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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1015;  Directorate 
Identifier  2007-SW-069-AD;  Amendment 
39-17363;  AD  2013-04-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Helicopters 

AGENCY:  I'ederal  Aviation 
Administration  (FAA),  IXTl’. 

ACTION:  iMiial  rule. 

SUMMARY:  VVe  are  adnijlin"  a  now 
airworthino.ss  diroctivo  (AD)  for  the 
Enro(;o])tor  Franco  (Euroco])tor)  Modol 
AS332(:.  AS;532L,  and  AS332L1 
holico])tors.  This  AD  rocjniros  inodifvin<> 
tho  main  landing  g(!ar  control  panol 
(control  panol)  33(],  connoctor  lUOd, 
and  wiring.  It  also  rorpiiros  tosts  to 
onsnro  that  those  modifications  iunction 
correctly.  This  AD  was  prompted  by 
roj)orts  of  electro-valve  ])ower  snjjply 
disruptions  while  a  helicopter  is  on  the 
ground,  causing  the  landing  gear  to 
retract  and  the  helicojjter  nose  to  drop. 
This  results  in  damage  to  the  forward 
.section  of  the  hefico])ter's  bottom 
.structure.  The  actions  of  this  AD  are 
intended  to  prevent  an  imcommanded 
landing  gear  retraction  that  woidd  cause 
the  helicopter  nose  to  droj)  and  hit  the 
ground  while  the  rotor  blades  are 
spinning. 

DATES:  This  AD  is  (dfective  April  15, 
2013. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  document  listed  in  this  AD 
as  of  April  15.  2013. 

ADDRESSES:  For  scn  vice  information 
identified  in  this  AD,  c.ontact  American 
Enrocopter  Cor])oration,  2701  N.  Forum 
Drive,  Grand  Prairie,  TX  75052, 
telephone  (072)  041-0000  or  («00)  232- 


0323,  fax  (072)  041-3775,  or  at  hitp:// 
\v\\'w.t)ui'()(:opi(;v.(:on\/U‘ch])uh.  Yon  may 
review  the  nderenced  s(;rvice 
information  at  the  FAA,  Office  of  tin; 
Regional  (Counsel,  Southwest  Region, 
2001  Meacham  Hlvd.,  Room  003,  Fort 
Worth,  Texas  70137. 

Examining  the  AD  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  hitp:// 
www’.ivguldt ions. gov  or  in  person  at  the 
Docket  Q])erations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD.  anv 
incorporated-hy-r(!ferenci:  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  .street  addrcjss  for  the 
Docket  Opijrations  Office  (])hone:  000- 
()47-.5.527)  is  IJ.S.  Department  of 
Transportation,  Docket  OjxMations 
Office,  M-30,  West  Building  Ground 
Floor.  Room  Wl  2-140,  1200  New  )ersey 
Avenue  SE.,  Washington.  DG  205‘)0. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Sidiwah,  Aviation  Safety 
l';ngin(H!r,  FAA,  Rotorcrafl  Dinulorate, 
Safety  Management  Gronj),  2()01 
Meacham  Blvd.,  Fort  Worth,  Texas, 
70137;  telephone:  (017)  222-5114;  fax: 
(017)  222-5901;  email: 
goorgo.  .sch  \vab@faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  Se])teml)er  25,  2012.  at  77  FR 
50973,  the  F’ecleral  Register  published 
our  notice  of  propo.sed  rulemaking 
(NPRM),  which  ])ro])o.sed  to  amend  14 
GFR  ])art  39  to  include  an  AD  that 
would  apj)lv  to  Eurocopter  Model 
AS332G,  AS332L,  and  AS332L1 
helicopters  not  modified  per 
modification  (MOD)  0723017,  MOD 
072.5070,  MOD  3321’003210  or  MOD 
332A000301,  with  a  control  panel  33(i. 
])art  numher  332A()7-1 023-00, -00, 
-0010,  or-0()51.  That  NPRM  ])ropo.sed 
to  retpiire  modifying  the  control  panel 
33(h  connector  lOOG,  and  wiring,  ft  also 
propo.sed  to  recjuire  tests  to  ensure  that 
th(!se  modifications  function  corn!ctly. 
The  ])ropo.sed  requinanents  were 
intended  to  ])revent  an  uncommanded 
landing  gear  r(!traclion  that  would  cause 
the  helicopter  nose  to  droj)  and  hit  the 
ground  while  the  rotor  blades  are 
spinning. 

The  Euro])ean  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
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for  the  Member  States  of  the  European 
Union,  has  issued  EASA  AD  No.  2()()()- 
01.52.  dated  May  30,  200().  to  correct  an 
unsafe  condition  for  Euroco|)ter  Model 
AS332G.  AS332G1.  AS332L.  and 
AS332E1  helicopters.  EASA  advises  of 
electro-valve  power  supply  di.sru])tion.s. 
which  caused  the  landing  gear  to  retract 
and  the  heficoj)ter  to  drop,  resulting  in 
damage  to  the  forward  section  of  the 
helicopter's  bottom  structure.  AD  2000- 
0152  recjuires  compliance  with 
Enrocopter  Alert  Service  Bulletin  (ASB) 
No.  32.00.18,  Revision  1,  dated  March 
27.  2000,  or  later  revisions  and 
su])er.sede.s  Diniction  (ienerale  de 
L’ Aviation  Givile  France  AD  No.  F- 
200.5-100,  dated  lune  22,  2005. 

(iomments 

We  gav(;  the  ])uhfic  the  op])ortunitv  to 
participate  in  develoi)ing  this  AD.  hut 
w(;  r(!ceived  no  comments  on  the  NPRM 
(77  FR  58973,  September  25.  2012). 

FAA’s  Determination 

The.se  helicoiders  have  been  approved 
by  the  aviation  authoritv  of  France  and 
are  approved  for  operation  in  the  United 
States.  Pursuant  to  our  bilateral 
agreement  with  France,  EASA,  its 
technical  repre.sentative.  has  notified  us 
of  the  nn.safe  condition  desc;rihed  in  the 
EASA  AD.  We  are  issuing  this  AD 
hecau.se  we  evaluated  all  information 
])rovided  hv  EASA  and  determined  the 
unsafe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  helicopters  of 
the.se  same  type  designs  and  that  air 
.safety  and  the  public  interest  require 
adopting  the  AD  requirements  as 
j)ro])osed. 

DifTerences  Between  This  AD  and  the 
EASA  AD 

This  AD  differs  from  the  EASA  AD  as 
follows: 

•  This  AD  retiuires  compliance 
within  91)  days,  while  the  EASA  AD 
recpiires  compliance!  within  3  months. 
The  f^ASA  AD  akso  addresses  spare; 
parts,  anel  this  AD  ele)es  met  aelelreiss 
spare  parts. 

•  The;  EASA  AD  reuiuirexs  a  rejeexit  e)f 
the  tests  fe)r  hefie:e)])ters  that  have  hee!n 
me)eiifie!d  in  e;e)mpfiane;e  with  AD  F- 
2()().5-l()().  anel  this  AD  ele)e!.s  ne)t. 

•  The  EASA  AD  also  aj)])fie!.s  te)  the 
Me)elel  AS332Cil  hefie:opter.  anel  this  AD 
eleeexs  not  hee:ause  this  nie)elel  eloexs  ne)t 
have  an  FAA-issueel  type  e:ertifie:ate. 
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Related  Service  Information 

We  nn  iewed  Eurocopter  A.Sll  No. 
32.00.18,  Revision  2.  dated  |uly  12, 

2010.  for  Model  As:i:i2(:.  AS:i:i2(:i. 
A.S332L,  and  A.S.'132El  h(dico])ters  and 
inilitarv  Model  AS332n.  AS332H1. 
AS;i32Nl.  AS:i:i2Ml.  AS332F1 
helicopters  with  the  specified  control 
panid  33(1.  That  ASH  states  that 
(iUictrical  interferences  on  the  solenoid 
valve  power  sn|)|)lv  line  have  caused 
untimely  retraction  of  tin?  main  landing 
gear,  causing  helicopters  to  sink, 
resulting  in  damage  to  the  front  .siiction 
of  the  helicopter's  bottom  strnctnre.  The 
ASH  de.scrihes  procfulnres  for  modifying 
the  main  landing  gear  c;ontrol  tab  on  the 
control  pamd  33(1.  replacing  the  fixed 
connector  on  the  control  ])anel  33(1. 
replacing  the  nmiovahle  connector  on 
the  corresponding  wiring,  and  testing 
the  alhuled  systems  to  ensure  that  th(;.se 
modifications  function  correctly.  The 
ASH  states  that  these  actions  an; 
intended  to  prevent  untimely  power 
supply  to  the  solenoid  valve  when  the 
main  landing  gear  control  tah  is  on 
“extended"  and  to  avoid  main  landing 
g(;ar  retraction.  EA.SA  AD  2()(H)-01.'j2 
classifuid  j)ortions  of  the  A.SH  as 
mandatorv. 

(losts  of  (lompiiance 

\V(;  estimate  that  this  AD  affects  thnu; 
helico))ters  of  IJ.S.  r(!gistrv.  We  (istimate 
the  lollowing  costs  to  complv  with  this 
AD: 

We  estimate  that  modification  of  tin; 
control  panel,  connector,  and  wiring 
takes  one  work  hour  to  complete  at  S8.') 
per  hour,  and  that  j)arts  cost  S2t)3. 
I’erforming  function  te.sts  takes  about 
4..'j  hours  to  complete;,  for  a  total  labor 
cost  of  S383.  Thus,  we  estimate  a  total 
cost  per  helicopt(;r  of  $701.  and  a  total 
cost  of  S2.283  for  the  ileet. 

We  do  not  control  warrantv  ct)verage. 
Accordingly,  we  have  included  all  costs 
in  onr  cost  estimate. 

Authority  for  This  Rulemaking 

Title  4‘)  of  the  United  Stat(;s  (loele 
sj)ecifie.s  the  FAA's  authority  to  issue 
rules  on  aviation  safetv.  Subtitle  1. 
section  108,  de.scril)(;s  the  authority  of 
the  EAA  Admini.strator.  Subtitle;  VII: 
Aviatie)!!  Hre)grams.  eie;se:rihe;s  in  meere; 
ele;tail  the;  se:e)pe;  e)f  the;  Agene:y’s 
;inthe)rity. 

We;  are;  issuing  this  rnleniiiking  nnele;r 
the;  antheerity  ele;se:rihe;el  in  .Subtitle;  VII. 
Hart  A.  .Snl)])art  III.  .Se;e:tie)n  44701: 
“(Je;ne;ral  re;epiire;me;nts."  Unelerthat 
se;e:tie)n.  (’.eengress  e:harge;s  the;  FAA  with 
pre)me)ting  safe  llight  e)f  e:ivil  aire:raft  in 
air  e;e)mme;re:e  by  pre;scrihing  re;gnlatie)ns 
fe)r  prae;tie:es.  me;the)els,  anel  pre)e;eelnres 
the  Aelministrator  finels  ne;e:e.s.sarv  for 


safe;ty  in  air  e:e)mme;re:e;.  This  re;gnlatie)n 
is  within  the;  .se:e)pe;  e)f  that  antheirity 
h);e;anse;  it  aelelre.sses  an  unsafe;  e:e)nelitie)n 
thiit  is  like;ly  te)  e;xist  e)r  ele;ve;le)])  e)n 
he;Iie:e)pte;rs  ieie;ntifie;el  in  this  rulemaking 
<ie:tie)n. 

Regulateiry  Findings 

This  AD  will  ne)t  hiive;  feele;nilism 
implie:atie)ns  nnele;r  l'N);e:ntive;  ()rele;r 
13132.  This  AD  will  ne)t  have;  a 
substantial  elire;e:t  e;ffe;e:t  e)n  the  .State;s,  e)n 
the;  relatieen.shi])  l)e;twe;e;n  the;  natieenal 
ge)ve;rnme;nt  anel  the;  .State;s,  eer  eni  the 
elistrihntie)!!  e)f  peewer  anel 
re;s])e)nsihilitie;.s  ameeng  the;  varieens 
le;ve;ls  e)f  geevernment. 

Ih)!’  the;  reaseens  elise:n.sse;el  aheeve,  I 
e:e;rtifv  that  this  AD: 

(1)  Is  ne)t  a  “signifie:ant  re;gnlate)rv 
ae:tie)n'’  nnele;r  Exe;e:ntive  Oreler  12800: 

(2)  Is  ne)t  ii  “signifie:ant  rule”  nneler 
DOT  Re;gnlale)ry  He)lie:ie;s  anel  Hre)e:e;elnre;s 
(44  FR  11034,  Fe;l)rnarv  20.  1070); 

(3)  Will  ne)t  affe;e:t  intrastate  avieitieen 
in  Alaska  te)  the;  e;xte;nt  that  it  jn.stifie;s 
making  a  re;gnl;ite)ry  elistine:tie)n:  anel 

(4)  Will  ne)t  have  a  slgnifie:ant 
e;e:e)ne)mie:  impae.t,  pe)sitive;  e)r  ne;gative;, 
een  a  substantial  nnml)e;r  e)f  small  entities 
nneler  the;  e:rite;ria  e)f  the;  Re;gnlale)rv 
Flexibility  Ae:t. 

We;  pre;pare;ei  an  e;e:e)ne)mi(  e;valniitie)n 
e)f  the;  e;.stimate;el  e:e)sts  te)  e:e)mplv  with 
this  AD  anel  |)lae:e;el  it  in  the;  AD  ele)e:ke;t. 

List  e)f  .Sul)je;e:ts  in  14  (T’R  Hart  30 

Air  trans])e)rtatie)n,  Aire:rafl,  Aviatieen 
safe;ty,  lne:e)r])e)ratie)n  by  re;fe;re;ne:e;. 

Si!  let  y. 

Adoption  of  the;  Amendnmnt 

Ae;e;e)relingly,  eineler  the;  aeethority 
elele;gi!teel  te)  ene;  by  the;  Aehnieiistrate)!', 
the;  FAA  a!!ie;nels  14  OFR  ])art  30  as 
feellows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The;  aietiieerity  e:itatie)n  fe)r  i)art  30 
e:e)ntinne;s  te)  reael  as  fe)lle)ws: 

Aiithen-ily:  40  ll..S.(:.  1()(i(g).  401  i:t.  44701 . 

§39.13  [Amendeel] 

■  2.  rhe;  FAA  a!ne;!iels  §  30.1 3  by  aeleling 
the;  fe)lle)wi!!g  ne;w  i!irwe)rthi!ie;ss 
dire;e:tive;  (AD): 

201  :{-()4-l)(»  Kuroe:))|)te;r  Krane:e; 

(Kiin>e:o|)li;r):  Ameiidmenl  39-17:to:i: 
Ilocke;!  No.  l'',AA-2012-1015;  l)ir(;e:lc)nil(; 
l(l(;iilili(;r  2007-.S\V-0(i0-AD. 

(a)  A|)|)lic:al)ilily 

This  AI)  a])|)li(;s  to  liuroc.opler  Mode;! 
y\.S:i:i2(;.  A.S332L.  itiiil  AS332L1  li(;li(;opt(;rs 
not  modified  |)(;r  iiiodilieiiilion  (MOD) 
0723H17.  MOD  072.5070.  MOD  :i:t2P0H:i21H 
or  MOD  332A0H0:!01,  with  ii  iiiiiin  laiiding 
goiir  e:oiilrol  piinel  (control  piiiie;!)  3;K;.  jiart 


numl)(;r  (H/N)  ;{:!2A07-1l)2:t-00.  -00.  -0010. 
or-0l).5];  (:(;rtili(:iited  in  anv  ciitegorv. 

(h)  Ihisaf'e;  (ioiiilitioii 

'I'liis  Al)  defines  the;  nnside  condition  iis  iin 
nncomnninded  liinding  ge.ir  r(;tniction.  which 
could  c.iuise;  tin;  h(;licopt(;r  nose;  to  drop  and 
hit  the;  grenmel  while;  the;  re)te)r  hliiele;s  iire; 
spinning. 

(c)  Ltfective;  Date; 

This  AI)  he;e:e)ine;s  e;lTe;e:ti\'e;  April  1.5.  201, 3. 
(cl)  (iomplianiii; 

■^'eiii  iire;  re;sponsihle;  for  |)e;rfe)rming  e;iie:h 
iie.tion  re;einire;el  hv  this  Al)  within  the; 
s|)e;e:ifie;el  e.e)ini)liiine:e;  time;  imle;ss  it  has 
iilre;:iely  he;e;n  iu:e:e)mplishe;el  prieir  tei  th.it  time;. 

(e;)  Ke;e|iiire;el  Ae;ticiiis 

Within  !!()  ehiys.  nie)eiifv  the;  e:e)ntre)l  ))ane;l 
3:50  anel  e:e)nne;e:te)r  100O.  renite  the; 

10.\5103E  wiring,  iind  |)e;rfe)rni  the;  te;sts  in 
iie;e;e)reliine:e;  with  the;  Ae:e:e)ni))lishment 
Instrne:tie)ns.  I’iinigniphs  2.15  2.ii.  thre)ngh 
2. 15. 3. el.,  anel  iis  ele;))ie:te;el  in  fignre;s  1  anel  2. 
e)f  l']nre)e:e)|ite;r  Ale;rt  .Se;rvice;  15nlle;tin  Ne) 
32.00.18.  Re;visie)n  2.  elateel  inly  12.  2010. 

in  Altt;rnalive;  Mi;lhoels  of  Oe)mpliane:e; 
(AMOOs) 

( t)  The;  M;mage;r.  .Safe;ty  Miinage;ine;nt 
Ore)np.  FA.\.  imiv  iijjprejve;  AMOOs  fe)r  this 
Al).  .Se;nel  veenr  pre)pe)Sid  te);  Oe;e)rge;  .Se;hwah. 
Aviatie)])  .Safe;ty  Knginee;r.  FAA.  Re)te)re;r;)ft 
l)ire;e:te)riite;.  .S;ife;ty  Manage;me;nt  Ore)np.  2001 
Me;;ie:hinn  15l\  el..  Fe)rt  \Ve)rth.  Te;xiis.  70137: 
te;le;i)he)ne;:  (817)  222-5114;  fax:  (817)  222- 
5001:  e;inail:  ge!f)/;ge'..se.7mY)/)@/e/n.go\'. 

(2)  Fe)r  e)i)e;riitie)ns  e:e)nehie;te;el  unele;r  a  14 
OFR  pent  110  e)|)e;riiting  e:e;rlifie:iite;  e)r  nnele;r 
14  OFR  peirt  01.  snhpart  K.  we;  sngge;.st  th.it 
yem  ne)tify  yeeiir  |)rine:i|)al  inspe;e:te)r.  eer 
l.ieTing  a  prine:ipiil  inspe;e:te)r.  the;  iniinage;r  e)f 
the;  le)e:al  flight  stanehirels  elistrict  e)ffic:e;  or 
e:e;rtifie:ate;  heeleling  elistrie:!  e)ffie:e;.  he;fe)i'e; 
e)|)e;rating  any  ;iire:r;ift  e:e)in|)lying  with  this 
Al)  threengh  ein  AMOO. 

(g)  Additional  Information 

The;  snhje;e-.t  e)f  this  AD  is  ;ieleire;sse;el  in 
F]ure)pe;im  A\'iatie)n  .S;ife;t\’  Age;ne:v  AD  Ne). 
2000-0152.  elated  Miiy  30.  2000.' 

(h)  Sid)je;e:t 

leeint  Aire:riifl  Servie:e;  Oe)m))e)ne;nt  (|ASO) 
Oeeele;:  3230.  hmeling  ge;ar  re;tnie:t/e;xle;nd 
.syste;m. 

(i)  Mati;i'ial  liii;e)rpoi'ate;d  hy  Reference; 

(1)  The;  Dire;e:te)r  e)f  the;  Fe;ele;ral  Re;giste;r 

a|:])re)ve;el  the;  ine:e)r])e)nilie)n  hv  re;fe;re;ne;e 
(PIR)  e)f  the;  se;rvie:e;  infeermat  ie)n  listeel  in  this 
paragniph  nnele;r  5  li..S.O.  552(ii)  eniel  1  OFT 
peirt  51. 

'2)  Yeeii  most  use;  this  ,se;rvie:e;  infe)rmatie)n 
iis  aj)plie:iihle;  to  elo  the;  iieiliems  re;e]iiire;el  hv 
liiis  AD.  nnle;.ss  the;  AD  spe;e:ifie;s  e)the;rwise;. 

(i)  Fnre)e:e)i)te;r  Fnine:e;  .'\le;rt  Se;rvie:e;  15iille;tin 
Ne).  32.00.18.  Re;visiem  2.  elate;el  )nlv  12.  2010. 

(ii)  Re;se;rve;el. 

(3)  Fe)r  Fiire)e:e)pte;r  se;rvie;e  informalie)n 
ielentifie;el  in  this  AD.  c.e)nlae:l  Anie;rie;im 
lhire)ce)i)te;r  Oe)rporatie)n.  2701  N.  Fe)rinn 
Drive;,  (inmel  I’niirie;.  TX  75052.  te;le;i)he)ne; 
(072)  041-0000  e)r  (800)  232-0323.  fax  (‘172) 
041-3775.  e)r  iit  htlj)://\\’\v\VAHiro(:o}Ain\(:om/ 
lachpiil). 
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(4)  You  nuiy  viow  lliis  sorvifx;  iiirorniation 
at  I''AA.  OITici!  ol'tlu;  Rcigiunal  (louiisol. 
Soutluvost  R(!gion.  2(i()l  Moacliaiu  Ulvd.. 
Room  (>():{.  I''orl  Worlli,  Texas  7()ia7.  l'’or 
iiirormalion  on  llu;  ax  ailahilily  ot  lliis 
inahM'ial  al  tlu;  l'’AA.  call  (H17)  222—.^!  10. 

(.'j)  You  inav  vi(!\v  this  .servict;  iutoriualion 
that  is  incorporated  by  relenmci;  at  the 
National  Archixass  and  Records 
Administration  (NARA).  l''or  inldrmation  on 
the  availability  of  this  material  r.t  NARA.  call 
(202)  74  I-(iO:io.  or  go  to:  hllp:// 
wwn.drchivasj^ov/fachndl-ra^islar/clr/ihr- 
locdtinns.html. 

issued  in  h'ort  Worth.  Texas,  on  luibrnarx’ 

a.  2013. 

Kim  Smith, 

A/on(/g(.‘r.  Holorcmfl  Dircclordtc.  Aircrdfl 
Cdilificdlion  Sdivicc. 

|FK  Oec.  2()i:i-()4224  Fihul  .3-fi-13:  K:4.'j  ani| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1106;  Directorate 
Identifier  2012-NM-084-AD;  Amendment 
39-17341;  AD  2013-03-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Mnleral  Aviation 
.Admini.stralion  (l‘’AA).  Dejtarlimnit  of 
Transportiition  (DOT). 

ACTION:  Final  rule. 


SUMMARY:  VVe  are  a(lo])tiiig  a  new 
airxvorthine.ss  directive  (AD)  for  all 
Airbus  Model  A3;i()-2()()  Freighter. 

—200,  and  -300  series  airplanes:  and 
Model  A340-200.  -300.  -'iOO.  and  -000 
series  airplanes.  This  AD  was  i)romi3ted 
by  a  re])ort  that  erroneous  height 
indication  hy  one  radio  altimeter  with 
engagtid  flare  and  retard  mode,  in  case 
of  go-aroimd.  might  lead  to  a  temjiorary 
loss  of  airjilane  longitudimil  control. 
Tliis  AD  rcujuires  revising  the  airplane 
flight  manual.  We  an;  i.ssning  this  AD  to 
ensure  that  the  flightcrew  a])i)lies  the 
a])])roi)riate  oj)eratix)nal  procedures  in 
the  evemt  of  an  erroneous  indication  of 
the  radio  altimeter,  which  could  result 
in  tem])orary  loss  of  airplane 
longitudinal  control. 

DATES:  This  AD  becomes  effective  A])ril 
l.'i.  2013. 

The  Director  of  the  Federal  Register 
a])])ro\'ed  the  incorporation  l)v  referimce 
of  certain  i)nhlications  listed  in  this  AD 
as  of  April  l.'i.  2013. 

ADDRESSES:  You  may  examine  the  AD 

docket  on  the  Internet  at  http:// 

ww’w  . ragiihitions.gov  or  in  j)erson  at  the 


IJ.,S.  Department  of  Transportation. 
Docket  Operations,  M-30,  West 
Building  Oronnd  Idoor,  Room  W12— 140, 
1200  New  )ers(!y  Ax'enue  SF., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vladimir  Ulyanov.  Aerospace  Engineer. 
International  Branch.  ANM-llO. 
Transport  Airplane  Directorate,  FAA 
1()01  Lind  Avenue  SW.,  Renton, 
Washington  5)80.'i7-335(i;  telephone 
(42.'’))  227-1138;  fax  (425)  227-1140. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  i)ropo.sed 
rulemaking  (NFRM)  to  amend  14  CFR 
part  30  to  include  an  AD  that  would 
apply  to  the  specified  products.  That 
NFRM  was  published  in  the  Federal 
Register  on  Octohm-  25,  2012  (77  FR 
05140)-  That  NFRM  propo.sed  to  correct 
an  nn.safe  condition  for  the  specified 
products.  The  Mandatory  fiontinuing 
Airworthin(!Ss  Information  (MCAI) 
states: 

Airbus  pm'lbrnuKl  I{!kIs  to  invijsligatc  the 
conscuinences  of  one  radio  altinuMer 
providing  an  mroneons  indication. 

Thc!S(;  l(!sls  conchuhal  that  xvilh  cmgagcul 
flare  and  nhard  mode;,  in  cast!  of  go-aroimd. 
the  situation  mav  lead  to  a  lemporarv  loss  of 
acaoplaiK!  longitudinal  control. 

To  address  this  condition.  Airbus  issued  a 
nexv  Aii’iilane  t'lighl  Manual  (AFM) 
opm'alioiial  ])rocednr(!. 

For  the  reasons  diiscrihcul  ahovic  this 
llxnrojKnm  Aviation  .Salelv  Agmicvl  All 
r(!(|nir(!s  aimaidnuail  of  the  ap|)licahh!  AFM 
to  eiisnn!  that  the  flight  crexv  ap))li(!S  the 
appro|)rial(!  o])erational  ])rocednr(!s. 

Yon  may  obtain  further  information 
by  examining  the  MCAI  in  the  AD 
docket. 

Comments 

We  gax'e  the  public  the  opportunitv  to 
participate  in  develojting  this  AD.  We 
considered  the  comment  received.  Air 
Line  Filots  A.ssociation,  International, 
supported  the  NFRM  (77  FR  85148. 
October  25.  2012). 

Explanation  of  Changes  Made  to  This 
AD 

We  have  revised  paragrii])h  (g)  <md 
Note;  1  to  ])aragraph  (g)  of  this  AD  to 
remove  reference  to  inserting  a  copy  of 
this  AD  into  the  AFM  as  a  method  of 
com])lying  with  the  reciuirements  of 
j)aragraph  (g)  of  this  AD.  Inserting  a 
CO]))'  of  this  AD  into  the  AFM  does  not 
address  the  nn.safe  condition  identified 
in  this  AD.  This  language  was 
erroneouslv  included  in  the  NFRM  (77 
FR  85148,  October  25,  2012),  and  has. 
therefore,  been  removed  from  this  AD. 


Conclusion 

We  reviewed  the  available  data, 
including  the  comment  receiveil.  and 
d(!t(;rmin(!d  that  air  .safety  and  the 
public  interest  nuiuire  adopting  the  AD 
with  the  changes  de.scrihed  ])reviouslv — 
and  minor  editorial  changes.  We  have 
determiiKKl  that  the.se  minor  changes: 

•  An;  consi.stent  with  the  intent  that 
xvas  projjosed  in  the  NFRM  (77  FR 
85148.  October  25.  2012)  for  correcting 
the  nn.safe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
propo.sed  in  the  NFRM  (77  FR  85148. 
October  25.  2012). 

Costs  of  Compliance 

We  e.stimate  that  this  AD  will  affect 
84  ])roducts  of  IJ.S.  registry.  We  also 
estimate  that  it  will  take  about  1  work- 
hour  per  i)roduct  to  com])lv  with  the 
basic  nujuirements  of  this  AD.  The 
average  labor  rate  is  .S85  per  work-hour. 
Based  on  these  figures,  we  e.stimate  the 
cost  of  this  AD  to  the  U.S.  operators  to 
he  .S5.440.  or  .S85  per  product. 

Authority  for  This  Rulemaking 

Title  4?)  of  the  United  States  Code 
specifies  the?  FAA's  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1. 
.section  108.  describes  the  authoritv  of 
th(i  FAA  Administrator.  "Suhtith!  VII: 
Aviation  Frograms."  describes  in  more 
detail  the  scojje  of  the  Agemey’s 
authority. 

We  an;  issuing  this  rulemaking  under 
the  authority  de.scrihed  in  ‘‘Subtitle  VII. 
Fart  A.  .Suh])art  III.  Section  44701: 
Ceneral  requinmients.”  Umhir  that 
.section.  Congress  charges  the  FAA  with 
promoting  safe  llight  of  civil  aircraft  in 
air  commerce  hy  prescribing  regulations 
for  ])ractit:es.  methods,  and  procedures 
the  Administrator  finds  nece.ssarv  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  autliority 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
products  identified  in  this  rnlemaking 
action. 

Regulatory  Findings 

We  determimul  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  hax'e  a  substantial  dinict  effect  on 
the  .States,  on  the  relationshii)  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
res])onsihilities  among  the  various 
levels  of  government. 

For  tlw  roosons  discussod  (dxm;.  / 
cortifv  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
at:tion"  under  Executive  Ordcu’  12888; 
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2.  Is  not  a  “signiiicant  rule”  under  the 
DO'I’  Regulatory  Policies  anil  Procedures 
(44  FR  110:14.  February  20.  15)79): 

:).  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  tbe  criteria  of  tbi?  Regulatory 
Flexibility  Act. 

We  jirejiared  a  regulatory  evaluation 
of  the  estimated  costs  to  conijily  with 
this  AD  and  jilaced  it  in  the  AD  docket. 

Kxainining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  httf):// 
www.ivt’ulations.gov:  or  in  person  at  the 
Docket  Ojjerations  office  between  5)  a.m. 
and  .'i  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  the  NPRM  (77  FR  (i.IMt). 
October  2.'j.  2012).  the  regulatory 
evaluation,  any  comments  received,  and 
other  information.  The  street  address  for 
the  Docket  Operations  office  (telephone 
(HOO)  (i47-.'i.'j27)  is  in  the  ADDRESSES 
section.  Oomments  will  he  available  in 
the  AD  docket  shortly  after  receipt. 

List  of  Subjects  in  14  OFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
.safety,  lncor|)oration  by  referimce. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
deliJgated  to  me  by  the  Administrator, 
the  FAA  amends  14  OFR  ])art  :i5)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  :i5) 
i:ontinues  to  read  as  follows: 

Authority:  45)  II.,S.C:.  l()()(g).  4011:).  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  .'19.1  :i  by  adding 
the  following  new  AD: 

20i:i-0.'l-0(i  Airbus:  Amendment  :)5)-]7:i41. 
Docket  No.  F.\/\-2012-l  100:  Directorate 
Identifier  2012-NM-084- \D. 

(a)  Knec:live  Date 

This  airworthiness  diriulivi'  (AD)  l)ecomes 
ellective  April  1.^.  201  :i. 

(h|  Afl'ei;led  ADs 

None. 

|i:|  Applicability 

This  AD  ap])lies  to  Airbus  Model  ,\:):i0- 
22:)F  and  -24;)l’  air|)lanes;  Model  A:i:)0-201. 
-202.  -20:1.  -22:1.  -24:5.  -:)oi .  -:)02.  -:)o:i. 
-:i2i .  -:{22.  -:)2:).  -:{4i.  -:)42.  and  -:)4:{ 
air|)lanes;  and  Model  A:{40-21 1. -212. -2i:), 
-:)11.  -;)12.  -:)i:).  -.^41.  and  -(i42  airplanes; 
certilii:ated  in  any  category:  all  manniacturer 
serial  numbei’s. 


(d)  Subject 

Air  Transport  Association  (ATA)  of 
Amiu'ica  Code  34.  Navigation. 

(e)  Reason 

I  bis  AD  was  ])rompted  by  a  report  that 
erroneous  height  indication  by  one  radio 
altimeter  with  engaged  flare  and  retard  mode, 
in  case  of  go-aroimd.  might  lead  to  a 
temporary  loss  of  air|)lime  longitudinal 
control.  We  are  issuing  this  AD  to  ensure  that 
tbe  fligbtcrew  ap|)lies  tbe  appropriate 
operational  |)rocedures  in  tin;  evimt  of  an 
erroneous  indication  of  tin;  radio  idtimeter. 
which  coidd  rijsult  in  temporary  loss  of 
airplane  longitudinal  control. 

(i)  Compliance 

You  are  responsible  for  having  tbe  actions 
reipured  b\’  this  AD  performed  within  tbe 
com|)liance  times  s|)ecified.  unless  the 
actions  have  already  been  done. 

(g)  Airplane  Flight  Manual  (AFM)  Revision 

Within  :)()  days  after  tbe  effective  date  of 
this  AD.  revise  tbe  ap|)licable  section  of  tbe 
Airbus  A:):5I)/A.')40  AFM  to  include  tbe 
information  in  Airbus  Tem|)orarv  Revision 
TR:)7.  Issiu;  l.l).  dated  )une  l.i.  2011);  or 
Airbus  Tem|)orarv  Revision  TICIB.  Issiu!  1.0. 
dated  )une  I.t.  2010;  to  tlu;  Airbus  AiClO/ 
A:)40  .AFM.  This  may  be  done  by  inscating 
Airbus  Temi)orarv  Revision  rR:)7.  Issiu;  1.0. 
dat(;d  |une  l.a.  2010:  or  Airbus  T(;mporarv 
R(;vision  TR:{8.  Issue  1.0.  dal(;d  |uni;  l.a. 

2010;  in  tbe  AFM. 

Note  1  to  paragraph  (g)  of  this  AD:  When 
tbe  information  in  Airbus  ■|’(;mporarv 
R(;vision  ■rR;)7.  Issue  1 .0.  dal(;d  lime  1.3. 

2010;  or  Airbus  Ti;m|)orarv  Revision  TlClH. 
Issue  1.0.  dated  limi;  l;i.  2010;  to  tbe  Airbus 
.\3:{0/A.'140  AFM  has  be(;n  included  in  llu; 
a])plicabl(;  siiction  of  tbe  geniiral  riivisions  of 
tin;  AFM.  tbe  geniiral  riivisions  may  be 
insiirted  into  tbe  AFM.  |)rovided  tbe  relevant 
information  in  tbe  giineral  revisions  is 
identical  to  that  in  Airbus  Tem|)orarv 
Revision  TR:57.  Issue  1.0.  dated  )une  1.3. 

2010;  or  Airbus  Tiimporarv  Revision  'l'R38. 
Issue  1.0.  dated  Iimi;  1.3.  2010. 

(h)  Other  FAA  AD  Provisions 

The  following  provisions  also  ap|)lv  to  this 
AD; 

( 1 )  /\ htmuiliva  Malhtxis  of  ConipUonco 
(AMOC^sj:  '['hi'.  Manager.  International 
Hrancb.  ANM-llO.  FAA.  has  the  authority  to 
a])])rove  AMOfis  for  this  AD.  if  requested 
using  the  iirocediires  found  in  14  CFR  30.15). 
In  accordance  with  14  CFR  30.10.  .send  voiir 
request  to  voiir  principal  inspector  or  local 
Flight  .Standards  District  Office,  as 
apjirojiriate.  If  .sending  information  diriictly 
to  tbe  International  llranch.  send  it  to  ATTN; 
V'ladimir  Ulyanov.  Aeros|)ac(;  Fiigineiir. 
International  lirancb.  ANM-lKi.  Transport 
Airplani;  Din;ctorate.  FAA  KiOl  bind  Avenue 
.SW..  Renton.  Washington  080.37— 33.3(); 
telephone  (42.3)  227-1  138;  fax  (423)  227- 
1 140.  Information  mav  be  email(;d  to;  !l- 
A\’M- 1 1  (i-AMOC-IU-Ql  !l-:srS@f(i(i.‘iov. 

Before  using  any  ap|)roved  AMOC.  notify 
your  appropriate  principal  ins|)ector.  or 
lacking  a  |)rinci])al  inspector,  tbe  manager  of 
tbe  local  flight  standards  district  office/ 
certificate  bolding  district  office.  Tbe  AMOC 


approval  letter  must  specifically  riifereuce 
this  AD. 

(2)  Airworlliv  Product:  For  anv  riiipureniiint 
in  this  AD  to  obtain  corrective  actions  from 
a  mamifactunir  or  other  source,  use  these 
actions  if  they  an;  FAA-approv(;d.  Corr(;ctiv(; 
actions  are  consid(;red  l'’AA-a])])rov(;d  if  they 
are  ajiproved  bv  tbe  .Stati;  of  D(;sign  Aiitboritv 
(or  tlu;ir  di;l(;gat(;d  ag(;nt).  You  an;  re(|uin;d 
to  assure  tin;  |)roduct  is  airworthy  before  it 
is  n;turued  to  s(;rvice. 

(i)  Related  Information 

Refer  to  MC.\1  Fiiroiiean  Aviation  .Safety 
Ag(;ncv  Airworthiness  Dir(;ctive  21)12-1)1)1)5). 
dated  Ajiril  24.  2012.  and  tin;  servici; 
information  sp(;cified  in  jiaragraplis  (i)(l)  and 

(i) (2)  of  this  AD.  for  n;lat(;d  information. 

(1)  Airbus  T(;mi)orar\’  Revision  TR37.  Issiu; 
1.0.  dated  )une  13.  2010.  to  the  Airbus  A330/ 
A340  ,M’M. 

(2)  Airbus  Temporary  Rex’ision  TR38.  Issue 
1.0.  dated  )une  13.  2010.  to  tbe  Airbus  A330/ 
A340  AFM. 

(j)  Material  Ini;orporated  by  Reference 

(1)  Tbe  Din;(:tor  of  llu;  Fed(;ral  R(;gisl(;r 
approvi;d  the  incorporation  bv  r(;f(;renc(; 

(IBR)  of  llu;  servici;  information  lisl(;d  in  this 
l)aragra])h  under  .3  ll..S.(:.  .3.32(a)  and  1  UFR 
part  .31. 

(2)  You  must  use  Ibis  service  information 
as  ajiplicable  to  do  the  actions  r(;(|uir(;d  by 
this  AD.  unless  llu;  AD  specifies  otherwise. 

(i)  Airbus  Temporari'  R(;vision  TR37.  Issue 
1.0.  dated  |im<!  F^-  3010.  to  llu;  Airbus  A330/ 
340  Aii'jilane  Flight  Manual. 

(ii)  Airbus '|■em]K)rarv  R(;vision  TR38.  Issue; 
1.0.  dal(;d  |ime  1.3.  2010.  to  llu;  Airbus  A330/ 
340  Air|)lane  Flight  Manual. 

(3)  For  s(;rvic(;  information  identified  in 
this  AD.  (Hinlacl  Airbus  .SA.S — Airworlhin(;ss 
Offici; — FAb.  1  Rond  Point  Maurice  Bellonle. 
31707  Blagnac  C(;dex.  Franci;;  t(;l(;i)lu)n(;  +33 
3  01  5)3  30  5)0;  fax  +33  3  01  5)3  43  80;  email 
(lirwort  li  incss.  A:i  30- A:i4()@(iirl)us. com: 
Int(;rn(;t  http:/ /www. airbus. com. 

(4)  You  may  review  copies  of  tlu;  servici; 
information  at  the  FAA.  'l'rans|)ort  Airplane 
Directorate.  1001  bind  Avenue  SW..  Renton. 
WA.  For  information  on  the  axailabilily  of 
this  material  at  the  FAA.  call  42.3-227-1221. 

(.3)  Yon  may  view  Ibis  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
.Administration  (NARA).  For  information  on 
the  availability  of  Ibis  material  at  NARA,  call 
202-741-0030.  or  go  to;  http:// 

WWW. archives. ;j,ov/ fcdcral-rcgistcr/cf r/ibr- 
locatious.html. 

Issued  in  Renton,  Washington,  on  |anuarv 
28.  2013. 

,\li  Bahraini, 

Manaiicr.  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen’ice. 

|I  K  Dei:.  20 1:1-031!):!  Filetl  :i-«-i:i:  8:43  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 1-0909;  Directorate 
Identifier  2011-NM-027-AD;  Amendment 
39-17374;  AD  2013-05-02] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  ado])ting  a  new 
airworthine.ss  directive  (AD)  for  all  The 
Bociing  Ooininmv  Model  DC-H-Hl  (MD- 
81),  DO-!)-82  (MD-82).  DC-tMFl  (MD- 
83).  D(:-n-87  (MD-87).  and  MD-88 
air])lan(!.s.  This  AD  was  ])roni]3ted  hv 
re])orts  of  cracks  of  the  hinge  hearing 
lugs  of  the  center  section  rihs  of  the 
horizontal  stahilizer.  This  AD  re(|uires 
rejjetitive  high  frecjuency  eddy  current 
(HFFO)  inspections  for  cracking  of  the 
left  and  riglit  rib  hinge  hearing  lugs  of 
the  aft  face  of  the  center  s(!ction  of  the 
horizontal  stahilizer;  measuring  crack 
hmgth  and  hUmding  out  cracks;  and 
njplacing  the  horizontal  stahilizer  center 
section  rih.  if  nec(!ssarv.  We  are  issuing 
this  AD  to  d(!tect  and  cornul  cracking  in 
the  hinge  hearing  lugs  of  tin;  horizontal 
.stabilizer  center  .section  rihs,  which 
could  nisult  in  failuni  of  the  lugs,  and 
conse(|uent  inability  of  the  horizontal 
stahilizer  to  sustain  the  recpured  limit 
loads  and  loss  of  control  of  the  air])lane. 
DATES:  This  AD  is  effective  April  1,5, 
2013. 

The  Director  of  the  Federal  Register 
approved  the  incor])oration  by  reference 
of  a  certain  j)uhlication  listed  in  the  AD 
as  of  April  1.5.  2013. 

ADDRESSES:  For  .service  information 
identified  in  this  AD.  contact  Boeing 
Commercial  Airj)lanes.  Attention:  Data 
&  Services  Management.  3855 
Lakewood  Boulevard.  MC  D800-0019, 
Long  Beach,  CA  90840-0001;  tele])hone 
200-544-5000.  extension  2;  fax  200- 
700-5083;  Internet  https:// 
w’mv.nivhocingflect.coin.  You  may 
review  copies  of  the  referenced  .service 
information  at  the  I'^AA,  Tran.s])ort 
Air])lane  Dir(!ctorate,  1001  Lind  Avenue 
SW..  Renton,  Washington.  l'’or 
information  on  the  availability  of  this 
material  at  the  FAA,  call  42.5-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www’.wguhitions.gov:  or  in  ])erson  at  the 
Docket  Management  Imcility  between  9 


a.m.  and  5  p.m..  Mondav  through 
Friday,  except  Federal  holidavs.  The  AD 
dock(!t  contains  this  AD.  the  regulatory 
evaluation,  any  comments  received,  and 
otluM'  information.  The  addnxss  for  the 
Docket  Office  (i)hone;  800-047-5527)  is 
Docummit  Management  Facilitv.  U.S. 
D(!partm(;nt  of 'rransportation,  Dockcit 
Operations,  M-30,  West  Building 
Crouml  Floor.  Room  Wl  2-140.  1200 
New  Jmsev  Aveniu!  SB.,  Washington. 

DC  20590.' 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Durbin,  Aero.s|)ace  Enginecn', 
Airframe  Branch,  ANM-120L.  FAA,  Los 
Angeles  Aircraft  Certification  Office 
(A(X)).  3900  Baramount  Boulevard. 
Lakewood.  CA  90712-4137;  phone; 
502-027-5233;  fax:  502-027-5210; 
email:  rog(;r.(hirbin@f(i(i.gov. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issiKul  a  supplemental  notice  of 
pro])o.sed  rulemaking  (SNBRM)  to 
amend  14  CFR  part  39  to  include  an 
airworthiness  directive  (AD)  that  would 
a])])ly  to  the  specified  |)roduct.s.  That 
SNBRM  published  in  tin;  Federal 
Register  on  Se])temh(n'  11, 2012  (77  FR 
55773).  The  original  NBRM  (7(1  FR 
53340,  August  20,  2011)  pro])o.sed  to 
riHiuire  re])etitive  high  fnupumcy  (aldy 
currcmt  (IIFFC)  inspections  for  cracking 
of  the  left  and  right  rih  hinge  hearing 
lugs  of  the  aft  face  of  the  center  section 
of  tlu!  horizontal  stal)iliz(!r:  measuring 
crack  length  and  blending  out  cracks: 
and  re])lacing  the  horizontal  stahilizer 
center  sec:tion  rib,  if  necessary.  Tin! 
SNBRM  proposed  to  spcicifv  the 
corrective  actions  for  airplanes  on 
which  cracking  is  found  during  the 
ins])ections  of  the  hlendout  recpured  by 
jjaragraphs  (h)(1)  and  (j)(1)  of  the 
SNBRM. 

Comments 

W(!  gave  the  public  the  op]K)rtunity  to 
participate  in  developing  this  AD.  The 
following  ])resents  the  comments 
received  on  the  propo.sal  (77  l-’R  55773, 
Se])temt)er  11. 2012)  and  the  FAA’s 
res])on.se  to  each  comment.  One 
r(;])resentative  of  Boeing  c:oncurred  with 
the  contents  of  the  projio.sed  rule. 

Request  To  Revise  Paragraphs  (h)(l)(ii) 
and  (j)(l)(ii)  of  SNPRM  (77  FR  35773, 
September  11,  2012) 

Another  rejnesentative  of  Boeing 
reipie.sted  that  we  revise  jiaragraphs 
(h)(l)(ii)  and  (j)(1)(ii)  of  the  SNBRM  (77 
FR  55773,  Sejitemher  11.  2012).  Those 
paragra])hs  specify  that  if  any  cracking 
is  found  during  anv  inspection  of  the 
hlendout  to  do  a  nqilacement.  The 
commenter  nujuested  that  we  sjiecify 
either  doing  a  repair  or  a  rejilacement. 


We  disagree  with  the  recjuest  To 
revise  |)aragra])hs  (h)(l)(ii)  and  (j)(1)(ii) 
of  this  AD  to  allow  a  rejiair  as  an  option 
to  the  replacement.  Broviding  a  rejiair 
option  would  allow  a  hlendout  rejiair 
for  cracking  found  in  a  rih  with  a 
hlendout  rejiair  already  accomplished. 
The  intent  of  the  AD  is  to  allow  only 
one  hlendout  nqiair  before  the  rih  must 
1)(!  replaciul.  No  change  has  been  made 
to  the  AD  in  this  regard. 

Request  To  Permit  Rih  Replacement 
Using  Structural  Repair  Manual 

American  Airlines  (American)  statiul 
that  paragraphs  (h)(2)  and  (j)(2)  of  the 
SNBRM  (77  FR  55773,  Seiitemher  11. 
2012)  would  reiiuire  replacing  the 
horizontal  stahilizer  rih  in  accordance 
with  a  method  approved  by  the  FAA. 
American  stated  that  the  rih 
replacement  is  not  a  tyj)e  design  change, 
and  this  action  should  he  allowed  to  he 
accompli.shed  with  aj)proved  tyj)e 
design  data  and  the  structural  repair 
manual  (SRM)  without  the  need  for 
FAA  approval. 

We  ])artially  agree.  Although  we  hav(! 
determimul  that  rih  nqjlaccmient  using 
the  SRM  is  acce|)tal)le,  we  cannot  refer 
to  the  SRM  without  nn  isiou  levels  and 
dates  as  a  method  of  t:ompliance 
h(!cau.se  doing  so  violates  Office!  of  the 
lM)d(!ral  Regist(!r  nigulations  lor 
approving  materials  that  are 
incor|)orat(!d  by  refercmce.  We  will 
consider  a|)|)roving  a  global  AMOU 
allowing  rih  re])lacement  using  the 
SRM. 

Uonclusion 

We  revi(!wed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  .safety  and  the 
public  interest  require  adopting  the  AD 
as  proposed — exce])t  for  minor  editorial 
c:hanges.  We  have  determined  that  the.se 
minor  changes: 

•  Are  consistent  with  the  intent  that 
was  ])roposed  in  the  SNBRM  (77  FR 
55773.  September  11. 2012)  for 
correcting  the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  ])uhlic  than  was  already 
propo.sed  in  the  SNBRM  (77  FR  55773. 
Septeml)(!r  11. 2012). 

Interim  Action 

W(!  consider  this  AD  interim  action 
since  investigation  is  ongoing  and  no 
terminating  action  has  been  developed 
yet.  The  manuiactur(!r  is  currently 
developing  a  modification  that  will 
address  the  unsafe  condition  identified 
in  this  AD.  Once  this  modification  is 
developed,  approved,  and  available,  we 
may  consider  additional  rulemaking. 
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(lusts  ordnmplianee  We  estimate  the  lollowing  costs  to 

We  estimate  tliat  tins  Al)  affects  (i(i8  eoiii])!)’  with  this  AD: 
airplanes  of  D.S.  registry. 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Inspection . 

6  work-hours  x  S85  per  hour  =  $510  per  inspection  cycle . 

SO 

$510 

$340,680 

We  liave  received  no  definitive  data 
that  would  enable  ns  to  jirovide  lahor 
cost  estimates  for  the  on-condition 
actions  (hlendoiit  repair(s)  or 
replacement  of  center  section  ril)(s)) 
specified  in  this  Al).  However,  we  have 
Ihumi  advised  that  replacement  jiarts 
would  he  .SI 4. .TOO  per  horizontal 
.stabilizer  rib  crack  rejiair  kit. 

Authority  for  This  Rulemaking 

Title  40  of  the  United  .States  Code 
siiecifies  the  FAA's  authority  to  issue 
rules  on  aviation  safety.  .Subtitle  1. 

.section  10(».  describes  the  authority  of 
the  FAA  Administrator.  .Subtitle  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scojie  of  the  Agencv's 
anthoritv. 

We  are  issuing  this  rnlemaking  under 
the  anthoritv  described  in  .Subtitle  VII. 
I'art  A.  .Snl)])art  III.  .Section  44701: 
“Ceneral  reiiuirements."  Under  that 
.section.  Congress  charges  the  FAA  with 
liromoting  safe  llight  of  civil  aircraft  in 
air  commerce  hv  pre.scrihing  regulations 
for  practices,  methods,  and  |)rocednres 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojie  of  that  anthoritv 
iM’caiise  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
jirodncts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

This  Al)  will  not  have  lederalism 
im|)lications  under  Fxecutive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distrihution  of  power  and 
responsibilities  among  the  various 
l(!vels  of  government. 

For  tlu!  reasons  discnsscul  above;.  1 
certify  that  this  Al): 

(1)  Is  not  a  “significant  regnlatory 
action"  under  Fxecutive  Order  128(i(). 

(2)  Is  not  a  “significant  rule"  under 
DOT'  R(;gulatorv  Policies  and  Proc(;dur(;s 
(44  FR  llt)34.  lW;brnary  2(i,  1979). 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  crit(;ria  of  the;  Ri;gidatorv 
Flexibility  Act. 

List  of  Subjects  in  14  UFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  bv  refer(;nce, 

.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  tlu;  Administrator, 
the  FAA  amends  14  (iFR  part  3t)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  ant  hority  citat  ion  for  part  3‘) 
continues  to  r(;ad  as  follows: 

Aiilhdiily:  4!)  l)..S.(;.  KHilg).  401  Ui.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  bv  adding 
tbe  following  new  airworthiness 
directive  (AD): 

2013-0.'j-02  Tlie  Hoeing  (loinpany: 
AnuaulinenI  :!9-17374;  Dockc;!  No. 
l''AA-201  1-0009:  l)ir(;(:torat(!  Iihailifier 
201  l-NM-027-/\l). 

(a)  Htfeclive  Dale 

TTiis  Al)  is  ell(;(:li\'(!  April  l.a.  201:1. 

(h)  AfTecletl  ADs 
Noik;. 

(c)  Ap|)li(:al)ility 

This  Al)  appli(;s  to  'flu;  Hcxaiig  Coinpanv 
Model  l)(;-9-81  (Ml)-«1).  l)(;-9-H2  (MI)-'82). 
l)(;-9-8:i  (Ml)-8:i).  l)(;-!)-87  (MD-H7).  and 
MlJ-88  air|)lam;s.  cerlilicaled  in  any 
category,  as  idtaililied  in  Hocang  Alerl 
.Sia  vice  tlnll(;lin  M1)80-.T,TA0()!).  dal(;d 
januarv  10.  201 1. 

(cl)  Siilijecl 

Air  Transpoi'l  Association  (ATA)  ol 
America  Code;  .T.T.  .Stal)iliz(;rs. 

(e)  Unsafe;  Uondilion 

'iTiis  Al)  was  prompted  hv  rcrporls  ofcnicks 
of  llu;  hinge  l)(;aring  lugs  ol  the  C(;nl(a’  s(;clion 
rihs  ol  Ihe  horizontal  stabilize;!'.  We  iire 
issinng  this  Al)  to  d{;l(;cl  iind  c.orr(;cl  cracking 
in  tin;  hinge  h(;aring  lugs  of  the;  horizonliil 
stabilizer  C(;nt(;r  s{;ction  rihs.  which  could 
r(;snll  in  taihire;  of  llu;  lugs.  r(!snlting  in  the; 
imihility  of  llu;  horizonliil  sliihilizer  lo  siislain 
Ihe  nicpiired  limil  loiuls  .md  consecpuail  loss 
of  control  of  the  iiirplane. 


(t)  ('.oinpliance 

Comply  with  Ibis  Al)  wilhin  tlu; 
compliiincc;  limes  s|)ecified.  unless  idniadx' 
dom;. 

Ig)  lns|]eclion  of  Horizontal  Stabilizer  Ribs 
Made  From  707.'>-T7;i.'il  Material 

For  Croup  1  airpliines.  iis  identified  in 
Hoiang  Alert  Service;  Bnllelin  Ml)8t)-.a5AOOO. 
diil(;d  liiiuiiiry  19.  2011:  Before  llu; 
iiccnmnliilion  of  2:1.000  loliil  flight  cvcl(;s.  or 
wilhin  4.:i8:i  flight  cyc:l(;s  iift(;r  llu;  cii'leclivc; 
diilc;  of  this  Al).  whiclu;ver  occurs  later,  do 
ii  high  fre(|iu;ncy  (;ddy  current  (IIFFC) 
inspection  for  cracking  of  tlu;  left  <md  right 
rib  hinge;  he;aring  lugs  eif  Ihe;  aft  fiie:e:  eif  the; 
e;e;nle;r  seailiem  eilThe;  henizemlii!  sliihilizer.  in 
iie;e:e)relime:e;  with  Ihe;  Ae:e:e)m))lishme;nl 
lnslrue:lie)ns  eif  Beieiing  Ale;rl  .Servie:e;  Bulleitin 
MI)80-.T.TA000.  eliiteal  jimuiirv  10.  2011.  Feir 
any  e:riie'k-fre;e;  lug.  re;pe;iit  Ihe;  iusi)e:e:liou 
lhere;aflea'  ill  inte;rviils  neil  lei  e;xe:e!e!el  8.200 
flight  e:\'e:les. 

(h)  Repair  and  Ri;plai;i;nient  for  Cracking  of 
707.'j-'i'7:i.51  Material 

If.  eluring  iiny  ius|)e;e:lie)u  re;e|uiri;el  by 
|iiUiigriiph  (g)  eif  ibis  Al).  auv  c.riie:k  is  feiunel: 
Beifeire;  furlhe;r  flighl.  uu;asure;  Ihe:  leaiglh  eif 
the  e:riu:k  he;lwe;en  Ihe;  points  spe;e:ifie;d  in 
Beie;ing  Aleal  .Se;rvie:e;  Bulleilin  Ml)80-,T.TA0(i0. 
eliileel  )iinuary  19.  2011.  Dei  the;  iie:liein  in 
iu:e;eii'elime:e;  with  ihe;  Ae:e:eimplishmenl 
lnslrue:lieins  of  Boeiing  Aleal  .Se;rvie:e;  Bulleilin 
.MI)80-.T.TA0()0.  elaleiel  jimuary  10.  2011. 

(1)  If  Ihe;  e:riu:k  le;ngth  he;lwe;e;n  peiinis  ‘A' 
anel  TT  is  le;ss  than  or  e:e|Uiil  lei  0.1  ,T  ine:h  anel 
Ihe;  e:riie:k  le;ngth  he;twe;e;n  |ieiints  ‘C’  anel  T)' 
is  le;ss  Ihiin  eir  eeejuiil  tei  O.O.T  ine:h:  Be;feire; 
furlhe:r  flight.  hle;nel  eiut  the;  e:riu:k.  in 
iie:e:eireliuu:e;  with  Ihe;  Ae:e:eimplishme;nl 
lnstrue:lieins  eif  Beie;ing  Ale;rl  Se;rvie:e;  Bulle;lin 
Ml)80-.T.TA0(i<).  elaleeel  )anuary  19.  2011. 
Wilhin  l.T.OOO  flighl  e:ye;le;s  iii'ler  eleiiug  the; 
hle;neloul.  elo  iin  llFlvC  inspe;e:tiein  eif  the; 
hleaieleiul  ein  the;  e.eailea'  se;e;liein  rili  hinge; 
lieiiiring  lug  for  e:riie:king.  in  iu:e;eirelime:e;  with 
the;  .Ae:e:eimplishme;nl  lnstrue;tions  eif  Beie;ing 
Aleal  .Se;rvie:e;  Bulle;lin  Ml)80-.T.TA0(i9.  eliile;el 
januarv  10.  201  I. 

(1)  If  nei  e;riu;king  is  feiunel.  re;|ieiil  Ihe; 
inspe;e;liein  lhe;re;iifle;r  ill  inte;rviils  neil  lei 
e;xe:e;e;el  .'1.900  flighl  e:ye:le;s. 

(ii)  If  e:riie:king  is  feiunel  eluring  im\' 
inspe;e:liein  eilThe;  hlenelout.  he;feire;  furlhe;r 
flighl.  elei  Ihe;  re;pliie:e;nu;nl  re;epiire;el  by 
pariigi'iiph  (h)(2)  eif  Ibis  Al).  iinel  elei  Ihe; 
inspe‘e;lieins  re;epiire;el  by  |)iniigrii]ih  (h)(2)  eif 
this  Al)  ill  Ihe;  linu;s  s|}e;e;ifie;el  in  pariigniph 
(h)(2)  eif  this  Al). 

(2)  If  Ihe;  e:riie:k  le;nglh  hi;lwe;e;n  peiints  'A' 
iinel  TF  is  gre;ale;r  than  0.1. T  ine:h  eir  the;  e;riu;k 
le;nglh  he;twe;e;n  peiinis  'C'  iinel  T)’  is  gre;iile;r 
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llian  0.03  iiicli:  Ikilbn;  riirllicr  Hi”!!!.  r(!|)lii(:(! 
IIh!  Iiori/.onliil  slabilizcM’  ciniliu'  section  rih 
willi  a  new  liori/.onlal  stabilize;!’ center 
section  rib.  using  a  in(;tli()(l  a|)|)rov(;(l  in 
accordance  witli  tin;  |)roc(!(lnres  s|)ecirie(l  in 
|)aragra|)li  (1)  ol  tliis  AD.  K(;|)eat  tin; 
insjeection  reejiiired  by  paragraph  (g)  ol  tliis 
Ai)  OIK!  tiini;  Ijelbre  tlie  acciinuilation  of 
2,3.000  total  riiglit  cycl(!S  on  tlie  new 
liorizontal  stabilizi!!’ c(;nt(!r  section  ril).  and 
tli(;reart(;r  at  int(;rvals  not  to  (;xce(;d  1  1.300 
riiglil  cycles. 

(i)  Inspection  oi' Horizontal  Stabilizer  Ribs 
Made  From  7050-'r7431  Material 

l''or(;ronp  2  air|)lan(;s.  as  idcintilied  in 
Ho(;ing  Alert  .S(!rvice  Hnll(;lin  MI)K0-35.'\0(i‘l. 
diit(!d  lannary  19.  2011:  Helbn;  the 
accnnudalion  of  23.000  total  lligbt  cvcles.  or 
wilbin  4.383  Higbt  cycl(;s  al’t(;r  Ibc;  elTective 
dale  ol  Ibis  AD.  whichever  occurs  lat(;r.  do 
an  11FE(]  ins|)(;ction  lor  cracking  ol  the  h;!! 
and  right  rib  binge;  be;aring  lugs  eel  the;  all  rae:e; 
ejl  lbe;  e:e;nte;r  se;e:tie)n  e)l  the;  hejrizenilal 
stabilize;!'.  i!i  ;!e:e:!)rela!ie:e!  with  the 
Ae:e:e)!n])lishi!ie!!it  lnslri!e:lie)!is  e)!  Meie;ing  Ale;!’! 
,Se;r\'ie;e!  lU!lle;ti!i  MDHO-ooAOOt).  ehile;!! 
)c!!!nary  19,  2011.  l'’e)r  any  e:rae:k-rre;e!  lug. 
re:])e!i!l  the;  i!ispe!e:lie)!i  ll!e;re!arie;r  at  inle!r\  i!ls 
ne)l  le)  e!xe:e:e!el  11.300  I'lighl  e:ye;le;s. 

(j)  Repair  and  Replac(;nienl  tor  (a'ac;king  oi 
705()-'l’74.31  Material 

11.  eli!ri!ig  ;!ny  i!i.s|)!;e:lie)!i  re;ep!ire;el  by 
pan!grai)b  (i)  e;!  this  AD.  i!!!y  e:n!e:k  is  re)i!nel: 
|{e!lbre;  Ibriber  Higbl.  !ne!asnre;  the;  le;!iglb  eel 
the;  e:rae:k  be;twe!e!n  the;  ])e)inls  spe;e:irie;el  in. 
i!nel  in  a!:e:e)rela!!e:e!.  with  the;  Ae:e:e)!!iplishi!ie;!il 
l!istrne:lie)ns  e)!'  Me)e;ing  Ale;!'!  .Se;rvie:e;  llnlle;tin 
MD80-33A0(i9.  ei;!le;el  )a!uiary  19.  201  1. 

(1)  II  lbe;e:ri!e:k  le;!igth  be;lwe;e;!i  pe)ii!ts  ’A' 
iinel  'IF  is  less  than  !)r  e;e|i!al  le;  0.13  ii!e:l!  anel 
the;  e:ri!e;k  le;!igll!  be!lwe;e!!i  ])e}i!ils  ‘(1'  anel  'D‘ 
is  leess  Ibaei  e)re;e]nal  le)  0.03  i!ie:b;  He;lbre; 
rurtbe;!’  lliglil.  ble;!!ele)i!l  the;  e;ri!e:k.  i!i 
:!e:e:e)rel;!!ie:e!  with  the;  Ae;e:e)niplisbine!nt 
l!islrne:lie)ns  eil  llejeeieig  Aleerl  .Se!rvie:e!  ni!lle!lin 
MD80-33A009.  elateeel  |a!!uary  1‘).  2011. 
Willii!!  13.000  tlight  e;ye:le;s  ailer  eleeing  the; 
ble;nele}i!l.  ele)  a!i  1I1'’E(;  i!isi)e;e:lie)n  ejl  tbe 
ble;!ielonl  e)!i  the;  e:e;nle;r  se;e:tie)!i  rib  bieige; 
be;aring  li!g  lor  e:racking.  in  ;!e:e:e)reia!ie;e;  with 
the  Ae:e:e)n!plish!nent  l!istri!e:tie)!is  e)l  lle)e;i!ig 
Ale;rl  Se;rvie:e;  Hielleli!!  MD80-33A009.  elale;el 
laeiuary  1!).  2011. 

(1)  If  !ie)  e:n!e:ki!ig  is  Ibneiel.  re;pe;at  the 
i!ispe;e:tie)!i  lhe;re;;!lle;r  at  ieilerviels  !ie)t  tei 
e;xe:e;e;el  3.800  flight  e;ye:le;s. 

(ii)  If  e:rae:ki!ig  is  Ibneiel  eherieig  aeey 
i!ispe;ctie)!i  e)f  the;  ble;nele)i!t.  be;fe)re;  Ibrtbe;!’ 
flight,  ele)  the;  re;plae:e;me;!il  re;epiire;el  by 
])i!ri!gri!i)b  (j)(2)  e)f  Ibis  AD.  aeiel  ele)  the; 
i!ispe;e;lie)!is  re;ep!ire;el  by  pareegriepb  (j)(2)  e)f 
ibis  AD  at  the  tiine;s  spe;e:ifie;el  i!i  pan!gr;!))b 
(j)(2)  e)f  this  AD. 

(2)  If  the;  e;ri!e:k  le;!!glh  be;twe;e;!i  peeieits  'A' 
<!!iel  'IF  is  gre;ale;r  than  0.13  i!!e;b  eu’  the;  e:nie;k 
le;!iglb  be;lwe;e;n  ))e)i!ils  ‘(7  aeiel  IF  is  gre;ate;r 
tbiui  0.03  ine:b:  I’eelbre;  fnriber  fligbl.  re;pli!e:e; 
the;  l!e)rize)!il;!l  stabilizer  e:e;!ile;r  se;e:lie)!i  rib 
with  i!  ne;w  be)rize)!ital  slabilize;r  e:e;!ile;r 
se;e:lie)!!  rib.  using  a  ine;lbe)el  api)re)ve;el  i!i 
;ie:e:e)relu!ie:e;  with  the;  |)re)e:e;elure;s  s])e;e:ifie;el  in 
|)aragra])b  (1)  e)f  this  AD.  Re;))e;al  the; 
inspe;e;tie)!i  re;epiire;el  by  |)aragrii|)b  (i)  e)f  Ibis 
AD  e)ne;  time;  be;fe)re;  the;  ae:e:u!nul;!tie)n  e)f 


23,000  le)li!l  fligbl  e:ye:le;s  e)!i  the;  !ie;w 
beerizeenlal  stabilize;!’  e:e;!ile!r  se!e;lie)n  rib.  i!!iel 
lbe!!’e;i!fle!r  eil  i!!le!!’\'al.s  !ie)t  le)  e;xe:e!e;el  1  1 .300 
flight  e:ve:le!S. 

(k)  No  Reporting  Reipiirement 

Altbe)ugb  15e)e;i!ig  Ale;!’!  .Se!rvie:e;  Hulle!ti!i 

MD80-33A0()9.  elal);el  liinuary  It).  2011. 
spe!e:ifie!s  le)  sub!!!il  e:e!!’lai!i  intbrniiilie)!)  le)  the; 
ma!iulae:tu!’e!!’.  Ibis  AD  ele)e!s  not  incluele;  lbi!l 
re!e]uire;me!!!l. 

(l)  Alt(;rnalive  Methods  ofdompliance 
(AMOCs) 

(1)  The;  Meinieger.  Le)s  Angeelees  Ai!’e:riifl 
(ieerlifieialie)!!  ()ffie;e!  (A(X)).  FAA.  lues  the; 
;u!tbe)!’ity  le)  i!p|)!’e)ve!  AMOCs  Ibr  Ibis  AD.  if 
re!C]ue;sle;el  usieig  the;  |)roe:e!elu!’e!S  founel  in  14 
CFK  39.lt).  In  i!e:e:e)reiiine:e!  with  14  CFR  39.19. 
se!nel  ye)U!’  re!e|ue;sl  te)  ye)U!’  p!’i!ie:ipal  i!isj)e!e;te)!’ 
e)!’  le)e’.:il  Fligbl  .Stanelarels  Distrie:!  Offieie;.  i!s 
app!’e)])rii!le;.  If  se;!ieling  ieilbreiiielie)!!  elire;e:tlv 
te)  the;  manage;!’  e)f  the;  ACO.  se;!iel  it  le)  the; 
iitte;ntie)!!  e)f  the;  pe;rse)!!  iele;!ilifie;el  iei  the; 
Re;liite;el  bilbrenatie)!!  se;c.lie)!i  e)ftbis  AD. 

(2)  15e;fe)re;  usieig  a!iy  ap])re)\'e;el  AMOfk 
!ie)tify  ye)U!’ i!pi)!’e)j)riiile;  prine:i))al  inspe;e:te)r. 
e)!’  li!e:ki!ig  !!  |)!’ine:i])al  i!!spe;e:te)r.  the;  enaeiage;!’ 
e)f  the;  le)e:al  fligbl  slaeieliirels  elislrie:!  e)ffie:e;/ 
e;e;rlifie::!te;  beeleling  elislrie:!  e)ffie:e;. 

(3)  A)!  AMOC  tb;il  |)re)viele;s  i!n  iie:e:e;pti!ble; 
le;ve;l  e)f  salelv  msev  be;  !!se;el  Ibr  an\’  re;pi!ir 
re;e|uire;el  by  ibis  AD  if  it  is  appre)\  e;el  bv  the; 
15e)e;i!ig  Ce)m!ne;re:i;il  Ai!’i)lane;s  Oi’gf!!iizi!lie)!i 
De;sig!ialie)!i  Aulbe)!’izi!lie)!i  (ODA)  Ibiil  bi!s 
be;e;!i  aulhe)rize;el  by  the;  Ma!iiige;r.  bees  Ange;le;s 
ACO.  le)  !ni!ke;  lbe)se;  finelieigs.  for  a  re;|)air 
me;tlie)el  le;  be;  a|)pr!)V);el.  the;  !’e;pair  !!!usl  me;e;l 
the;  e:e;!’lifie’.i!lie)!)  basis  e)f  the;  air|)la!ie;  ienel  14 
CFR  23.371.  Ame;nelme;i!l  43.  anel  the; 
api)re)Vi!l  eeiusl  S])e;e:ifie:i!llv  !’e;fe;r  te)  Ibis  AD. 

(m)  Related  Information 

Fe)!’  !ne)re;  ieilbrmatie)!!  ;ibe)ul  this  AD. 
e:e)nliie:l  Re)ge;r  Durbi!i.  Ae;re)si)i!e:e;  E!!giue;e!r. 
Airfreeme;  llrane:!!.  ANM-120E.  FAA.  Le)s 
A!ige;le;s  Aire:rafl  Ce;!’lifie:atie)!i  Offie:e;  (ACO). 
3900  Parame)!!!!!  Ue)ule;va!’el.  l,;ike;we)e)el.  C.A 
90712-4137:  pbe)!ie;:  302-027-3233:  fax:  302- 
027-3210:  eeuieil:  ra{’nr.(liiii)in®l(i(i.‘^(n’. 

(n)  Material  Incorporated  by  Reference 

(1)  The;  Dire;e:te)r  e)f  the;  Fe;ele;ral  Re;giste;r 
ai)])i’e)ve!el  the;  i!ie:e)!’|)e)!’:!tie)n  by  re;fe;!’e;!ie:e; 

(lllR)  e)f  the;  se;rvie:e;  inlbrenatie)!)  Iisle;el  i!i  Ibis 
piiragraph  u!iele;r  3  ll.S.C.  332(a)  atiel  1  CFR 
part  31. 

(2)  Ye)U  must  use;  this  se;rvie:e;  inlbreeiatie)!) 
as  a])plie:able;  le)  ele)  the;  i!e:tie)!is  re;e]uire;el  bv 
ibis  AD,  unle;ss  the;  AD  s])e;e:ifie;s  e)lbe;rwise;. 

(i)  lle)e;i!ig  Ale;rl  ,Se;!’vie:e;  15ulle;ti!!  MD80- 
33A00t),  elate;el  )a!U!i!!’y  It).  2011. 

(ii)  Re;se;rve;el. 

(3)  Fe)!’ se;rvie:e;  inf))!’!n;!tie)n  iel)!!itifie;el  in 
this  AD,  e:))nli!e:t  H!)!!ing  C!)m!ue;!’e:ii!l 
Ai!’pl;me;s.  All)!ntie)!i:  D;!t<!  K  .S)!rvie:e;s 
Ma!)<ig!;!i!);!il,  3833  Ei!ke!W))))el  ne)ule!Vi!!’el,  MC 
D800-001t).  l.e)ng  l})!<!e:h,  Ci!life)r!)ia  t)0840- 
0001:  le;le;pbe)!ie!  200-344-3000.  e;xle;!isie)n  2: 
fax  200-700-3083;  l!!le;rne;l  lillps:// 
\yn’\\.iuvh()(}in;^fI(U!l.(:(>iu. 

(4)  Ye)!!  i!i;iy  view  Ibis  se;rvie:e;  inibrmalie)!! 
ill  FAA.  Tri!nspe)!’l  Airpli!ne;  Di!’);e:le)rale;.  1001 
Linel  Avenue;  S\V.,  Re;!ile)!i.  Wasbieiglei!!.  Fe)!’ 
infe)!’i!!alie)!)  ))n  lb);  avi!ili!bililv  ))f  Ibis 
mateerial  at  the;  FAA.  e:all  423-227-1221. 


(3)  Ye)i!  mi!y  vie;w  this  se;rvie:e;  ieiforenatie)!) 
lbi!t  is  i!ie:e)rpe)rale;el  by  re;fe;re;!ie:e;  i!t  the; 
Ncilie)nal  Are:bive;s  a!iel  Re;e:e)!’els 
Aebnieiislnelie)!!  (N,-\RA).  Fe)!’ inlbreuiilie)!!  e)!i 
the  i!\'i!il<!bilily  e)f  ibis  !i!ale!ri!!l  !!l  NARA.  e:i!ll 
202-741—0030.  e)r  ge)  lee:  liilp:// 
www.drchivos.^ov/fadfndl-nr^iislar/cli/ihr- 
locdlions.hlnd. 

lssi!);el  ill  Renton.  Wasbinglon.  on  Fi;bruarv 
22.2013. 
lelfrey  E.  Diiven, 

/\e’/iiig  Mdiui^ar.  'irdns])ovt  /l/r/)/eine,> 
Diracldi'dtd.  Aircnifl  (-(niificalion  Sdivicd. 
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DEPARTMENT  OF  LABOR 

Veterans’  Employment  and  Training 
Service 

20  CFR  Part  1001 

RIN  1293-AA18 

Uniform  National  Threshold  Entered 
Employment  Rate  for  Veterans 

agency:  Votorans’  Fniployinont  and 
Tiaining  Survico,  Laboi’. 

ACTION:  Final  inlo. 

SUMMARY:  rlu;  pni’jKi.se;  of  this  Final 
Rnlo  i.s  to  o.stiihlish  the;  nnilbiin  national 
thi'ushold  untoroel  omiiloyinont  rate; 
(UNTFFR)  loi’  votoi'iin.s,  a.s  riKinirud  of 
llio  .Soci'utaiy  in  38  Ik.S.C;. 

41()2A((:)(3](1?).  for  n.su  in  ovahiiiting 
Statu.s’  porfoi'inanoo  in  as.si.sting  vctoians 
to  moot  tliuir  uin])lovnu;nl  nuud.s.  Thu 
Final  Rulu  also  explains  how  the 
threshold  will  he  used  in  the  jnoce.ss  of 
identifying  those  States  to  he  leviewed 
hy  comparing  the  actual  entered 
employment  late  (EER)  achieved  for 
veterans  with  the  threshold  PiER,  and  it 
identifies  ceitain  factois.  in  addition  to 
the  threshold,  that  will  he  included  in 
the  Department’s  leview  to  determine 
whether  an  EER  helow  the  threshold 
letlects  a  deficiency  in  the  State's 
performance,  or  is  attrihntahle  to  other 
factors  beyond  the  State's  control. 
Finally,  in  those  ca.ses  in  which  a  State’s 
EER  is  determined  to  reflect  a  deficiency 
in  a  State's  ])erformance,  this  Final  Rule 
identifies  the  pi'ocednre  for  the 
snhmi.ssion  and  review  of  a  corrective 
iiction  plan  ((iAP),  the  delivery  of 
technii:al  a.ssi.stance  (TA).  and  the 
initiation  of  the  necessarv  steps  to 
imj)lement  corrective  actions  to  impi'ove 
the  State's  performance  in  as.si.sting 
veterans  to  meet  their  emplovment 
needs. 

DATES:  Do/e;  The  Final  Rule 

will  become  effective  on  May  10.  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rnth  Samardick,  Dii'ector,  Office  of 


15284 
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National  Programs,  Veterans' 

Rin])loyinent  and  Training  Service,  IJ..S. 
l)(!|)artment  of  l.ahor.  200  (lonstitntion 
Avenue  N\V.,  Room  S-182.'j. 

Washington.  IK!  20210. 
Sdntardick.Ihith.M&dol.^ov.  (202)  (i‘)8- 
4700  (this  is  not  a  toll-i'nu!  luimlxM)  or 
(202)  (i‘i:i-47(i0  (TTY/ TDl)). 
SUPPLEMENTARY  INFORMATION:  This 
preambh;  contains  thuie  sections. 

•Section  I  jjrovides  general  hackground 
information  on  the  development  of  the 
I'lnal  Rule.  Stulion  II  di.scuss(!s  the 
comments  received  on  the  Notice  of 
Proposed  Rulemaking  (NPRM)  and  the 
related  regulatory  provisions  included 
in  the  Final  Ride.  Section  111  addres.ses 
the  admini.strative  reijuirements  for  the 
Final  Rule,  as  mandated  hv  .statute  and 
executive  order. 

I.  Background 

On  Fehruarv  18.  2011,  the  Dejiartment 
pnhlished  a  Notice  of  Proposed 
Rulemaking  (NPRM.  7()  FR  0.'jl7) 
pro|)o.sing  a  Rule  to  implement  a 
uniform  national  threshold  entered 
employment  rate  for  veterans  apjilicahle 
to  .State  em])loyment  .service  delivery 
.systems.  We  undertook  this  Rulemaking 
in  accordance  with  88  lI..S.(k 
4102A(c)(8)(l{)  (as  enacted  hy  the  )ohs 
for  Veterans  Act)  which  re(|uires  the 
Deiiartment  to  establish  that  threshold 
rate  hv  regulation.  All  comments 
received  during  the  comment  period 
were  posted  on  wivw.rctfiildl ions. gov. 

The  jobs  for  Veterans  Act  OVA). 

Public  haw  107-288,  was  signed  into 
law  November  7.  2002.  .Section  4(a)(1)  of 
the  |VA  amended  88  Ih.S.fk  4102A  to 
reipiire  that  the  Secretarv  of  Labor 
’’establish,  and  u])date  as  appropriate,  a 
comprehensive  jierformance 
accountability  system  (as  described  in 
suh.section  (f))  and  carry  out  annual 
|)erformance  reviews  of  veterans 
employment,  training,  and  jdacement 
services  jirovided  through  eiujiloyment 
service  ilelivery  .systems,  including 
through  Di.sahled  Veterans’  Outreach 
Program  sjiecialists  and  through  Local 
Veterans’  Fmplovment  Rejiresentatives 
in  .States  receiving  grants,  contracts,  or 
awards  under  this  chajiter."  88  lI..S.(k 
4102A(h)(7). 

.Set;tion  4102A(f)  reipiires  the 
establishment  of  |)eri()rmance  standards 
ami  outc;ome  measures  to  measure  the 
performance  of  .State  em])loyment 
service  delivery  .systems. 

.Section  4101(7)  of  the  statute  defines 
’’employment  service  delivery  .sy.stem” 
to  include  "labor  exchange  services 
*  *  *  offered  in  accordance  with  the 
Wagner-Pey.ser  Act.”  We  interjuet  this 
definition  to  include  the  services 
delivered  through  the  Wagner-Pey.ser 
.State  (irants,  funded  by  the  Fmiiloyment 


and  Training  Administration  (FTA).  as 
well  as  the  services  delivered  through 
the  |ol)s  for  Veterans  .State  (Irants 
()Y.S('j),  funded  by  the  Veterans’ 
Fm|)lovment  and  'Training  .Service 
(VTri’.S).  In  addition,  we  inter|)ret  this 
definition  to  exclude  the  .services 
funded  through  the  Workforce 
Investment  Act  of  105)8  (WIA)  (Pub.  L. 
105-220). 

Under  section  4102A(f).  the  standards 
and  measures  used  to  assess 
lierformance  of  veterans’  |)rograms  must 
lie  consi.stent  with  .State  performance 
measures  a])])lical)le  under  section 
180(1))  of  the  WIA.  88  li.S.C. 
4102A(f)(2)(A):  see  also  WIA  section 
180(1))  (codified  at  20  li.S.C.  2871(1))). 

'The  basic  .standards  and  measures 
applied  by  the  Department  to  measure 
performance  under  WIA  are  referred  to 
in  the  .State  employment  service 
delivery  systems  as  "common 
measures."  'The  current  methods  of 
calculating  the  common  measures  are 
s])ecified  in  'Training  and  Fm])loyment 
Cuidance  Letter  ('TFCL)  No.  17-05. 
i.ssued  on  February  17,  2000.  'This  'TFliL 
can  he  acce.ssed  at  http:// 
w’dr. cioldtd. gov/di  met  ivds/dltdch/ 

ThXiLl  7-05. pdf.  'The  common  measures 
for  adult  workforce  programs  include  a 
measure  of  the  rate  at  which  enrollees 
of  .State  emplovment  serviio  deliverv 
systems  enter  employment.  'This  is 
referred  to  as  the  "entered  em])lovment 
rate"  or  LFR.  Under  the  common 
measures,  there  is  a  com|)aral)le  Fl'jR 
specifically  a])])lical)le  to  veterans  and 
eligible  persons.  A|)plication  of  that 
measure  to  all  .State  emi)loyment  service 
deliverv  systems  is  implemented  each 
year  through  issuance  of  a  Veterans’ 
Program  Letter  (VPL).  most  recently  VPL 
08-11.  i.ssued  on  (line  14.  201 1.  which 
(established  the  rejiorting  and 
jierformance  measurement  recpiirements 
for  PY  201 1 .  'This  VPL  can  he  accessed 
at:  http:/ /ww'w.dol. gov/ vets/ VPLH/ 

\  'PLDimetory.  h  tml. 

In  the  NPRM  it  was  ex])lained  that 
this  regulation  (establishes  a  uniform 
national  threshold  only  for  the  FFR  for 
veterans  and  eligible  persons.  If  we 
revi.se  the  calculation  of  the  standards 
and  measures  a])])lie(l  by  the 
De])artment  to  measure  ])erf()rmance 
under  WIA  or  under  a  succ(ess()r 
|)r()gram  to  WIA  through  issuance  of 
])()licy  guidance,  the  Final  Rule  jirovides 
that  the  revised  method  of  calculating 
the  FFR  for  veterans  and  eligible 
persons  will  he  used  in  calculating  the 
uniform  national  threshold  FFR.  'The 
method  of  calculating  the  uniform 
national  threshold  FFR  for  veterans  and 
eligible  persons  will  he  specified  to 
.State  employment  service  deliverv 
systems  in  the  annual  VPL,  as 


mentioned  above,  and  in  a  companion 
annual  'Training  and  Fm])l()yment 
Ciuidance  Letter  i.ssued  by  F'TA.  such  as 
'TFCL  N().25)-l().  "Negotiating 
Performance  Coals  for  the  Workforce 
Investment  Act  'Title  IH  Programs  and 
Wagner-Pev.ser  Act  Funded  Activities 
for  Program  Year  (PY)  201  1"  issued  on 
)une  1. 2011. 

As  explained  in  the  NPRM,  in 
developing  this  regulation  we  also 
anticij)ated  that  there  would  he  changes 
to  the  existing  .State  workforce  agency 
l)eri()rman(:e  reporting  system  to 
accommodate  reporting  on  the 
definition  of  “veteran”  that  ai)])lies  to 
the  priority  of  service  jirovisions  of  the 
)VA.  'The  priority  of  service  definition 
includes  any  person  who  served  in  the 
military  and  was  discharged  under 
conditions  other  than  dishonorable. 
.Section  l()t)1.1()2  of  this  Final  Rule 
outlines  how  this  definition  will  he 
])hase(l  into  operation. 

For  S  1001. 182  in  this  Rule,  we 
ad()j)te(l  the  language  proposed  in  the 
NPRM.  'The  language  explains  that  for 
])ur|)()se.s  of  this  Rule,  the  definition  of 
"veteran’’  will  he  implemented  in  two 
.stages.  Under  ^  1001. 182(a).  starting 
with  the  first  Program  Year  that  begins 
after  May  10.  2018.  we  will  implement 
this  Rule  using  the  definition  of 
“veteran"  that  is  consistent  with  the 
definition  of  “eligible  veteran”  that 
ai)plies  to  V1-7T.S’  services  ])r()vi(le(l 
under  88  U..S.C.  chapter  41 .  An  “eligible 
veteran"  is  defined  as  a  person  who 
.served  on  active  duty  in  the  military  for 
a  period  of  more  than  180  days  and  was 
di.scharged  under  conditions  other  than 
dishonoiahle.  ('The  definition  also 
includes  some  other  smaller  grouj)  of 
veterans,  for  example,  those  who  were 
released  from  active  duty  hecau.se  of  a 
.service-connected  di.sahility.)  Because  of 
the  re(]uirement  of  more  than  180  days 
of  service,  the  NPRM  referred  to  this 
definition  as  the  "more  restrictive” 
definition  of  “veteran.” 

'Then,  as  stated  in  §  1001.182(1)).  we 
will  begin  to  use  the  less  restrictive 
])ri()ritv  of  service  definition  of 
“veteran”  starting  two  Program  Years 
after  .States  are  re(]uired  to  begin 
collecting  data  under  the  Priority  of 
.Service  regulations.  DDL  will  re(iuire 
.States  to  begin  collecting  this  data  in  PY 
2012.  'Therefore,  we  will  begin  using  the 
le.ss  re.strictive  definition  of  “veteran” 
for  i)uri)oses  of  this  Rule  beginning  PY 
2014. 

As  exj)laine(l  in  the  NPRM,  even 
when  we  begin  using  the  less  restrictive 
definition  ()f“veteran’’  when 
implementing  this  Rule.  .States  will  he 
re(piired  to  continue  collecting  data 
under  the  more  re.strictive  definition  in 
addition  to  collecting  data  under  the 
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Priority  ol  .Service  regulations.  'I’his  is 
Ixicause  tlie  .Secretarv  is  nuiuired  l)v  38 
l)..S.C;.  41()7(c)  to  re|)ort  annually  to  the 
.Senate;  and  House  Veterans’  All'airs 
(',oinmitt(;e.s  on  the  ein])loyinent  and 
training  s(;rvices  ])rovided  under  38 
D.S.C.  chapter  41 ,  which  are  the; 
services  provided  to  “eligible  veterans” 
as  il(;tine(l  hv  the  more  r(;strictive 
(lelinitie)n. 

Si;ction  41()2A(c)(3]  of  Title  38  states 
that  “(A)(i)  As  a  condition  of  a  grant  or 
contract  und(;r  this  s(;ction  for  a 
])rogram  year,  in  the  case  of  a  .State  that 
the  .Secretary  d(;termin(;.s  has  an  enter(;d 
employment  rate  for  veterans  that  is 
d(;ficient  for  the  preceding  ])rf)gram 
year,  the  .State  shall  develop  a 
Corrective  Action  Plan  (CAP)  to 
improve  that  rate  for  veterans  in  the 
.State,  (ii)  The  .State  shall  submit  tin; 
Corrective  Action  Plan  to  the  Secretary 
for  aj)})roval.  and  if  apj)roved.  shall 
expeditiouslv  implement  the  ])lan.  (iii) 

If  the  .Secretary  does  not  approve  a 
C.orrective  Action  Plan  submitted  hv  the 
.State  under  clause  (i).  the  Secretarv 
shall  take  such  ste])s  as  mav  he 
n(;ce.ssarv  to  im|)lement  c.orrective 
actions  in  the  .State  to  improve;  the 
entered  (;m])loyment  rate  for  vet(;rans  in 
that  .State.  (13)  To  carry  out  sul)paragra])h 
(A),  the  .S(;cretarv  shall  e.stahlish  in 
r(;gulations  a  uniform  national  threshold 
entered  (;m])lovm(;nt  rate  for  vet(;rans 
for  a  ])rogram  year  by  which 
determinations  of  defici(au:v  may  he; 
made  under  suhparagra])h  (A).  (C)  In 
making  a  determination  with  respect  to 
a  defiidency  under  subparagraph  (A), 
the;  .Secretarv  shall  take  into  account  the 
ajjplicahle  annual  unemployment  data 
for  the  .State  and  consider  oth(;r  factors, 
such  as  prevailing  economic  conditions, 
that  affec;t  performance  of  individuals 
j)n)viding  employment,  training,  and 
plac;ement  services  in  the  State." 

Section  101)1.184  of  this  Final  Rule 
states  that  the  uniform  national 
threshold  EER  for  a  program  vear  is 
ecjiial  to  00  percent  of  the  national  EER 
for  veterans  and  eligible  persons,  which 
is  defined  in  20  (TR  1001.103(c). 

In  the  prot:ess  of  establishing  the 
uniform  national  thr(;shold  EER.  before 
the  issuance  of  the  NPRM,  we 
considered  a  variety  of  methodologies 
and  used  actual  EER  results  from 
Program  Years  200.'i  through  2000  in 
ord(;r  to  test  the  validity  of  the 
methodologies.  Our  goal  was  to 
establish  a  uniform  national  threshold 
that  would  meet  five  criteria:  tin; 
threshold  should  ])roduce  reasonable 
results  under  varving  economic 
conditions:  the  threshold  should  relate 
directly  to  the  national  EER  because  the 
national  EER  is  the  overall  program 
p(;rformance  im;asur(;  related  to  entered 


emjiloyment  rates;  the  threshold  should 
id(;ntify  .State  agencies  whose  EERs  are 
demonstrably  low;  the  threshold 
m(;thodology  should  lx;  easily  explained 
and  n;adily  graspcxl;  and  the  annual 
threshold-setting  proce.ss  should  not 
conflict  with  or  introduce  confusion 
into  the  annual  ])(;rformauce  goal-.setting 
pr(x:{;ss  conducted  lx;tw(;en  VI'7r.S  and 
eac.h  .State  agency. 

\V(;  first  tried  methodologies  that 
(;.ssentially  compar{;d  a  .State’s  current 
year  veterans’  EER  r(;sults  with  prior 
y(;ars’  r(;sults,  using  straightforward 
comj)arisons  in  om;  m(;thod  and 
comparisons  to  ])rior  year  averages  in 
another.  'I’liose  methods  involved 
relatively  complex  t:alculalions.  and 
empirical  tests  with  State  ])erformance 
data  frcjin  Program  Yt;ars  2008  and  2005) 
demon.strat(;d  that  those  methodologies 
did  not  ])roduce  reasonable  results 
umler  the  conditions  created  by  the 
economic  rece.ssion  experienced  during 
that  period. 

VVe  then  looked  at  sim})ler  designs  for 
calculating  and  ap|)lying  the  uniform 
national  thr(;shold  EER.  One 
methodology  used  the  national  EER  for 
the  program  year  before  the  subject 
j)rogram  year  as  the  basis  for  calculating 
the  threshold  EER.  'I’he  j)roc(;ss  would 
have  involved  simply  .setting  the 
thr(;shold  at  a  particular  pi;rc(;ntage  of 
the  national  EER  from  tin;  prior  v(;ar  and 
comparing  tin;  .State  agencies’  actual 
achievem(;nts  iu  the  subject  program 
year  to  that  thr(;shold  perc(;ntage. 
However.  t(;stiug  at  sev(;ral  different 
])erceutag(;  levels  indicat(;d  that  using 
the  prior  year’s  national  EER  as  the  basis 
for  a  threshold  also  produces 
uureasonahle  r(;sults  iu  years  when 
there  are  relatively  unusual  declines  or 
upturns  in  economic  conditions. 

VVe  then  tested  and  selected  a  similar 
one-step  methodology  using  the 
national  EER  for  the  .subject  i)rogram 
year  as  the  basis  for  calculating  the 
thre.shold  EER.  VVe  chose  to  ])roj)o.se  a 
5)0  percent  (of  the  national  EER)  level  as 
the  threshold  for  identifying  each  year 
those  .State  agencies  to  1)(;  subject  to  a 
review  triggered  by  the  UNTEER 
because  te.sting  of  that  threshold  level 
most  complet(;ly  satisfies  the  five 
criteria  stated  alK)ve.  Testing  of  higher 
and  lower  threshold  levels  (e.g..  80  to  5)8 
percent  of  the  national  EER)  ])roduced 
results  that  in  om;  or  more  ways  failed 
to  satisfy  those  five  criteria  slated  above. 
.Setting  the  thr(;shold  at  the  80  or  8.8 
p(;rcent  (of  the  national  EfiR)  lev(;l.s 
apparently  would  exempt  virtually  all  of 
the  subject  State  agencies  from  the 
review,  year  in  and  year  out,  despite 
their  relatively  low  ])erformance  levels. 
That  clearly  is  not  an  outcome 
compatible  with  the  legislative  intent. 


At  the  5).8  j)ercent  level,  more  .State 
agencies  would  h(;  in  the  cohort  subject 
to  the  review.  But  at  that  l(;vel.  mon;so 
than  at  the  5)0  percent  level,  it  akso  is 
more  likely  that  the  numher  of  .State 
agencies  who.se  statistical  under- 
p(;rformance  was  attributable  primarilv 
to  ecc)nomic  factors  in  the  subject 
program  y(;ar,  and  thus  not  subject  to 
corrective  action  ])lanning.  would  lx; 
increas(;d. 

II.  Discussion  of  the  (Comments  and 
Regulatory  Provisions 

Summary  of  (iomments 

We  receiv(;d  eight  comments  on  the 
NPRM  by  the  clo.se  of  the  comment 
period.  All  c:onun(;nt.s  were  carefullv 
reviewed.  Of  the  eight  cijinments.  seven 
were  from  organizations  with  an  interest 
in  veterans’  employment  services.  Of 
the  seven  comments  from  organizations, 
six  wen;  from  State  \Vorkfon;e  Ag(;ncie.s, 
and  one  was  from  a  .State  veterans’ 
commission  that  is  the  jobs  for  \h;teran.s 
.State  grantee  in  that  .state.  One  of  the 
(;ight  comments  was  submitted  by  an 
individual  in  his  personal  capacitv;  that 
]x;r.son  akso  submitted  a  comment  as  an 
(;mploye(;  of  a  .Slate  Workforce  Agency. 

Discussion  of  (Jonuuenis 

1.  Threi;  comments  raised  ol)j(;ctions 
to  tlu;  fact  that  the  proposed  uniform 
national  thre.shold  entered  employm(;nt 
rale  (lINTEER)  would  not  inchuh;  the 
|x;rformance  data  of  all  \\h)rkforce 
Inve.slment  Act-funded  programs  for 
veterans  and  other  eligible  persons. 

They  said  that  WlA  program  servic(;s. 
especially  WlA-fumled  training 
|)rogram.s,  are  integral  to  the  workforce 
services  ])rovided  to  veterans  in  the 
.States.  The  comments  maintained  that 
by  excluding  WlA  performance  data,  the 
threshold  will  not  accurat(;lv  reflect  a 
.State’s  performance  in  serving  v(;terans 
through  its  workforce  system. 
Furthermore,  one  of  the  comments 
.stated  that  the  exclusion  of  WIA  would 
cause  the  thre.shold  to  he  less  effective 
in  improving  a  .State’s  services  to 
veterans.  Another  comment  .stated  that 
in  excluding  WlA  programs  from  tin; 
UNTEER.  VETS  would  miss  the 
opjiortunity  to  improve  WlA  ])rogram 
l)(;rformance  for  v(;l(;ran.s.  I’wo  of  the 
comments  also  .stated  that  not  applying 
the  thre.shold  measure  as  a  ])erformance 
standard  to  the  overall  ])erformance  of 
the  workforce  services  ])rogram.s  in  a 
.Slat(;  would  uudermiue  the  priority  for 
veterans  and  other  covered  persons  that 
is  .sup|)osed  to  he  given  by  all  IK)L- 
funded  (;mj)k)yment  and  training 
programs. 

Hcs[)ousc:  As  was  proposed  in  tin; 
NPRM,  the  lINTEER  in  the  Final  Rule 
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;!'«»  n„l  i„,:|„,|,,  \v|A.f„n,l,»i  sorvi,;,., 

i,;:: 

t  i.il  VKI  S  ostabl.sl,  perfonnance 
sl<in(lar(ls  to  carry  out  ixaforiuanco 
JJiVHuvs  of  u.toraus  scrvi.:cs  provided 
«liou<>h  State;  cmplovinciit  service 
delivery  systems,  includino  services 
prove  ,;d  throuj.|,  fVSCi  staff.  .Section 
41  n  defines  •‘(iinplovnient  .service 
‘W|very.sy.stein"f„,nean  "a  service 
<  ‘|l|ven  syste,n  at  which  or  through 

u  liK.li  labor  exciiaiif’e  s(;r\'ic{*s  *  *  * 

ure  offered  in  accordance  with  the 
Uaf>n(;r-I’(;y.s(;r  Act.”  We  fiave 
mlerpniteei  this  definition  to  exclude 
UlA-funded  .services.  .Section 
4102A(n(2)  .states  that  the.se 
performance  standards  must  hi* 

(XJUsistent  with  other  performance 
.sl<mdards  and  outcome  measures  related 
to  services  to  veterans  that  are 
eounnonly  applied  to  .State  Workforce 
agencies.  The  Department 's  common 

;;;<-nn;so  State  agency  perfiirniail 

c  ut  ,1  cd  employment  rates  for  each 
*  fate)  apply  to  the  outcomes  of  services 

on  V  r;  7  I  «P‘H:ialists 

<  y  0(1  hv  Jobs  for  Veterans  State  (hants 
and  the  State  agenev  staff  who  are 
supporic'd  by  grants  authorized  In’  the  I 
U  agner-l^ey.ser  Act.  Thiirefore  it  is  ; 

appropriate  that  the  I INTHJ- R  he  i 

(jalculated  from  a  dataha.se  that  covers  i 
lio  pcrlormaiice  of  the  JV.SC  and  t 

oidy""'^  f^''“"‘'‘'"Pl»"'lo(l  staff 

Hcgarding  the  conunenfs  that  i 

!l('(>-stioned  this  Rnle’s  effect  on  .States-  li 

nujilenientation  of  the  prioritv  of  .service  U 
(Hiuirements  of :{«  U.s.c.  4215.  we  '  e 
)c  leve  that  the.se  comments  have  rai.sed  n 
flH.  broader  issue  of  the  need  for  V 

performance  standards  for  all  DDL-  u 

unded  programs  subject  to  the  prioritv  (I 

()l  service  for  covered  jiersons  '  f, 

till.  C.sfahl  sliment  of  the  uniform  ai 

nation^  thre,shohlenti^^^^^^^  vI 

rate  that  is  relevant  exchisivelv  to' 
lueasuring  the  effectix'eness  of  the  th 

services  of  .State  agencies  that  are  m 

lei.ijnents  of  Wagner-l^ivser  .State  tlr 

m  .’III "I'""'- 

nriciitly  is  working  to  iinjilenient  the  Ai 

'(■‘Piireinent  in  Public  Law  11 2-.5(i  of 

enacted  in  November  201 1 ,  to  establish  ini 

related  to  the  jirioritv  of  .service 
advantage  for  veterans  and  other 
covered  persons.  ‘J 

hec-..?”‘f!'"'”'"‘’"‘‘’''  J»>>"»(>(1  out  that  dof 

hi-i.ai  .se  he  propo.sed  I JNTEER  can  onlv  f'  \ 

•>(>  calculated  at  the  end  of  a  • 

l>‘>;'l‘»niance  period,  the  nuniher  would  ll!'', 

no  he  known  during  the  annual  goal- 
setting  negotiations  that  take  place 
between  VETS  and  the  State  JVSC;  cL., 


commenter  staled  that 
"ill  he  undermined,  hiicau.se  the  Slates 

'voiilil  not  know  the  appropriate 

'  performance  target  to  .set 

nasfwnsn:  We  acknowledge  the 
;;;;';';i"i-‘^la;i,ces  ‘:iied  l.y  the  commenter. 

1)1  ill)  not  hehevethal  the  annual  goal- 

1"  tile  existence  of  the  I  JNTEER  as  it 
"as  jiroposed.  The  UNTEER  is  not 
nilended  to  he  a  performance  target; 
lather,  it  is  a  floor-h;vel  henchuiark 

tn.IxMisedinihe  annual  proce.ss 
I  assessing  the  results  of  the  serx  ices 

DDE  agencKis  involved.  VETS  and  ETA 
will  continue  to  he  able  to  u.se  historie  d' 
eil  data,  including  the  national  EER  and  " 

iiKlividual  .State  EER  data,  to  formulate 
(iiK  negotiate  rea.sonahle  annual 

jKM-foruiance  targets  in  the  future, 
i-  nrtlierniore.  hecausi;  the  I  JNTEER  is 

f ','11';!  h'"  Q."'"  l"’rfnn,u,n,'o 

"I  nil  ollhi,  .stall,  oili|.lov,noiil 

>  agencies.  DDL  (-xpects  it  |„  he  relativelv 
(.on.si.steni  from  year  to  year, 
s  .1.  1  wo  coumienlers  siiid  that  Vl-’TS 

UN  J  LU^  would  correlali;  to  oHi,;,- 
annual  negotiated  performame 

nicasuresand  numerical  targets  and  the 

pioi.c.s.ses  for  pullniglho.se  annual 
targets  ni  jihice. 

/fe.s/ion.se;  \ye  agree  t  hat  Vin’S  and  ' 
IDA  will  need  to  provide  some  * 

'■'''nfviiig  guidance  to  the  Stales  about  ! 
.  . . .  ,,,,1  all,,,,, 

'  eiilered'"'  Prorossns  for  the 

cnli.n.d  employment  rate  common  ■ 

nieasures  re(|nired  of  all  jV.SD  and 

"ill  he  di.sseminated  via  administrative 
(hrei.tives  (.sm.li  as  Veterans  Program  ,i 

Umers  by  VETS  and  Training  and 

Employnmni  (mulance  laOtters  hv  ETA) 

ami  puhlishecl  by  those  agencies  each  I' 

the  dlT  «<^'»n(l  that  due  to  t 

the  date  reporting  .system’s  lag  time 

nmler  the  NPRM.  there  would  he  no  less  . 

than  a  two-year  hiatus  hetwe(;n  the  • 

performance  year  after  whic;h  a  State  ,'u 

nywherecp.imiitohaveafJorrective  I 

Act  on  Plan  (CAP)  and  the  completion  ^ 
of  the  CAP  it.s(;lf.  and  that  the  hick  of  j|' 

n"|m(l.acyofiheCAPrenie,lvcc,uhlhe 
P  (.l)leuiatic.()ne  oftho.se  cxmiinenters  \t 

•‘xiffie.s  ed  that  any  .State  found  deficient 
ami  siihiect  to  a  CAP  should  therefore  he  fip 
(.xempi  from  the  annual  review  for  !•  ER  f 
Uiciency  (hiring  the  hiatus,  until  the  rev 

*AI  IS  coinpleted.  The  other  commenter  vvh 
im,.stioned  how  the  Iwo-vear  time  lag  hut 

"  ouhl  impact  the  annual  perforniamv  i  " 
negotiations  if  a  State  was  und,*r  a  CAP  ,*st 
li^^sponse:  We  have  not  made  a.n  ’ 

{.  langes  to  the  Rule  in  response  to  the.se  har 


..  While  there  will  he  lae  time 

■‘r  t,T',' C  \P  «"'(’«  ri.se 

<  CAI  and  the  coni|)letioi,  of  the 

DAI  .we  believe  that  any  challeng(;.s 
inher(;iil  m  the  jirojio.sed  cveh;  of 
reviews.  CAI’  develo|)nieni  and 

;;;;iy>«i'i('n.an<llat(;r(l(;|,;rminati()n.s,,f 

In.  .succes.s  of  .snh|ect  agiincies  in 

y«;;;y>«'fHnr(l(>nc:h;nci^ 

h..  o yeicome  by  good  faith  efforts  of  the 

fn'lu  l”  -'^oncies 

tot Ows  a  (l(;l(;rniination  that  a  Stale 

"'ll  I(m;u.s  on  whether  or  not  the 

'  statistical  jierforniance  was  due  to 
;  mtei mil  policy  or  o])erational  flaws  that 

.)j  I- . . .  . 

('  (economic  and  other  external  variables 
^  beyond  a  State  s  control.  In  the  latter 
case,  no  CAP  would  he  called  for.  The 
D(!partnient'.s  view  is  that  everv 
.situation  that  retpiires  a  Correi.-tive 
Action  I  hm  is  nniejm;.  and  therefore 

(-\(:r\  (,A1  will  he  uni(|ue.  Although 

V  ('AP  would 

m.lude  a  diagnosis  .section  that  outlines 
!l'c  nnupie.  specific;  state  agenev 
internal  jiohcy  and/or  operational  flaws 
’!!, llm  subject  Jierforniance' 
.\(.ai.  ami  a  jilaii  .s(;ction  that  outlines  the 

specifu:  corrective  actions,  with 

lnm;lahl,*.s.  to  remedy  tho.se  flaws.  It  is 

'a'i  v'xP  nclionsin 

I  E'l^c  place  during  the 

period  while  the  CAP  is  being 
( (w,;lopcd.  or  al  various  limes  during 
f  nl  ’  *  \  "PI^''("’C(I  (JAP  is  in 

place,  and  thus  the  lag  time  h(;twe,;n 

(hagnosis  and  naiiedy  xvoiild  he  reduced 
lum  the  two-year  lime  frame  cited  hv 

''’‘;‘-"'”ni'mterf(,r(li.s(:r(;te,,i,rt.softhe 

(•Oil active  actions. 

th.-nl.'I'^  Projicised  cxenijilion  from 
the  annual  reviews  to  determine 
whether  or  not  a  CAP  .should  he 
nHlinn;d.  we  do  not  intend  to  exemjit 
an\  State  from  the  reviews.  Uowevc'r 
should  a  State  agency  that  is  already 

UN  t  EER  our  review  will  take  into 
consideration  the  relevant  facts 
iimlndnig  jirogre.ss  tenvard  the  goals  in 
tlK.  (.AI  .  and  we  will  react 
ajijiropriately.  Later  actions  could 
include  continuation  of  all  jiortions  of 
Ik.  oiiginal  (.AP,  or  niodificetion  of  the 
CM.stmg  CAIL  or  (;reation  of  an  entirely 

.  .  Dm.  (.ommenter  projio.sed  that  the 

lJN  IEERand.suh.se(ju(;nt  deficienev 

"Im.hthe  re.sult.s  would  he  conijnited 
hut  no  n'lm-dial  action  would  Ik* 

(  statitisli  a  baseline  for  the  UNTEER 
Ii(^spnus(^:  We  see  no  need  for  a  ‘‘liold 
liiirmless  jieriod.  The  databases  in 


wind,  thoindividiid  St;it(!,s' oiitoivd 
'-"’ploy, nont  rains  lusido  and  Iron, ' 
wind,  thn  IJNTHEK  is  calcnlalnd  arn 
inaturn,  and  ih,,  data  sots  aro  oonsidorod 
valid  and  roliahlo.  In  ronmdaling  tho 

P>'<M;os(d  IJNTEld^.  wo  usocl  tl.oL  ' 
(latahasos  to  prodioi  tho  rosnllsof 
<>Pply>ngthol)NTKEK  inoasnro  and 
loiind  that  applying  tho  UNTEER  as 
proposod  will  not  load  to  anv  oxtronio 
n, suits.  Whiloitistniolhat  tho 
'■H'orporation  of  tho  now  dofinition  of 
votoran  into  tho  systoin  will  havo  .sonio 
fiipaol  on  tho  votoians  data,  tho  dian<>o 

not  s  gnifioant  onough  to  do-stahili/o  or 
H,validatolhodataha.so.s. 

NPRm""* n that  tho 
o  dovo loping  a  data  .systoin  to  oaptnro 

clalaon  tlndo.ss  rosiriotivo  dofiniti'on  of 

<'t(aan  (as  it  is  dohnod  for  piirposos 
ol  |>nority  of.sorvi(:o)  U’ill  likoj v  (Liso 
(.onhision  for  program  staff  sinoo  cortain 
vMoians  will  count  as  votorans  forono 
])inj)o.so  (jiroforonco  in  job  roforralsj  hut 
no  for  tho  Eodoral  ontorod  omplovinont 
pi.iforinanco  inoasnro  until  two  voars 
Iron,  now. 

/fespo/i.so;  Wo  havo  inado  no  diangos 
P)  tho  I-inal  Kido  in  ro.siKinso  to  this  ^ 
(joininont  Wo  roalizo  that  at  tho  .sorvico 
(lolivoi  v  lovol,  thoro  niav  ho  soino 

jn-o<Pia,nhnkagoprohlomschioto' 

Pk.I  th.it  hodoral  laws  do  ,u,t  provide  a 
nniforin  dofinition  of  tho  iior.sons  who 
'nncon.sidorod  (o  ho  “volorans"  for  all 
oinphiyinont  and  training  ndatod 

l(-finition  of  ‘votoran”  hogins  to  appiv  , 

or  piiriKisos  of  this  Rnlo  and  for  tllj  ‘  i 
I  loi  ily  of  Sorvico  nujiiiroinonls.  States  ( 
u.sl  contimio  to  akso  collect  data  using  ^ 
tiio  nioro  restrictive  dofinition  of  ^  s 

oligihlo  votoran"  to  fulfill  the  reporting  a 

iu]iuro,nont.s  under  :f8  U.S.C.  chapter  o 

u  o  year  iino  frame  for  tho  changeover  S 
o  using  the  clata  collected  under  the 
(  u  definition  is  to  ensure  that  tho.so  E' 
(lata  are  accurate  and  roliahlo  hoforo  h; 

(•Pplynigthom  in  tho  annual  review  hi 

process. 

7.  Two  oommontors  addressed  tho 
sla  u.s  of  the  ETA/VETS  data  collection  -,s 
and  data  reporting  sv.stoms.  both  L’. 

nncouraging  ETA  and  VETS  to 
;^"!'^''’'»‘'»‘>t()niako  changes  no(:o.s.sarv 
;  ''»^"nK>raloihonow,lofinilionof  ‘  th. 

votoran  into  tho  data  collection  and  vo 

''‘MHntiiig.sy.stoms.OnoofthoIwo 
(.(nnn,ontor.sal.soa.skodifiho  i  " 

(iparlmonl  wo.ilcl  provicio  funding 

that  havo  to  ho  made 

Ho.spon.so:  VETS  and  ETA  aro  m!! 

nnllahoratingonlhodatasv.sloms  m 

‘-•l>ango.s.  States  will  ho  able  to  u.so  s,'. 


IJdoral  grant  funds  to  ,,av  for  their  costs 
()  nnjilomonting  tho  data  sv.stoms 
ohangos. 

rod  8.  One  commontor  stated  that  the 

INriT.R  would  ho  greater  I, n  Slates 
VI  h  larger  veteran  liopulations.  To 
mitigate  this  disparate  impact  tho 
(mnimontor  jiropo.sod  that  the  numhors 
ol  (.ortaiii  categories  of  hard-to-.sorvo 
veterans  (o.g..  incarcerated  and 
homolo.ss  votoran.s)  not  ho  inchidod  in 
lo  the  ontorod  omjilovniont  rate 
’"l  llwl  . . . 

n.l.  HI  plonionlalion  of  tho  IJNTEER  and 

or  related  deficiency  review  iirocossos 

ontlmod  in  this  Rule  * 
r’  ^^H.s/;on.sYx-  Wo  rojoc;t  removal  of  anv 
(.atogory  of  veterans  or  covered  persmis 

(^  ‘'Hm  tho  EERcalcnlationsperfo  1110(1 
;f  ;;-i- this  Ruhi.Th(ire  is  nil  supped 
\  E  rS  governing  statutes  for  such 

in  sfT  Tirr  '  "?‘rl."i"  h*‘-'-‘-'‘''nt  for  doing 
ilNT  Tll  r'l  f‘-'‘'hi.s  the  .single 
I  NTLER  to  he  applicable  to  evaluating 
t  the  performance  of  Stales'  j, revision  of 
It  services  to  all  veterans  and  coveivd 
ponsons  in  the  State,  flowever.  we  will 
(.yaluate  Statoyspecific  factors  during  a 

leview  for  deficiency  under  i 

^  lt)P1.1(if)(h)(l)  of  fiiis  Rule 

IhLi^r/i"".'"™^''''  h''''l>‘)sod  that  the  ■ 

t  m.shold  he  lowered  from  the  proposed  ' 

•tP  peu.enl  of  the  national  EER  to  80  I 
porcenl  of  the  national  EER.  in  order  "to  ‘ 

standardize  reporting”  will,  the  Wagner-  « 

oysei  and  WIA  programs.  c 

.p.^^'TTfoThettnilcirniNaticinal  tl 

1  mis  icih  EiihinKlEinphiynicintRaleis  d 

annual  goal  or  ‘target”  entered  S 

sl-ll\‘ 'Hdividual  11 

‘  tate.  Ihe  UN  f  EER  does  not  .serve  the  tf 

same  purjiose  as  the  ETA  and  the  VETS  (x 

agencies'  EER  goal-setting  proce.ssds  al 

(.onducted  annually  with  the  State  of 

agencies,  so  t here  is  no  reason  to  make  gr 
the  percentages  etpial.  We  expect  that  nr 

State  agencies  ni  the  future  will  th 

(xmtinue  to  jiarticipale  with  VETS  and  vvi 
El  A  in  negotiating  performance  goals 
ha.sed  iirmiarily  on  each  State  agenev’s  ( o 

on  17/  Hiid  economic  tlu 

fn  eeasts  for  the  target  vear(s).  and  cri 

additionally,  for  veterans,  the 

voloran s  I'”' 

10.  riir<i(,  nl„r.s  (lisi,f.nHHl  will]  [h'i' 

111.  |iiO|)().snl  1,1  I, SI,  III,,  „„|i,„|,.|| 

II iintitk  inl„  no,', 

nu.  UN  J  EER  lorniula,  and  sngge.siod  ih,. 

mstiiad  to  use  some  inethodologv  that  sim 

would  he  more  specific  to  Ihe  '  i.fi,, 

(m-cum.stances  of  each  Stale,  such  as  n  s 
(mmiiaring  performance  to  aggregated  n-ili 

;'Hta(^(iriv(Klfr(,ni  certain  gr^pi^g  " 

((l-g.,  by  size  or  by  other  attrihntes)  of  diff, 
Elate  agencies  rather  than  to  the  „i\  ! 
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ost-s  national  EER.  The  comments  state  that 
any  pro(:e.ss  for  determining  whether  or 
not  a  State  agency  s  performance  is 
d(di(aent  needs  to  take  into 

Ol  sl,ii(,  and  local  economies  and 
(aisloniers’  needs. 

rs 

nilo  (.misideration  pertinent  information 

tiwmvSi",*'"'^'''"  ‘'''‘-'"H^Einces  related 
^  <•  any  Sta  e  agency's  performance 

Polore  making  a  determination  that  the 

"g  rm'.  and  niiisl  take 

.  i  action  on  behalf  of  veterans. 
Ion  ever,  we  di.sagree  that  the  method 
of  oalculating  the  UNTEER  must  attempt 
I  im.orporate  Ihe  multitude  of  factors 
tl  at  make  each  State  agency  unicpie. 
re  are  far  too  many  uniciue  factors 
j  among  the  State  agencies  affected  hv 
h>«  regulation  to  cpiantify  and  integrate 

nfo  a  viable  thr(i.shold  formula.  Tim 

I  inal  Rule  takes  into  account  the  nnicpie 

.  f‘''-^relat(ultoaSfateag(m(:v‘s 

■  PHC  onnance  during  the  revimv  process 
hat  will  take  place  for  everv  State  that 
ads  to  attain  the  simple  uniform 

','1"  . . 'I  1M1,I  l„.S|,„| 

"lethodologies  for  the  UNTEER  tint 
I  attompled  to  create  a  I JNTEER  aloiig  the 
iiies  .suggested  by  these  (.•ommeiilers 
,  All  were  found  to  he  serioiislv  flawet'l  in 

■-  •'’‘H'H- way  ,,r  another.  For  example,  one 

.omnienler  propo.sed  revising  the 
Ihi-eshold  calculation  and  siih.secpient 
(  ofK.iency  determination  proce.ss  hv 

1  [^^''''(hng  the  Stales  into  three  groups 

th/ n  ii/l"''" (‘‘‘-cided  l,v 

-  E  ale).th(m  oalculating  at  the  end  of 
-h  piogram  year  Ihe  EER  colleclivelv 
achmyed  by  each  of  those  three  groups 
of  State  agencies.  The  resultant  three 

n'lEodd  ‘‘"'hforni 

ational  EER  for  veterans”  to  idontifv 

tho  agencies  within  each  grou,,  that  ' 
would  he  re\'iewed. 

However,  we  determined  that  the 
(joiieeiit  of  lumping  States  together  hv 
that  criterion,  or  by  any  other  simde  ' 
criterion  orgrouj)  of  criteria  (e.g.." 
goographic  size,  geographic  region, 
mmiherof  mdepuudent  Workforce 
Inve.stment  hoards,  etc)  and  then 
(.reatmg  several  aggregate  numerical 
henchmarks  to  .sen-e  as  the  threshold  is 
as  subject  to  critici.sn,  about  the 
(joniparahility  or  non-comparahililv  of 
the  subject  agencies  as  is  the  more' 

sinipo  nalionalUNTEERthal  is  being 

;•  foptod  1,1  this  Final  Rule.  Also.  .88 

,  •/’''(i.shold.  so  a  inethodologv 

that  effectively  creates  multiple 
different  numerical  thresholds  in  anv 
«iven  year  is  jirohleniatic  in  that  respect. 
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\V(!  tested  otlier  inetliods  of 
calculating  unique  "threshold"  ERRs  for 
(*ach  .State  agencv.  including 
coiu|)arisons  of  y(!ar-to-y(!ar 
perforniance.  One  method  divided  the 
.State  agencies  into  two  groups  based  on 
comparing  each  .State's  EER  to  tin; 
national  I']ER.  The  method  then 
compared  the  .State  agencies'  ycsir-to- 
V(;ar  performanci!.  further  dividing  .Stat(! 
agcmcies  into  two  groups  hascul  on 
com|)aring  the  .State's  subject  vcsir 
pcM'formauce  to  tin;  average  of  the  .State's 
prcivious  three  years'  fiERs.  Anotlu!!' 
method  compared  each  ageiicv's 
IMu  formance  percentage  of  change  from 
the  jjievious  year  to  the  national 
p(!rcentage  of  change  from  the  previous 
year,  lloweviu'.  there  are  siaious  flaws  in 
each  oftho.se  relatively  complicatiul 
methodologies.  The  (Mnpirical  results  of 
testing  of  each  formula  with  the 
available,  complete  .State  agencv  data, 
i.e..  from  program  years  2()().‘i  through 
2(H)‘t.  showcid  that  those  formulae  failed 
to  produce  niasonahle  results  during 
|)eriods  of  sharj)  economic  change;  such 
as  was  experienc(;d  in  2()t)8  and  2009. 

We  have  cho.sen  to  imph;m(;nt  38 
I  I..S.(].  41()2A{c)(3)(ll)  by  (;stal)lishing  a 
floor-level  I’iER  for  vet(;rans  h(;low 
which  a  .State  ag(;ncy’s  ])erformance  will 
1«;  sul)j(;ct  to  a  D(;partmental  r(;view  to 
de;termine  wh(;ther  that  .State  should  he 
n;(pured  to  take;  e:e)rre;e:tive;  aeliem  te; 
impre)ve;  its  e)|)e;ralie)ns  e)n  helwdf  e)f 
vete;rans.  We;  l)e;lie;ve;  that  a  simple; 
UNTEliR  me;the)ele)le)gv  elire;e:tlv  re;late;el 
te)  the;  aggre;gate;  natie)nal  we)rkfe)re;e; 
.se;rvie:e;s  ele;live;ry  syste;m's  ae:tual 
ae:hie;ve;nu;nt  leve;l  is  a  re;ase)nal)le;  anel 
unelerstanelahle;  me;asure;  that  satisfies 
the;  le;gislatie)n's  re;ejinre;nu;nt  fe)r  a  single; 
me;asure  inte;nele;el  te;  ielentifv  .State; 
age;ncie;s  pe)tentiallv  in  ne;e;el  e)f 
e:orre;e:tive;  ae:tie)n  on  behalf  e)f  ve;te;rans. 

We;  alse)  faveer  the  re;latively  simple;  te; 
unele;r.st<mel  UNTEER  in  this  Final  Rule 
l)e;e:ause;  its  simplie:ity  hewers  the; 
pehential  leer  exeidusieen  anel  e;e)nflie;t  with 
the  annual  preegram  geeal -.set ting 
pre)e:e;sse;s  e:arrie;el  een  hv  heith  V1']T.S  anel 
I-TI'A  with  the  .State;s. 

1 1 .  The;  same  e:e)mme;nte;r  whee 
re;e:e)mme;nele;el  e:re;<iting  the;  thre;e;  gre)up 
thre;she)lel  aiepreeaeih  eliseai.sseel  aheeve; 
akse)  re;e:e)mme;nele;el  elianging  the;  Final 
Rule;  te)  attae:h  )V.S(i  funeling  triggers  tee 
the;  re;sults  eef  the  e;e)m|)arise)ns  eef  the; 
.State;s'  EERs  te)  the;  thre;she)lel  liER.  The; 
e:e)mme;nte;r  pre)pe)se;el  that  anv  .State; 
age;ne;y  that  faile;el  tee  attain  the;  thre;she)lel 
numl)e;r  weeidel  aute)matie:allv  lee.se;  1-3 
pe;re:e;nt  eef  its  |V.S(J  funeling.  anel  theese; 
.State;s  that  e;xe:e;e;ele;el  the;  numhe;r  weeulel 
aute)matie;allv  gain  an  aelelitieenal  1-3 
pe;re:e;nt  eef  fV.SG  funeling.  The; 
exnnmenter  argue;el  tlnit  this  Ride;  shoulel 
ne)t  endv  feeeais  e)n  e;e)rre;e:tive  ae;tie)n  feir 


uneli;r-pe;rfe)rming  .State;  age;ne:ie;s.  it 
sheeulel  alse)  pre)viele;  tangible  re;e:e)gnition 
emel  re;warel.s  feir  highe;r  pe;rfe)rming  .State; 
age;neae;s. 

H(!SI)()I1S(‘:  We;  think  that  this 
sugge;stie)n  ge)e;.s  far  he;ye)nel  what  the;  )VA 
law  inte;nele;el  e)r  authe)rizi;.s.  .Se;e;tie)n 
41()2A(e;){3)  |•e;e|ui^;.s  that  iifter  a 
ele;te;rminatie)n  that  take;s  inte) 
e:e)nsiele;ratie)n  inte;rn;il  anel  e;xle;rnal 
fae:te)r.s  that  affe;e:t  pe;rfe)rmanea;.  .Stiite; 
iige;ne:ie;.s  fenmel  te)  he;  ele;fie:ie;nt  fe)r  the; 
pre;e:e;eling  preegnun  ye;ar  mu.st  e;ngage;  in 
e:e)rre;e:tive;  ae:tie)n  in  e)rele;r  te)  re;e:e;ive;  the; 
next-elne;  |V.S  gnmt.  The;  statute  ele)e;s  ne)t 
re;e|uire;  e)r  autlieirize  the;  Department  te) 
aeljust  grant  funeling  le;ve;l.s  sim])ly  e)n 
the  basis  e)f  attainment  eer  neen- 
attainment  e)f  the;  thre;she)lel  nnmhe;r. 

12.  Twe)  e;e)mme;nte;rs  siiiel  tlmt  ineire; 
e;x])lanatie)n  neieels  te)  he;  given  re;gareling 
the;  re;views  that  we)ulel  he;  elenie;  by 
VET.S  fe)lle)wing  a  fineling  tlnit  a  .State 
age;ne:y'.s  E’ER  is  ele;fie:ie;nt  in  relatiem  te) 
the;  UNTEER.  One;  a.ske;el  spe;e;ifie:iillv  if 
the;re;  is.  e)r  will  he.  a  me)ele;l  feer 
analyzing  the;  e;e;e)ne)mie:  elata  eluring  the; 
re;vie;w  te)  ele;te;rmine;  whe;the;r  e)r  ne)t  a 
Ue)rre;e:tive;  Ae:tie)n  Flan  is  reejnire;el.  One; 
aske;el  if  the;  impae:t  e)f  the;  ne;w.  hie)iiele;r 
ele;finitie)n  e)f  ve;te;ran  will  he;  e:onsiile;i'e;el. 
One;  askeel  if  eli.stine:tie)ns  we)ulil  he; 
maele;  l)e;twe;e;n  the;  IdiR  Idr  ve;te;rans  anel 
the;  eli.sahle;el  ve;te;ran.s'  EhiR.  anel  he)w 
VIO'.S  we)ulel  e:e)n.siele;r  ve;te;ran.s  wlu) 
re;ejuii'i;  inte;n.sive;  .se;rvie:e;.s.  One;  alse) 
askeel  if  aelelitieenal  re;pe)rting  hnrelens 
will  he;  impo.se;el  by  the;  i'(;vii;w  pi'e)e:e;ss. 

Hasponsir  We;  agre;e;  that  we;  sheeulel 
l)re)viele;  te)  the;  .State;  <ige;ne:ie;s  meere; 
infe)rmatie)n  )'e;gareling  the;  re;vie;w 
e:e)nte;nl  anel  pre)e:e;ss.  hnt  ne)t  in  feeleral 
re;gnlatie)n.s.  \Ve;  think  that  the;  ele;tail.s  e)f 
the;  re;vie;w  pre)e:e;.s.s  anel  e:e)nte;nt  is  heist 
le;ft  to  VE  r.S.  the;  DOE  age;ne:y  that  will 
make;  the;  final  elete;rminatie)n.  after 
e:e)nsultatie)n  with  in'A.  whether  e)r  not 
a  (iAP  she)ulel  he;  impe)se;el. 
Aelministrative;  eleitails  will  he;  ])re)viele;el 
thre)Ugh  the;  is.suane:e;  e)f  |)re)gram 
guielanex;  le;tte;rs.  riu;  Rule;  giveis  wiele; 
latituele;  fe)r  any  .State;  that  is  suhjee.t  to 
the;  reiview  te)  i)re)viele;  infe)rmatie)n  al)e)nt 
its  |)e)lie;ie;.s.  e)pe;ratie)ns.  anel 
pe;rfe)rmane:e;  level,  hnt  eloes  ne)t 
])re;se;ril)e;  any  aelelitienial  re;pe)rting 
reejuireiments. 

(^luin^as  h'l  oiu  tiu;  NPUM 

Fe)r  this  Final  Rule;,  we;  have  mainlv 
<)ele)])te;el  the;  te;xt  as  pre)|)e)se;el  in  the; 
NFRM.  We;  maele;  mine))'  e;elite)rial 
e;hange;s  te)  the;  te;xt  e)f  se;e:tie)n  1 001 .1  tit), 
anel  the;  re;gnlate)ry  te;xt  ne)w  use;s  the; 
ae:re)nym  IJNTld'iR  te)  re;fe;re;ne:e;  the; 
Unife)rm  Neitieinal  Thre;.she)lel  EER.  We; 
alse)  maele;  mine)!' aelelitieins  te)  the  te;xt  of 
se;e:tie)n  1001. lOti  te)  ae;kne)wle;elge;  that 
we;  will  e;e)nsult  with  ETA  elnring  the 


e;valuatie)n  ele;.se:rihi;el  in  th;it  .se;e:tie)n. 
Heieiiiuse  se;e;tie)n  1001.100  inve)lve;s 
eivalnating  a  .Statei's  e;m])le)vme;nt  .se;rvie:e; 
ele;live;rv  system,  whie.h  i)ie:luele;s  the; 
Wiigne;r-Fe;y.se;r  ])re)gram  that  is 
aihniniste;re;el  hv  f/l'A.  it  is  appreipriate; 
thiit  VI^T.S  e:e)nsiele;r  lO'A's  in])ut  eluring 
the;  re;vie;w  jireieaiss. 

in.  Administrative  Information 

/h.\i*i)/ej/on’  llasihilitv  Aiuilvsis. 
l-ixaciitivc  Order  13272,  erne/  Siiudl 
Ihisiness  lieguhilory  Enforcement 
I'dirmfss  Act 

The;  Regulateirv  Flexibility  Ae;t  (RFA). 

.')  U..S.(;.  Uha])te;r  0.  re;ejuire;s  the; 
Deipartment  te)  evaluate;  the;  e;e:e)ne)mie: 
i!npae:t  e)f  this  Rule;  with  reigarel  te)  small 
e;ntitie;.s.  The;  RFA  ele;fine;.s  small  e;ntitie;.s 
te)  ineluele;  small  husineisses.  small 
e)rganizatie)n.s  iiiedueling  ne)t-fe)r-i)re)fit 
e)rganizatie)n.s.  anel  small  goveirnmental 
juri.selie:tie)ns.  We;  have;  eleitermineel.  anel 
have;  eairtifieel  te)  the;  Chief  Oeinn.sel  fe)r 
Aelve)e:ae:y.  Small  Business 
Aelministratie)!).  that  this  Rule;  ele)e;s  ne)t 
impe)se;  a  signifieamt  eieainomie:  im])ae:t 
em  a  substantial  numl)e;r  e)f  sue:!)  small 
e;ntitie;s.  heieauise;  this  Rule;  weiulel 
elire;e:tlv  impae;t  einlv  .States  anel  the; 
elefinitie)!)  e)f  small  entitieis  eloes  ne)t 
ine:luel(;  .Stateis. 

Executive  Orders  I28ti6  and  i3563 

lv\e;eaitive;  Oreleirs  (E.O.)  13.')()3  anel 
128t)()  elire;e:t  age;ne:ie;s  to  assess  all  e;e).sts 
anel  heineifits  e)f  a  ride  iinel.  if  reigulation 
is  ne;ea;ssary.  to  .se;lea:t  reignlatorv 
approae.heis  that  maximize;  net  heneifits 
(ine;lueling  peitential  eieamemiie:. 
eaiviremmental.  jnihlie;  heialth  anel  safety 
e;ffe;e:t.s.  elistrihutive;  im])ae;t.s.  anel 
eiepiity). 

Exeeaitive;  Orele;r  12800  re;eiuire;s  that 
Ibr  e;ae:h  reigulatory  aeitiem  we;  pre)])e)se;. 
we  mu.st  eamelueit  an  as.seis.sment  e)f  the; 
preipeiseel  reigulateiry  ae:tie)n  to  eletermine; 
wheither  the  aeitiem  is  "signifie.ant" 
hiifbre;  jmhlishing  the;  reigulatiem.  A 
"signifieamt  reigulateirv  aeitiem"  is 
elefineiel  te)  ine.hiele;  iin  ae:tie)n  that  will 
have;  an  annual  e;ffe;e;t  e)n  the;  e;e;e)nomy 
e)f  .SlOO  millie)!)  e)r  meire,  anel/e)r  an 
ae:tie)n  that  raises  a  ne)ve;l  le;gal  e)r  ])e)lie:y 
issue.  This  Rule;  will  ne)t  have;  an  annual 
e;ffe;e:t  e)n  the;  e;e;e)ne)my  e)f  .$100  millie)n 
e)r  me)re;.  anel  it  ele)e;s  ne)t  raise  ne)ve;l  le;gal 
e)r  |)e)lie;y  issues.  Thereifbre;.  the;  Of'fiea;  e)f 
Manage;me;nt  anel  Bnelget  has  elesignateiel 
this  Final  Rule;  as  "ne)t  signifieamt" 
imele;r  E.O.  1 28()0. 

I’i.O.  13.')03.  issueiel  afte;r  ))ul)lieaitie)n  e)f 
the;  NFRM,  elire;e:t.s  agene:ie;.s  te)  ielentify, 
te)  the;  eixtent  |)e)s.sil)le;,  the;  ne;e:e;.ssitv  e)f 
the;  reiguhitie)!!  as  we;ll  as  the;  e;e)st.s  anel 
l)e;ne;fit.s  e)f  the;  re;gulatie)n. 

Thremgh  the;  )e)hs  lor  Veterans  .State; 
Crants  preigram,  VET.S  preevieles  f  uneling 
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to  .Stat(!.s  to  siij)])ort  Disahhul  Veterans 
Outreach  Program  specialists  and  Local 
V(!terans  lMn])loyinenl  R(;])resentatives 
in  (jach  State;.  These  individuals  ])rovid(; 
employment  services  to  v(;terans  and 
(;ligil)le  military  si)onses.  Under  38 
U..S.(;.  41  ()2y\((:)(3)(A)(i).  for  a  State  to 
rece;ive  )V.S(i  Innding  lor  a  ])rogram 
y(;ar.  il  VLTS  deti;rmines  that  the  State's 
enter(;d-emi)loym(;nt  rate;  (LliR)  le)r 
veterans  is  ele;f'ie:ie;nt  leer  the;  pre;e;e;eling 
])re)gram  ye;ar.  the  State;  must  ele;ve;le)p  a 
e;e)rre;e:tive;  ae:tie)n  plan  (OAP)  te)  impren'e; 
the;  LLR  le)!'  veterans  in  the;  Steite;. 

.Se;e:tie)n  41()2A(e;)(3)(B)  eel' title;  38 
re;einire;s  VLTS  te;  “e;stahlish  in 
re;gnlatie)ns  a  nniform  natieenal  thresheelel 
e;nte;re;el-e;mple)vme;nt  rate;  lor  veterans 
lor  a  preigi'cim  ye;ar  by  \vhie:h  |  these) 
ele;te;rminations  e)l' ele;fie:ie;ne:y  m<iy  he; 
maele;.”  This  Final  Rule;  establishes  a 
nniform  national  thre;she)lel.  iuiel 
e;xp]ains  how  VLTS  will  use  the; 
uniform  natieenal  thresheelel  in  its  re;vie;w 
e)f  State;s  te;  eletermine  whe;the;r  an  LLR 
he;lenv  the;  thre;she)lel  re;l'le;e:ts  ei  ele;iie:ie;ne:y 
in  the  State's  pe;rle)rmane:e;.  The;  Rule 
alse)  e;x])lains  the;  preK:e;elnre;  tor  the; 
suhmissiem  iinel  re;vie;w  e)f  a  (iAP.  This 
re;gidatie)n  is  ne;e:e;ssarv  feer  Vl^TS  te; 
inlfill  its  statuteiry  eehligatieens  to 
e;stiil)li.sh  the;  imiidrm  natie)nal  thre;.she)lel 
•mel  te)  e:e)nehie:t  re;vie;ws  le)r  ele;iie:ie;ne:v 
nneler  the;  )VS(;  preegram. 

The;  e;e)sts  e)f  this  Rule;  are;  minim.il. 
Vi'iTS  will  e:ale:nlate;  the;  nnifenni 
niitieenal  thre;she)lel  anel  will  eletermine; 
he)w  il  .Stiite;’s  LLR  leir  veterans  eiennji.ires 
te)  the  thre;she)lel  using  the;  elata  that 
VL  TS  alreaely  re)ntine;ly  e;e)lle;e:ts  Ireem 
States  as  ])art  e)f  the;  JVSU  ])re)gram.  The; 
Rule;  ele)e;s  ne)t  imi)e)se;  any  ne;w  ehita 
e:e)lle;e:tie)n  re;epiire;me;nts.  If  a  Stiite;  is 
ele;te;rmine;el  elefieaent  anel  reepiireel  to 
submit  a  OAP,  VLTS  e;stimate;s  that  the; 
eiosts  spe;e:ifie:ally  attrihutahle  te) 
submitting  anel  im])le;me;nting  the;  OAP 
wonlel  he;  aheeut  erne  pe;re:ent  of  the 
State's  annual  JVS  grant  ameeunt.  If  a 
State's  )VS(i  fnneling  is  ne)t  aele;e)nate  to 
e:e)ver  the  e:e)st  e)f  ele;ve;loj)ing  anel 
imple;menting  a  OAP,  aelelitieenal  fnnels 
will  he;  pre)viele;d  threengh  VLTS'  routine 
re;alle)e:atie)n  pre)e:e;ehire;,  whie:h  re;cinire;s 
IK)  aelelitie)nal  ai)pre)priatie)n  anel  thus 
weenlel  hiive  ne)  ne;t  e:e).st. 

The;  l)i;ne;fits  e)f  this  Ride  far  eeutweigh 
its  minimal  e;e)sts.  By  fulfilling  VLT.S' 
statutory  e)hligatie)ns  te)  e;stal)lish  the; 
unilbrm  natie)nal  thresheelel  <mel  e:e)nelne:t 
reviews  leer  ele;fie;ie;ne;y,  the;  Rule;  will  aelel 
ime)the;r  meiisnre;  e)f  ae:e;e)nntiihility  te;  the; 
JVSO  pre)gram.  This  will  he;lp  e;nsure 
thiit  veterans  anel  eligible  spon.ses  iire 
])re)viele;el  a  maximum  e)f  e;m])le)yme;nt 
anel  training  e)])])e)rtnnitie;s,  e:e)nsi.ste;nt 
with  the;  ])nrj)e)se;  of  VLTS  as  stateel  in 
38  II.S.O.  4102.  Fnrtherme)re,  this  Rule; 
pre)vieles  State;s  the;  ne;ce;ssarv  guielane:e 


e)n  the;  pre)e;e;elnre;  that  VIH’S  will  fdlleew 
when  re;vie;wing  the;  States  leer 
ele;fie:ie;ne;y,  anel  the;  ])re)e;e;elnre;  that 
State;s  must  fe)lle)w  in  snhmitting  anel 
im])le;me;nting  a  OAP.  The;  Rule  alse) 
e)ntline;.s  he)W  VLTS  will  pre)vieie; 
te;e:hnie:id  assistane:e;  te)  .State;s  tlnit  must 
ele;ve;le)p  iinel  implement  ii  OAP.  The;se; 
|)re)e;e;elnre;s  will  hiive;  the;  l)i;ne;iit  eif 
fiie:ilitating  anel  inijneiving  .Stiites' 
e;m])le)yme;nt  se;rvie:e;.s  tei  ve;te;rims  anel 
eligible;  speni.ses  nnele;r  the;  )VSO 
preignim. 

P(i})(H'\vork  Uvductiou  Act 

rhe  inirj)e)se;s  eif  the;  Pape;rwe)rk 
Reeinction  Ae;t  eif  (PRA).  44  U..S.O. 
3.')()1  e;t  se;e]..  inchiele  minimizing  the; 
paperweirk  hnrelen  on  iiffe;e;te;el  eaitities. 
The;  PRA  re;e]nirers  e:e;rtain  iie:tions  helbre; 
an  age;ne:y  earn  aeleijit  eir  revise  the; 
e:e)lle;e:tie)n  eif  iidbrmatiem.  inediieling 
jmhlishing  a  siimmarv  eif  the;  e.eillee.tiem 
eif  inlbrmation  anel  a  brief  eleisea  iptiem  of 
the;  ne;eel  feir  anel  preipeiseeel  ii.se  of  the; 
inlbriuiition.  This  Rule  will  not  re;einire; 
new  eir  iielelitiemal  inlbrmation 
e:e)lle;e:tie)ns.  iis  elefineel  in  the  Ae;t,  from 
the;  iiffe;e:te;el  e;ntitie;s.  We;  have; 
ele;te;rmine;el  that  a  Stiite;'.s  eihligiitiem  tei 
eleveh)])  anel  submit  a  OAP  Ibr  ii])j)re)Viil 
ele)e;s  neit  epiiilify  iis  a  e:e)lle;e:tie)n  eif 
infeirmatiem,  iis  elefineel  hv  OLR 
132().3(e:),  heieianse;  after  re;e:e;iving  ii 
eleterminatiem  eif  ele;fie:ie;ne:v  freim  VLT.S 
that  e;xe;hiele;s  the;  syste;mie;  fiie:te)rs 
l)e;ye)nel  the;  Stiite's  e.emtreil,  the;  State;  is 
re;e|uire;el  tei  ele;ve;le)])  anel  submit  ii  OAP 
hiise;el  em  a  self-eliagneisis  anel 
pre;.se:riptie)n  that  aelelre;sse;s  the;  nnieine; 
se;t  of  ele;fie:ie;ne:ie;s  emheielieel  in  that 
•State's  ])e)lie:ie;s  anel  preieieehires. 
Thereibre,  a  OAP  eleiees  neit  einalifv  as  a 
”e:e)llee;tion  of  information"  nneler  .5  OLR 
132().3(e:),  he;e:inise  it  eleies  neit  result 
frenn  iele;ntie;al  epieistiems  neir  is  the; 
eamtent  aeaexss  multiple  OAPs  in  any 
way  ielentieail.  In  aelelition,  a  OAP  ele)e;s 
neit  epialify  as  "infeirmatiem"  nneler  .5 
CiFR  1320. 3(h)  heieamse  the;  inelivielnalitv 
of  the  infeirmatiem  jireivieleel  in  e;iie;h 
State's  OAP  is  eamsistent  with  ii 
reispon.se;  tei  a  "reiepm.st  feir  fiie:ts  or 
eipinieins  aelelre;sse;el  tei  a  single;  jier.sein." 
whie;h  is  e;xe:lnele;el  nneler  .'5  OLR 
132().3{h)(()). 

(inrreent  re;])e)rting  syste;m.s  anel 
re;epiire;me;nts  are  neit  ediangeiel  hv  this 
Ride.  Therefore,  this  Ride  eleies  neit 
impei.se  ein  the;  Stiite;  emjileiyment  se;rvie:e; 
elelivery  systems  any  new  informatiein 
ea)lle;e;tie)n  that  weinlel  reepiire  appreival 
nneler  the  PRA. 

Kx(H:utivo  Oi  dar  13132 

The  De;])iirtme;nt  re;vie;we;el  this  Rule  in 
aeaaireliinea;  with  Lxe;eaitive;  Oreler  13132 
re;giireiing  feeleralism  anel  ele;te;rmine;el 
that  it  eleiees  not  have  "feele;riilism 


imjilieaitieins."  This  Rule  eleiees  neit  "have 
snhstantial  elire;e;t  e;ffe;e:ts  ein  the;  States, 
ein  the;  re;latie)nship  he;twe;e;n  the;  natiemiil 
geivernmeait  anel  the  .Stiite;s,  eir  ein  the; 
elistrihntiem  eif  peiwer  anel 
re;spemsil)ilitie;s  iimeing  the;  Viirieins 
le;ve;ls  eif  ge)ve;rnme;nt."  This  Rule; 
imiileanents  the;  imifeirm  natiemal 
thre;she)lel  LLR  feir  veterans  iinel  eiligihle; 
]ie;r.se)ns  ii])jilie:ahle;  tei  .State;  emplovment 
se;rviea;  elelivery  .systems.  This  Ride  eleies 
neithing  tei  alter  eitheir  the;  relatiemship 
l)e;twe;e;n  the;  natiemal  geivernment  iinel 
the;  .Stateis,  eir  the;  elistrihntiem  eif  peiweir 
anel  respeinsihilities  iiinemg  the  varienis 
leivels  eif  geivernment.  Aceairelingly.  this 
Rule  eleieis  neit  have  "fe;eleralism 
imjilie-.ations." 

Unfunded  Mandales  Hafonn  Act  of  1933 

Feir  purpiKses  eif  the  Unfnneleel 
Mandates  Reform  Ae:t  (UMRA)  eif  lOtKI. 
this  Rule;  eleies  neit  inchiele  any  Feeleral 
manelate;  that  may  result  in  ine;re;ase;el 
eixpenelitnres  by  .State,  leie;iil  iinel  Tribal 
geivernmemts,  eir  hv  the;  private;  se;e:teir. 

As  this  Rule  ele)e;s  neit  impeise;  any 
nnfnnele;el  Feeleral  miineiate;,  the;  IIMRA 
is  neit  iinplieaiteel.  As  e;x]iliiine;el  aheive. 
eairrent  reipeirting  re;einire;me;nts  em  the; 
.Stiite;s  iire;  neit  e:himge;el  hv  this  Ride.  The; 
Liiheir  fixediange  Repen  ting  .Svstem 
(LLR.S)  proelne:e;s  iireigram  ye;iir  LLR 
re;.snlts  Ibr  52  eif  the  .'i4  repen  ting 
eanpleiymeait  se;rvie;e  elelivea  v  svsteans 
anel  eaileadates  the;  first  step  teiwarel  a 
natiemal  LLR,  liaseel  em  inediisiem  eif 
thei.se  .12  reiiieirting  units.  Feir  e;iie;h 
preigiiim  year,  VLTS  will  sii])ple;me;nt 
the  re;snlts  availahle;  frenn  the  LLR.S  by; 
(a)  lne:eir])eirating  the  preigram  yeair  LLR 
results  for  the;  two  .States  that  are; 
pileiting  a  separate  reipeirting  .system; 
anel,  (h)  eaileailating  the;  imifeirm  natiemal 
thresholel  LLR  liaseel  em  inednsion  eif  the; 
reisults  for  all  .14  re;])e)rting  units. 
Thereibre,  this  Rule;  ele)e;s  neit  im|)e),se; 
any  new  repenting  eir  eialeailatiem 
re;einire;me;nt  upon  the  .State  em|)le)yme;nt 
.serviea;  elelivery  .systems.  .Some  .Stateis 
may  he;  re;epiire;el  to  institute  e;eirre;e:tive; 
iiediem  plans  imeleir  this  Rule.  However, 
sue.h  O.APs  are;  reiepiireiel  by  statute. 
Moreeiver,  the;  Deipartment  preivieleis 
grant  fnnels  feir  the;  aelministratiem  eif  the; 
IV.SO  iireigram  whie:h  mav  he;  iiseiel  feir 
anv  exists  ii.sseie:iate;el  with  the;  imiieisitiem 
eif  a  OAP. 

Executive  Order  13043 

Lxeeaitive  Oreler  1304.1  eameanns  the; 
])re)te;e:tie)n  eif  chilelrein  frenn 
envirennnentiil  heialth  risks  anel  .saibtv 
risks.  This  Ride  implements  the  imifeirm 
natiemal  threisheilei  fiLR  feir  veterans  anel 
eligible  jmrsons  applieaihle  tei  .State; 
emjileiyment  seirviea;  elelivery  systems 
fnnde;el  by  the;  Dejiartment.  This  Rule 
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has  no  inij)a(:l  on  safety  or  health  risks 
to  children. 

/i.vecn//\'e  Order  13175 

Fxecutive  Order  13175  addrcKSses  the 
uni(|ue  relationshij)  hetween  the  Federal 
(loverninent  and  Indian  I’rihal 
governments.  The  order  nuiuires  lunhual 
agencies  to  take  certain  actions  when 
r(!gulations  have  “Trihal  implications.'' 
The  ordm'  defines  regulations  as  having 
“  Trihal  implications"  when  thev  have 
substantial  direct  (dfects  on  one  or  more 
Indian  Tribes,  on  tlu;  relationship 
Ixitween  the  Fedtnal  Government  and 
Indian  Tribes,  or  on  the  di.strihution  of 
power  and  responsibilities  hetween  the 
Federal  Government  and  Indian  Tribes. 
We  have  reviewed  this  Rule  and 
concluded  that  it  does  not  have  Trihal 
implications  for  purpo.ses  of  Fxecutive 
Order  1,3175.  as  it  does  nothing  to  affect 
either  the  relationship  or  the 
distribution  of  power  and 
responsibilities  Ixitween  the  Federal 
Government  and  Indian  Tribes. 

lun  ironnwntal  hnpncA  Assessnianl 

\V(!  have  reviewed  this  Rule  in 
accordance  with  the  reciuinmients  of  the 
National  Fnvironmental  Folicy  Act 
(NFFA)  of  1 ‘Hit)  (42  II..S.G.  4.321  et  .set].), 
the  regulations  of  the;  Gouncil  on 
Fnvironmental  Quality  (40  (iFR  part 
1500).  and  the  D(!j)artment's  NFFA 
jtiocedures  (25)  (iFK  i)art  11).  The  Rule 
will  not  have  a  significant  imi)act  on  the 
(juality  of  the  human  envirommmt.  and 
thus  we  hav(!  not  pnipanul  an 
environmental  a.sse.ssment  or  an 
environmental  impact  .statement. 

Assassiuf^nl  of  Feclardl  Boguldijons  and 
Folicias  on  Families 

.S(!ction  054  of  the  Treasurv  and 
(General  Govt'rnment  A])j)ropriations 
Act.  enacted  as  part  of  the  tlnmihus 
Gonsolidated  and  Fmergenev 
Su])plem(!ntal  A])propriations  Act  of 
15)5)5)  (Fill).  L.  10.5-277,  112  Stat.  2081), 
reijuires  the  De])artment  to  assess  the 
impact  of  this  Rule  on  family  well¬ 
being.  A  Rule  that  is  determined  to  have 
a  negative  effect  on  families  must  he 
sup])orted  with  an  adeipiate  rationale. 
We  have  assessed  this  Rule  and 
determined  that  it  will  not  have  a 
negative  effect  on  families. 

Privacy  Act 

The  Frivacy  Act  of  15)74  (5  U..S.G. 
552a)  j)rovides  .safeguards  to  individuals 
for  their  personal  information  which  the 
Government  collects.  The  y\ct  reijuires 
certain  actions  by  an  agency  that 
collects  information  on  individuals 
when  that  information  contains 
personally  identifying  information  such 
as  Social  Securitv  Numhers  or  names. 


Because  this  Rule  does  not  reijuire  a 
new  collection  of  |)er.sonally  identifiable 
information,  the  Frivacy  Act  does  not 
apply  in  this  instance. 

Fxeentive  Order  12()3() 

This  Rule  is  not  subject  to  Fxecutive 
Order  12(130.  Governmental  Actions  and 
Interference  with  G.on.stitutionallv 
Frotected  Froperty  Rights,  because  it 
does  not  involve  implementation  of  a 
policy  with  takings  implications. 

Hxeenlive  Order  12933 

This  Rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  125)88,  G.ivil  )ustice  Reform,  and 
it  will  not  unduly  burden  the  Federal 
court  .system.  The  Final  Rule  has  been 
written  so  as  to  minimize  litigation  and 
provide  a  clear  legal  standard  for 
affected  conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 

Exeentive  Order  1321 1 

This  Rule  is  not  subject  to  Fxecutive 
Order  13211,  because  it  will  not  have  a 
significant  adverse  effect  on  the  .sup])lv. 
distribution,  or  use  of  energy. 

Plain  hmgnage 

We  drafted  this  Rule  in  ])lain 
language. 

Oa1(dof>  of  Fedend  Domestic  Assistance 
A’amher 

.State  em])loyment  service  deliverv 
sy.stems  consist  of  three  formula  grant 
])rograms,  operating  within  an 
integrated  service  delivery 
infrastructure.  Each  of  these  three 
programs  has  been  assigned  a  (Catalog  of 
Federal  Domestic  Assistance  (CiFDA) 
Numher.  The  three  programs  are  the 
Em])loyment  .Service/ Wagner-Feyser 
Funded  Activities  (GFDA  17.207),  the 
Di.sahled  Veterans'  Outreach  Frogram 
(GFDA  17.801),  and  the  Local  Veterans' 
Fmplovment  Representative  Frogram 
(GFDA  17.804). 

List  of  Subjects  in  20  (iFR  Fart  1001 

Employment,  Grant  programs — Labor, 
Veterans. 

For  reasons  .stated  in  the  ])reaml)le,  20 
CiFR  (ihajiter  IX  is  amended  as  follows: 

PART  1001— SERVICES  FOR 
VETERANS 

■  1 .  The  authoritv  citation  for|)art  1001 
continues  to  read  as  follows: 

Aiilliorily:  25)  ll..S.{;.  45)k;  IJ-.S-G. 
cliaplors  41  and  42. 

■  2.  Add  suhpart  G,  consisting  of 

1001. 100  through  1001.107,  to  read 
as  follows: 


Subpart  G — Purpose  and  Definitions 

.Sia:. 

1001. 100  Whal  is  the  jiiirposi!  and  .scojx!  ol 
this  part? 

1001 .101  Wliat  definitions  ap])ly  to  tliis 
part? 

1001.  t02  How  does  tin;  Dejiartinent  define 
vetiM'an  for  purposes  of  tliis  snlipart? 
loot. to:)  What  is  tin;  national  entiired 
einployiiKint  rate  (IdiR)  and  what  is  a 
.State's  program  year  for  |)nrposes  ol 
tliis  part? 

1001.104  What  is  tile  uniform  national 
threshold  FFK.  and  how  will  it  he 
calcnlateiT? 

1001.10.5  When  will  the  iinilorm  national 
threshold  FI']R  he  imhlisheiT? 

1001.100  How  will  the  iiniform  national 
threshold  EFR  he  used  to  evaluate 
whether  a  .State  will  he  reipiired  to 
snlmiil  a  Lorrectii'e  Action  Flan  (GAP)'? 
1001.107  In  addition  to  the  jirocediires 
siiecified  in  this  jiart.  will  the 
Department  he  conducting  any  other 
monitoring  of  coni])liance  regarding 
services  to  veterans'? 

Subpart  G — Purpose  and  Definitions 

§  1001.160  Wtiat  is  the  purpose  and  scope 
of  this  part? 

(a)  Tho  ])ur])().s(;  of  thi.s  part  i.s  to  fulfill 
tlu;  roijuiromont  of  38  IJ..S.G. 
41()2A(c)(3)(B)  to  ostahli.sh  it  uniform 
natioiiid  thro.shold  ontorod  i:m])lovmi:nt 
rati;  (DNTl'iFR)  .ic.hiiivod  for  votonm.s 
and  oligihli;  ])i;rson.s  by  tin;  .St.iti; 
omplovmont  .sorvici;  dolivorv  .sv.stom.s. 
Wi;  will  usi;  tin;  lINTFFR  a.s  ])art  of  tin; 
review  jiroce.ss  for  determining  whether 
ii  .State's  jn'ogram  year  FFR  i.s  deficient 
and  a  Gorrective  Action  Flan  (GAF)  is 
required  of  that  .State  employment 
.service  deliverv  svstem. 

(h)  This  part  is  applicable  to  all  .State 
agencies  that  are  reci])ients  of  Wagner- 
Feyser  .State  Giants,  and/or  jobs  for 
Veterans  State  (h-ants. 

§  1001.161  What  definitions  apply  to  this 
part? 

Department  means  the  United  .States 
Department  of  Labor,  including  its 
agencies  and  organizational  units  and 
their  rejnesentatives. 

Eligible  person,  as  defined  at  38 
Ih.S.Ck  4101(5),  means: 

(1)  The  sjiouse  of  any  per.son  who 
died  of  a  service-connected  disahilitv; 

(2)  The  s])ouse  of  any  member  of  the 
Armed  Forces  serving  on  active  dutv 
who,  at  the  time  of  a])])lication  for 
assistance  under  this  chapter,  is  listed, 
]nir.suant  to  37  IL.S.G.  550  and 
regulations  i.ssued  thereunder  hv  the 
.Secretary  concerned,  in  one  or  more  of 
the  following  categories  and  has  been  so 
listed  for  a  total  of  more  than  ninety 
davs: 

(i)  Mi.ssing  in  action, 

(ii)  Gaiitured  in  line  of  duty  by  a 
host  ill;  force,  or 
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(iii)  For(;il)ly  detained  or  interned  in 
line  of  duty  by  a  foreign  government  or 
|)o\v(;r;  or 

(3)  I’lie  .sj)ouse  of  any  ])(!rson  who  has 
a  total  disal)ility  i)ermanent  in  nature 
resulting  from  a  service-connected 
disability  or  the  spouse  of  a  veteran  who 
died  while  a  disability  so  evaluated  was 
in  existence. 

Einj)I()yinant  smicc  (ialivniY  svstHiii, 
as  defined  at  38  ll.S.Ci.  4101(7),  means 
a  .service  delivtu  v  .systcmi  at  which  or 
through  which  labor  exchange  services, 
including  employment,  training,  and 
])lacement  services,  are  offered  in 
accordance  with  the  Wagner-Feyser  Act. 

Jobs  for  Votorans  Act  IjVA}  means 
l^uhlic  haw  107-288.  110  Stat.  2033 
(2002),  codified  at  38  II.S.C.  chapters  41 
and  42. 

Jobs  for  Veterans  State  Grant  IJVS(j) 
means  an  award  of  Federal  financial 
assistance  by  the  De])artment  to  a  State 
for  the  jiurposes  of  the  Disabled 
Vet(jrans'  Outreach  Program  or  tlu:  Local 
Veterans’  Fmjjloyment  Re])resentative 
Program. 

Program  year  is  the  j)eriod  from  julv 
1  of  a  vear  through  June  30  of  the 
following  year  and  is  numhenHl 
according  to  the;  calendar  year  in  which 
it  begins. 

§1001.162  How  does  the  Department 
define  veteran  for  purposes  of  this  subpart? 

The  Department  ap])lie.s  two 
definitions  of  v(!teran  for  the  pur])o.ses 
of  this  suh])art  and  has  estahlished  two 
.stages  for  the  implementation  of  these 
definitions. 

(a)  The  first  stage  of  implementation 
h(!gins  with  a])]dication  of  this  suhpart 
(i  to  the  first  program  year  following 
May  10,  2013.  As  of  that  date,  veteran 
is  defined  as  it  is  in  38  IJ.S.fi.  4211(4), 
as  a  J)(^^son  who: 

(1)  Servetl  on  active  tluty  for  a  period 
of  more  than  180  days  and  was 
discharged  or  released  therefrom  with 
other  than  a  dishonorable  discharge; 

(2)  Was  discharged  or  released  from 
active  duty  because  of  a  service- 
connected  disability: 

(3)  As  a  member  of  a  reserve 
component  und(!r  an  order  to  active 
duty  pursuant  to  10  ll.S.Ci.  12301(a).  (d), 
or  (g),  12302,  or  12304,  served  on  active 
duty  during  a  |)eriod  of  war  or  in  a 
campaign  or  expedition  for  which  a 
campaign  badge  is  authorized  and  was 
disciiarged  or  released  from  such  duty 
with  other  than  a  dishonorable 
discharge;  or 

(4)  Was  di.scharged  or  released  from 
active  duty  by  reason  of  a  .sole 
survivorshij)  discharge  (as  that  term  is 
defined  in  10  lI.S.(hll74(i)). 

(h)  The  .second  stage  of 
imi)lementation  begins  with  the  first 


day  of  the  program  year  that  begins  tu'o 
years  after  the  first  day  of  the  ])rogram 
year  that  State  grantees  h(!gin  collecting 
and  maintaining  data  as  nupured  hv  20 
CFR  1 01 0.330(c).  As  of  that  date;, 
veteran  will  he;  defimul  as  it  is  in  20  (IFK 
1010.110; 

(1)  A  i)er.son  who  served  in  the  active 
military,  naval,  or  air  service,  and  who 
was  dischargiid  or  redeased  there  from 
under  conditions  other  than 
dishonorahh!.  as  specified  in  38  U.S.fi. 
101(2). 

(2)  Active  stMvice  includes  full-time 
F’ederal  service  iu  the  National  (luard  or 
a  Re.serve  component,  other  than  full¬ 
time  duty  for  training  purpo.ses. 

(c)  During  the  second  stage  of 
implementation,  any  veteran  who  meets 
th(!  definition  specified  in  paragraph  (a) 
of  this  section  will  he  considered  to 
meet  the  defiiution  specified  in 
])aragraph  (h)  of  this  section. 

(d)  We  will  notify  State  grantees  when 
thev  are  reejuired  to  begin  implementing 
20  CFR  1010.330(c). 

§  1 001 .1 63  What  is  the  national  entered 
employment  rate  (EER)  and  what  is  a 
State’s  program  year  EER  for  purposes  of 
this  part? 

(a)  For  iJurposes  of  this  part,  we  use 
the  FFK  for  veterans  and  eligible 
persons.  This  is  the  FFK  as  a|)plied  to 
vel(!ran.s  (as  (hdimul  in  4?  1001.182)  and 
(digihle  persons  (as  defimul  in 
§1001.181)  who  ari!  partic:ipant.s  in 
State  employment  service  delivery 
systems. 

(h)  The  FFK  for  veterans  and  eligible 
pensons  measures  the  nund)er  of  the 
partici])aut.s  descrilMul  in  |)aragraph  (a) 
of  this  section  who  are  employed  after 
exiting  an  employment  .service  delivery 
system  com])ared  to  the  total  number  of 
those  participants  who  exited.  We  will 
issue  ])olicy  guidance  to  estahli.sh  the 
method  of  calculating  the  FER. 

(c)  The  national  FER  for  veterans  and 
eligible  persons  is  the  FER  achieved  hy 
the  national  State  employment  .service 
delivery  system  for  those  veterans  and 
eligible  persons  who  are  partieijjants  in 
all  of  the  State  employment  .service 
delivery  systems  for  tlu;  ])rogram  year 
under  review.  The  national  FER 
resulting  from  this  calculation  is 
expressed  as  a  percentage  that  is 
rounded  to  the  neare.st  tenth  of  a 
percent. 

(d)  A  State’s  program  year  FER  is  the 
FER  for  veterans  and  eligible  persons  (as 
calculated  in  paragraph  (h)  of  this 
section)  achieved  by  a  single  .State’s 
em])loyment  service  delivery  system  for 
those  veterans  and  eligible  persons  who 
are  included  in  the  FER  measure  for  that 
.State’s  employment  service  delivery 
.sy.st(;m  for  the  program  year  under 


review,  'fhe  ])rogram  year  FER  resulting 
from  this  calculation  is  expressed  as  a 
percentage  that  is  rounded  to  the  neare.st 
tenth  of  a  percent. 

§  1001 .164  What  is  the  uniform  national 
threshold  EER,  and  how  will  it  be 
calculated? 

(a)  'flu;  uniform  national  threshold 
FER  for  a  program  year  is  (;(|ual  to  tH) 
percent  of  the  national  FER  for  v(;teran.s 
and  (;ligihle  persons  (as  defiiu;d  in 
§  1001. 183(c)). 

(h)  The  uniform  national  threshold 
FER  resulting  from  this  calculation  is 
expre.ss(;d  as  a  ])ercentage  that  is 
rounded  to  the  nearest  tenth  of  a 
percent. 

§1001.165  When  will  the  uniform  national 
threshold  EER  be  published? 

When  jjractic:ahle.  the  Veterans’ 
Fmplovm(;nt  and  Training  .Service 
(VFT.S)  will  |)uhli.sh  the  uniform 
national  threshold  EER  for  a  given 
])rogram  year  by  the  end  of  December  of 
the  calendar  year  in  which  that  program 
year  ends. 

§1001.166  How  will  the  uniform  national 
threshold  EER  be  used  to  evaluate  whether 
a  State  will  be  required  to  submit  a 
Corrective  Action  Plan  (CAP)? 

(a)  (JoiniMirison.  Each  .Stale’s  program 
year  FER  will  he  compared  to  tlu; 
uniform  national  thr(;shold  FER  for  that 
])rogram  year.  .State  agencies  that  do  not 
achieve  a  ])rogram  vear  FER  that  ecpials 
or  (;xc(;(;d.s  the  uniform  national 
threshold  EER  (90  percent  of  the 
national  EER)  for  the  vear  under  review 
will  he  subject  to  a  review  by  VET.S, 
with  input  from  the  Employment  and 
Training  Administration  (ETA),  to 
determine  whether  the  program  year 
EER  is  deficient. 

(h)  Review.  For  each  State  whose 
program  year  EER  is  subject  to  review  to 
determine  deficiency,  the  review  will 
consider  the  degree  of  difference 
h(;tween  the  .Stat(;’s  program  year  EER 
and  the  uniform  national  threshold  EER 
for  that  program  y(;ar.  as  w(;ll  as  the 
annual  unemployment  data  for  the  .State 
as  compiled  hv  tlu;  Bureau  of  Labor 
.Stati.stics. 

(1)  'I'lie  r(;view  also  may  consider 
other  relevant  nu;a,sure.s  of  pn;vailing 
economic  conditions  and  r(;gional 
economic  conditions,  as  well  as  other 
nu;asur(;.s  of  the  performance  of 
workforce  luograms  and/or  anv 
information  tlu;  .State  may  submit. 

(2)  'I’he  review  will  include 
consultation  with  VET.S  and  F/I’A  field 
staff  about  findings  from  their  ou-site 
reviews  and  desk  audits  of  .State  agenev 
implementation  of  policies  and 
procedures  for  .services  to  veterans  and 
akso  may  include  consultation  with  staff 
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ainiiated  with  other  agencies  of  the 
l)(!|)artinent.  as  a})j)r()])riate. 

(c)  li(ujuiwiiiant  of  u  CAP.  AtUu’ 
revi(!W.  a  .State  whose  program  year  EFR 
is  (letermiiKul  not  to  Ik;  deficient  will  l)e 
notified  that  a  (lAE  will  not  h(i  recpiired: 
a  State;  whose  program  year  EER  is 
(Uitermined  to  he  deficient  will  he 
nupureil  to  suhmit  a  (lAE  to  improve  the 
.State’s  performance  in  assisting  veterans 
to  meet  their  em])lovm(!nt  muuls  as  a 
condition  of  receiving  its  next-dne 
IV.SC. 

(1)  Any  .State  whose  program  year 
liER  has  l)een  determined  to  he  deficient 
will  he  notified  hv  March  81  of  the  year 
following  the  calendar  year  in  which  the 
program  year  undiir  review  ended. 

(2)  For  any  .State  that  is  nKjuircul  to 
suljinit  a  CAR.  VET.S  will  provide 
technical  assistance  (TA).  with  input 
from  ETA.  on  tin;  development  of  the 
CAR.  The  CAR  mu.st  he  suhmitted  to  the 
Crant  Officer's  Technical  Repr(;sentative 
hv  lime  80  of  the  year  following  the 
calendar  year  in  which  the  program  year 
under  review  ended. 

(8)  We  will  review  the  CAR  snhmitted 
hv  the  .State  and  determine,  with  input 
from  ETA.  whethiir  to  apjirove  it  or  to 
provide  additional  TA  to  the  .Stati;. 

(i)  If  we  approve  the  CAR.  the  .State 
must  expeditionslv  implement  it. 

(ii)  If  we  do  not  approve  the  CAR.  we 
will  take  such  steps  as  are  necessary  to 
imphammt  corrijctivi!  actions  to  improve 
the  .State's  El-IR  for  viUerans  and  idigihle 
pm-.sons. 

(4)  If  a  .State  fails  to  take  tin;  actions 
we  impose  under  paragraph  (c)(8)(ii)  of 
this  section,  the  Assistant  .Secretarv  for 
Veterans’  Employment  and  Training 
may  take  any  actions  available  to 
rmnedy  non-com])liance  under  21)  CER 
1001.1 8()(a)  (referring  to  thi;  coinjiliance 
mijasures  discmssiul  in  20  CFR  part  O.'iH. 
suhpart  11). 

§1001.167  In  addition  to  the  procedures 
specified  in  this  part,  will  the  Department  be 
conducting  any  other  monitoring  of 
compliance  regarding  services  to  veterans? 

Y(!s.  We  will  continue  to  monitor 
compliance  with  the  regulations  on 
veterans'  ])riority  of  sin  vice  at  20  CFR 
1010.240(h)  jointlv  with  the  ETA.  if  a 
.State's  |)rogram  year  EER  is  detminined 
to  he  dellcient  for  a  given  program  V(!ar. 
that  deficiency  would  constitute 
information  to  he  consideriid  in 
monitoring  priority  of  service,  sinci; 
failure  to  fnlly  implement  prioritv  of 
.service  could  he  one  of  the  contrihntors 
to  a  deficient  program  year  EER. 

Keilh  Kelly. 

Assishinl  Sacrutdiy.  X  rlarans  '  lutiploynudil 
nnd  Tniiniii}’. 

U  K  Doc.  2(na-l).'j:i4."i  I'itcd  ti;4r>  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-2013-0120] 

Drawbridge  Operation  Regulations; 
Upper  Mississippi  River,  Rock 
Island,  IL 

agency;  Coast  Cnard,  DUS. 

ACTION;  Notice  of  deviation  from 
regulation. 

SUMMARY;  The  Coast  (niard  has  issued  a 
tem]Jorary  deviation  from  the  operating 
schedule  that  governs  the  Rock  Island 
Railroad  and  Highway  Drawbridge, 
across  the  IJjiper  Mississipiii  River,  mile 
482.9.  at  Rock  Island,  Illinois.  The 
deviation  is  necessary  to  allow  the  River 
Bandits  5K  Rim/Walk  to  cro.ss  the 
bridge.  This  diiviation  allows  the  bridge 
to  he  maintained  in  tin;  closed-to- 
navigation  position. 

DATES;  This  deviation  is  effective  on 
A])ril  8,  2018,  from  8  a.m.  until  ‘):8() 
a.m. 

ADDRESSES;  The  docket  for  this 
deviation,  1 1  ).SCC-2U1 8-01 2()|  is 
available  at  hit i)://\v\v\\’.i'<!t>ul(it ions. <^()v. 
Tvpi!  the  docket  nninher  in  the 
".SEARCH”  box  and  click  ".SEARCH.” 
Click  on  Ojien  Docket  luilder  on  thi;  lim; 
associated  with  this  deviation.  You  may 
also  visit  the  Docket  Management 
Facility  in  Room  Wl 2-140  on  the 
ground  floor  of  the  Department  of 
Transportation  We.st  Building.  1200 
New  Jersey  Avenue  .Slv,  Washington. 

13C  20.')00.  between  0  a.m.  and  .1  p.m.. 
Monday  through  Friday,  excejit  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT;  If 
you  have  (juestions  on  this  temporary 
deviation,  call  or  email  Eric  A. 
Washburn.  Bridge  Admini.strator. 
Western  Rivers,  Coa.st  Cnard;  telephone 
(814)  209-2878.  email 
Hri(:.\Vashl)nrn@u.sc<.>.niil.  If  yon  have 
iiuestions  on  viewing  the  docket,  call 
Barbara  Hairston,  I’rogram  Managiir. 
Docket  Operations,  tidijjihone  (202) 
800-9820. 

SUPPLEMENTARY  INFORMATION;  The  ll.S. 
Army  Rock  Island  Arsenal  reipiestiul  a 
tem|)orary  deviation  for  the  Rock  Island 
Railroad  and  Highway  Drawbridge, 
across  the  Uppiir  Mississippi  River,  mile 
482.9.  at  Rock  Island,  Illinois  to  remain 
in  the  closed-to-navigation  position  for 
a  one  and  a  half  hour  ])eriod  from  8  a.m. 
to  ‘):80  a.m.,  A|)ril  0.  2018,  while  a  run/ 
walk  is  hidd  between  the  cities  of 
Davenport.  lA  and  Rock  Island,  IE.  The 
Rock  Island  Railroad  and  Highway 


Drawbridge  currently  operates  in 
accordance  with  88  CFR  117..'!,  whii;h 
states  the  general  reiiuiremimt  that 
drawbridges  shall  open  proinjitly  and 
hilly  for  till!  jiassage  of  viissels  when  a 
riupiest  to  oiien  isgivi'ii  in  accordance 
with  the  suhjiart. 

There  are  no  altiirnati!  routes  for 
vessiils  transiting  this  siiction  of  the 
l)])])(!r  Mississip])i  River. 

'I'he  Rock  Island  Railroad  and 
Highwav  Drawbridge,  in  the  closed-to- 
navigation  position,  provides  a  vertical 
clearance  of  28.8  fei!t  above  normal 
1)01)1.  Navigation  on  the  waterway 
consists  in  imarily  of  commercial  tows 
and  recreational  watercraft.  This 
tem])orary  deviation  has  been 
coordinated  with  waterway  users.  No 
objections  were  received. 

In  accordance  with  88  (]FR  117.8.')(e). 
the  drawbridge  must  return  to  its  regular 
operating  schedule  immediately  at  the 
end  of  the  effective  period  of  this 
deviation.  This  deviation  from  the 
operating  regulations  is  authorized 
under  88  CFR  117.8.'l. 

llat(!(l:  l-'iibruarv  20.  2013. 

Erie:  A.  Waslibiirii, 

Rr/V/gi-  Adniinislrdlor.  Wcslam  divars. 

H'K  Doc.  2(n;!-()."ir)47  Filed  a-K-Fi:  HM.'l  am| 

BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-201 3-0053] 

Drawbridge  Operation  Regulations; 
West  Bay,  Osterville,  MA 

AGENCY;  Coast  Cnard,  DHS. 

ACTION;  Notice  of  temporary  deviation 
from  regulation. 

SUMMARY;  The  (]oast  Cnard  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  o])eration  of  the  \Yest  Bay 
Bridge  across  West  Bay.  mile  1.2, 
O.sterville,  Massachu.siitts.  Dnder  this 
temporary  deviation,  the  bridge  may 
remain  in  the  clo.siid  |)osition  threi; 
months  to  facilitate  scheduled  bridge 
rejiairs. 

DATES;  This  deviation  is  effective  from 
March  11,  2018,  through  A])ril  80.  2018. 
This  deviation  has  been  enforced  with 
actual  notice  since  Fehrnary  20,  2018. 
ADDRESSES;  The  docket  for  this 
deviation.  llISCC-201 8-00.')8l  is 
available  at  lit1j)://\\’\v\\’.rof’iila1  ions. gov. 
Tvpe  the  docket  nninher  in  the 
".SEARCH”  box  and  click  “SEARCH.” 
Click  on  Open  Docket  Folder  on  the  line 
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associated  with  this  deviation.  You  may 
also  visit  the  Docket  Managiunent 
Facility  in  Room  \V12-14(),  on  the 
ground  floor  of  the  Dej)artment  of 
'l'i'ans])ortation  West  Building.  1200 
N(!w  Jer.sey  Avenue  Sl'k.  Washington, 

DC  20.'j‘)0,  Between  0  a.m.  and  ."i  ]).m.. 
Monday  through  Friday,  except  luHleral 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  (piestions  on  this  temj)orary 
deviation,  call  or  (iinail  Mr.  lohn 
McDonald.  Project  Officer,  Inrst  Cloast 
Cnard  District, 

j()hn.\\’.nn:(lon(il(i@iis(:‘’.iiiil,  or  (017) 
223-8304.  If  yon  have  (inestions  on 
viewing  the  docket,  call  Barbara 
Hairston,  Program  Manager.  Docket 
0])eration.s.  telej)hone  202-300-0820. 
SUPPLEMENTARY  INFORMATION:  fhe  West 
Bay  Bridge  has  a  vertical  clearance  of  l.'j 
feet  at  mean  high  wat(!r.  and  1 7  feed  at 
mean  low  water  in  the  clo.sed  ])osition. 
The  existing  drawl)ridg(;  oj)erating 
regulations  are  found  at  33  (^FR  117.022. 

The  bridge  owner,  the  Town  of 
Barn.stahle,  recpiested  a  bridge  closure  to 
facilitate  bridge  rcihahilitation  n;pairs. 

tinder  this  tem])orarv  deniation,  the 
West  Bay  Bridge  may  remain  in  the 
clo.scnl  position  from  Fcjhrnary  22,  2013 
through  April  30,  2013. 

'flu!  Wcist  Bay  Bridge  is  transited 
])redominantlv  by  recreational  ves.sels. 
The  bridge  rarely  ojeens  in  the  winter 
months  when  this  temporary  deviation 
will  he  in  effcict;  however,  there;  is  an 
alternate  route  around  Crand  Isle  for 
marine  traffic:. 

In  acc:c)rdanc;e  with  33  CFR  117.33(e], 
the  bridge  must  rc;tnrn  to  its  rc;gnlar 
c)pc;rating  sc:hc;clnlc;  innnc;cliatelv  at  the 
end  of  the  designated  re]jair  ])erioci. 

'Phis  clc;viatic)n  from  the  operating 
rc;gnlations  is  anthorizc;cl  under  33  CFR 
117.3.'i. 

Dated:  F(;l)riiary  20.  2013. 

(larv  Kassof, 

liridga  Pro<>r(iin  M<in(i<>(!r.  First  (axisI  Guard 
District. 

II'K  Doe.  2()i:{-()rir>48  Filed  3-8- Kl;  8:4.")  mn| 
BILLING  CODE  9110-04-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-2013-0122] 

Drawbridge  Operation  Regulations; 
Columbia  River,  Vancouver,  WA 

agency:  Coast  Cnard.  DlhS. 

ACTION:  Notic:e  of  dewiation  from 
drawbridge;  rc;gnlation. 


SUMMARY:  The  Coast  Guard  has  issued  a 
temjiorarv  deviation  from  the  operating 
schednle  that  gc)vc;rns  the  Burlington 
Northern  Santa  Fc;  (BNSF)  Railway 
Bridge  ac:ro.ss  the  Cohnnhia  River,  mile 
1  (),'). ().  at  Vancouver.  WA.  fins  dc;viatic)n 
is  nc;cc;.ssarv  to  ac:c:ommoclatc; 
maintenanc:c;  to  rc;|)lac:e  movable  hriclge 
joints.  This  clc;viatic)n  allows  the  bridge: 
to  remain  in  the;  e;lo.sed  ])osition  during 
maintenane:e;  activities. 

DATES:  This  ele;viatie)n  is  e;ffe;e:tive;  from 
8  a.m.  on  March  13,  2013,  until  0  p.m. 
on  Mare:h  14,  2013. 

ADDRESSES:  The  de)e:ket  for  this 
deviation,  IU.SCC-201 3-0122|  is 
available  at  hitp://n’\v\v.ragiiI(i1ions.gov. 
Type  the  eloe:ke:t  lunnher  in  the 
“SEARCH”  box  and  clie;k  "SEARCH.” 
Clie:k  on  Open  Docket  Folder  on  the  line 
asse)e:iateel  with  this  deviation.  Yon  may 
also  visit  the  Doe;ke;t  Management 
Fae;ility  in  Room  W12-140  on  the 
ground  floor  of  the  De;partment  of 
Transportation  We;.st  Binlding,  1200 
New  jersey  Avenue  SE..  Washington. 

DC  20.')00,  l)e;twe;en  9  a.m.  and  .5  j).m.. 
Monday  through  Friday,  exe:e|)t  f  ederal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have;  einestions  on  this  temjiorarv 
deviation.  e::ill  or  e;mail  Randall 
Overton,  Bridge  Administrator,  Coast 
Cnard  Thirte;enth  Di.strie:t;  tele;])he)ne 
200-220-7282,  e;mail 
n(in(i(ill.D.()vai1on@its(:^.niil.  If  von 
have  ejne;stions  on  viewing  the  ele)e;ke;t. 
e:all  Barbara  Hairston.  Program  Manager. 
Doe:ke;t  ()])e;ratie)ns.  tele])he)ne  202-300- 
9820. 

SUPPLEMENTARY  INFORMATION:  BNSF  has 
re;eine;steel  that  the  BNSF  Swing  Bridge 
ae:re)ss  the  Cohnnhia  River,  mile  lO.I.O, 
re;main  c.loseel  to  vessel  traffic  te) 
facilitate  replae:eme;nt  of  movable  hrielge 
je)ints.  During  these  maintenane:e 
])erioels  the  .swing  s])an  eif  the  BN.SF 
Railway  Brielge  across  the  Ceelumhia 
River  at  Vanconve;r.  WA  will  he 
elisahleel  anel  the  hrielge  will  ne)t  he  able 
te)  he;  openeel.  The;  BNSF  Brielge  e:re).sse;.s 
the  Ce)lnmhia  Rive;r,  mile;  lO.'i.O,  anel  in 
ae:e:e)relane:e  to  NOAA  Chart  18.')20 
])re)viele;.s  3t)  fe;e;t  e)f  ve;rtie:al  e;le;arane:e; 
aheive  Cohnnhia  River  Datum  0.0  while; 
in  the;  e;le).se;el  |)e)sitie)n.  Ve.ssels  whie:h  eh) 
ne)t  re;e|nire;  a  hrielge  e)])e;ning  nuiv 
e;e)ntinne;  te)  transit  beneath  the  hrielge; 
einring  this  e:h).snre  pe;rie)el.  Uneler 
ne)rmal  eeperatieen  the;  hrielge;  e)pen.s  e)n 
signal  as  reepiireel  by  33  CFR  117.5.  This 
ele;viatie)n  alleews  the  swing  span  e)f  the 
BNSF  Railwciy  Brielge;  ae:re)ss  the 
Ce)lnml)ia  River,  mile  105.0.  to  remain 
in  the  e;le)seel  pe).sitie)n  anel  ne)t  eepen  for 
maritime  traffie:  from  8  a.m.  until  0  ]).m. 
e)n  Mare:h  13,  2013,  anel  8  a.m.  until  0 
p.m.  on  Mare;h  14,  2013.  The  hrielge 


shall  operate  in  ae:e:e)relane:e  to  33  CFR 
117.5  at  all  eether  time;s.  Waterway  usage 
e)n  this  strete:!)  of  the;  Ce)lnmhia  River 
ine:lnele;.s  ve;s.se;ls  ranging  fre)m 
e:e)nnnere:ial  tug  anel  te)w  ve.ssels  te) 
ree;reatie)nal  ple;asnre  e:raft  ine:lneling 
e;al)in  e:rni.sers  anel  sailing  ve;.ssel.s. 
Marine;rs  will  he  ne)tifieel  anel  kept 
infe)rmeel  e)f  the  hrielge's  e)])eratie)nal 
.status  via  the  Ce)a.st  (iiiarel  Ne)tie:e;  te) 
Mariue;r.s  ])ul)lie;atie)n  anel  Bre)aele;a.st 
Ne)tie:e  te)  Mariners  as  ai)pre)priate. 

In  ae:e:e)relane;e;  with  33  CFR  117.35(e), 
the  elrawhrielge  must  return  te)  its  regidar 
e)])e;rating  .se:heelule  immeeliately  at  the 
eaiel  e)f  the  effe;e;tive;  |)erie)el  e)f  this 
temporary  eleviation.  This  ele;viatie)n 
fre)m  the  operating  regulations  is 
authe)rizeel  uneler  33  CFR  117.35. 

Dateei:  F(;l)riiar\’  27.  2013. 

Randall  U.  Ove;rte)n. 

Bridge  Adiuinistirdor. 

|FR  Doc.  3()i:e-0.").S4.5  Filod  ;t-8-i:{:  8:4.S  iun| 

BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[Docket  No.  USCG-2013-0116] 

RIN  1625-AAOO 

Safety  Zone;  St.  Patrick’s  Day 
Fireworks;  Manitowoc  River, 
Manitowoc,  Wl 

AGENCY:  Ceiast  Cuarel.  DHS. 

ACTION:  Temjiorary  final  rede. 

SUMMARY:  The  Coast  Cuarel  is 
establishing  a  tempenary  safety  zeme  em 
the  Maniteiwoe:  River  in  Maniteiweie:. 
Wi.se:e)n.sin.  This  .safedy  zone  is  inteneleel 
to  re)strie:t  ves.sels  frenn  a  peirtion  of  the 
Maniteiweie:  River  elue  te)  a  fireweirks 
elis])lay.  This  tempeirarv  safeity  zone  is 
nee:es.sarv  te)  pre)te;e:t  the  surrenmeling 
indilie:  anel  ves.sels  from  the  hazarels 
a.s.se)e:iateel  with  the  fireweirks  elisplav. 
DATES:  This  rule  is  e;ffe;e:tive  on  Mare:h 
15,  2013,  frenn  5:30  p.m.  until  7:00  ji.m. 
ADDRESSES:  De)e:uments  inelie:ate;el  in  this 
])reaml)le  as  hehng  av'ailahle  in  the 
ele)e:ket  are  part  eif  ele)e:ke;t  lISCC-2013- 
0110  anel  are  available  emline  by  geiing 
te)  www’.ivgiildtions.gov,  in.se;rting 
l).SCC-2013-0110  in  the  “Keyweirel” 
heix,  anel  then  e:lie:king  "se;are:h.”  They 
are  alsei  available  feir  in.sj)e;e:tie)n  eir 
e:e)])ving  at  the  De)e:ke;t  Management 
Fae:ilitv  (M-30),  II.S.  De])artme;nt  eif 
Transjien  tatiem.  We;.st  Buileling  Crenmel 
fleieir,  Reienn  W12-140.  1200  Ne;w  |e!r,se;y 
Avenue  SE..  Washingteni  D(]  20590, 
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iMitween  tt  a.in.  and  5  i).ni..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
yon  have  (jnestions  on  this  teniporarv 
rule.  (:ontac:t  or  email  M.S'l’l  |oseph 
McC^olhnn.  l).S.  {^oast  (hiard  Sector 
Ixike  Michigan,  at  414-747-7148  or 
l()S(‘i)h.P.M(:(A)lliini@iiS(:g.niil.  If  you 
have  (|uestions  on  viewing  the  docket, 
call  Barbara  Hairston.  Program  Manager. 
Docket  Operations,  telephom;  2()2-8()(>- 
‘1820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

1)1  l.S  Di'piirtinenl  of  I  loiiK^land  .Seciirilv 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Ruhiiiiaking 

A.  Regulatory  History  and  Information 

fhe  Coa.st  Ouard  is  issuing  this 
temporary  tinal  rule  without  prior 
notice  ;md  o|)portnnity  to  i:omment 
pursuant  to  anthoritv  under  section  4(a) 
of  the  Administrative;  Procednn;  Act 
(APA)  (.')  U.S.f',.  .'>.'18(1))).  This  provision 
authorizes  an  agency  to  issue  <i  rule 
without  prior  m)tice  and  oppt)rtnnity  to 
comment  when  the  agenev  for  good 
cause  finds  thiit  those  jtrocednres  are 
“impracticable,  imnecessarv.  or  contrarv 
to  the  ])nhlic  inter(;.st."  Under  .I  ll.S.fi. 
.').')8(h)(B).  thef^oasl  tlnard  finds  that 
gtK)d  cause  exists  for  not  publishing  a 
notice  of  jtroptt.sed  rulemaking  (NPRM) 
with  respect  to  this  rule  hi;c;in.se  doing 
so  wonhl  he  imitracficahle.  The  final 
details  for  this  evttnt  were  not  known  to 
the  (ioasl  (Inard  until  there  was 
insufficient  time  remaining  lK;fore  the 
event  to  publish  an  NPRM.  Thus, 
delaying  the  effective  date  of  this  rule  to 
wait  for  a  comment  period  to  nm  would 
!«;  impracticable  because  it  would 
inhibit  the  t^oast  Uuard’s  ahilitv  to 
protect  vessels  from  the  hazards 
associatetl  with  a  fireworks  displav  that 
are  di.scussed  further  below. 

Under  5  U.S.Ck  5.'>8(d)(8).  the  Cioast 
Uuard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  less  than  80 
days  after  publication  in  the  Federal 
Rjtgisler.  I’or  the  same  nt.isons 
discussed  in  the  preceding  piiragraph. 
waiting  for  a  80  dav  notice  period  to  run 
would  be  impracticable  and  contrarv  to 
the  ])ut)lic  inlere.st. 

B.  Basis  and  Purpose 

The  legal  basis  for  the  rule  is  the 
(ioast  Uuartl’s  authority  to  estahli.sh 
r(;gulated  navigation  areas  and  limited 
acce.ss  areas:  88  U.S.C.  1220.  1281;  40 
U.S.C.  Chapter  701. 8800.  8708:  .'50 
U.S.C.  101. 105;  88  CFR  1 .0.5-1 . 0.04-1 . 
0.04-0.  100.5:  Public  Law  107-205.  110 
Stat.  2004;  Department  of  Homeland 
.Security  Delegation  No.  0170.1. 


On  March  15.  2018.  the  (aty  of 
Manitowoc  will  hold  its  annual  .St. 
Patrick's  Day  fireworks  displav.  This 
fir(;works  display  will  he  launch(;d  from 
the  shore  of  the  Manitowoc  River.  This 
event  is  currently  listed  within  88  CFR 
105.02‘)(1)  as  taking  |)lace  on  tin;  third 
.Saturday  of  March.  However,  due  to  a 
schedule  conllict  the  event  organizers 
have  informed  the  Coast  Cnard  that  this 
year’s  event  will  take  ])lac(;  on  Friday. 
March  15.  The  Captain  of  the  Port. 

.Sector  Lake  Michigan,  has  determined 
that  this  fir(;works  display  will  pose  a 
significant  risk  to  public  salelv  and 
property.  .Such  hazards  include  falling 
debris  and  c:ollisions  among  s])ectator 
vessels. 

C.  Disf:ussion  of  Rule 

With  the  aforementioned  hazards  in 
mind,  the  (Captain  of  the  Port.  .Sector 
Lake  Michigan,  has  determined  that  this 
temporary  safety  zone  is  necessary  to 
ensure  the  safety  of  persons  and  ves.sels 
during  the  fireworks  display  on  the 
shore  of  the  Manitowoc  River.  This  zone 
is  effective  from  5:80  p.m.  until  7:00 
p.m.  on  March  15.  2018.  This  zone  will 
l)e  (;nforced  from  5:80  p.m.  until  7:00 
p.m.  on  March  15.  2018. 

The  safetv  zone  will  encompass  all 
waters  of  tlu;  Manitowoc  River  within  a 
800  fool  radius  of  an  approximate 
launch  position  at  44''’5'2{).0"  N  and 
87'’80'28.0"  W  (NAD  88). 

Entrv  into,  transiting,  or  anchoring 
within  the  safety  zone  is  prohibited 
unless  authorized  by  the  Ca])tain  of  tlu; 
Port.  Sector  Lake  Michigan,  or  his 
d(;.signated  on-scene  repr(;.sentative.  The 
(;a])tain  of  the  Port  or  his  designat(;d  on- 
.scene  re])re.sentative  may  hi;  contacted 
via  YHF  Channel  10. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  niun(;rou.s  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  onr  analyses 
ha.sed  on  these  statutes  or  executive 
ord(;r.s. 

1.  Ih^giihitory  Planning  and  l{avia\\' 

This  rule  is  not  a  significant 
regulatory  action  under  section  8(f)  of 
Fxecutivi;  Order  12800.  Regulatory 
Planning  and  Review,  as  .suppl(;ment(;d 
by  Fx(;culive  Order  18508.  hn])roving 
Regulation  and  Regulatory  Review,  and 
do(;.s  not  reipiin;  an  asse.ssment  of 
l)otential  costs  and  iMaiefits  nnd(;r 
.section  0(a)(8)  of  Executive  Order  12800 
or  under  section  1  of  Executive;  Order 
18508.  Tlu;  Office  of  Manag(;nu;nt  and 
Budget  has  not  reviewed  it  undertho.se 
Orders.  It  is  not  “significant”  under  the 
regulatory  ])olicie.s  and  procedures  of 
the  Department  of  flomeland  .Securitv 


(DIES).  We  conclude  that  this  rule  is  not 
a  significant  regnlatorv  action  t)(;cans(; 
wc;  anticipate;  that  it  will  hiive;  minimal 
imi)ae:t  on  the;  e;e:e)ne)my.  will  ne)t 
interfere;  with  e)the;r  age;ne;ie;s.  will  ne)t 
;ielve;r.se;ly  <ilfe;r  the;  huelge;t  e)f  iiny  grant 
e)r  bean  re;e;ipie;nt.s.  iinel  will  ne)t  niise;  emy 
ne)ve;l  le;gal  e)r  peelicy  issne;.s.  The;  saie;ty 
zeene;  e:re;ate;el  by  this  rule;  will  he; 
ge;e)gr€iphie:ally  small  <uul  e;nfe)re:e;el  fe)r 
eenlv  fe)r  sheert  time;  perieeel.  Unele;r 
e.ertain  e:e)nelitie)ns.  me)re;e)ve;r.  ve;.sse;l.s 
lUiiy  still  Ininsil  threeugh  the;  safe;ty  zeene; 
when  ))e;rmitle;el  by  the;  Captain  e)f  the; 
Peert. 

2.  Impact  on  Small  HniHics 

The;  Re;gulate)rv  Flexibility  Ae:t  e)f  1080 
(RFA).  5  U..S.C.  001-012.  as  ameneleel. 
reejuire;.s  feeleral  eigencies  te)  e;e)nsieler  the 
pe)te;ntial  imi)ae:t  e)f  re;gnlation.s  on  small 
e;ntitie;.s  elnring  ridemaking.  The  C.eia.st 
Cnarel  e.ertifie;.s  uneler  5  U.S.(k  ()05(1)) 
that  this  rule  will  ne)t  luive;  a  signifie;an1 
e;e;one)mie:  im])ae:t  ein  a  substantial 
numl)e;r  eif  .small  entities. 

This  ride;  will  afie;e:t  the  following 
e;ntitie;.s.  seune  eif  whie;h  might  he;  small 
e;ntitie;s:  the  eiwners  eir  e)i)e;rcite)rs  e)f 
ve;.ssel.s  inteneling  te)  transit  e)r  ane:he)r  in 
cl  })e)rtie)n  e)f  the  Maniteiweie;  Rive;r  em 
Mare-.h  i5.  2018. 

This  safe;ty  ze)ne  will  not  have;  ii 
.signifie:ant  e;e;e)nomie;  im])iie:t  em  ii 
substantial  number  e)f  small  e;ntitie;s  fe)r 
the;  following  re;ase)ns:  This  .safe;tv  zeme; 
we)idel  he;  effe;e;tive;  anel  thus  suhjee:!  te) 
e;nfe)re;e;nu;nt  feir  emly  e)ne;  elay.  Triiffie; 
nuiy  he;  alleeweel  to  j)ass  threeugh  the 
ze)ne;  with  the  pi;rmis.sie)n  of  the  C.aptain 
e)f  the;  Pen  t.  The  C,a])lain  e)f  the;  Peert  e;an 
he;  reacheel  via  YHF  e:hanne;l  10.  Before; 
the  ae:tivation  e)f  the;  zone,  we;  will  i.ssue; 
le)e:al  Broaelca.st  Notie:e  to  Mariners. 

3.  Assistance  for  Small  Entities 

Uneler  section  218(a)  of  the  Small 
Business  Re;giilate)ry  Enfe)rce;ment 
Fairne;s.s  Ai:t  e)f  1000  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the;  rule 
woulel  affee:t  ye)ur  small  business, 
eirganization.  or  governmental 
juri.selie:lie)n  anel  ye)u  have  (puestieens 
e:e)ne;e;rning  its  provisiems  e)r  eiptions  for 
e:e)m])iiani:e;.  ple;ase  e;e)ntae:t  the;  person 
li.sle;el  in  the;  FOR  FURTHER  INFORMATION 
CONTACT  see:tion  al)e)ve;. 

Small  l)u.sine;.s.se;s  may  .se;nel  e:omnu;nt.s 
e)n  the  ae:tions  e)f  Feeleral  em])love;e;.s 
whe)  enibreie.  e)r  eitherwise;  ele;te;rmine; 
ce)m])liane:e;  with.  Feeleral  re;gnl<itie)n.s  te) 
the  .Small  Bnsine.ss  anel  Agrie:nlture; 
Re;gulate)ry  linfeirceanent  Omhnelsman 
anel  the  Re;gie)nal  .Small  Bnsine;.ss 
Re;gnlatory  Fairiu;.ss  Boarels.  The; 
Omhiulsmiin  e;valuate;.s  the;se;  ae:tie)ns 
annually  anel  rates  eae:h  age;ncy’.s 
re.s])on.sive:ne.s.s  te)  .small  business.  If  yon 
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wish  to  comnunit  on  actions  l)y 
ein])lovees  oi  the  (ioa.st  (inard,  call  1- 
«88-K‘E(:-I' AIR  (1-888-734-3247).  The 
(least  (Iiiard  will  not  retaliate  against 
small  (intities  that  (iiiestion  or  complain 
about  this  rule  or  any  |)olicy  or  action 
of  tlu!  (least  (Inard. 

4.  (Jollcclion  of  Infonudlion 

This  rule  will  not  call  lor  a  new 
colhiction  ol  inlbrmation  under  the 
Pai)erwork  R(Khiction  Act  ol  Ittt).')  (44 
ll.S.d.  3.')()l-3.^)2{)). 

5.  Fcdai'dlisin 

A  ride  has  implications  Idr  lederalism 
muler  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
])ower  and  resjionsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
im])lications  for  federalism. 

6.  Protest  /\ctiviti(;s 

The  (least  Onard  resjiects  the  First 
Amendment  rights  of  protesters.  In 
])reparing  this  temiiorarv  ride,  the  (least 
(liiard  carefnllv  considered  the  rights  of 
lawful  ])rote.stors.  The  .safety  zones 
created  by  this  ride  do  not  prohibit 
members  of  the  public  from  as.sembling 
on  shore  or  expressing  their  ])oints  of 
view  from  locations  on  shore.  In 
addition.  theClaptain  of  the  Fort  has 
identified  waters  in  the  vicinity  of  these 
.safety  zones  where  those  desiring  to  do 
so  can  a.ssemble  and  express  their  views 
without  com])romising  navigational 
.safety.  Frote.sters  are  asked  to  contact 
the  person  li.sted  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  .section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  .security  of 
people,  ])laces  or  vessels. 

7.  Unfunded  Mandates  Uefonn  Act 

'I’he  Unfunded  Mandates  Reform  Act 
of  199,'!  (2  U.S.C.  1. '531-1.^38)  reipiires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regnlatorv  acitions.  In 
jiarticnlar,  the  Act  addre.s.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  hv  the  jirivate  .sector  of 
.$1  ()().(){)(),()()()  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  ride 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
])rivate  projierty  or  otherwise  have 
taking  implications  under  Executive 


Order  12(i3(),  Governmental  Actions  and 
Interference  with  (lonstitutionally 
Protected  Property  Rights. 

.9.  C'.ivil  Justice  Hefonn 

This  rule  meets  applicable  standards 
in  .sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  (avil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguitv,  and  reduce  burden. 

10.  Protection  of  (Children 

We  have  analyzed  this  rule  under 
Executive  Order  1304.'),  Protection  of 
Ghildren  from  Environmental  Health 
Risks  and  .Safety  Risks.  3’hi.s  rule  is  not 
an  economicallv  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  .safety  that  may 
dispro])ortionately  affect  children. 

11.  Indian  Trilxd  (ioverninents 

This  rule  does  not  have  tribal 
im])lications  under  Executive  Order 
1317.'),  Gonsultation  and  (Coordination 
with  Indian  Tribal  Governments, 
becau.se  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshij)  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  di.stribution  of  jiower  and 
responsibilities  between  the  h^ederal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  ai;tion  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211.  Actions  (Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Di.stribution,  or  U.se. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  liave  analyzed  this  rule  under 
Department  of  Homeland  .Securitv 
Management  Directive  023-01  and 
(Commandant  Instruction  M1047.‘5.1D, 
which  guide  the  Goa.st  Guard  in 
complying  with  the  National 
Environmental  Poliev  Act  of  1909 
(NEPA)  (42  U.S.CC.  4321-43701),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  safety  zone  and. 
therefore  it  is  categorically  excluded 
from  further  review  under  jiaragraph 
34(g)  of  Figure  2-1  of  the  (Commandant 
Instruction.  An  environmental  analysis 
checklist  .su])])orting  this  determination 
and  a  (Categorical  Exclusion 
Determination  are  available  in  the 


docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  (CFR  Part  Iti.'j 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkee])ing 
re(]uirements.  Security  measures. 
Waterways. 

For  the  reasons  di.scus.sed  in  the 
preamble,  the  (Coast  Guard  amends  33 
(CFR  part  18.')  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  33  ll..S.(;.  1231:  48  IJ..S.(C. 
(Chaiilors  701.  3308.  3703;  .50  II..S.(:.  191.  193; 
33  CFR  1.03-1 . 8.04-1. 8.04-8.  and  180.3; 

Pul).  I..  107-293.  118  .Slat.  2084;  Departinent 
of  lloiiKdand  .Security  Delegation  No.  0170.1. 

■  2.  Add  §  l(55.TO‘)-()l  18  to  read  as 
follows: 

§165.T09-0116  Safety  Zone;  St.  Patrick’s 
Day  Fireworks;  Manitowoc  River, 

Manitowoc,  Wisconsin. 

(a)  Location.  The  safety  zone  will 
encompass  all  waters  of  the  Manitowoc 
River  within  a  300  foot  radius  of  an 
approximate  launch  ])osition  at  44°  5' 
29.8"  N  and  87°  39'  23.0"  W  (NAD  83). 

(b)  Effective  and  enforcement  period. 
This  rule  is  effective  from  5:30  |).m. 
until  7:00  p.ni.  on  March  15.  2013.  This 
rule  will  be  enforced  from  5:30  p.m. 
until  7:00  p.m.  on  March  15.  2013. 

(c)  Regidations. 

(1)  In  accordance  with  the  general 
regulations  in  §185.23  of  this  part,  entry 
into,  transiting,  or  anchoring  within  this 
.safety  zone  is  prohibited  unless 
authorized  by  the  (Captain  of  the  Port. 
Sector  Lake  Michigan  or  his  designated 
on-scene  repre.sentati\'e. 

(2)  This  safety  zone  is  closed  to  all 
I'essel  traffic,  except  as  may  be 
permitted  by  the  Captain  of  the  Port, 
Sector  Lake  Michigan  or  his  designated 
on-scene  representative. 

(3)  The  “on-scene  repre.sentative"  of 
the  Ga|)tain  of  the  Port,  .Sector  Lake 
Michigan  is  any  (Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  bv  the  (Captain 
of  the  Port.  .Sei’.tor  Lake  Michigan  to  act 
on  his  behalf. 

(4)  Ves.sel  operators  desiring  to  enter 
or  operate  within  the  .safety  zone  shall 
contact  the  (Ca])tain  of  the  Port.  .Sector 
Lake  Michigan  or  his  on-scene 
representative  to  obtain  permission  to 
do  .so.  The  (Ca])tain  of  the  Port,  .Sector 
Lake  Michigan  or  his  on-scene 
representative  may  be  contacted  via 
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VHF  Channel  10.  Vessel  operators  given 
pernii.ssion  to  enter  or  operate  in  the 
.safety  zone  must  comply  with  all 
directions  given  to  them  hy  the  Captain 
ol  the  Fort.  Sector  Lake  Michigan,  or  his 
on-.scene  repre.stmtative. 

OattHl:  l'■(!l)nlarv  2(i.  2(11  S. 

M.W.  Sibley, 

Capluin.  I  ’..S’.  (Axisi  diuird.  C.(ip\ain  oj  llu- 
Pori.  S(u:tor  hike  A/n./i/ge/). 

IKK  Dor..  2(n;(-Ori."i4(i  Filed  .'i-H-Kt:  anil 

BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-2005-NM-0006;  FRL- 
9788-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
New  Source  Review  (NSR) 
Preconstruction  Permitting  Program; 
Clarification  of  EPA’s  Approval  of  the 
Sunland  Park  Section  110(a)(1) 
Maintenance  Plan  for  the  1997  8-Hour 
Ozone  Standard 

agency:  Lnvironmental  Protection 
Agency  (HPA). 

ACTION:  Final  rule. 

SUMMARY:  I’iPA  is  taking  final  action  to 
api)rove  revisions  to  the  applicable  New 
.Source  Review  (N.SR)  .State 
Implementation  Plan  (.SIP)  for  New 
Mexico.  Among  the  changes.  FPA  is 
aiiproving  the  following:  the 
estahlishment  of  a  new  Minor  N.SR 
(MN.SR)  general  construction  jiermitting 
program;  changes  to  the  MN.SR  Public 
Participation  re{|nirement.s:  the 
estahlishment  of  three  different  types  of 
MN.SR  Permit  Revisions;  and  the 
addition  of  exemjitions  for  da  minimis 
emission  sources  and  activities  from 
obtaining  a  MN.SR  jiermit.  HPA  finds 
that  these  revisions  to  the  New  Mexico 
.SIP  comply  with  the  k’ederal  Clean  Air 
Act  (the  Act  orCAA)  and  El’A 
regulations  and  are  consistent  with  HPA 
policies.  HPA  also  is  jiroviding 
clarification  of  an  earlier  separate  HPA 
rulemaking  action  approving  the 
.Section  ll()(a)(l)  Maintenance  Plan  for 
the  1997  8-honr  ozone  standard  for  the 
.Sunland  Park  1997  8-hour  attainment 
area.  This  action  is  being  taken  under 
section  1 10  of  the  Act. 

DATES:  This  final  ride  is  effective  on 
April  10.  2013. 

ADDRESSES:  HPA  has  established  a 
docket  for  this  action  under  llocket  11) 
No.  HPA-R0l)-()AR-200.'j-NM-O000. 
All  documents  in  the  docket  are  listed 
on  the  hHp://\\’\\'\\’.ragiil(itions.o()v  Web 


site.  Although  li.sted  in  the  index,  some 
information  is  not  ])nhlicly  available, 
e.g..  Confidential  Business  information 
or  other  information  whose  disclosure  is 
restricted  by  statute.  C.ertain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  he 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  through  hllp:// 
w'w’w’.ragiilnlions.gov  or  in  hard  copy  at 
the  Air  Permits  .Section  (tiPD-R), 
Hnvironmental  Protection  Agency.  144.') 
Ross  Avenue.  .Suite  700,  Dallas,  'i’exas 
7.')202— 2733.  The  file  will  he  made 
available  by  ap])ointment  for  public 
inspection  in  the  Region  0  Freiulom  of 
Information  Act  Review  Room  between 
the  hours  of  8:30  a.m.  and  4:30  p.m. 
weekdays  except  for  legal  holidays, 
(iontact  the  jierson  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
jiaragraph  below  or  Mr.  Bill  Deese  at 
214-(i0.'i-7253  to  make  an  appointment. 
If  ])os.sil)le,  please  make  the 
appointment  at  least  two  working  davs 
in  advance  of  your  visit.  There  will  he 
a  1.')  cent  per  jiage  fee  for  making 
photoco])ies  of  documents.  On  the  day 
of  the  visit,  plea.se  check  in  at  the  HPA 
Region  (i  reception  area  at  144.')  Ross 
Avenue,  .Suite  700,  Dallas.  Texas. 

The  .State  submittals  related  to  this 
.SIP  revision,  and  which  are  jiart  of  the 
f]PA  docket,  are  also  available  for  jnihlic 
inspection  at  the  .State  Air  Agenev  li.sted 
below  (hiring  official  business  hours  by 
a])|)ointment: 

New  Mexico  Environment 
Department,  Air  Quality  Bureau.  1301 
.Siler  Road,  Building  B,  .Santa  Fe.  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT;  Ms. 
Ashley  Mohr.  Air  Permits  .Section  (OPD- 
R),  Hnvironmental  Protection  Agency, 
Region  0,  144!)  Ross  Avenue,  Suite  700. 
Dallas,  Texas  7.'i202-2733.  telephone 
(214)  0().'j-7289:  fax  numh(^r  (214)  OO.'i- 
0702;  email  address 
main  .(ishlav@ap(i. gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we.”  “us.” 
and  “our”  means  HPA. 

Table  of  (ionlenis 

I.  Wlial  is  till!  background  for  Ibis  action':’ 

II.  Wbal  iniblic  connnenis  wen:  received'^ 

III.  Wbal  final  action  is  fiPA  taking'^ 

.•\.  Wbal  are  we  not  addressing  in  Ibis  final 
action':’ 

lY.  .Slalnlorv  and  Fxecidive  Order  Reviews 

I.  What  is  the  background  for  Ibis 
action? 

The  background  for  today’s  action  is 
discussed  in  detail  in  oiir  November  29. 
2012  propo.sal  (77  FR  71  14.'5).  In  that 
notice,  we  proposed  to  ajiprove 


revisions  to  the  N.SR  SIP  for  New 
Mexico  suhmitled  on  May  29.  1998, 
November  (>.  1998.  April  11,  2002.  A])ril 
2.'),  200.').  and  November  2.  2000.  which 
incor])orate  changes  to  the  Construction 
I’ermits  regulation  contained  in  20.2.72 
of  the  New  Mexico  Admini.strative  Code 
(NMACi).  also  known  as  I’art  72.  Part  72 
contains  the  provisions  th.d  establish 
New  Mexico’s  Minor  N.SR  ])ermitting 
program  as  well  as  precon.strnction 
|)ermitting  re(iuirement.s  potentially 
aiiplicahle  to  other  programs  under  the 
NMA(;.  I'iP.A  also  pro])o.sed  to  apjirove 
as  part  of  the  New  Mexico  N.SR  .SB’,  the 
letter  dated  November  7.  2012.  from  the 
.Secretary  committing  the  New  Mexico 
Environment  Dejiartment  (NMHD)  Air 
Qualitv  Bureau  to  providing  notification 
on  the  NMHD’s  Web  site  of  all  second 
30-day  public  comment  periods 
jirovided  for  under  Paragrajih  B  of 
.Section  200  of  Part  72. 

Our  November  29.  2012  projiosal 
])rovide.s  a  detailed  descrijition  of  the 
submittals  and  the  rationale  for  HPA’s 
pro])osed  action,  together  with  a 
discussion  of  the  o])i)ortnnitv  to 
comment.  The  public  comment  period 
for  this  action  closed  on  December  31, 
2012. 

II.  What  public  comments  were 
received? 

rhe  Federal  Register  i)ro])o.sing 
approval  of  these  .SIP  revisions  was 
])ul)lished  on  November  29.  2012.  and 
the  ])ul)lic  comment  jieriod  closed  on 
December  31. 2012.  HPA  received  one 
comment  letter  submitted  by  the  NMHD 
(hereinafter  referred  to  as  “the 
commenter  ”).  The  comment  letter  is 
available  for  review  in  the  docket  for 
this  rulemaking.  We  received  no  adverse 
comments  on  the  ])ro]K)sed  rule  from 
the  commenter.  The  commentin' 
generally  expressed  suiijiort  of  EPA’s 
jirojiosed  approval  of  these  .SIP 
revisions,  and  raised  two  considerations 
that  HPA  is  clarifying  in  its  resjKinses. 

L’onnneii/;  The  commenter  raised  a 
concern  about  HPA’s  reference  in  its 
])roposed  action  incorrectly  referring  to 
the  .Sunland  Park,  New  Mexico  area  as 
being  designated  nonattainment  for  the 
revoked  1-hour  ozone  National  Ambient 
Air  Qualitv  .Standard  (NAAQ.S).  The 
commenter  contends  that  this  area  is  no 
longer  designated  as  nonattainment  for 
the  1-hour  ozone  NAAQ.S. 

Uasponsa:  HPA  agrees  the  .Sunland 
Park  area  is  no  longer  designated 
nonattainment  for  the  1-hour  ozone 
NAAQ.S.'  F.PA  revoked  the  1-hour 
ozone  NAAQ.S  for  the  .Sunland  Park  area 


'  l^l’A  stilted  in  the  |)ni|)()S(!tl  iictiiin.  in  pint: 

■“  '  *tli(!  onlv  iiroii  (losigiiiited  nonattiiininent  tor 
the  l-hniir  ciziine  .N.AAQ.S  is  .Siinliincl  I’iirk."  77  I'K 
711.'i1.  November  20.  2012. 


March  11.  2,„3/Kules  an, I  Keguimions 


(!ff(K:tivo  oiu;  yciir  followin”  tho  offoctivi 
(lato  of  llu)  ar(!ii’.s  (lo.sij>ii;ilioii  as 
attainmonl  for  flu;  1997  H-hour  ozono 
NAAQS— Juno  IS.  2005.-'  h’PA 
.siil)S(!(|ii(!ntly  ap])rovn(l  a  inaiiitonanco 
plan  for  tho  H-hour  stauclard  for  tho 
Suulaiul  l^ark  area  undor  suction 
J1(J(a)(l)  of  tho  (iAA  and  40  CFR 
r)1.905(a)(;{)(iii).  Thoroforo.  Stinland 
ark’s  prior  dosi<>nation  undor  tho  1- 
hour  ozono  standard  is  of  historical 
intorost  only.-'  As  NMED  points  out. 
hPA  has  dotorniinod  that  Sunland  Park 
has  mot  all  of  its  ohli^ations  undor  tho 
rovokod  1-honr  ozono  standard. 

I  horoforo.  tho  roforonco  to  tho  prior  1- 
hour  ozono  dosignation  .status  of  tho 
Sunland  Park  aroa  in  tho  projjosal  has 
no  offoct  on  it.s  curront  obligations. 

Tho  coininontor  status  that 
Now  Moxico  suhinittod.  and  EPA 
ap])rovod.  a  tiinoly  inaintonaiK:o  jilan  for 
tho  now  H-hour  ozono  standard  for  tho 
‘  unland  Park  aroa  in  accordanco  with 
40  CFR  51.9()5(a)(;i]{iii).  Tho  coininontor 
lilso  status  that  EPA  has  jiroviouslv 
niHod  in  its  approval  of  tho  inaintonanco 
filan.  “|t|horo  aro  no  outstanding 
obligations  undor  tho  1-hour  ozono 
NAAQS”  for  tho  Sunland  Park  aroa.  7lj 
h R  2H1  Hi  at  2H1 H2  (May  1  (i.  201 1 ).  Tho 
(:onnnonlor  affirms  that  hocauso  tho 
Stato’s  SIP-a|)|)rovod  pormitting  rulos 
aro  soil  implomonting,  tho  Provontion  of 
Significant  Dotorioration  (PSD) 
liorniitting  roijuiromonts  hocamo 
ajiiilicahlo  for  tho  Sunland  Park  aroa 
n])on  rovocation  of  tho  1-hour  ozono 
NAAQS. 

Rasponso:  EPA  agroos  tho  SlP's  PSD 
rulos  aro  .solf-imjilomonting  and.  as  a 
rosiilt.  tho  PSD  SIP  pormitting 
roiiiiiromonts  aro  aiijilicahlo  to  tho 
Sunland  Park  aroa.  As  long  as  Now 
Moxico  intorprots  its  SIP  as  ajiplving 
1  SD  to  Sunland  Park,  upon  approval  of 
tho  Sunland  Park  inaintonanco  jilan  for 
tho  1997  H-hour  ozono  NAAQS.  tho  1- 
hour  ozono  Nonattainmont  NSR  (NNSR) 
pormitting  roiiiiiromonts  for  tho  Sunland  : 
I  ark  aroa  woro  no  longor  roipiirod.  Now  i 
Moxico  suhinittod.  and  Ef^A  aiiprovod.  a  i 
timoly  inaintonanco  plan  for  tho  1997  H-  i 
honr  ozono  NAAQS  for  tho  Sunland  1 
Park  aroa.-*  Consistont  with  this  i 

oonlirmation.  provided  in  tho  commont  / 
Ifjttor  from  NMED.  that  tho  Now  Moxico  f 
‘  II  s  PSD  rulos  aro  .solf-implomonting  i 
and  thoroforo  applicahio  to  tho  Sunland 
I  ark  aroa.  EPA  wishes  to  clarify  its  f 

Iirovioiis  ajijiroval  of  tho  Sunland  l*ark  r 
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-CodilFul  ill  71)  l-'K  44-17(1.  April  :i,  vpi)-, 

'  Ihc  list  ()|  p;is|  l-limii-o/ono  (losjoiiiilions  in  4(1 
(.I'K  piii-l  «1  |(,|-  .Sunliiiul  I'iii-k  is  a  liistorii  al 
rnlarnnci!  only, 

'Ap|)i-()val  and  l*r(.imilKati()n  oi  Air  Qnalitv 
IjnpIninnnlalKni  I'lans:  N.nv  Moxicn:  .Snniand  1-ark 
Sc  i.lion  I  I()(A)(1)  MaintiMiiinco  I’lan  Inrllu!  1<I<17  «- 
liDur  Ozono  .Standard.  70  I-’R  28181.  .Mav  l(i.  2011. 


inaintonanco  jilan  for  tho  1997  H-hour 
(izono  NAAQS.  Our  previous  approval 
(In  not  make  clear  that  Now  Mexico’s 

SD  SIP  pormitting  ro(|uiromont.s  aro 
apidicahlo  to  tho  Sunland  Park  aroa.  and 
thoroforo  EPA  would  not  roipiiro  tho 
oontinuod  application  of  i-hour  ozono 
NNSR  pormitting  ro(iuiromonts  for  tho 
area  upon  approval  of  tho  inaintonanco 
plan.  Cmisi.stont  with  tho  commontor’s 
affirmation  and  EPA’s  confirmation  that 
the  Now  Moxico  SIP’s  PSD  rulos  are 

‘^hirifios  that  tho 

MJ  Sll  iiormitting  roijuiromonts  have 
boon  a|)])licablo  to  tho  Sunland  Park 
aroa  from  tho  offoctivo  date  of  EPA’s 
ajijiroval  of  tho  inaintonanco  jilan. 

III.  Whal  final  action  is  EPA  taking? 

\Vo  aro  a]i|iroving  tho  SIP  revisions  to 
tlio  t.onstruction  Permits  regulation 
r  in  Part  72  that  woro  suhinittod  bv 

Now  Moxico  on  Mav  29.  199H 
Noxx-mbor  0.  19‘)H.  Ajiril  ll',  2902.  Ajiril 
25,  2005.  and  Novombor  2.  200().  and 
the  letter  from  tho  Socrotarv  dated 
I  Novombor  7.  201 2.  This  action  is  being 
taken  undor  section  110  of  tho  CAA 
Additionally.  EPA  is  clarifying 
.statomonts  made  in  tho  iirojiosod  action 
and  the  ajijnoach  it  took  with  rosjioct  to 
the  1-hour  ozono  nonattainmont  NSR/ 

PSD  transition  in  its  ajijiroval  of  tho 
Sunland  Park  1 10(a)(1 )  inaintonanco 

jilan. 

/I.  11  lull  (in;  lie  not  (t(l(lrossin<'  in  this 
Jinn  I  action? 

EI*A  is  only  taking  final  action  on  tho 
sovoralilo  revisions  to  Part  72  contained 
in  tho  live  SIP  revision  submittals  li.stod 
above  that  woro  suhinittod  to  us  for 
review  and  incorjioration  into  tho  Now 
Moxico  SIP.  By  sovoralilo.  wo  moan  that 
Iho  jiortions  of  tho  SIP  revision 
snbmitfals  relating  to  Part  72  can  bo 
inijilomontod  indejiondontly  of  tho 
romaining  jiortions  of  tho  submittal, 
without  affecting  tho  stringency  of  the  | 
suhinittod  rules.  In  addition,  tho 
romaining  jiortions  of  the  snbmittal  aro  - 
not  nocossary  for  ajijiroval  of  tho 
jirovisions  addressing  Part  72.  Tho  j 

fdihnying  is  a  list  of  other  revisions  I 

cdiitainod  in  tho  Novombor  ()  19‘)h  f 
Ajiril  11. 2002.  Ajiril  25.  2005.  and’  , 
Novombor  2.  2000  submittals  that  aro  } 
not  hiiing  a(l(lro.ssod  in  this  final  action-  i 

•  I  bo  Novomhor  0.  199H  submittal  i 

from  Now  Moxico  also  contained 
lovisions  to  correct  errors  in  20.2.70 
NMAC— (Ijiorating  Permits.  Bocauso  a 

20.2.70  NMAC  is  ontsido  tho  .scojio  of  o 
the  Now  Moxico  SIP.  tho  revisions  to  tho  E 
(Ijiorating  Permits  jirovisions  woro  not  c; 
.suhinittod  as  revisions  to  tho  state’s  SIP 

•  The  Ajiril  1 1 . 2002  submittal  from  ’  c. 

Now  Moxico  also  contained  revisions  to  oj 
20.2.7:1  NMAC— Notice  of  Intent  and  f) 


Emissions  Invontory  Recjiiiromonts 
20.2.74  NMAC— Pormit.s— Provontion  of 
Significant  Dotorioration.  20.2.75 
NMAC— Con.sfruction  Permit  Foes  and 
id  20.2.79  NMAC— Perm  it.s— 

Nonattainmont  Areas.  Portions  of  tho 
suhmittal  related  to  I’arts  7.'!.  74.  75,  and 
75)  have  lioon  or  will  ho  addros.sod  in 
.sojiarato  SIP  revisions  reviews  and  rule 
actions,  as  nocossary. 

1  •  Tho  Ajiril  1 1 . 20t)2  submittal  also 

includod  docuniontation  related  to  an 
10  additional  revision  to  20.2.72  NMAC’ 
(filod  with  tho  State  Records  Center  on 
^ollruary  2H.  2001 ,  offoctivo  March  ilO. 
2001),  wliich  was  suhinittod  to  EPA  for 
infoi iiicitional  purposes  only  and  was 
not  suhinittod  for  ajijiroval  under  tho 
SIP.  Thoroforo.  tho  Fobruarv  2H.  2001 
state  adojitod  revisions  to  Part  72  aro  not 
includod  in  this  final  action 

•  Tho  Ajiril  25.  2005  submittal  from 
Now  Moxico  also  containod  revisions  to 
20.2.00  NMAC — Cotton  Cins.  20.2.7.1 
NMAC— Notice  (if  Intent  and  Emi.ssions 
Inxdntory  Roijuiromonts.  and  20.2.75 
NMAC— Con.struction  Permit  Foes, 
l^irlions  of  tho  suhmittal  related  to  Parts 
(>().  7.1.  and  75  have  Iioon  or  will  ho 
addro.s.sod  in  sojiarato  SIP  revisions 
reviews  and  rule  actions,  as  nocos.sarv 

•  I  ho  Novombor  2.  2000  snbmittar 
horn  Now  Moxico  also  containod 
revisions  to  20.2.:i  NMAC-Ainbiont  Air 

Quality  Standards.  20.2.70  NMAC _ 

Ojiorating  Pormit.s.  and  20.2.99  NMAC— 
Conformity  to  tho  State  Inijiloinontation 

I  Ian  of  rran.sjiortation  Plans.  Programs 
and  Projects.  Portions  of  tho  suhmittal 
related  to  Parts  ;i.  70.  and  5)9  have  Boon 
or  will  ho  addros.sod  in  .sojiarato  SIP 
revisions  reviews  and  rule  actions,  as 
nocossarv. 

IV^  Staliitorv  and  Executive  Order 
Reviews 

Under  tho  CAA.  tho  Administrator  is 
rccjuirod  to  ajijirovo  a  SIP  submission 
that  comjilios  with  tho  jirovisions  of  tho 
Act  and  ajijilicablo  Federal  regulations 
42  U.S.C.  741 0(k);  40  CFR  52.02(a). 

I  hu.s.  in  reviewing  SIP  suhmis.sions. 

EPA’s  role  is  to  ajijirovo  .state  choices, 
jiiovidod  that  they  moot  tho  criteria  of 
tho  CAA.  Accordingly,  this  action 
moioly  ajijirovos  state  law  as  mooting 
hodoral  ro(juiromonts  and  does  not 
inijio.so  additional  ro(juiromonts  lioyond 
Iho.so  imjiosod  bv  state  law.  For  that 
roa.son.  this  action: 

•  Is  not  a —significant  rogulatory 
a(:tion”  suhjoct  to  review  bv  tho  (Iffico 
(it  Maiiagomont  and  Budgoi  undor 
Executive  Order  12000  (5H  FR  517:i5, 
Octohor  4.  15)5);i): 

•  Does  not  imjio.so  an  information 
collection  bunion  undor  tho  jirovisions 
of  tho  Pajiorwork  Reduction  Act  (44 
U.S.C.  :i501  ct  .s-«/.); 
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•  Is  c:ertiried  as  not  having  a 
significant  economic  iin])act  on  a 
snl)stantial  nnml)er  of  small  cmtities 
under  the  Regnlatorv  Flexihility  Act  (.1 
I  I.S.(;.  (iOl  n( 

•  I)o(!S  not  contain  any  nnfniuled 
mandate  or  significantly  or  nniiinely 
affect  small  govmnments.  as  descrihed 
in  the  linfnnded  Mandates  Reform  Act 
of  15)9.1  (Fill).  L.  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  1  Ill  32  (04  FR  432.'j.1.  August  10. 
15)5)0): 

•  Is  not  an  economically  significant 
regnlatorv  action  ha.sed  on  health  or 
safetv  risks  subject  to  I-lxecntive  Order 
13045  (02  FR  15)885.  April  23.  15)97); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28355.  May  22.  2001); 

•  Is  not  subject  to  rerpiirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  15)5)5  (15  li..S.C.  272  note)  because 
a])j)Iication  oftho.se  re(]uirements  would 
he  inconsistent  with  the  (dean  Air  Act: 
and 

•  Does  not  provide  ERA  with  the 
discretionary  authority  to  address,  as 
ajipropriate.  disproportionate  human 
health  or  environmental  effects,  using 
jiracticahle  and  legally  |)ermissihle 
methods,  under  Executive  Order  1285)8 
(55)  FR  7829.  Fehruarv  18.  15)5)4). 

In  addition,  this  ride  does  not  have 
tribal  im|)lications  as  s|)ecified  hv 
Executive  Order  13175  (85  FR  87245). 
November  5).  2()()()).  because  the  SIF  is 
not  apjiroved  to  appiv  in  Indian  conntrv 
located  in  the  state,  and  EFA  notes  that 
it  will  not  impose  substantial  direct 


co.sts  on  tribal  governments  or  preempt 
tribal  law. 

The  (dmgressional  Review  Act.  5 
l]..S.(^  801  e/  .scf/..  as  added  by  the  .Small 
Ihisiness  Regulatory  Enforcement 
Fairness  Act  of  15)5)8.  generally  provides 
that  before  a  rule  mav  take  effect,  the 
agency  ])romulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(dmgress  and  to  the  Ooiiijitroller  (ieneral 
of  the  United  .States.  EFA  will  submit  a 
report  containing  this  action  and  other 
reipiired  information  to  the  II..S.  .Senate, 
the  II. .S.  House  of  Re])re,sentatives.  and 
the  (Comptroller  (General  of  the  United 
.States  prior  to  iiuhlication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  80  days  after  it 
is  jnihlished  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.U.  804(2). 

Under  section  307(h)(1)  of  the  GAA. 
petitions  for  judicial  review  of  this 
action  mn.st  he  filed  in  the  United  .States 
(Court  of  A])peals  for  the  appropriate 
circuit  hv  Mav  10.  2013.  Filing  a 
petition  for  reconsideration  hv  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
|)ur]K)ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  mav  he  filed,  and 
shall  not  ])ost])one  the  effect i\eness  of 
such  rule  or  action.  This  action  mav  not 
he  challenged  later  in  proceedings  to 
enforce  its  nupiirements.  (.See  section 
3()7(l))(2).) 

List  of  Subjects  in  40  (CFR  Fart  52 
fCnvironmental  protection.  Air 
liollution  control.  (Carbon  monoxide. 


Incorporation  by  reference. 
Intergovernmental  relations.  Lead. 
Nitrogen  dioxide.  Ozone.  Farticulate 
matter.  Reporting  and  recordkeejiiug 
reiiuirements.  .Sulfur  oxides.  Volatile 
organic  compounds. 

DiitiHl;  l'’(!l)niary  2(i.  201 :). 

Saiiuiel  (Coleman,  F.l'C., 

/U.7//I”  Ii(!<^i()inil  Administralor.  lU'^ion  (i. 

40  (CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority;  42  II..S.(C.  7401  al  sacj. 

Subpart  GG — New  Mexico 

■  2.  .Section  52.1820  is  amended  as 
follows: 

■  a.  The  first  table  in  paragrajih  (c) 
entitled  "EFA  Ajiproved  New  Mexico 
Riigulations"  is  amended  by  revising  the 
entrv  for  part  72. 

■  1).  The  second  table  in  jiaragraph  (e) 
entitled  "EFA  Approved  Nonregnlatorv 
Frovisions  and  (^nasi-Regulatory 
Measures  in  the  New  Mexico  .SIF”  is 
amended  hv  adding  to  the  end  of  the 
table  a  new  entry  for  "Letter  of 
commitment  for  the  New  Mexico  .SIF  for 
Minor  N.SR  Fuhlic  Notice." 

The  revision  and  addition  read  as 
follows: 

§52.1620  Identification  of  plan. 

***** 

(c)  *  *  * 
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EPA  Approved  New  Mexico  Regulations 


state  citation 


Title/subject 


State  approval/ 
effective  date 


EPA  approval  date 


Comments 


New  Mexico  Administrative  Code  (NMAC)  Title  20 — Environment  Protection  Chapter  2 — Air  Quality 


Part  72 


Construction  Per¬ 
mits. 


9/6/2006  3/11/2013  [Insert 

FR  page  number 
where  document 
begins]. 


The  SIP  includes  NMED’s  letter  dated  11/7/2012,  which 
commits  the  NMED  Air  Ouality  Bureau  to  providing  noti¬ 
fication  on  the  NMED's  website  of  all  second  30-day 
public  comment  periods  provided  for  under  paragraph  B 
of  20.2.72.206.  NOT  in  SIP:  the  definitions  of  “Acceler¬ 
ated  review”,  “Affiliate”,  “Conflict  of  interest”,  “Inter¬ 
ested  party”  and  "Qualified  outside  firm”  in  20.2.72.7; 
subsection  (B)(15)  of  20.2.72.203;  subsection  (H)  of 
20.2.72.208;  20.2.72.221;  20.2.72.400-20.2.72.499;  and 
20.2.72.502.  References  to  20.2.77,  20.2.78,  and 
20.2.82  are  approved  for  Part  72  only;  underlying  and 
related  regulations  for  referred  Parts  NOT  in  SIP. 


***** 
(e)  *  *  * 

***** 


EPA  Approved  Nonregulatory  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  of  SIP  provision 

Applicable  geographic 
or  nonattainment  area 

State  submittal/ 
effective  date 

EPA  approval  date 

Explanation 

Letter  of  commitment 
for  the  New  Mexico 
SIP  for  Minor  NSR 
Public  Notice. 

Statewide  (except 
Bernalillo  County). 

11/7/2012 

3/11/2013  [Insert  FR 
page  number  where 
document  begins). 

Letter  dated  11/7/2012  from  NMED  to  EPA 
that  commits  the  NMED  Air  Quality  Bureau 
to  providing  notification  on  the  NMED’s 
website  of  all  second  30-day  public  com¬ 
ment  periods  provided  for  under  paragraph 
B  of  20.2.72.206. 

H'K  Doc.  ;i()i:<-().‘i4K4  Filed  K:4r)  Iiml 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R02-RCR A-201 3-01 44;  FRL-9693-2] 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  EnvironnuMital  I’rotoction 
Agmicy  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  New  York  State  has  a])j)lie(l  to 
EPA  for  final  authorization  of  changes  to 
its  hazardous  waste  ])rograin  under  the 
Solid  Waste  Disposal  Act,  as  amended, 
cominonlv  referred  to  as  the  Resource 
(’.onservation  and  Recoverv  Act  (RCRA). 
EPA  has  deterinined  that  these  changes, 
with  limited  exce])tions.  satisfy  all 
rerpiirements  needed  to  riualify  for  final 
authorization,  and  is  authorizing  the 


State’s  changes  through  this  direct  final 
action. 

DATES:  This  final  authorization  will 
become  effective  on  May  10,  2013 
unless  EPA  receives  adver.se  written 
comment  by  A])ril  10,  2013.  If  EPA 
ret:eives  such  comment,  it  will  publish 
a  timely  withdrawal  of  this  direct  final 
rule  or  those  i)aragraphs  or  sections  of 
this  rule  which  are  the  subject  of  the 
comments  opposing  the  authorization  in 
tin;  Federal  Register  and  inform  the 
public  that  only  the  ])ortion  of  the  rule 
that  is  not  withdrawn  will  take  effect. 
(See  Section  E  of  SUPPLEMENTARY 
INFORMATION  for  further  details). 
ADDRESSES:  Submit  your  comments, 
id(!ntified  by  E1’A-R()2-R(;RA-201  .3- 
0144,  by  one  of  the  following  methods: 

•  F(}(i(U'(il  alUiIanidking  Portal:  http:// 
WWW. rogulalions.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Email:  infurna.miobaol@.opa.go\'. 

•  Fax:  (212)  037^437,  to  the 
attention  of  Michael  Infurna. 

•  Mail:  Send  written  comments  to 
Michael  Infurna,  EPA,  Region  2,  200 


Hroadway,  22nd  Floor,  New  York.  NY 
10007. 

•  Hand  Dolivorv  or  Conrior:  Deliver 
your  comments  to  Michael  Infurna. 

EPA.  Region  2.  200  Broadway.  22nd 
Floor,  New  York.  NY  10007.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  jjuhlic  is  advi.sed  to  call 
in  advance  to  verify  the  business  hours. 
S])ecial  arrangements  should  he  made 
for  deliveries  of  boxed  information. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R02-RCRA-2013- 
0144.  EPA’s  ])olicv  is  that  all  comments 
received  will  In;  included  in  the  ])ul)lic 
docket  without  change  and  may  he 
made  available  on  line  at  http:// 
www.rogulations.gov.  including  anv 
l)ersonal  information  ))rovided,  unle.ss 
the  comment  includes  information 
claimed  to  he  (ionfidential  Business 
Information  ((IBI)  oi other  information 
whose  di.sc;losure  is  restricted  hv  .statute. 
Do  not  submit  information  that  you 
consider  to  he  CIBI  or  otherwi.se 
protcicted  through  http:// 
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\v\v\v.m<’ul(itions.<’ov.  or  email.  The 
Imderal  htt p:/ /\Y\\  \v.r(^‘^uhiiions.<^ov  Web 
site  is  an  "anonymous  acce.ss"  systcan. 
which  means  HRA  will  not  know  yonr 
identity  or  contact  information  unhiss 
yon  provide  it  in  tin;  body  of  your 
comment.  If  yon  send  an  (unail 
comment  dinully  to  HRA  without  going 
through  hltp://\v\\:\\'.ra^iil(ili()ns.^()v. 
yonr  (Miiail  addrciss  will  he 
automatically  ca|)tured  and  included  as 
part  of  the  comment  that  is  j)laced  in  the 
public  docket  and  madi;  available  on  the 
Internet.  If  yt)u  snhinil  an  elecironic 
comment,  FRA  nicommends  that  von 
include  yonr  name  and  other  contact 
information  in  the  body  of  vonr 
comment  and  with  any  di.sk  or  (’,D-R()M 
yon  submit.  If  ERA  cannot  rcaul  yonr 
comment  due  to  tcuihnical  difficnlties. 
and  cannot  contact  yon  for  clarification. 
ERA  may  not  he  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  us(!  of  special  characters  or  any  form 
of  encry|)tion.  and  lx?  free;  of  any  defects 
or  viruses.  (For  additional  iidbrmation 
about  era's  j)nhlic  docket,  visit  the  El’A 
Dockeg  (ienter  home|)ag(!  at  http:// 
w'ww'Mpd.^ov/cpdhonic/dockcts.htni). 

Docket:  ERA  has  ('stahlislnul  a  dockiU 
for  this  action  und(!r  Docket  ID  No. 
I’:ra-R()2-R(:ra-2()i  :t-()i44.  All 

docnnKuits  in  tin;  docket  are  listcnl  in 
th(!  http://i\'\v\v.ivgiil(ttioi}s.go\’  Web 
site.  Aithongh  it  may  h(!  listed  in  tlm 
index,  some  information  might  not  he 
])nhlicly  availahh;.  e.g..  (illl  or  other 
information  whose  disclosure  is 
restricted  by  statute.  (Certain  other 
material,  such  as  co|)yrighl(!d  matinial. 
is  not  ])laced  on  the  Int(!rnet  and  will  h(! 
])uhlicly  available  onlv  in  hard  copv. 
Rnhlicly  available  docktit  materials  are 
available  either  (dtictronicallv  in  http:// 
\\’\\  \\’.ret>ulat ions.f>o\’  or  in  hard  copy. 
Yon  can  view  and  copy  New  York's 
ajjplication  during  business  hours  at  the 
following  addresses:  ERA  Region  2 
Library.  290  Broadway.  Kith  Floor.  New 
York.  NY  1(K)()7.  Rhone  number:  (212) 
037-318.');  or  New  York  .State 
Department  of  Environmental 
(;ons(!rvation.  Division  of  .Solid  and 
Hazardous  Materials,  02.')  Broadwav. 
All)any.  NY  1 2233— 72.')().  Rhone 
mnnh(;r:  (.')18)  402-8730.  The  public  is 
advised  to  call  in  advance  to  ven  ifv  tin; 
business  hours  of  the  above  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Infurna,  ERA  Region  2.  200 
Broadway.  22nd  lloor.  New  York.  NY 
10007;  tehiphone  number  (212)  037- 
4177;  /d.v  luimhcr:  (212)  037-4437: 
cnuul  (iddress: 
infiirn(i.nii(:h(iel@.ep(i.^ov. 

SUPPLEMENTARY  INFORMATION: 


A.  Why  are  revisions  to  stale  programs 
necessary? 

.Stat(!s  which  have  received  final 
authorization  from  I'iRA  under  RfiRA 
S(!ction  3000(h).  42  U..S.(;.  ()‘)2()(h).  must 
maintain  a  hazardous  waste  ])rogram 
that  is  (Kiuivalent  to,  consistent  with, 
and  no  l(!s.s  .stringent  than  the  iMuleral 
program.  As  the  Inuhnal  program 
changes.  .States  mu.st  change;  their 
programs  and  ask  ERA  to  authorize;  the; 
e:hange;s.  (;hange;.s  te)  .State;  ])re)griun.s  may 
he;  ne;e;e;.s.sary  whe;n  Fe;eie;ral  e)r  .State; 
statute)!')'  e)!'  re;gulate)rv  authe)ritv  is 
me)elifie;el  e)r  whe;n  e:e;rtain  e)the;r  e;h<mge;s 
e)e:e:ur.  Me)st  e:e)nnne)]dy,  .State;.s  must 
e.hange;  the;ir  ])re)gram.s  he;e:ause  e)f 
e:hange;s  te)  ERA's  re;gnlatie)ns  in  40  (ie)eie; 
e)f  Fe;ele;ral  Re;gnlatie)ns  (C.FR)  i)art.s  124. 
200  thre)ugh  208,  270,  273  anel  270. 

B.  What  decisiems  have  we  made  in  this 
rule? 

We;  e;e)ne;luele;  that  Ne;w  Yeerk's 
ap])lie;atie)n  te)  re;vi.se;  its  authe)rize;el 
pre)gram  me;e;t.s  all  e)f  the:  .statute)rv  anel 
re;gnlate)rv  re;ejuire;me;nts  e;.stah!i.she;el  hv 
R(iRA.  The;re;ie)re;,  we;  grant  Ne;w  Ye)rk 
fiiiiil  anthe)riziitie)n  te)  e)pe;rate;  its 
hiiz.n'ele)n.s  waste;  ])re)gram  with  the; 
e;hange;s  ele;se:rihe;el  in  the;  aeithe)riziitie)n 
applie:!itie)n.  Ne;w  Ye)rk  has 
re;si)e)nsihility  fe)r  ])e;rmitting  Tre;atme;nt. 
.Steerage,  anel  Dispeesal  Fae;ilitie;s  (T.SDFs) 
within  its  heereleers  (e;xe:(;pt  in  Inelian 
(ie)untry)  anel  feer  e;arrying  eeut  the; 
asi)e;e:ts  eef  the;  RtlRA  jereegram  el(;.se:rihe;el 
in  its  re;vise;el  preegram  ;ip])lie:atie)n. 
snhje;e:t  te)  the;  limitatieens  e)f  the; 
llazareleeus  anel  .Seeliel  Waste 
Amenelments  e)f  1084  (ILSWA).  N(;w 
Fe;ele;ral  re;eiuire;me;nts  anel  preehihitieens 
im])e),se;el  by  Feeleral  re;gulatie)n.s  that 
ERA  ])re)mulgate;s  unele;r  the  autheerity  eef 
H.SWA  take;  effe;e:t  in  authorizeel  ,State;.s 
hefeere  the;  .Statees  are;  authe)rize;el  feu'  the; 
re;eiuire;ment.s.  Thus,  ERA  will 
imjelement  theese;  reejuirements  anel 
preehihitieens  in  Ne;w  Yeerk,  ine;lueling 
issuing  permits  if  ne;e:e;s.sary,  until  the; 
.State;  is  grante;el  authe)rizatie)n  to  ele)  see. 

(i.  What  is  the  i;ITee;t  eif  this 
autheerization  dne;ision? 

The;  e;ffe;e;t  eef  this  ele;e:isie)n  is  th.it  a 
fae:ility  in  Ne;w  Yeerk  suhje;e;t  te)  RfiRA 
will  ne)w  have;  te)  e:e)m])ly  with  the; 
authe)rize;el  .State;  re;e|nir(;me;nts  inste;aei  e)f 
the;  e;e|nivale;nt  Feeleral  re;e|uire;ments  in 
eereler  te;  e;e)mply  with  RCRA.  Ne;w  Yeerk 
has  e;nie)re:e;me;nt  r(;spe)nsihilitie;s  uneler 
its  .State;  hazareleeeis  waste;  pre)gram  for 
vie)latie)ns  e)f  .sue:h  preegram.  hut  ERA 
re;tains  its  autheerity  nnele;r  statuteerv 
j)re)visie)n.s,  ine;lueling  but  not  limite;el  te). 
RCRA  .se;e:tie)ns  3007,  3008,  3013.  anel 
7003.  These;  .se;e;tie)ns  ine:luele,  hut  may 
ne)t  he;  limiteel  to,  the;  authe)rity  te): 


•  De)  inspe;e;tie)ns,  anel  re;e|eiire; 
monite)ring,  tests.  analyse;s.  re;pe)rts  e)r 
e)the;r  ae:tie)ns 

•  Enfe)re:e;  RfiRA  re;e)nire;me;nts  iinel 
.suspe;nel  e)r  re;ve)ke;  ])e;rmits 

•  Take;  e;ide)re:e;me;nt  ae:tie)ns  re;garelle;s.s 
e)f  whether  the;  .Stiite;  has  takeai  its  e)wu 
ae.tieens. 

This  ae:tie)n  de)e;s  ne)t  im|)ose; 
aelelitiemal  re;eiuire;me;nts  e)n  the; 
re;gnlate;d  e:e)mmuuity  he;e;ause;  the;  .Steite; 
re;gulatie)n.s  ie)r  whie;h  Ne;w  Yeak  is  he;ing 
authe)rize;el  by  this  ae:tie)n  are;  alre;aely 
e;ffe;e:tive;.  anel  are;  ne)t  e:hang);el  by  this 
ae:tie)n. 

1).  Why  wasn’t  there)  a  preeposed  rule 
hefeere  this  rule? 

ERA  eliel  ne)t  |)nhli.sh  a  ])re)pe).sal  hefeere; 
this  elire;e:t  final  rule;  he;e;ause;  we;  view 
this  as  a  reeutine;  pre)gram  e:hange;  anel  ele) 
ne)t  e;x])e;e:t  aelver.se  e:e)mme;nts  that 
e)ppe).se;  this  a])pre)val.  We;  are;  pre)vieling 
an  e)ppe)rtimity  fe)r  piihlie:  e:e)mme;nt 
ne)w.  In  aelelitieen  te)  this  rule,  in  the; 
|)re)])e)se;el  rule;.s  .se;e:tie)n  e)f  this  Feeleral 
Re;gisle;r,  we;  are;  ])uhlishing  a  se;])arate; 
ele)e:ume;nt  that  pre)|)e)se;s  te)  anthe)rize;  the; 
.State'  ])re)gram  e:hange;s. 

E.  What  happens  if  ERA  ree:eives 
e;e)mmenls  that  nppeese  this  ae:tie)n? 

If  I'iRA  re;e;e;ive;s  e;e)nnne;nts  that  e)])pe)se; 
this  iiutheerizatie)!!,  we;  will  withelraw 
this  rule;  hv  |)uhlishing  a  ele)e:ume;nt  in 
the;  Feeh'ral  Re;gister  he;fe)re;  the;  rule; 
he;e:e)me;s  e;ffe;e:tive;.  ERA  will  base  any 
further  ele;e:isie)n  e)n  the;  antheerizatieen  e)f 
the;  .State;  pre)gram  e:hange;s  on  the; 
pre)i)e)sal  me;ntie)ne;el  in  the;  i)re;vie)us 
paragraph.  We;  will  the;n  aelelre;ss  all 
puhlie:  e:e)nnne;nts  in  a  late;r  final  rule. 

Ye)u  may  ne)t  have;  another  e)])j)e)rtimity 
te)  e:e)nmu;nt.  If  you  want  te)  e:e)nnne;nt  on 
this  anthorizatie)!),  ve)U  must  eh)  ,se)  at 
this  time;. 

If  we;  re;e:e;ive;  aelver.se  e;e)mme;nts  that 
e)ppe)se;  e)nly  the;  authe)rizatie)n  of  a 
partie:ular  e:hange;  to  the  State;  hazarelous 
wjiste  pre)gram,  we;  will  withelraw  that 
part  e)f  this  rule  hut  the;  authe)rizatie)n  e)f 
the;  pre)gram  e;hange;s  that  the;  e:e)nnne;nts 
eh)  not  e)ppe).se;  will  he;e:e)me;  e;fiee:tive;  e)n 
the;  elate;  s])e;e:ifie;el  ahe)ve;.  The;  Federal 
Re;gister  withelrawal  eh)e:iune;nt  will 
si)e;e:ify  whie:h  part  of  the;  anthe)rizatie)n 
will  he;e:e)me;  e;ffe;e;tive;,  anel  whie:h  ])art  is 
he'ing  withelrawn. 

F.  What  has  New  Ye)rk  previe)usly  been 
autheerized  for? 

New  Ye)rk  initially  re;e:e;ive;el  final 
authe)rizatie)n  e;fie;e:tive;  e)n  May  2t),  H)80 
(.')!  FR  17737)  te;  im])h;me;nt  iis  base 
hazareh)us  waste;  management  i)re)gram. 
We;  grante;el  authe)riziitie)n  fe)r  e:hange;.s  te) 
its  pre)gram  e;ffe;e:tive;  Julv  3.  1080  (.'14  FR 
10184).  May  7.  1000  (.').')' FR  7800), 
Oe:te)her  20.'  1001  (.50  FR  42044),  May  22. 
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195)2  (.'57  FK  5)5)78),  August  28,  15)5)5  (80 
FR  :):i75:i),  OctolKU-  14.  15)5)7  (82  FR 
48111),  January  15,  2002  (88  FR  57870), 
Marcli  14,  200.5  (70  FR  1825,  as 
corrected  ou  April  4,  2005  at  70  FR 
17288),  Augu.st  81. 2005)  (74  l-R  81880) 
and  January  12.  2010  (75  I‘’R  1817). 

(J.  VVhal  changes  are  we  authorizing 
with  this  action? 

Ou  I)ec(!ml)er  18.  2008.  New  York 
sut)nutt{;d  a  ])rograni  revision 
ai)i)licatiou.  seeking  authorization  oi  its 
changes  in  accordance  with  40  OFR 
271.21.  Sul).se(iuently.  on  May  22.  2012 
the  State  suJ)initte(i  signed  Attorney 
Oeneral  (iertific:ations  for  tlie 
application.  New  York's  revision 
ai^plication  includes  cJianges  to  the 
Federal  Hazardous  Wa.ste  program  as 


addressed  t)y  tlic;  fed(;raJ  ustal  oil 
inanagemeiit  regulations  that  were 
|)uhlished  on  Se|)teinl)(;r  10,  15)5)2  (57  FR 
41588)  and  amended  Mav  8,  15)5)8  (58 
FR  28420),  )une  17,  15)5)8  (58  FR  88841), 
March  4,  15)5)4  (55)  FR  10550),  May  8, 
15)5)8  (88  FR  245)88),  and  Julv  14,  15)5)8 
(88  FR  87780). 

We  now  make  a  direct  final  decasion. 
subject  to  receipt  of  written  comments 
that  op])ose  this  action  that,  except  as 
not(;d  in  Section  II,  New  York's 
hazardous  waste  j)rogram  revision 
satisfies  all  of  the  reciuirenumts 
neces.sarv  to  (|ualify  for  final 
authorization.  Therefore,  we  grant  New 
York  final  authorization  for  the 
following  program  revisions  listed  in 
the  following  table.  (The  New  York 
provisions  are  .set  forth  in  the  Title  8, 


New  York  Codes.  Rules  and  Regulations 
(8  NYfiRR).  Volume  A-2A,  Hazardous 
Waste  Management  Sy.stem.  amended 
(iffective  May  12,  2008  and  may  lx; 
found  in  tin*  “Official  (Compilation  of 
(Codes  Rules  and  Regulations  of  the 
.State  of  New  York",  j)uhli.shed  hv  the 
H(!|)artm(!nt  of  .State,  ])rinted  by  West 
Croup,  as  of  the  March  15,  2008 
suj)])lement.)  The  .State's  statutorv 
provisions  which  j)rovide  the  legal  basis 
for  th(!  .State's  implementation  of  its 
used  oil  program  includ(!  Environmental 
(Conservation  Law  sections  8-0801;  28- 
2805;  28-2807;  27-0708;  and  27-05)00 
et.secj..  and  71-2705.  ERA  is  not 
authorizing  any  new  New  York  .State 
civil  or  criminal  statute  in  this  |)rogram 
revision  authorization. 


Description  of  federal  requirement 
(Revision  Checklists’) 

Analogous  state  regulatory  authority  ^ 

Recycled  Used  Oil  Management  Standards  (9/ 
10/92,  57  FR  41566;  5/3/93,  58  FR  26420;  6/ 
17/93,  58  FR  33341;  5/4/94,  59  FR  10550;  5/ 
6/98,  63  FR  24963;  7/14/98,  63  FR  37780; 
Revision  Checklists  112,  122,  130,  166). 

Title  6  New  York  Codes,  Rules  and  Regulations  (6  NYCRR)  370.2(b)(213),  370.2(b)(216), 

6  NYCRR  371.1(d)(1)(ii)(‘e’)3,  371 .1(e)(2)(xi),  371.1(f)(10),  371.1(g)(1)(ii)(‘d’), 

371 .1  (g)(1  )(ii)(‘e’),  371 . 1  (g)(1  )(iii)(‘b')-('d’),  371 . 1  (g)(1  )(iii)(‘e')[removed],  371 .1  (g)(1  )(iv), 

6  NYCRR  373-2.1  (a)(6),  373-3.1  (a)(6), 

6  NYCRR  374-1. 8(a)(2)(i),  374-2. 1(a)  introductory  paragraph,  374-2.1  (a)(1),  374-2. 1(a)(3), 
374-2. 1(a)(5)  through  374-2.1  (a)(9),  374-2.1  (a)(11)  through  374-2. 1(a)(13),  374-2. 1(a)(17), 
374-2.1  (a)(20)  through  374-2.1  (a)(26),  374-2.1  (a)(28),  374-2. 1(a)(29),  374-2.2,  374-2.3 
(except  374-2.3(c)(3)-(6)  and  374-2.3(f)),  374-2.4,  360-14.1  (b)(7)  360-14.1  (b)(8)  374- 
2.5(a)(1),  374-2.5(a)(3),  374-2. 5(a)(4),  374-2.5(a)(5)  introductory  paragraph,  374- 
2.5(a)(5)(i),  374-2.5(a)(5)(ii),  374-2.5(a)(5)(iii)  through  (v),  374-2.5(b),  374-2.5(c),  374- 
2.5(d)(1),  374-2.5(d)(2),  374-2.5(d)(3),  374-2.5(e)(1)  through  374-2.5(e)(3),  374-2.5(e)(5), 
374-2.5(f),  374-2.5(g),  374-2.5(h),  374-2.6(a)(1 ),  374-2.6(a)(3),  374-2.6(b),  374-2.6(c), 
374-2.6(d)  (except  374-2.6(d)(4)),  374-2.6(e),  374-2.6(f),  374-2.6(g),  374-2.6(h),  374- 
2.6(i),  374-2.6(j),  previous  374-2.7  and  374-2.8  [removed],  374-2.7(a),  374-2.7(b),  374- 
2.7(c),  374-2.7(d)(except  374-2.7(d)(4)),  374-2.7(e)  (except  374-2.7(e)(5)  and  (6)),  374- 
2.7(f),  374-2.7(g),  374-2.7(h),  374-2.8,  374-2.9(a),  374-2.9(b),  374-2.9(c) 

'  A  Revision  Checklist  is  a  document  that  addresses  the  specific  changes  made  to  the  Federal  regulations  by  one  or  more  related  final  rules 
published  in  the  Federal  Register.  EPA  develops  these  checklists  as  tools  to  assist  States  in  developing  their  authorization  applications  and  in 
documenting  specific  State  analogs  to  the  Federal  Regulations.  For  more  information  see  EPA’s  RCRA  State  Authorization  Web  page  at  http;// 
www.epa.gov/osw/laws-regs/state/index.htm 

2 The  New  York  provisions  are  set  forth  in  the  Title  6  of  the  New  York  Codes,  Rules  and  Regulations  (6  NYCRR),  as  amended  effective 
through  May  12,  2006,  unless  otherwise  specified. 

3  Note  that  at  6  NYCRR  371 .1(d)(1  )(ii)(‘e').  New  York  references  old  contact  information  for  the  Government  Printing  Office.  The  correct  contact 
information,  as  found  at  40  CFR  260.11(c)  is:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  DC  20402,  (202) 
512-1800. 


H.  Where  are  the  revised  State  rules 
different  from  the  Federal  rules? 

More  Stringent  State  Hnles 

New  York  used  oil  regulations  are 
more  stringent  than  tlie  corresponding 
Federal  regulations  in  a  number  of 
different  areas.  TIk;  more  stringent 
provisions  are  binng  recognized  as  a  jrart 
of  the  Federallv-anthorized  program  and 
an;  Federally  (!nforc(!able.  The  s])(!cific 
more  stringent  ])rovisions  are  di.scus.sed 
in  detail  in  the  revised  Program 
Hciscription  New  York  submitted  with 
the  u.sed  oil  authorization  application, 
and  include,  but  are  not  limited  to,  the 
following; 

1.  Now  York  r(!(]uii'(!s  that  laboratorv  tests 
or  sainj)lo  analystis.  including  rol)utlal)l(; 
|)rosuinplion  analyses,  be  ])errorine(l  bv  a 
.Stale-cerlilied  laboratoiy.  The  Federal 


program  docis  not  contain  a  lab  ccjrtil'icalion 
program:  :)74-2.2(a)(2)(i)(-b')Cl ').  ;)74- 
2.2(b)(l)(i).  ;)74-2..5(e)(:))(i).  :)74-2.6(d)(2)(i). 
;)74-2.7(d)(:))(i). 

2.  New  York  does  not  have  analogs  lo  40 
Cl'  R  275)..5,5(a)(l).  (a)(2)  introductory 
paragrapb  and  (a)(3)  bcuianse  llu;  .Slal(!  does 
not  accept  relianc(!  upon  ginieralor 
knowledge!  of  llu!  balogen  content. 

3.  Used  oil  colbuilion  ceinleii's  are  subject  lo 
till!  more  stringent  transfer  facility  standards: 
374-2. l(a)(23),  374-2.4(b)(2)(i).  374-2. Ii(c)(l ) 
introductory  ))aragrapb. 

4.  l)s(!d  oil  transfer  facilities  arc!  snbj(!cl  lo 
a  mimb(!r  of  addiliomd  r(!(inir(!m(!nls 
including  lIu!  gen(!nd  facililv  standards  for 
processing  iind  revreefining  lac:ililie!s, 
addiliomd  testing,  reporting  and  lemeergiencv 
proce!dnre!s.  and  closure!  r(!(piirem(!nls:  374- 

2.. 5(<i)(.5)  inirodnclorv  i)itnigra|)b.  374- 

2.. 5(el){1)(i)Ca').  374.2..5(e)(2).  374-2.5(f)(8). 
374-2.0{c)(1)(ii)Cc').  374-2.(i(c)(1)(iv)Cb'). 
374-2. 6(c)(2)  inlrodne:lory  paragra])b,  374- 


2.6(c)(2)(i)Cb').  374-2.6(e:)(2)(ii)Ca').  374- 
2.6(c)(2)(ii)(T).374-2.6(c)(2)(vi)Cd')C2'). 
374-2.6(c)(2)(vi)Ci'). 

5.  Abov(!gronnd  iind  nndi!rground  nse!d  oil 
liinks  mnsi  also  be!  in  e;e)mpliane:e!  with  meere 
slringe!nl  inslalhilion.  e:le)snre!.  inspe!e:lie)n  emel 
re!p;nr  sliinelarels,  iinel  re!gislnilion 
re!eiuire!me!nts  in  Ne!W  Yeirk's  l’e!lrole!iim  Hulk 
.Storage  (RHS)  redes,  (i  NYCRR  Parts  612.  613. 
iinel  614.  including:  374-2. 2(ii)  iniroelneileery 
piiragraiib.  374-2. 3(e:)(2).  374-2. 5(f)(:))(i).  (ii). 
anel  (iii).  374-2. 6(e!)(2)  intre)elne:lorv 
|)iiragraph.  374-2. 6(e!)(2)(i),  (ii)  anel  (iii).  anel 
374-2.6(e!)(7)(iii).  374-2.6(e!)(7)(i)(-a').  374- 
2.7(e!)(2)(i).(ii)  anel  (iii). 

6.  Unlike!  ibe!  fe!ele!riil  gove!rnme!nt.  the!  slide 
snbje!e:ls  iise!el  oil  burne!rs  tee  the!  meere! 
slringe!nl  mimage!me!nl  stiindiirels  in  ibe  slate! 
Air  Quality  re!gulalie)ns  of  6  NYfiRR  Part  225: 
374-2.2(ii)(5)(ii).  374-2..5(el)(l)(iii).  374- 
2.7(a)(2)  inlrodiuitory  ])aragrapb.  374- 
2.5)(a)(l). 
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7.  N(!\v  York  proliihits  Iho  iiso  of  iisimI  oil 
as  a  (lust  siip|jri!ssaiil;  374-2. 2((:)(2).  374- 
2.3(a)(2)(v).  374-2..3(a)(3)(v).  374-2.(i(a)(3)(v). 
374-2. 7(a)(2)(v).  374-2. 

a.  .Slora^i!  of  us(!(l  oil  niiisl  also  lx;  in 
coinpliancn  with  local  and  static  tin!  and 
l)nildin^  codes,  including  NI''l’A-3():  374- 
2.3{c)(l)(i)  and  (ii).  374-2..3(n(2).  374- 
2. ()(<■)(  1 ),  374-2. 7{(!){  1  )(i)  and  (ii). 

a.  .Spills  art!  subject  to  ri!(pnn!in(!nls  in 
Article  12  ol  the  Navif^ation  Law.  its 
ilnpl(!ln(!ntin^  r(!»nlations.  and  r(!lat(!d 
Itrovisions  in  tlu!  liiu  ironm(!ntal 
(:onsi!rvation  l-iw  and  the  I’lt.S  r(!^nlations. 
in  addition  to  th(!  lederal  standards:  374- 
2.3(c)(‘l)(i):  374-2. .T(d)(3)  introductory 
paragraph.  374-2. .3(d){3)(\  ).  374-2. .T(i){7)(i). 
374-2.li(e){li){i).  374-2.7(e){8)(i) 

It).  N(!\v  York  re(|nin!s  additional  lahi!ling 
oi  units  associattul  with  ns(!d  oil  storagt!: 
374-2.3(c,)(a)(i).  374-2.3(c){8)(ii).  374- 
2..a(n(ti)(i).  374-2.5(l)((i)(ii).  374-2.(i(e)(.3)(i). 
374-2.li(e)(."i){ii).  374-2.7(e)(7)(i).  374- 
2.7{e)(7)(ii). 

1 1.  New  York  n!(]nires  additional 
notilication.  nxiordkeeping  and  incn!as(!d 
pt!riods  oT  ntcortl  r(!l(!nlion  lors(!veral  as|)(!cts 
ol  nstid  oil  inanag(!inent:  374-2. .3{i!)(.a).  374- 
2.3(g)(1)  and  (g)(2)  introdnetorv  paragraphs. 
374-2.3(g)(l)(vi)  and  (g)(2)(vi).  374-2.3(g)(3). 
374-2. 3(g)(4)(i).  374-2. (i(g)(l )  introdnetorv 
jiaragraph.  374-2. (i(g)(1  )(vi)  and  (g)(2)(vi). 
374-2.()(g)(3).  374-2.li(h)(  1  )Ca  )  and  (  h  ). 
374-2.7(d)(3).  374-2. 7(i)(2).  374-2.7(g)(  1  )(i). 
374-2.7(g)(2).  374-2.8(c)(2).  374-2.8(e)(3). 
374-2.8(0(1  )(i)  and  374-2.8(0(2). 

12.  Nt!W  3'ork  prohibits  tin!  storagi!  of  ns(!d 
oil  in  |)its.  ponds  and  lagoons.  .Storage!  in 
snriact!  iinponndin(!nts.  incinding  thosi! 
snhject  to  r(!gidation  ninh!!' 40  (3'’R  Parts  204 
and  2(i3.  is  also  prohihittHl:  374-2. 2(c)(1 ). 

13.  N(!w  York  n!(|nir(!s  that  proc(!Ssors/ri!- 
r(!lin(!rs  must  snhinit  to  tlu!  d(!|)artnn!nfs 
(;(!idral  OHict!  and  K(!gional  OlTict!,  an  annual 
n!port  inst(!ad  ol  a  hi(!nnial  h!lt(!r.  as  r(!(pnr(!d 
in  the  l(!d(!ral  r(!gnlalions:  374-2. ()(h)(2). 

14.  The  N(!W  York  iis(!d  oil  regnlations 
havt!  s(!vt!ral  inort!  slringt!nl  provisions  which 
include,  hut  art!  not  linnt(!d  to: 

a.  N(!W  York  prohibits  tin!  disintsal  of 
it!cyt:lahle  nst!d  oil  by  in(!ans  oT  ahsorh(!nts, 
e.\ce|)t  toc  hvin  uj)  s]jills;  374-2. 2(c)(4). 

h.  H  a  facility  owin!r  or  op(!rator  does  not 
ix!hut  the  pr(!sninption.  the  owiu!!'  or  op(!rator 
must  r(!j(!ct  tin!  load  and  notify  tin! 
d(!partnn!nl  Kttgional  .Solid  and  lla/.ardons 
Mal(!rials  (!ngiin!(!r:  374-2. 0(d)(3). 

c;.  Owners  and  oi)(!ralors  of  nst!d  oil 
transler  facilili(!s  nnist  l(!sl  all  incoming  loads 
of  ns(!d  oil  for  tt)lal  halog(!n  conlt!nl.  in 
accordanct!  with  a  writt(!n  (|nalitv  control 
|)lan:  374-2. 3((!)(2). 

Bioadtu'  in  Scopn  Bnqiiinnnnnts 

Wo  consider  tlu;  following  .Stale 
n!(iuir(!inent.s  to  he  heyond  the  scope  of 
the  Federal  program,  and  therefore.  FI’A 
is  not  authorizing  tlutse  nuptireinents. 
The  sjuicihc  broader  in  scojie  |)rovisions 
art!  discus.sed  in  detail  in  the  revised 
I’rograin  Dti.scription  New  York 
snhinitted  with  tin;  used  oil 
authorization  application,  and  include, 
hut  are  not  liinitinl  to,  the  following: 


1.  N(!W  York  r(!gnlalt!s  ns(!d  oil  containing 
greater  than  30  ppm  ol  P(35  wasl(!s  as 
hazardous  waste!,  unless  the  I’dHs  wen! 
d(!ri\(!d  solelv  Irom  small  capacitors: 
how(!Vi!r.  these!  wast(!s  are!  not  consi(h!n!d 
hiizardous  wasti!s  nmh!r  the!  Pe!ele!ral  K(3<.\ 
preegram.  P(iH  Wiiste!S  iire!  re!g(date!el  nnele!r  the! 
I■'e!ele!rill  Teexie:  .Seihstime:e!s  (ieentre)!  Ae;t  (T.SdA) 
at  4(1  ('.PK  part  701.  The!  fe)lle)wing  New  Yeerk 
nse!el  e)il  |)re)visie)ns  eire!  hreeiiele!!'  in  se:e)|)e! 
he!e:aeise!  the!y  ine.lnele!  re!einire!me!nts  iisse)e:iale!el 
with  the!  re!gnlatie)n  eef  Pdi  waste!  .is  a  state!- 
eenh’  hiizareleens  weiste!:  374-2. 2(;i)(0).  374- 
2.2(h)(l)/Tahle!  1.  374-2. 3(e)(4).  374- 
2.0(el)(4). 

2.  Ne!w  Yeerk  h;is  ne)t  iiele)pte!el  the!  f'e!ele!ral 
e!.\e:hisie)n  at  40(3  K  2()1 .4(l))(14)  whie:h 
e!xe!mi)ts  freem  the!  hii/.iireleens  weiste! 
re!gnlcitie)ns  nseul  eeil  re!-re!fining  elistillatieen 
heetteems  that  iire!  n.se!el  iis  le!e!elste)e:k  te) 
mimidae:tnre!  iisphedt  pre)elne:ts.  .Sne:h  use!el  eeil 
re!-re!fining  he)tte)ms  are!  snhjeeel  tee  re!gnlaliem 
in  Ne!w  Yeerk. 

3.  .Sul)elivisie)n  374-2.3(1)  ele!tails 
re!e|nire!me!nts  leer  iie:e:e!pling  nse!el  eeil  freem  eh)- 
il-ye)urse!lfe:rs  (DIYs)  at  se!rvie:e!  iinel  re!t;iil 
e!stiihlishme!nts.  'I'heise!  re!einire!me!nts  re!gnlate! 
e!ntitie!s  met  snhie!e:t  tei  the!  l''e!ele!ral  nse!el  eeil 
re!gidiitie)ns. 

Hroadetr-in-scope!  reeiuiretnetnls  are;  tiot 
part  of  the  anthorizenl  inogram  anel  liPA 
cannot  einforce;  lluan.  Although  e:ntitie;.s 
must  ceimiily  with  thei.se;  rexiuireiinents  in 
accordance  with  .State  law.  tliew  are!  not 
KORA  reuiuireiinents. 

I.  Who  handles  permits  alter  the 
authorization  takes  elTect? 

New  York  will  issue:  ])ermit.s  fe)r  all 
the  pre)visi()n,s  fe)r  which  it  is  authorize:d 
anel  will  adtnini.ste:r  the  permits  it 
issues.  EPA  will  contitnu:  to  aelministe:r 
atiy  KORA  hazardous  wa.sle  permits  or 
pentions  of  permits  still  in  e:ffe:ct  which 
we  issueel  prior  to  the  effective  date  of 
this  aulhe)rization,  anel  akso  to  process 
permit  modification  re:cpiests  for 
facilities  with  existing  permits.  EPA  will 
not  issue  any  more  new  permits  or  new 
|)ortion.s  of  peirmits  for  the  provisions 
listed  in  the  Table  in  section  C  above 
after  the  effeictive  date:  e)f  this 
authorization.  Pursuant  to  §  3(K)(i(g)(l) 
e)f  RORA.  EPA  may  continue  te)  issue  or 
denv  permits  to  facilities  within  the: 
.State  to  impleme:nt  those  regulations 
])romulgal(:d  under  the  authe)rity  of 
ikSWA  for  which  New  York  is  not 
authorized. 

).  How  does  today's  action  affect  Indian 
country  (18  D.S.O.  115)  in  New  York? 

The  .State  of  New  York's  1  lazardous 
Waste  Program  is  not  anlhe)rized  to 
o])erate  in  Indian  country  within  the 
.State.  Therefore,  this  action  has  no 
effect  on  Indian  conntrv.  EPA  will 
continue  to  implement  and  administer 
the  RORA  program  in  these  lands. 


K.  What  is  codification  and  is  EPA 
codifying  New  York’s  hazardous  w'aste 
program  as  authorized  in  this  rule? 

Oodification  is  the  jirocess  of  ])lacing 
the  .Slate's  statutes  and  regulations  that 
comprise  the  .State's  authorized 
hazardous  waste  program  into  the  Oode 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  .State  rules  in 
40  OFR  part  272.  If  this  rule  takes  effect, 
or  we  finalize  the  companion  ])roposal 
to  authorize  the  .State's  changes  to  its 
hazardous  waste  ])rogram.  we  may.  at  a 
later  date,  amend  40  OFR  part  272, 
snhpart  1111  to  codify  New  York's 
authorized  program. 

1..  Statutory  and  Executive  Order 
Review's 

This  rule  only  authorizes  hazardous 
waste  reepnrements  pursuant  to  RCRA 
.section  HOOO  and  impo.ses  no 
reciuirements  other  than  those  imposed 
by  .State  law.  Therefore,  this  rule 
complies  with  aj)])lical)le  executive 
orders  and  statutory  provisions  as 
follows. 

1 .  E\(!(:u1iv(}  Ordnr  728h'h‘;  I{(!<>id(ttorv 
Id(innin<’  and  /ffn  /ewand  Exncutivn 
Ordar  lii563:  Ini})rovin;^  /?r.*g(i/o(/on  and 
l{(^;^id(ilory  /fei'/cu' — The  Office  of 
Management  and  Hndget  (OMB)  has 
exem])ted  this  rule  from  its  review 
under  Ivxeculive  Orders  128()()  (.58  FR 
51735,  October  4,  1983)  and  13583  (78 
FR  3821.  January  21. 2011). 

2.  Pnpnvwaik  Hadiiciion  Act — This 
rule  does  not  impose  an  information 
collection  burden  under  the  Pajierwork 
Reduction  Act  (44  II..S.O.  3501  at  saq.) 

3.  Ih;gid(ilory  Floxihility  Act — After 
considering  the  economic  impacts  of 
this  rule  on  small  entities  under  the 
Regulatory  Flexibility  Act  (5  IJ.S.O.  801 
(‘t  saq.).  I  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  numher  of  small  entities. 

4.  Vnfiindad  Mandates  Refonn  Act — 
Because  this  rule  apjiroves  pre-exi.sting 
retjuirements  under  .State  law  and  does 
not  impo.se  any  additional  enforceable 
duty  heyond  that  reejuired  by  .State  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniciuely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
(Pul).  L.  104B4). 

5.  Executive  Order  13132: 

Federalism — Executive  Order  13132  (84 
FR  10885,  A])ril  23,  1007)  does  not 
aj)ply  to  this  ride  because  it  will  not 
have  federalism  implications  (i.e., 
snhstanlial  direct  effects  on  the  .States, 
on  the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government). 
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().  Ex(H:utive  Oniar  1 3 175: 

(k)nsiill(ilion  and  (Coordination  with 
Indian  Trilnd  Ciovannnents — Executive 
Order  13175  (05  ER  07240,  Novianlier  0, 
2()()())  does  not  applv  to  this  ruU; 
l)i!(:au.se  it  will  not  have  tribal 
implications  (i.e.,  substantial  dinul 
elTects  on  oiu;  or  more  Indian  triluis,  on 
the  relationsbi])  1x4 ween  the  Eedinal 
gov(!rnment  and  Indian  tribes,  or  on  the 
distribution  of  |)ower  and 
responsibilities  betweim  the  Eiuleral 
Oovannment  and  Indian  tribes). 

7.  Exocntiva  Order  13045:  Protection 
of  (Children  from  Enviromnented  llecdth 
fr  Safety  Bisks — Tins  rnle  is  not  subject 
to  Executive  Order  1  :i()45  (02  FR  10885, 
A])ril  23,  1007)  because  it  is  not 
economically  significant  and  it  is  not 
based  on  bealtb  or  safety  risks. 

8.  Execative  Order  13211:  Actions 
that  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use — This  rnle  is  not 
subject  to  Executive  Order  13211  (tiO  FR 
28355,  May  22.  2001)  because  it  is  not 

a  significant  regulatory  action  as  defined 
in  Execntiv(!  Order  12800. 

9.  Natiomd  Technology  Transfer 
Adyancement  Act — ERA  ajiproves  State 
programs  as  long  as  they  meet  criteria 
reipniHul  by  R(iRA,  so  it  would  bi; 
inconsistent  with  aiiplicable  law  for 
Id’A,  in  its  review  of  a  State  program, 
to  r(!(juire  the  n.se  of  any  particular 
voluntary  consimsus  .standard  in  ])lace 
of  another  standard  that  mei;ts  the 
re(|uirements  of  RC’.RA.  rims,  section 
12(d)  of  the  National  'recbnology 
Transfer  and  Advancement  Act  (15 
ll.S.O.  272  Note)  does  not  apply  to  this 
rule. 

10.  (Congressiomd  Beyiew  Act — ERA 
will  submit  a  rejiort  containing  this  rnle 
and  other  information  reipiired  by  the 
Ciongressional  Review  Act  (5  II.S.C.  801 
et  seep)  to  the  II.S.  Senate,  the  IJ.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  jirior  to  publication  in  the 
Federal  Register.  A  major  rnle  cannot 
take  effect  until  00  days  after  it  is 
])nblisbed  in  the  Federal  Register.  This 
ac;tion  is  not  a  “major  rnle"  as  defined 
bv  5  IJ.S.C.  804(2).  This  action  will  be 
effective  on  May  10.  2013. 

List  of  Subjects  in  40  CFR  Part  271 

I'invironmental  ])rotection, 
Admini.strative  practice  and  ])roc(Kinre. 
(Confidential  busine.ss  information. 

I  la/.ardous  waste,  1  lazardons  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Renal  ties. 
Reporting  and  recordkeeping 
riuinirements. 

Authority:  'lliis  action  is  issiunl  uiuler  the 
authority  ol  sections  2()()2(a).  3000  and 
7004(1))  of  the  .Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  091 2(a).  0920.  0974(h)). 


Dated:  Decemher  19.  2012. 

Iiiclith  A.  Enck, 

Itegioinil  Administrator.  Begion  2. 

|I  K  Dec.  liai  :i-n.'')4ii I  I’ilt!(l  H:4.")  anil 

BILLING  CODE  6560-50-P 

DEPARTMENT  OF  TRANSPORTATION 

Pipeline  and  Hazardous  Materials 
Safety  Administration 

49  CFR  Parts  105, 171, 172,  173, 177, 
178,  and  180 

[Docket  No.  PHMSA-201 1-0138  (HM-218G)] 
RIN  2137-AE78 

Hazardous  Materials;  Miscellaneous 
Amendments  (RRR) 

AGENCY:  Ri])eline  and  Hazardous 
Materials  Safetv  Administration 
(RHMSA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  RHMSA  is  amending  the 
Hazardous  Materials  Regulations  (HMR) 
to  make  miscellaneous  amendments  to 
n])date  and  clarifv  certain  regnlatorv 
reipnrements.  These  amendments 
promote  safer  transjiortation  juactices. 
eliminate  iinnece.s.sarv  regnlatorv 
repnirements,  address  a  ])etition  for 
rulemaking,  incorj)orate  a  special  permit 
into  the  HMR.  facilitate  international 
commerce,  and  simplify  the  regulations. 
These  amendments  also  update  various 
entries  in  the  Hazardous  Materials  Table 
(HMT)  and  corresponding  special 
provisions,  clarify  the  lab  ])ack 
re(|uirements  for  temjierature-controlled 
materials,  and  reijiiire  hazmat 
employers  to  make  hazmat  emjiloyee 
training  records  available  upon  reiinest 
to  an  authorized  official  of  the 
Department  of  Transjiortation  (DGT)  or 
an  entity  explicitly  granted  authority  to 
enforce  the  HMR. 

DATES:  Effectiye  Date:  This  rnle  is 
effective  May  10,  2013. 

Voluntary  (Compliance  Date: 
Voluntary  compliance  with  all 
amendments  is  authorized  March  11, 
2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Benedict.  Standards  and  Rulemaking 
Division.  (202)  300-8553,  Ri|)eline  and 
Hazardous  Materials  .Safety 
Administration.  IJ..S.  Department  of 
Trans])ortation,  1200  New  [ersev 
Avenue  .SE.,  Washington,  D(',  20500- 
0001. 

SUPPLEMENTARY  INFORMATION: 

Cionlents 

1.  Background 

A.  Notice  of  Proposed  Rulemaking  (NPRM) 


B.  Coiuinenters 

It.  tliscussion  ol  Amendments  and 
.'\])plical)le  Gomments 

A.  General  GonnnenIs 

B.  Provisions  Adopted  in  This  T'inal  Rule 
ami  Discussion  otGommenIs 

G.  Gomments  Beyond  Ihe  .Scope  of ’This 
Rulemaking 

D.  Provisions  Not  Ado|)led  in  'This  T'inal 
Rule  and  Discussion  of  GonnnenIs 
III.  Regulatory  Auaivses  and  Notices 
.\.  .Slalulorv/begal  Authority  tor  Ihe 
Rulemaking 

B.  I'ixeculive  Order  128()().  Tlxeculive  Order 
133(i3  and  DO'T  Regulatory  Policies  and 
Procedures 

G.  Executive  Order  13132 

D.  Execulive  Order  13175 

E.  Regulatory  l''lexihility  Act.  Execulive 
Order  13272.  and  DO'T  Procedures  and 
Policies 

!•'.  Pa])erwork  Reduction  Act 

(;.  Regulatory  Identifier  Number  (RIN) 

11.  lJufunded  Mandates  Reform  Act 
I.  Environmental  AssessmenI 
I.  Privacy  Act 

K.  International  Trade  Analysis 

I.  Backgruiind 

/\.  Notice  of  Proposed  Bulemaking 
(NPBM) 

On  April  2(i.  2012.  RHM.SA  published 
•I  NRRM  under  Docket  RHM.SA  2011- 
0138  1 77  FR  248851  (HM-218G)  that 
jn'opo.sed  amendments  to  update  and 
clarifv  existing  reipnremenls  of  the 
HMR'  The  NRRM  and  this  Final  Rnle 
are  jiarl  of  the  Deiiartment  of 
Transportation’s  Retrospective 
Regnlatorv  Review  (RRR)  designed  to 
identify  ways  to  inpirove  the  Hazardous 
Materials  Regulations  (HMR;  40  ('.FR 
parts  171-180).  The  NRRM  projiosed 
amendments  to  njnlate  and  clarify 
existing  re()uirements  by  incorporating 
changes  into  the  HMR  based  on 
RHM.SA’s  own  initiatives.  'The  proposed 
amendments  were  identified  through  an 
extensive  re\'iew  of  the  HMR  and 
previously  i.ssued  letters  of 
interjiretation  to  the  regulated 
hazardous  materials  transjjortation 
community.  In  addition,  the  NRRM 
propo.sed  to  incorporate  a  special  permit 
with  a  longstanding  history  of  .safetv 
into  the  HMR  and  respond  to  a  petition 
for  rulemaking.  'The  changes  pro])osed 
in  the  A])ril  2(i.  2012  NRRM  are 
summarized  below: 

•  Rermit  designated  agents  for  non¬ 
residents  to  submit  designation  reipiests 
by  electronic  mail  in  addition  to 
traditional  mail. 

•  Add  the  .Snlphnr  Institute’s  ('T.SI) 
"Molten  .Sulphur  Rail  'Tank  (iar 
Guidance"  document  to  the  list  of 
informational  materials  not  requiring 
incorporation  hy  reference  in  (^171.7 
(Responds  to  petition  for  rulemaking  R- 
1581). 
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Federal  Regisler /  Voj. 


X,’  Hazanlons 

M.<tenals  Ial,lo(HMT)  Incorrect  an 
eiror  in  the  transportation  nMpiirenKnits 
lor  entries  listed  under  tlie  jiroper 
. 

•  Revise  the  4}  172.101  HM'F  to 

n-Xl  ethvl.  see 

3>etl,vlzinc  lliat\vassuper.sededl,v 
IJ'oper.shippino  names  adopted  in  a 
pnivious  riileinakin<>. 

•  Add  the  inadveNentlv  omitted 
irntries  Or ‘-I’aint  related  material. 
Oinmahle.  corrosix-e  (inclmUwj,  paint 

or  radnctnii,  coinpoumir 
HN.HOO.  pc  11.  and  PC  HI  t„  the 
172.101  HMT 


_7«.  No.  47/Moinl,iy.  Mardi  II,  201 3 /Ki, I, is  a 


Old  Regulations 


•  Remove  relerences  to  spec  ial  ‘-^Plosives. 

provisions  H72  and  H74  in  ^  1 72  102  i  -/nr  permit  D( 

•  Revi.se  special  provi.sion  i:i«  i„  into  1 72. 134.  to  authorize 

s  172  102  to  clarity  the  lead  .solnhilitv  '■'”yPn'lelion  hy  motor  vehicle  ol 

ealculation  used  to  chissilV  a  material  as  i!;  nmdiv.nl  wastes, 

a  Marine  Pollutant.  designated  as  sharps,  in  non-DOT 

•  Revi.se  the  shipping  paper  «pecihcation  containers  fitted  intc 

reipiireinents  in  4j  1 72.20:i(e)  to  oc.nnii  "''“-ejecl  racks. 


transporting  Division  2.1  and  2.2  ga.sc's 
in  Dewar  flasks.  ^ 

s  l>r<>vi.,i„n.s  in 

17.1.12  pertaining  to  teinperatnre- 

(.onti oiled  materials  contained  in  a  lah 

(■iarily  the  excejitions  for  external 
niergency  .self-clo.sing  valves  on  cai-o 
lank  motor  vehicles  (CTMVs)  in 
?f  17.1.:i;i(g)  to  specify  that  external 
nnmrgency  .self-closing  valves  on  MC 
.  .  H  cargc,  tanks  ^ 
iqiiids  may  remain  open  dnrim. 
Iran.sportation.  ” 

«Pnnial  permit  DOT  SP- 

1.1...%  into  4j17;i.i;i4.  to  authorize  the 

tian.sportation  hy  motor  vehicle  of 


■  •  no.oms  m  4J  l72.20:i(e)  to  permit 
tin;  placement  of  phrase  "Kesichie  last  •  .  ^ 
(  ontained’-  hetore  or  after  the  basic 
sinpinng  description  .sequence,  or  for  f 
nni  shipments,  directiv  preceding  the  x 
R''”P‘n-.shippi„g„a„,o  in  the  basic  '  P'f" 

^Inppino  de,scription  .sequence.  '  '"f/i; 

•  *’l»lnte  the  training Vecordkeepino 
"Allurements  in  §  1 72.704  to  speci  V  that  I  ” 

i>a/anat  employer  must  make’  hazinat 
'-iiiiihn  ee  training  rec:ords  available 
"poll  rec, nest,  at  a  rea.sonahle  tim,.  and  r  ' 
"cation,  to  an  authorized  official  of  the  ' 

cpi.r.mcnitc,fTranspc,rtaticni,.nhe  " 
^^WM.Inm,l„|||„„.„|,„ul,S,H;urny 

•  ^'larity  that  the  material  of  trade  Kl*  ^ ’'1 
‘^X‘:cptioninSl7:i.0mavh,Mis.ulxvh.m 

-  Commenter 

American  Coating  Association.  Inc 

American  Trucking  Association  .  . 

Association  of  American  Railroads  . 

Association  of  Hazmat  Shippers  . 

The  Fertilizer  Institute  . 


.min,  as  snarps.  m  non-DOT 
•spoci  heat  ion  containers  fitted  into 
wfieeled  racks. 

•  Revi.se  the  re(|uirement.s  for  can-o 
air  tnmsport  of  alcoholic  beverages  h, 

Jf  17.1.1. to  harmonize  with  tlu?^ 
International  Civil  Aviation 

h-ganizatioiTs  (ICAO)  Technical 

liistnictions  (Tf). 

•  ^darify  the  exceptions  in  4}  17:1  IflUa 
ornon-sp,  ahl,ihatteri...ser:nreci  to 

-skids  or  pallets. 

•Rnyisn^l7H.2(c)toclarifvthe 
i'Pplicahiht  v  of  the  closure  notification 
'""“"'‘'S'- 


residues. 

•  (.lardy  the  re(|uirement.s  for  the 
1  lame  I  enetratiou  Resistance  test 
■specified  for  chemical  oxygen 


gnnerator.s  aiul  certain  compre.ssed  ga.ses 
in  A|)pendix  lx  to  Part  178. 

•  (.larify  the  inspection  record 
'''•M|""‘'nent.s  in  4,180.418  for  di.scharge 

•sy.stems  of  cargo  tanks  transporting 

liqiinfied  aim pres.sed  ga.ses. 
ll  (loinnwntars 

2n[2‘KIPPX4’‘i’‘  April  28. 

I  IIMSA  received  22  public  comments 
respon.se  to  the  NPRM's  propo.sed 
amendments,  from  trade  a.s.sociations 
"ifiiesenting  various  indu.stries, 
nidividnal  hiisine.s.ses.  and  concerned 
"tiamswho  make  up  the  regulated 
‘■"•"mnnity.  While  the  majoritv  of  the 

t'l.rNPRM*’"  proposals  in 

H.  N1  KM.  some  coinmenters  exjiressed 
adverse  opinions  with  specific 
proposals  In  response  to  the  feedback 
Jiiovided  hy  these  coinmenters.  PUMSA 
will  addre.s.s  and  di.scn.ss  both  the 

ihelTMKV‘‘o‘-’''^’?^  ^‘doptalinto 
"  this  rnlennikingniuler  the 

and  ,  .X/  '''’''’'"''  ''/Ammu/men/.s 

(nuJ  Apphcahla  (.oninwnts.  "In 
addition,  .some  coinmenters  jirovided 
suggestions  for  revisions  that  were  not 
spaafically  addre.s.sed  in  the  NPRM.  and 
llieiefore.  are  considered  hevond  the 
•Acope  of  this  rulemaking.  The 
(  oimnents.  as  submitted  to  this  docket 
in.iy  he  accessed  via  http:// 
n  n  w.raoulal ions.gov  and  were 

•1  1  ipanies,  and  a.s.sociations 
(alilirevialions  u.sed  thronghont  the 
document  and  Docket  Reference 
mimhers  are  also  jirovided); 


erous  Goods  Advisory  Council  ^  ‘ces,  Inc  .  COSTHA .  RHMSA-201 1-0138-001 1 

■ertilizer  Institute  .  .  DGAC  .  PHMSA-201 1-0138-0010 

ational  Vessel  Operators  Danaerous  GonHc ’ao .  TFI  .  .  PHMSA-201 1-0138-0009 

Sulfur  Products  Company  LLC  Association  Inc .  IVODGA . .  RHMSA-201 1-0138-0021 


Abbreviation  I  ^ 

- - - — Docket  reference 

ACA  .  . . . 

'  ATA  .  RHMSA-201  1-0138-0012 

AAR  .  PHMSA-20  11-0138-0007 

AHS  RHMSA-201  1-0138-0022 

COSTHA  .  RHMSA-201  1-0138-0011 

DGAC  ....  PHMSA-201  1-0138-0010 


Sonal  ^an?  tX"  n  Distributors^' .  RSPC  .. 

national  Tank  Truck  Carriers  .  .  NACD  .. 

Oxbow  Sulphur  Inc  .  NTTC 

. ' 

The  Sulphur  Institute  . .  Stericycli 

iransammonia  Inc .  .  TSI 

Umon^Tank  Car  Company . .  Transami 

111.1,  Associ^^^^^^  .  UTCC  .. 

Utility  Sokd  Waste  Activities  Group  .  USCPTA 

veolia  ES  Technical  Solutions,  LLC  .  USWAG 


PHMSA-201 1-0138-0014 

I  NACD  .  RHMSA-201  1-0138-0025 

NTTC  . .  PHMSA-201  1-0138-0023 

!  Oxbow  .  I^HI^SA-201 1-0138-0019 

PCS  . .  RHMSA-201  1-0138-0018 

Richard  Zbilski  .  R^^MSA-201 1-01 38-4)026 

RIPA  .  .  PHMSA-201  1-0138-0027 

Stericycle  .  RI^I^SA-201 1-0138-0016 

TSI  . ;;■■■  ■■; .  PHMSA-201  1-0138-0005 

Transammonia  .  R|^'^SA-201 1-0138-001 7 

UTCC  .  .  RHMSA-20  11-0138-0020 

USCPTA  .  PHMSA-201  1-0138-0029 

USWAG  .  RHMSA-201  1-0138-0024 

Veolia  .  .  R^i'^SA-201 1-0138-0013 

— . . .  PHMSA-201  1-01 38-0008 
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II.  Discussion  of  Anunidments  and 
Applicable  C^oininents 

A.  (jtmeval  (Joininants 

On  Septeml)er  :i(),  lt)‘):i.  President  Hill 
(llinton  issued  Kxecutivi;  Order  128(i() 
which  asked  l‘'ederal  agencies  “to 
(Mihance  planning  and  coordination 
with  res])ect  to  both  new  and  (!xi.sting 
regulations;  to  ixxiliinn  the  ])riinacy  of 
Federal  agencies  in  the  regulatory 
d(;cision-inaking  jjrocess;  to  reston;  tin; 
integrity  and  legitimacy  of  regulatory 
review  and  oversight;  and  to  make  the 
process  more  accessible  and  open  to  the 
])nhlic.” 

On  October  21 . 201 1 .  President 
Harack  Obama  issued  Executive  Order 
which  is  supplemental  to  and 
reaffirms  the  princi])le.s.  structures,  and 
definitions  governing  contemporary 
r(!gnlatorv  review  that  wrn'e  established 
in  Executive  Order  128()0.  This 
(;xecnti\’e  order  urged  government 
ag(mci(!s  to  c:onsider  regulatorv 
aj)proaches  that  reduce  burdens  and 
maintain  flexibility  and  freiulom  of 
choice  for  tin;  public.  Finally,  federal 
ageni:ies  were  directed  to  ])eriodicallv 
review  existing  significant  regulations; 
retrospectively  analvze  rules  that  mav 
he  outmoded,  ineffective,  insufficient, 
or  exc(!ssively  burdensome;  and  modifv. 
.streamline.  ex])and.  or  re])eal  nigulatorv 
re(|uirements  in  accordance  with  what 
has  he(!n  learned. 

On  May  10,  2012.  Pr(!sident  Harack 
Obama  issued  Executive  Order  TKilO 
(Identifying  and  Reducing  Regulatorv 
Hurdens)  reaffirming  the  goals  of 
Executive  Order  12.'50:t  (hn])roving 
Regulation  and  Regulatorv  Review) 
issued  lanuary  18.  2011.  and  Executive 
Order  12800  (Regulatorv  Planning  and 
Review)  i.ssued  Septemj)er  80.  1998. 
Executive  Order  18010  directs  agencies 
to  prioritize  “tho.se  initiatives  that  will 
produce  significant  (]uantifiahle 
monetary  savings  or  significant 
(juantifiahle  reductions  in  paperwork 
hurdens  while  protecting  public  health, 
welfare,  safetv,  and  onr  environment.” 
Executive  Order  18010  further  instructs 
agencies  to  give  consideration  to  the 
cimudative  effects  of  their  regulations, 
including  cnmidative  hurdens,  and 
j)rioritize  reforms  that  will  significantlv 
reduce  hurdens. 

In  accordance  with  Executive  Orchns 
18010  and  18.'508.  PIIM.SA  has 
undertaken  a  r(!tros|)ective  review  of  the 
HMR.  This  final  ride  and  the  NPRM  that 
jireceded  it  are  part  of  that  initiative, 
and  were  based  on  an  internal  review  of 
the  IIMR,  special  permits,  jietitions,  and 
letters  of  interpretation.  The  April  20, 
2012  NPRM  specifically  addres.sed  a 
petition,  a  sjiecial  jiermit,  and  various 
clarifications  identified  in  letters  of 


interjiretation  and  through  PHMSA 
internal  review  of  the  HMR.  The 
])nhlication  of  the  NPRM  provided  an 
opjjortnnitv  for  further  public 
particijiation  in  the  develojunent  of  the 
regulatory  amendments,  and  jiromoted 
an  exchange  of  information  and 
perspectives  among  the  various 
stakeholders. 

PllM.SA  received  22  comments  in 
res])on.se  to  the  April  20.  2012  NPRM 
which  were  predominatelv  jmsitive. 
Some  commenters  agreed  in  ])rinciple 
with  the  ju’opo.sed  amendments  and 
offered  revisions  to  iinjirove  the  clarity 
of  the  regulatorv  text.  In  some  cases,  no 
comments  to  projiosed  amendments 
were  received.  In  these  circumstances. 
PHMSA  attributed  the  lack  of  comment 
to  either  the  nature  of  the  amendment 
being  editorial,  or  a  general 
acknowledgement  from  the  regulated 
community  that  no  ojipo.sition  to  the 
change  was  warranted.  Finally,  negative 
comments  were  also  received  on  some 
sjiecific  issues.  A  detailed  descri])tion  of 
the  original  jnoposals  in  the  April  28, 
2012  NPRM,  a  summarv  of  the 
comments  received,  responses  to  those 
comments,  and  PHMSA’s  decision  on 
future  actions  are  detailed  below. 

B.  Provisions  Adopted  in  This  Fined 
Bnli;  and  Fisenssion  ol  (ioniinents 

In  this  section.  PHMSA  di.scns.ses  the 
changes  jiropo.sed  in  the  NPRM  and  the 
comments  received  in  re.s])onse  to  the 
NPRM.  To  clearly  identify  the  i.ssues 
addressed  in  this  final  rnle.  PHMSA 
])rovides  the  following  list  of  adopted 
amendments  discn.ssed  in  this  section; 

•  Permit  designated  agents  for  non¬ 
residents  to  submit  designation  requests 
by  electronic  mail  in  addition  to 
traditional  mail. 

•  Add  the  Sul])hur  In.stitnte’s  (T,S1) 
“Molten  Suljihur  Rail  Tank  Car 
Guidance”  document  to  the  li.st  of 
informational  materials  not  requiring 
incorporation  hv  reference  in  §  171.7 
(Responds  to  petition  for  rulemaking  P- 
l,'i81). 

•  Revi.se  the  §  1 72.101  HMT  to  correct 
an  error  in  the  transportation 
requirements  for  entries  listed  under  the 
])ro])er  shipping  name,  “Hydrazine 
Dicarhonic  Acid  Hiazide.” 

•  Revi.se  the  ^172.101  HMT  to 
remove  the  entry  for  “Zinc  ethyl,  see 
Diethylzinc”  that  was  siqierseded  by 
jiroper  shijiiiing  names  adopted  in  a 
previous  rulemaking. 

•  Add  the  entries  for  “Paint  related 
material,  flammahle,  corrosive 
(including  paint  thinning  or  reducing 
compound)"  IJN8489.  PC  II,  and  P(i  III 
to  the  §  172.101  HMT  that  were 
inadvertently  omitted. 


•  Remove  references  to  special 
provisions  H72  and  H74  in  §  172.102. 

•  Revise  special  provision  188  in 

§  172.102  to  clarify  the  lead  soluhilitv 
calculation  used  to  classify  a  material  as 
a  Marine  Pollutant. 

•  Revise  the  shipping  jiaper 
reijuirements  in  ^  172.208(e)  to  jiermit 
the  phrase  “Residue  la.st  contained”  to 
he  placed  before  or  after  the  basic 
shi|)ping  description  .sequence,  or  for 
rail  shipments,  directly  preceding  the 
projier  shijiping  name  in  the  basic 
shipping  description  sequence. 

•  Hpdate  the  training  recordkeeping 
requirements  in  S  172.704  to  specifv  that 
a  hazmat  em])lo\  er  mu.st  make  hazmat 
employee  training  records  available 
iqjon  reijuest,  at  a  reasonable  time  and 
location,  to  an  authorized  official  of  the 
Department  of  Transportation  or  of  an 
entity  explicitly  granted  authority  to 
enforce  tlie  HMR. 

•  (darifv  that  the  material  of  trade 
exception  in  §  178.8  mav  he  used  when 
transjiorting  Division  2.1  and  2.2  gases 
in  Dewar  Ilasks. 

•  Clarifv  the  lab  pack  provisions  in 
§  178.12  pertaining  to  temperature- 
controlled  materials  contained  in  a  lab 
pack. 

•  Clarifv  the  excejitions  for  external 
emergency  self-closing  valves  on 
CTMVs  in  §  178.88(g)  to  sjiecilv  that 
external  emergency  self-closing  valves 
on  M(;  888  cargo  tanks  containing 
cryogenic  liipiids  mav  remain  o])en 
(hiring  transportation. 

•  Correct  an  inadvertent  deletion  of 
the  178.82  packaging  reiiuirements  for 
explosives. 

•  Incorporate  special  permit  DOT  .SH- 
18.'5.'58  into  §  178.184,  to  authorize  the 
transportation  by  motor  vehicle  of 
certain  regulated  medical  wastes, 
designated  as  .sharps,  in  non-DOT 
specification  containers  fitted  into 
wheeled  racks. 

•  Revise  the  re(|uirement.s  for  cargo 
air  transport  of  alcoholic  beverages 

§  178.1. 'll)  to  harmonize  with  the  ICAO 
TI. 

•  Clarifv  the  excejitions  in  178.1.'i9a 
for  non-s])i liable  batteries  secured  to 
skids  or  pallets. 

•  ('.orrect  regulatorv  citations  in 
§  178.2(c). 

•  Clarify  the  reijuirements  for  the 
Maine  Penetration  Resistance  test 
sjiecified  for  chemical  oxygen 
generators  and  certain  coinjiressed  ga.ses 
in  A])])endix  E  to  Part  178. 

•  Clarifv  the  insjiection  record 
riKinirements  in  S  180.418  for  discharge 
systems  of  cargo  tanks  transjiorting 
liijnefied  comjires.sed  ga.ses. 
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Hcssionatod  Af»i!iits  for  Noii-Ktj.sidonfs 

Currently.  S  105.40  pro.scrilMj.s  Iho 
nuiuironuMil.s  lor  d(;.si<>iiat(!d  aj>(:nt.s  for 
iion-rcj.sidont.s.  In  .spocifio  iostanco.s. 
such  as  tlu;  approval  of  finnvorks 
inaiudactiirod  hy  a  fonuj»n  ontity,  tlu; 
IIMR  require  non-residents  of  the 
United  States  wlio  p(;rform  liaziuat 
operations  within  the  United  States  to 
de.si{.nate  a  permanent  resident  of  the 
Unittid  Stat(!s  to  act  as  an  agiait  and 
iticeive  documents  on  behalf  of  the  non¬ 
resident.  As  .sjiecified  in  the  HMR.  non- 
re.sulents  of  the  United  States  mu.st 
preiuire  a  de.signation  notification  and 
file  it  with  PUMSA  in  accordance  with 
§105.40. 

I  he  HMR  oidy  piirmit  d{;.si<>nated 
ag(;nt  notification  docunuints  to  hi; 
inailed  to  tlu;  Aiiprovals  and  l^;rniit.s 
iJivision.  PHMSA.  Attn:  RlIH-ao.  U.S. 
Hepartinent  of  Tran.sj)ortation.  East 
Building.  1200  New  Jersey  Avenue  SE 
Washington.  HC  20590-0001 .  as 
specified  in  t}  105.40(d).  Revising  this 
r(;(pnn;nu;nt  to  allow  an  agent 
d<;signation  to  he  transmitted  hy 
(;lectronic  mail  would  provide;  gr(;at(;r 
regulatory  n(;\ihility  and  align  the 
suhmi.ssion  of  these  docunu;nts  with  the 
proc(;dur(;s  currently  in  place  for  tlu; 
suhmi.ssion  ol  other  docunuaits  niiniiri'd 
hy  PHMSA. 

hi  the  Ajiril  20.  2012  Nl’RM.  PHMSA 
propo.s(;d  to  amend  10.5.40(d)  to  permit 
agent  designations  to  he  suhmitted  hv 
(ilnctronic  mail  to  the  spiicial  permits  or 
approvals  office,  as  approjuiate.  The 
option  to  submit  a  comphited  agent 
designation  to  the  Approvals  and 
Permits  Hivi.sion  hv  mail  would  remain 
unchanged. 

PHMSA  niceived  no  comments  on  the 
l)iopo.s(;d  t.hange  to  the  niquirenuints  for 
designated  agents  for  non-residents. 

I  lu;i(;for(;,  we  an;  adopting  these 
amendments  to  §  10.5.40(d).  as  proposed 
in  tlu;  NPRM.  * 


Molten  Sulphur  Tank  Rail  Car  Guidance 
iJocument 

Section  171.7  li.sts  all. standards 
incoriiorateif  hy  reference  into  the  HMR 
and  informational  materials  not 
retpiiring  incorporation  hv  r(;ference. 

1  he  informational  inat(;rials  not 
nuiuiring  incorporation  hv  ref(;r(;nc(;  are 
not(;d  throughout  the  HMR  and  provide 
best  jiract ices  and  additional  .safety 
nu;a.sur(;.s  that  an;  not  mandatorv  lint, 
may  (;nhanc(;  saf(;tv  and  comjilianci; 

The  Sulphur  In.stitute  (TSI)  repre.sents 
tlu;  sulfur  industry  in  the  United  States 
on  a  variety  of  i.ssues  including  tlu;  safe 
transportation  of  sulfur  in  commerce. 
rSl  .suhmitt(;d  pi;tition  P-15H1  (Docket 
Numher  IM  fMSA-2(K)7-28054) 
r(;(|ue.sting  that  I^HMSA  incorjjorate  hy 


refer(;nce  TSPs  “Molten  Sulphur  Tank 
Rail  (,ar  Guidance  Documenl.”  This 
document  j)rovid(;s  h(;.st  jiractices  for  tiu' 
sah;  trans|U)rt  of  molten  sulfur  in  rail 
tank  cars.  TSI  al.so  niipiestiid  that  we 
amend  <5l7;i.24(h)(4)  to  add  the 
S(;nl(;nce  “Dri(;d  residiu;  of  niolt(;n 
sulfur  on  tank  cars  shall  nieiit  the 
‘Molten  Sulphur  Rail  Gar  (hiidanci; 
pocunient'  iucorporat(;d  hv  nifenince  in 
§171.7.” 

1-  In  the  NPRM  ))uhlished  on  April  2(i. 
2012.  PHMSA  propo.s(;d  to  adopt 
“Molten  Sulphur  Rail  Tank  Gar 
Chiidance"  in  the  li.st  of  informational 
materials  not  niquiring  incorjjoration  hv 
reference  in  SI 71.7(h).  In  addition.  ‘ 

1  H.MSA  proi)os(;d  to  nivi.se  the  entries 
lor  “Sulfur.  Molten"  sjiecified  in  the 
§  172.101  HMT  to  reference  special 
i)rovi.sion  “Ri"  and  add  .spei:ial 
provi.sion  “Rl"  to  the  R  codes  specified 
in  §  1  72.102(c)(0).  This  new  sjuicial 
provision  will  reconmu;nd  tlu;  u.si;  of  the 
Molten  Sulphur  Rail  Tank  Gar  Guidance 
document  when  transjiorting  "Sulfur 
Molt(;n”  r(;sidu(;s  hy  rail;  however,  it 
will  not  inaki;  its  use  mandatorv. 

PHMSA  did  not  jiroposi;  adding  TSPs 
sugge.sted  language  “Dried  r(;sidue  of 
molten  sulfur  on  tank  cars  shall  meet 
the  ‘Molten  Sulphur  Rail  C.’ar  Guidance 
Documenf  incorporate;!)  hv  r(;f(;r(;nc(;  in 
§171.7"  to  Sl7;i.24(h)(4).  ‘ 

PHM.SA  receiv(;d  eight  coinnu;nts  on 
the  projuised  addition  of  the  “Molten 
Sulphur  Rail  I  ank  (iar  (hiidance"  to  the 
h.st  of  informational  materials  not 
niquiring  incorporation  hv  refer(;nc(;  and 
subsequent  addition  of  special  jirovisiem 
Rl.  Sev(;n  of  tlu;s(;  comnu;nt.s 
exine.s.sed  support:  KOCH.  Oxbow.  PGS, 

1M,  ITansaininonia,  TSI,  and  UTG(;. 

K(X.H,  who  ships  more  than  5()(),0()()  > 

tmis  of  sulfur  annuallv;  Oxbow,  who  ! 

shqxs  over  l.l.OOO  railcars  of  molten  ! 

sulfur  annually;  P(kS  who  receiv(;,s  1  (> 

million  tons  of  sulfur  annually; 

riansaminonia,  who  shijis  o\  er  2.500 
railcars  of  molten  sulfur  annuallv';'and  j 
U  1  C,(„  who  i)rovid(;s  the  m(;an.s  of 
transporting  sulfur  in  ai)j)roxiinat(;lv  i 

1.100  tank  cars,  note  that  they  all 
iissi.sted  in  developing  this  document  !’ 
and  h(;lieve  it  will  h(;nefit  carri(;r.s, 
g{)V(;rnment  in.sp(;ctors,  and  shippers  hv  •, 
promoting  safer  handling  prae  tice.s.  'rp'l,  |] 
a  national  trade  association  r(;j)re.s(;ntin<>  a 
lertilizer  importers,  produc(;rs,  retailer.s"  d 
and  whole.sah;rs,  r(;iterates  the 
cmninents  of  these;  e:e)mpanie;s.  In  ^ 

aelehtion  to  e;xpre;.ssing  suppeirt  feir  the;  T 
aeleiptiem  eil  this  ele)e:uine;nt,  erne; 
ce)inine;nte;r,  I  SI,  eiffers  twe;  minor  C 

eeliteirial  change;s  to  the  pre)pe).se;el 
regulateny  te;xt.  Spee:ifie:ally,  TSI 
roquests  PHMSA  update  the  mailing 
aelelreess  li.ste;el  feir  TSI  anel  that  PHMSA  si 


re;vi,se;  the;  e;elition  li.steel  for  the 
doe:ume;nt. 

le  In  e:e)ntrast,  the;  AAR,  em  l)e;half  eif 
itse;lf  anel  its  ine;nihe;r  railreiaels, 

))re)viele;e!  e:e)minent.s  that  strongly 
oppeise;  the;  jireipose;!!  aine;neline;nt.  AAR 
state;.s  its  he;lie;f  tliat  the;  TSI  guielane.e; 
(.ontraelie.ts  e:e;rtain  re;e]uire;nie;nt.s 
spe;e:ifie;el  in  the;  HMR.  S])e;cifie:all v  AAR 
1  imte.s  that  1  7.T24(h)(4)  spe;e:ifie;.s ‘‘the;!-!; 
will  he  no  hazarelenis  male;rials  re;siehie 
adhering  te)  the;  emtsiele;  of  a  ])ae:kage 
during  transjieirt."  Enrthe;rinore;, 

§  174.57  .spe;cifie;.s  “all  hazareleui’s 
mate;rial  whie:h  has  leakeel  fremi  a 
,  pae.kage  in  a  rail  e:ar  eir  on  railreiael 
preijierty  mu.st  he  e:are;fullv  removeel  " 
AAR  states  that  §§  1 7:G24‘(h)(4)  anel 

contraelict  the 
1  SI  giiielance;  whie;h  jKirmits  rexsidue;  ein 
the;  emtsiele;  eif  a  rail  e:ar  anel  emly 
nautiems  against  the  jnusence  eif 
exe:e;.s.sive  resiehie. 

,  /y\R  imteis  that  even  small  ainenmts  of 
:  'V”  sulfur  re;sidue  e:an  gene;rate 

signifie.ant  cone;entratie)n.s  eif  .sulfur 
ilieixiele;  (SfT).  anel  sulfur  trieixiele  (.SO,) 
whie:h  are;  heith  kneiwn  e;ye;  anel 
respirateiry  irritants,  anel'  hyelre)<>e;n 
.snlfieie;  (lUS).  whie:h  has  eleinemstrateiel 
tlie;  ability  te;  ae:t  as  a  ne;r\’e)us  svste'in 
toxin  Finally.  AAR  e;xpre;.s.s(;.s  e:e)ne:e;rn 
tliat  the;  pre;se;ne:e;  eif  an  “ae:e;e;ptahle" 
level  eif  molten  sulfur  reisiehie;  em  the; 
(iiitsiele;  eif  the;  rail  e:ar  may  e:ause; 
e;nie;rge;ue:v  re;spein.se;  ae.tieins  wliem  the;v 
are;  neit  ne;e:es.sarv. 

I  HMSA  appre;e:iate;s  the;  e:eiinine;nts 
re;e;e;ive;el  re;gareling  this  jiropeiseel 
ameauhnent.  PHMSA  agre;e;s  with  AAR 
that  1  7.4. 24(h)(4)  anel  1  74.57  .spe;e:ifv 
that  no  hazardeius  materials  re;siehie  is 
pennitte;el  to  aelhe;re;  tei  the  emtsiele;  of  a 
pae:kage;  ehiring  transport  and  that  all 
haz.-irelems  material  that  has  le;akeel  from 
a  |iat:kage;  in  a  rail  e:ar  or  ein  railreiael 
preiperty  must  he;  carefullv  removeel 
noweve;r,  PHMSA  lielievexs  that  minimal 
leve;ls  eif  sulfur  re;.siehie;  on  the  outside  of 
uiil  ttink  car  j)()S(;  minimal 
transpeirtatiein  risk  elue  to  physical  state, 
(meinie.al  jireijie;rtie;.s.  anel  ainemnt. 

PHMSA  al.sei  ree:ognize;.s  the  eliffie.ultv  in 
r<;meivmg  eirieel  sulfur  resiehie  while'in 
transportation. 

PHMSA  eloe;s  not  elispute;  AAR’s 
asseirtion  that  meilten  sulfur  emits 
dange;rems  chi;niie:a].s  .sue:h  lUS,  St),, 
and  .SO,  Heiweve;r.  as  neiti;el  aheive.Vhe 
dneel,  fully-e;oeile;el  resiehie  eleie;s  neit 
gene;rate;  sue:h  ceine:e;ntratiem.s  eif  IDS, 

SO,,  anel  .SO,  anel  pei.se;s  little  .safety  risk 
Hi  this  emel.  PHMSA  e:em.sielers  the 
“Molten  Sulphur  Rail  Tank  Gar 
(Tnielane:e;”  to  he  a  valuahle  leieil  feir 
instances  in  whie:h  a  minimal  ameiunt  of 
resiehie  remains  ein  a  tank  car. 

AAR  further  comments  that  molten 
sulfur  resiehie  em  the  emt.side  rail  e;ar 
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may  cause  emergonc:y  response  actions 
\vh(;n  they  an;  not  necessary.  Rcisidue  ot 
molt(!n  sulfur  could  also  |)ose  a  safetv 
risk  by  obscuring  valuable  tank  car 
markings,  labels,  and  stcmcils  as  well  as 
tank  car  safety  a])])liance  featunis,  such 
as  ladders.  PHMSA  believes  that  the 
“Molten  Sulphur  Rail  Tank  (iar 
(inidance"  ])rovi(l(!s  information  on 
wluai  the  cUianing  and  removing  of  this 
residue  is  necessary,  thus  decreasing  the 
likelihood  that  the  residue  will  obscure 
hazardous  materials  communication  or 
safety  features  or  result  in  unnec(;ssarv 
emergency  res])on.se  actions. 

PHMSA  notes  that  tin;  majority  of 
comments  for  the  adojition  of  the 
“Molten  Sulphur  Rail  Tank  tiar 
(hudance”  in  the  list  of  informational 
materials  not  recjuiring  incori)oration  by 
reference  in  171.7(h)  were  j)ositive  and 
heliev(!s  this  adojjtion  would  h(! 
h(!neficial  to  carriers,  government 
inspectors,  and  shipjjers.  PMMSA 
further  emphasizes  that  reccjgnition  of 
this  docanncmt  would  not  impose  any 
new  recpdrements.  Instcaid,  it  would  he 
adopted  into  the  list  of  informational 
materials  not  rcniuiring  incori)oration  hv 
reference,  and  therefore,  would  he 
])rovided  for  guidance  pur])oses  oidv. 
Therefore!,  I’MMSA  is  ado])ting  the.se 
amendments  to  1 71 .7(h)  and 
172.1()2(c)((j)  as  propo.sed  in  the  NPRM 
with  the  minor  editoriid  changes 
identificul  by  TSl. 

1  lazardous  Matciiials  Table  (I  IMT) 
Revisions 

The  IIMT  in  §  172.101  contains 
information  rcigarding  the  transport 
conditions,  ])roper  shipping  name, 
hazard  class  and  division,  idcaitification 
numhc!!’,  ])acking  grouj),  label  codes, 
special  provisions,  authorized 
expectations,  non-hulk,  and  hulk 
packagings,  (|uantity  limitations  and 
ves.sel  stowage  recpdrements  for 
hazardous  materials.  Accurate 
information  in  the  HMT  is  es.sential  for 
the  safe  shipment  of  hazardous 
materials  by  all  modcis. 

In  the  NPRM  published  on  A])ril  20. 
2012,  PHMSA  propo.sed  a  numher  of 
revisions  to  the  §  172.101  HMT.  and  the 
S])ecial  ])rovision.s  spcxafiiid  in  172.102 
to  edarifv  the  rcigulations.  correct 
inadvertent  errors,  and  improve  the 
accuracy  of  the  information  contained 
in  the  HMT.  The  amendments  to  the 

172.101  HMT  ])ro])o,sed  in  the  A])ril 
20.  2012  Nl’RM  includcid; 

•  Remove  the  Packing  Group  II  and  111 
entricis  for  the  jcropc!!'  shipping  name. 
“Hydrazine  dicarhonic  acid  diazide"  in 
the  ^172.101  HMT  and  clarifv  that 
Hydrazine  dicarhonic  acid  diazide”  is 
forbidden. 


•  Remove  the  ])roper  shijjping  name, 
“Zinc  ethyl,  see  Diethylzinc”  since 
“UNI 300  Diethylzinc”  is  no  longer 
listed  in  the  tj  172.101  HMT.  Individuals 
offering  “Zinc  ethyl”  should  choo.se  one 
of  the  more  appro])riate  generic  entries 
for  organom(!talhc  com|)ound.s  and 
substances. 

•  Add  the  entries  for  “Paint  related 
material,  flammahle,  corrosive 
(inclnding  point  thinnini>  or  wdneing 
compound]”  l)N340‘).  PG  II.  and  PG  III. 

•  Remove  Special  provision  1372  from 
(iolumn  (7)  for  the  ibhowing  entries: 

11N2484  tert-13utyl  isocyanate; 

UN3402  Toxic  by  inhalation  licpiid, 
corrosive,  flammahle,  n.o.s.  with  on 
inlndotion  toxicitv  lower  thon  or  cquol 
to  200  ini/inO  ond  sotoroted  vopor 
concentrotion  grtuder  thon  or  cquol  to 
500  LC50; 

IJN3488  Toxic  by  inhalation  licpiid, 
flammahle,  corrosive,  n.o.s.  with  on 
LC50  lower  thon  or  eqmd  to  200  ml/ni'J 
ond  sotoroted  vopor  concentrotion 
greoter  thon  or  e(pi(d  to  500  L(i50:  and 

l)N.34!)()  Toxic  by  inhalation  liejuid. 
water-r(!active.  flammahle,  n.o.s.  with  on 
L('j50  lower  thon  or  cquol  to  200  inl/inO 
ond  sotunded  vopor  concentrotion 
greeder  thon  or  eqmd  to  500  L(i50. 

•  Remove!  Sj)(!cial  provision  1374  from 
Golumn  (7)  for  the  following  entri(!s: 

NA2?)27  Rthyl  phosphonothioic 
dichloride,  anhydrous; 

NA284.'j  Ethvl  phosjihonous 
dichloride,  anhvdrous  pvrophoric 
liciiiid; 

NA2t)27  Ethyl 
pho,s|)horodichloridate: 

NA284.'j  Methyl  ])hosphonou.s 
dichloride,  pvronhoric  liquid: 

UN1831  Sulfuric  acid,  fuming  with 
30  percent  or  more  free  sulfur  trioxide: 

l  lN348n  Toxic  hy  inhalation  liquid, 
flammahle,  corrosive,  n.o.s.  with  on 
LC50  lower  thon  or  eqmd  to  1000  nd/in3 
ond  sotoroted  vopor  concentrotion 
greoter  thon  or  eqmd  to  10  LC50:  and 

lJN34ni  Toxic  hy  inhalation  liquid, 
water-reactive,  flammahle.  n.o.s.  with  on 
LC50  lower  or  eqmd  to  1000  nd/inO  ond 
sedunded  vopor  concentrotion  greeder 
thon  or  eqmd  to  10  L(i50. 

•  Revi.se  the  entries  for  “Sulfur. 
Molten”  specified  in  tlii!  (^172.101  HMT 
to  reference  sp(!cial  jirovision  “Rl.” 

PHMSA  received  nine  comments  on 
these  ])ro])o.s(!d  revisions.  Sjiecifically, 
AGA  supported  the  jiropo.sed  addition 
of  inadvin  tently  omitted  (!ntries  for 
“Paint  relatiul  material,  flammahle, 
corrosive  (including  peunt  thinning  or 
reducing  compound!”  l)N34()‘).  PG  II, 
and  PG  HI.  AGA  noted  it  siqiports  “this 
projiosed  amendnumt  and  |i.s|  pleased  to 
see  that  this  correction  is  being 
addres.sed." 

The  eight  other  comments  regarding 
these  pro])osed  revisions  w(!re  r(!lated  to 


the  projiosed  revision  of  the  entries  for 
“Sulfur.  Molten”  sjiecified  in  the 

172.101  HMT  to  referenci!  sjiecial 
jirovision  “Rl.”  Those  comments  are 
addressed  above  in  the  section  entitled 
Molten  Sulphur  Tank  Ihul  Cor  Cuidonce 
Document.  Eased  on  the  afor(!mentioned 
discussion,  revision  of  the  entries  for 
“Sulfur,  Molten”  sjiecified  in  the 

172.101  HMT  to  reference  sjiecial 
Jirovision  “Rl”  will  he  adojited  in  this 
final  rule. 

PHM.SA  did  not  receive  any  other 
comments  on  the  jirojiosed  revisions  to 
the  §  172.101  HMT  as  the  revisions 
jirojiosed  in  the  Ajiril  20,  2012  NPRM 
were  jirimarily  editorial  in  nature  or 
simply  correcting  inadvertent  errors  in 
the  HMT.  'I’henifore.  based  on  the  above 
comments  and  no  opjiosition  to  any  of 
the  other  editorial  amendments, 

PHMSA  is  adojiting  these  amendments 
to  the  4}  172.101  HMT  as  jirojiosed  in  the 
NPRM. 

Sjiecial  Provision  Revisions 

The  sjiecial  jirovisions  li.sted  in 
column  (7)  of  the  §172.101  HMT 
contain  jiackaging  jirovisions. 
jirohihitions,  excejitions  from 
riHjiiireimints  for  jiarticular  (juantiti(!s  or 
forms  of  matiirials,  and  recjuiriiments  or 
Jirohihitions  ajijilicahle  to  sjiiicific 
modes  of  transjiortation.  In  the  Ajiril  20, 
2012  NPRM.  PHMSA  jirojio.sed 
revisions  to  the  sjiecial  jirovisions 
sjiecified  in  §  172.102  to  clarify  the 
regulations  and  correct  inadvertent 
errors.  The  amendments  to  the  sjiecial 
Jirovisions  contained  in  §172.102 
jirojio.sed  in  the  Ajiril  20,  2012  NPRM 
inchuhid: 

•  Add  sjiecial  jirovision  “Rl”  to  the 
R  codes  sjiecified  in  §  172.102(c)(0). 

This  new  sjiecial  jirovision  will 
reference  the  “Molten  Suljihur  Rail 
Tank  Gar  Guidance”  document  as  a 
resource  for  best  jiractices  for  the 
cleaning  of  tank  cars  containing  “Sulfur, 
Molten”,  where  jiroduct  has  sjiilled  and 
dried  on  the  exterior  surface  of  the  tank 
car. 

•  Revise  sjiecial  jirovision  138 
sjiecified  in  §  1 72.102(c)(l )  to 
harmonize  the  HMR  with  the 
International  Maritime  Dangerous 
Goods  (IMDG)  code  and  to  clarify  that 
the  solubility  calculation  jirovided  in 
sjiecial  jirovision  138  should  he  ajijiliixl 
when  determining  when  to  u.se  the 
“lead  comjiounds,  soluhli!  n.o.s.”  entry 
in  th(!  last  of  Marine  Pollutants  found  in 
§  1 72.101 .  Ajijiendix  13. 

PHMSA  received  nine  comments  on 
the.se  jirojiosed  amendments.  Eight  of 
those  comments  are  related  to  the 
jirojiosed  addition  of  sjiecial  jirovision 
Rl  and  are  addre.ssed  above  in  the 
.section  entitled  Molten  Sulphur  Tonk 
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Hail  Car  Caidanca  Docaiiwnt.  liasod  on 
those  coininonts  special  provision  R1 
specified  in  §  172.102  will  he  adopted  in 
this  final  ride. 

I’llMSA  received  one  coininent  im  the 
proposed  revision  of  special  provision 
128  spei;ified  in  §172.102.  In  its 
connnent.  lYODC>A  sn])ports  the 
proposed  amendment  which  revi.ses 
sjiecial  provision  128  to  clarily  the 
sohihilitv  calculations  to  he  used  tor 
classification  and  identification  ot  lead 
compounds  and  to  harmonize  the  IIMR 
iirovisions  with  the  IMIX:  Code  SP  100. 
SiKu  ificallv.  IVOIX’.A  weli;omes  the 
corrections  to  the  §  172.101  HMT  to 
include  the  provisions  of  IIM— 21.i 
rulemakings  which  maintain  alignment 
with  the  international  standards  for  the 
listed  jiroper  .shi])})ing  names,  hazard 
classes,  packing  groups,  siiecial 
provisions,  anil  vessel  stowage 
requirements.  PllMSA  did  not  receive 
any  adverse  comments  to  this  propo.sed 
amendments,  and  is  adopting  the 
revision  of  special  jnovision  128 
specified  in  §172.102  as  propo.sed  m 
the  NPRM. 


Shipping  Paper  Requirements  for  Rail 
Shipments  ol  Residues 

On  Decemher  20.  20(H).  PHMSA 
inihlished  a  final  rule  under  PHMSA- 
0()-2r)47(i  (nM-21.'-)l)  171  PR  78.'')0r)l  that 

jiermitted  the  continued  use.  for 
domestic  shipments,  oi  either  one  oi 
two  shipping  descriiition  seipiences  in 
effect  in  the  HMR  on  Decemher  21 . 

2000.  until  January  1.  2012  Specifically, 
the  HMR  authorize  the  basic  diiscription 
of  a  hazardous  material  to  consist  ol 
either  the  identification  number  first, 
followed  bv  the  proper  shiiiping  name, 
hazard  class,  and  packing  group,  or  as 
an  alternative  descrijition  sequence,  the 
jiroiier  shijiping  name,  hazard  (  lass.  ID 
munher  and  packing  group.  In  addition, 
the  basic  de.scription  de.scrihed  above 
and  specified  in  paragrajihs 
§  172.202(a)(l)-(4)  must  be  shown  in  the 
.seipiences  described  with  no  additional 
information  intersiiersed.  After  January 
1 .  201 2.  only  the  basic  shipping 
description  sequence  consi.sting  ol  the 
identification  numher  first,  followed  by 
the  proper  shipping  name,  hazard  class, 
and  packing  groiq)  (in  that  orderj  is 
authorized.  . 

However.  §172.202  provides 
allowances  for  a  shipping  pajier  to 
contain  information  in  addition  to  the 
basic  shipping  de.scription  specified  in 
§172.202.  Sjiecifically.  §  1 72.202(eJ(l ) 
piirmits  that  the  shijiping  paper  for  a 
jiackaging  containing  the  residue  of  a 
hazardous  material  may  include  the 
words  ••Rl'SlDDlv.  LAST  (:ONTAlNKD 
*  *  *"  in  association  with  the  basic 
de.scription  of  the  hazardous  mateiial 


last  contained  in  the  packaging.  Further,  to  I 
the  shipiiing  iiajiers  for  tank  cars  ( -w 

containing  tlie  residue  of  a  hazardous  coi 
material  must  include  the  phrase.  nai 

“RFSIDUK:  FAST  CONTAINED  *  *  *' 
before  the  basic  description.  While  the 
1 IMR  jirovide  a  general  provision.  ^ 

various  international  standards  provide  5^ 
more  specific  guidance  on  the  location 
of  this  phrase.  Currently,  the  K.AO  1 1.  ‘ 

IMlX'.  Code,  and  UN  Model  Regulations  m 
require  this  phrase,  if  used,  to  he  placed  I’ 
either  before  or  after  the  basic  shipinng 

description.  , 

lu  the  NFRM  inihli.shed  on  April  2().  tli 

2012,  RDMSA  proposed  to  revise 

§  172.2()2(e)(l)  to  permit  the  shiiqnng 
paper  for  a  packaging  containing  the 
residue  of  a  hazardous  material  to  tl 

include  the  words  "RESIDI llv.  LAST 
CONTAINED*  *  *”  before  or  after  the  2 
basic  shipping  description  of  the  ‘' 

hazardous  material  last  contained  m  the  c: 
packaging.  R1 IMSA  also  ]n’oi)osed  to  ' 

remiu'e  the  language  in  association  * 

with"  and  replace  it  with  the  language  < 
"before  or  after”  to  align  with  various  i 
international  standards.  This  proposed  i 

revision  would  harmonize  the  1  IMR  < 

with  the  IC’.AO  Tl,  IMDC  Code  and  UN  I 
Model  Regulations. 

For  rail  shipments  ot  tank  cars, 

§  1 72.202(eK2)  requires  that  the 
1  (lescrij)tion  on  the  shipping  iiaiier  for  a 
tank  car  containing  the  residue  ol  a 
hazardous  material  mast  include  the 
phrase,  "Rl'SlDUE:  LAST  CONTAINED 

*  *  *"  before  the  basic  (lescri])tion. 

r.  Prior  to  the  publication  of  the  1  lM-2  Lil 
n  final  rule,  the  proper  shiiijiiug  iitime 
was  the  first  piece  of  information 
required  in  the  basic  shipping 
descriiition.  and  therefore,  the  phrase. 
"RESIDUE:  LAST  CONTAINED  *  *  *" 
e  preceded  the  jiroper  .shiiqiing  name. 

)  Effective  January  1 . 201 2.  rail 
1.  shiinnents  coming  from  Canada  to  the 
United  States  will  he  unable  to  comply 
with  both  the  current  requirements  in 
le  the  HMR  for  rail  tank  cars  and  the 
\\  Transiiortation  of  Dangerous  Goods 
V  (TDCJ  requirements.  As  stated  above. 

after  January  1, 2012.  the  jiroper 
:  shipping  name  will  no  longer  he 

)V  permitted  to  he  the  first  jiiece  of 
is.  shi])])ing  information  in  the  basic 

shinning  description.  Suhsequently.  the 
phrase.  "RESIDUE:  l.AST  CONTAINICD 
*  *  *”  will  no  longer  immediately 
precede  the  proper  shiiiping  mime. 

'  Inirthermore  the  |)hra.se,  "RESIDUE, 
n  LAST  CONTAINED  *  *  *"  may  not  he 
J  inserted  into  the  basic  descrijition.  a.s 

§  172.202(1)]  sjiecifies  the  basic  shipping 
de.scriiition  may  not  contain  any 
additional  information  interspersed  in 
D  the  seipience  described  in  §  172.202(aJ. 

Canada’s  TlXi  regulations  currently 
1  permit  a  residue  of  hazardous  material 


to  he  described  as  "Residue  Last 
Contained"  or  "Residu— dernier 
contenu."  followed  by  the  shijiiiing 
name  of  the  dangerous  goods  last 
contained  in  the  means  of  containment. 

To  address  this  issue,  in  the  April  2(). 

2012  Nl’RM.  FHMSA  proposed  to  revise 
§  172.202(e)(2)  to  require  the  de.scri])tion 
on  the  shii)ping  pajier  for  a  lank  car 
containing  tho  rosiduo  ol  a  hazardous 
material  to  include  the  phrase, 

"RESIDUE:  LAST  CONTAINED  * 
before  or  after  the  basic  shipping 
description,  or  immediately  iireceding 
the  i)roi)er  shipping  name. 

PHMSA  received  one  comment  on 
this  proposed  amendment.  IVOlXiA 
welcomes  the  amendment  and  notes 
that  an  equivalent  international 
.standard  of  the  IMDG  Code  Amendment 
2.')-10.  section  5. 4. 1.4. 2. 2  requires 
empty  uncleaned  jiackagings,  IBCs.  bulk 
containers,  jiortable  tanks,  road  tank 
vehicles  and  railwav  tank  wagons  that 
contain  the  residue  of  dangerous  goods 
other  than  Class  7  to  be  described  by 
entering  the  words  "empty  uncleaned 
or  "residue  la.st  contained”  before  or 
after  the  required  basic  de.scription. 
IV(XiDA  acknowledges  that  §171.22 
already  authorizes  the  offering  for 

transportation  and  transporting 

hazardous  materials  in  accordance  with 
the  IMDC  Code.  However,  it  also  notes 
that  the  inconsistency  of  the 
terminology  used  on  shiiijiing 
documents  and  the  sequence  of 
information  is  an  issue  for  Irans-modal 
i  shipments.  To  further  harmonize  the 
HMR  with  the  UN  Model  Regulations  as 
adopted  in  the  IMIXi  Code  as  well  as 
other  modal  siiecific  codes,  in  addition 
to  the  amendments  jiropo.sed  in  the 
■  April  28.  201 2  NPRM.  lYCIXiA  sugge.sts 
that  PHMSA  consider  revising  the 
proposed  text  to  permit  the  u.se  ol  either 
term  "einjitv  uncleaned”  or  "residue 
last  contained”  as  either  ojition 
adequatelv  communicates  the  hazard. 

PHMSA  apiireciates  lYODCA's 
support  of  this  amendment  as  well  as  its 
clarifving  suggestion  with  regard  to  the 
shiiiping  paper  requirements  for  emi)ty 
packagings.  As  lYOCDA  correctly 
acknowledges,  §171.22  already 
authorizes  the  offering  for  tran.siiortation 
he  and  transporting  hazardous  materials  m 
;D  accordance  with  the  IMlX,  (.ode  and 
thus  the  use  of  the  term  "emiity 
unclean.”  As  the  inoiiosals  in  the  Aiiril 
2(i,  2012  NPRM  did  not  siiecifically 
)o  address  the  language  "empty 

uncleaned”  and  the  HMR  currently 
iim  permits  the  use  of  a  shipping  iiajier  in 
accordaiico  with  tho  1MD(>  codo  undoi 
n  §  171.22.  PHMSA  will  not  specifically 
,).  add  the  term  "empty  uncleaned”  to 

§§  172.202(e)(1)  and  172.202(e)(2).  We 
n\  are.  however,  adopting  the  amendments 
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t(,  172.2()3(i!](l)  inif*  172.2()2((0(2)  as  a(i( 

jiroposoil  in  the;  Nl’KM. 

Training  Record  Kecinireinents  p,(, 

'The  recinireinents  I'or  hazarcions  Co 

nialerials  training  are  sinuafied  in  to 

is  172.7()4.  I'his  section  includes  ti  en 

ilescription  ol'the  aiiiilicaliililv  inr  sh 

liazardons  materials  training,  the  ye 

necessary  coiniionents  ol  a  training  in 

program',  and  the  recurrent  training  and  sli 
recordkeeping  rerpiiremeiRs.  a( 

Currently,  4t)  Cl'R  l)art  172.  suhiiai  1  o;, 

d('S(  l  ilies  the  reipiireinenls  lor  secnri  y  Ri 

|,iun.s..Sperili<ally.SS172.m)2|d)and  ^ 

172.H2o(iKl)  reepnre  that  a  co])y  m  the 
.security  plan  must  be  maintained  and  ll 

that  security  plan  documentation  he  ji 

made  ayailahle  upon  recpiest.  at  a  a 

reasonable  time  and  location,  to  an  h 

authorized  official  of  the  Department  ot  n 

Transportation  (DCT)  or  the  Department  t 
of  Homeland  Security  (DHS).  < 

Similar  to  the  security  jilan  i 

recuiirements,  the  training  reciuirements  , 

include  a  recordkeejung  c.omiionent.  , 

Specific:ally.  as  specified  in  i 

172.7()4(d].  a  record  ot  current 
training,  inchisiye  ol  the  prei;eding 
three  years,  must  he  created  ami 
rotained  by  each  hazmat  emp Oynr  lor  as 
long  as  that  emiiloyee  is  emiiloyed  liy 
that  employer  as  a  hazmat  emiiloyee 
and  for  h()  days  thereafter.  Howeyer. 
unlike  the  security  plan  docaimentation. 
the  HMK  currently  do  not  stipulate  that 
the  training  records  must  he  imule 
ayailahle  upon  reipiest  to  authorized 

officials  of  the  DOT  or  DUS. 

The  Federal  hazardous  mateiuils 
transportation  law  (Federal  hazmat  law. 
4q  U  S  C.  .'illH  cl  authorizes  tlie 
Secretary  of  Transportation  to  prescrihe 
regulations  for  the  safe  transportation  ol 
hazardous  material  in  intrastate, 
interstate,  and  foreign  commence.  1  he 
Secretary  has  delegated  this  authority  to 
FHMSA.  Authority  to  enlort;e  the  IIMK 
has  been  delegated  to  the  Federal 
Aviation  Administration  "with 
uarticnlar  emphasis  on  the 
ransportation  or  shipment  ol  hazardous 
uiaterials  by  air;”  the  Federal  Railroad 
Administration  "with  iiarticular 
emiihasis  on  the  transiiortation  or 
shipment  of  hazardous  materials  by 
railroad;”  FHMSA  "with  iiarticnlar 
emphasis  on  the  shipment  ol  hazardous 
materials  and  the  manulactnre, 
fabrication,  marking,  maintenance, 
reconditioning,  repair  or  test  ol  multi¬ 
modal  containers  that  are  reiiresented. 
marked,  certified,  or  sold  lor  use  in  the 
transiiortation  of  hazardous  materials; 
and  the  Federal  Motor  Carrier  Safety 
Administration  "with  jiarticular 
emphasis  on  the  transiiortation  or 
shipment  of  hazardous  materials  by 
highway”  (CFR  part  l.suhpart  C).  In 


addition,  as  provided  in  the  Homeland  com 
Security  Ac.t  and  as  delined  m  a  < 

Memorandnm  of  Agreement  lietwium  me  . 

the  DHS  and  the  DOT,  the  Hinted  States  tem 
Coast  Cuard  (H.SCC)  retained  the  ability  ran 
to  enforce  the  1 IMR  with  particular  hai 

muphasis  on  the  transportation  or  hin 

shipment  of  hazardous  materials  by  n  1 

vessel.  Thus,  enlorcemenl  of  the  1  IMR.  pi  a 
iiiciuding  the  training  regulations,  is  gov 

shared  among  the  DOT  <>purating  por 

aaniini.strations.HSCC  and  DHS,  with  Hu 

each  placing  particular  emphasis  on  car 

their  re.spective  authorities  pai 

Federal  hazmat  law,  49  H.S.C,.  on 

'■H  21  (hK'21.  states  that  a  person  snliject  to  gn 
this  law  .shall  make  the  records.  m 

property,  reports,  and  inlormation 
ayailahle  for  inspection  when  the  pr 

Secretary  undertakes  an  investigation  oi  (X 
makes  a  reipiest.  The  compUition  ol  c.,, 

training  in  accordance  with  Suhpait  H 
of  Fart  172  is  essential  lor  hazmat  ‘X 

employees  handling  hazardous  H 

materials  and  ensures  iiroiier  ti 

c:„,upliance  with  the  HMR  resulting  in 

a  greater  level  of  safety.  '1  he  n 

recordkeeping  reiiuirements  specified  in 
^  172.7()4(d)  allow  fur  hazmat  emjuoyeis 
and  FI  IMSA  iiersonnel  to  verify  that  ,, 

s  only  individuals  knowledgeable  in  the 

applic.ahle  regulations  are  handling  , 

hazardous  materials.  ( 

hi  the  NFRM  inihlished  on  April  20.  ^ 

1.  2012.  FHM.SA  proposed  to  revise  ^ 

t  1 72.704(dl  tu  reipiire  that  an  employei  ^ 
must  make  hazmat  employee  training 
records  reipiired  by  Suhpart  H  ol  1  art 
172  available  iiiion  reipiest,  at  a 
reasonable  time  and  location,  to  an 
V.  authorized  official  of  DOT  or  D1  IS. 

FHMSA  received  five  comments  on 
le  these  iiroposed  amendments  to  the 
of  training  rec:ord  retention  reiiniremmits 
specified  in  §  172.704(d).  Specifically. 
ATA  believes  that  the  projKised  rei.oi (t 
to  availability  provision  is  too  broad  amt 
R  should  he'liniited  only  to  those  agencies 
charged  with  enforcing  FHMSA  s 
regulations  in  modal  transportation. 

ATA  notes  multiiile  DHS  agencies  have 
ms  a  reason  to  ai.cess  the  seimrity  plans 

d  specified  in  ^^172.H02(d)  and 

172.820(i)(l).  However,  only  une  DHS 
agency,  the  IJSCH.  has  a  responsibility 
for  training  records  specified  ui 
1 72.704(d).  As  an  alternative  A  I  A 
ous  suggests  FI  IMSA  amend  the  proiio.sed 
chmiges  to  172.704(d)  by  hunting  the 
disidosnre  reiiniremeiit  to  those  agencies 

i-  out.side  of  the  Department  ol 

.(1.  Transportation  (DOT)  that  are  explicitly 

the  authorized  by  Congress  to  enforce 

Is;”  hazmat  training. 

r  ATA  states  this  limitation  is 

appropriate  for  many  reasons.  First,  it 
aligns  authority  with  enforcement 
reciuirements.  Only  agencies  with  a 
,1  responsibility  to  enforc;e  training 


compliance  have  any  need  to  determine 
that  training  reciuirements  have  been 
met.  Other  agencies  should  not  he 
templed  hv  the  authority  to  audit  a 
transporter's  rec.ords  for  pnrposcis  other 
than  enforcing  the  HMR.  Farallel  to  this, 
limiting  the  di.sclosnre  of  this 
information  to  as  few  parties  as  is 
practicable  represents  proper 
'.oyernmeiil  care  for  hazmat  employees 

mirsonallv  identifying  information. 

ITuleral  law  mandates  that  agencies  take 
care  to  ensure  that  privacy  is  a 
paramount  concern.  Limiting  access  to 
only  those  agencies  with  an 
granted  authority  to  enlorce  the  HMR  is 
hi  the  spirit  of  such  statutes. 

In  addition  to  the  comments 

presented  hv  ATA,  lYQDGA.  pCAC, 

CeSHTA  and  NTTC  provided  similar 
c.omments.  All  voiced  general  support 
for  the  proposal  hut  note  the  language 
"an  authorized  official  of  the 
Department  of  Homeland  Suennty  was 
tod  broad.  lYCDtiA.  DCAC,.  COSH  1  A, 
and  NTTC  all  suggest  the  language  he 
revised  to  indicate  the  HSCC,  a.s  the 
^  designated  division  of  DHS  with  which 
training  records  mn.st  he  jiresented  niion 
recpie.st. 

In  addition  to  the  coinmeiils  above. 
lYODCA  further  a.sks  FHMSA  to 
consider  electronic  means  ol 
recordkeeping  as  alternatives  to  hard 
cojiv  doenments  for  the  .sake  ol  tune 
saving  in  jirodncing  records  at  the 
reiinest  of  a  duly  authorized 
ropresentalive  of  the  DOT  or  DHS  as 
amended.  As  this  proposal  was  not 
presented  in  the  April  2b.  2912  N1  RKL 
it  is  considered  beyond  the  scope  ol  this 
rulemaking  and  will  not  he  addres.sed  in 
.  this  final  rule.  1  lowever.  it  should  he 
’  noted  that  FI  IMSA  currently  does  not 
prohibit  the  use  of  electronic  training 
records  as  §  172.704  does  not  specify  the 
manner  in  which  records  must  he 
maintained. 

FHMSA  agrees  with  the  concerns 
ve  raised  hv  ATA.  IYODCjA.  DCAC. 
COSHTA  and  NTTC  regarilmg  the 
availability  of  training  records. 

Q  'Therefore,  based  on  the  c;oniments 

K.  ,(u:oiv,ul.inlhisnn»lml,aMIMSA.s 

adoiiting  the  propo.sed  amendments  to 
the  training  record  reiiuireinents 

,i  specified  in  (,172.7U4(d)  and  wi  l 

modify  the  text  to  replace  the  releiem.c 

„  i(>s  to  an  authorized  official  of  the 

Department  of  Homeland  Seciinly  wi  h 
•i.lv  a  reference  to  an  authorized  official  ol 
•  an  entity  explicitly  granted  anthoritv  to 
enforce  the  HMR.”  This  will  ensure  that 
aiiiiropiiate  agencies,  including  the 
it  HSCC,  have  access  to  the  required 
training  rec.ords.  while  limiting 
unnecessary  review  of  training  reemds 
and  safeguarding  personally  identilying 
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information  for  ineinlxirs  of  tlu; 
regulated  cominnnity. 

Ilewar  Flasks  'rransjiorted  as  Materials 
of  Tradr! 

•Section  173.(j  specifies  the  (ixceptions 
for  shipments  of  materials  of  trade.  A 
material  of  trade,  is  defined  in  §  171.8 
as  “a  hazardous  material,  other  than  a 
hazardous  waste,  that  is  carried  on  a 
motor  vehicle  for  the  pnrpo.se  of 
j)rotecting  the  health  and  safety  of  the 
motor  vehicle  oj)erator  or  passengers: 
for  the  j)nrpose  of  supporting  the 
operation  or  maintenance  of  a  motor 
vehicle  (including  its  auxiliary 
(!(piipment);  or  hy  a  private  motor 
carrier  (inchuling  vehicles  operated  hy  a 
rail  carrier)  in  direct  support  of  a 
])rincipai  husine.ss  that  is  other  than 
transportation  hy  motor  vehicle.” 

Section  173.()  authorizes  only  s])ecific 
hazard  clas.ses  and  (piantities  to  use  the 
materials  of  trade  exception.  A 
hazardous  material  that  me(!ts  the 
definition  of  a  material  of  trade  and  is 
transported  hy  motor  vehicle  in 
conformancj!  with  §173.8  is  not  snhj(!ct 
to  any  other  recpiinmients  of  the  HMR 
except  for  those  explicitly  set  forth  or 
referiMiced  in  §  173.8. 

FUM.SA  ret:(!ntlv  mceived  a  HMpie.st 
for  a  formal  hitter  of  intcirpretation 
piii'taining  to  the  application  of  the 
materials  of  trachi  exce|)tion  (Refeniiice 
No.;  10-01 01).  The  letter  exiires.scul 
confusion  and  conccii  n  regarding 
wlnither  tlui  excejition  would  a])|)lv  to 
nivision  2.1  and  Division  2.2 
compre.ssed  gas  transiiorlcul  in  Dewar 
llasks. 

I’HM.SA  acknowledg(id  this 
r(i(piirement  needs  additional 
clarification,  as  w(i  believe  that 
incriia.sed  clarity  will  help  to  ensure  the 
intended  application  of  the  materials  of 
trade  exce])tion.  Therefore,  in  the 
NPRM.  PllMSA  propo.sed  to  modify 
§  173.8(a)(2)  to  clarify  that  Dewar  fia.sks 
may  he  transjiorted  as  materials  of  trade 
provid(id  these  materials  meet  all  the 
r(!(pdrements  specified  in  §  173.8. 

PIIMSA  receivtid  no  conmumts  on 
the.se  propos(!d  amendments  to  the 
mat(!rials  of  trade  r(K|iiirement.s 
sjjecified  in  §  1 73.8(a)(2).  Therefore.  w(! 
an;  ado|)ting  these  amendnumts  as 
proj)o.s(!d. 

I-il)  Packs  (Containing  Temperatnre- 
( Control  led  Materials 

S(!ction  173.12  spcicifies  the 
exceptions  for  shipment  of  wa.ste 
materials  including  the  r(U]nir(!ments  for 
waste;  packag(;.s  known  as  “lah  packs.” 

A  lah  |)ack.  although  not  specifically 
defined  in  §  171.8,  is  considered  a  large 
outer  packaging  containing  small  inner 
packagings  that  are  filled  with  various 


compatible  lahoratorv  hazardous  wastes. 
In  accordance  with  §  173.12.  a  lah  ])ack 
is  a  combination  packaging  consisting  of 
a  glass  inner  packaging,  not  excei;ding  4 
L  (1  gallon)  rat(;d  capacitv,  or  a  metid  or 
])lastic  inner  ])ackaging.  not  (;xceeding 
20  L  (.'i.3  gallons)  rated  capacity.  hnu;r 
packagings  containing  lieiuid  must  he 
sinTound(;d  hy  a  ch(;mically  compatible 
ah.sorhent  material  in  sufficient  (piantitv 
to  absorb  the  total  lieiuid  contents. 

These  inner  packagings  are  then  further 
packed  in  specification  outer  |)ackaging 
and  the  completed  package  must  not 
(‘xceed  a  gross  weight  of  20.')  kilograms. 
The  r(;(jiiirements  and  regnlatorv  relief 
provided  for  the  trans])ortation  of  wa.ste 
hazardous  materials  under  the  lah  pack 
exception  are  further  s|)ecified  in 
§  173.12(h)  of  the  MMR. 

On  Inly  17,  2007,  PHMSA  published 
a  recpiest  for  comments  regarding  the 
conversion  of  special  permits  into  the 
IIMR  in  the  Federal  Register  under 
Docket  Ninnher  PHMSA-2007-27320 
(11M-233A)  172  FK  388110|  entitled. 
“Hazardous  Mat(;rials:  (lonversion  of 
Special  Permits  into  Regnlations  of 
(leneral  A])])lical)ility.”  In  response  to 
this  notice  PHMSA  received  comments 
recpiesting  the  incorporation  of  various 
special  permits  including  s])ecial  i)ermit 
DOT  SP-13102.  Sul).se(iuently,  PHM.SA 
])nl)li.shed  in  the  Federal  Register  under 
Docket  Ninnher  PHMSA-200‘)-2728!J 
(HM-233A)  174  FR  880041  an  NPRM 
(intitled.  "Hazardous  Materials: 
Incoi'iioration  of  Special  Permits  Into 
Regulations”  ])ro])osing  the 
incor])oration  of  s|)ecial  permit  DOT 
SP-1315)2.  The  lah  pack  reipiirements 
were  then  amended  in  a  final  rule 
published  on  May  14,  2010.  in  the 
Federal  Register  under  Docket  Ninnher 
PHMSA-2000-0289  (HM-233A)  |74  FR 
.'134131  entitled,  “Hazardous  Materials: 
lncori)oration  of  Special  Permits  into 
Regulations.”  As  jjart  of  these 
amendments,  certain  widely  used  and 
longstanding  special  ])ermits.  including 
special  iiermit  DOT  SP-13102,  were 
incorporated  into  the  HMR.  Specifically, 
the  incor|)oration  of  this  si)ecial  permit 
authorized  the  trans])ort  of  waste 
Division  4.2.  Packing  (Iroup  (PO)  I 
material  and  Division  .'1.2  (organic 
peroxide)  material  in  lah  ])acks. 

PHM.Sy\  recently  received  a  reiinest 
fora  formal  letter  of  interjiretalion 
pertaining  to  the  recent  changes  of  the 
lah  ])ack  exception  (Reference  No.:  10- 
0233).  The  writer  expre.ssed  confusion 
and  concern  regarding  whether  the 
amendments  of  the  HM-233y\  final  ride 
authorized  the  transportation,  as  lah 
jiacks,  of  Division  4.1  and  Division  ,'1.2 
materials  that  were  also  reipiired  to  he 
temperature-controlled. 


PHMSA  acknowledged  that  this 
reiiuirement  needed  additional 
clarification,  as  we  believe  that 
incriia.sed  clarity  will  help  to  ensure  that 
individuals  transporting  lah  packs 
containing  temperature-controlled 
materials  are  aware  that  such 
packagings  are  not  exce])ted  from  other 
.safety  measures.  Therefore,  in  the 
NPRM.  PHMSA  proposed  to  modify 
§  173.12  to  clarify  that  temperature- 
controlled  materials  may  he  transported 
in  lah  packs  provided  these  materials 
also  meet  the  reijuirements  in 
§  173.21(11(1).  PHMSA  received  one 
comment  on  this  jiroposed  amendment. 
Yeolia  commented  that  "PHMSA’s 
incorporation  of  the  clarification  to 
reijuire  shippers  to  also  comply  with 
operational  controls  for  the 
transportation  of  temperature  controlled 
materials  in  §  1  73.21(f)(1)  is  greatly 
a])|)reciated.”  Yeolia  did  however  note 
that  it  has  additional  safety  concerns 
involving  the  shipment  of  Division  .'1.2 
materials  under  the  lah  jiack  exception 
.stemming  from  the  adoption  of  the 
amendments  of  HM-233A  that  it 
believes  PHMSA  should  also  address. 
These  additional  safety  concerns  related 
to  the  HM-233A  final  ride  were  hevond 
the  sco])e  of  this  rulemaking  and  thus 
not  adilres.sed  in  this  final  rule. 
Therefore,  we  are  ado])ting  as  pro])o.sed 
the  amendment  to  clarifv  that 
tem])erature-controlled  materials  may  he 
trans|)orted  in  lah  jiacks  provided  these 
materials  also  meet  the  reiinirements  in 
§173.21  (0(1). 

C-argo  Tank  Motor  Vehicles  .Self-(3osing 
Stop  Valves 

Section  173.33  provides  the 
reijuirements  for  hazardous  materials 
transjjorted  in  (ITMVs.  This  section 
includes  general  reijiiirements  for 
(TMVs,  as  well  as  more  sjiecific 
reijuirements  for  loading,  maximum 
lading  jiressiire,  relief  sy.stems,  and 
closing  valves. 

Section  173.33(g)  requires  each  liquid 
filling  and  liquid  discharge  line  in  a 
sjiecification  MC  338  cargo  tank  must  he 
jirovided  with  a  remotelv-controlled 
internal  self-closing  stoj)  valve  excejit 
when  the  M(;  338  cargo  tank  is  used  to 
transjiort  argon,  carbon  dioxide,  helium, 
kryjiton,  neon,  nitrogen,  or  xenon. 

The  discharge  control  device 
requirements  for  a  M(]  338  cargo  tank 
are  foiinil  in  §178.338-11(1))  and  state 
that  each  liquid  filling  and  liquid 
disi'.harge  line  must  he  jnovided  with  a 
shnt-off  valve  located  as  close  to  the 
tank  as  j)ractical)le  and.  unless  the  valve 
is  manually  ojierahle  at  the  valve,  the 
line  mn.st  also  have  a  manual  shut-off 
valve. 
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rUMSA  riK:oiv(;(l  a  rcuiuost  for  a  i!> 

formal  lottor  of  intoriMotation  rii^arding  A 
tho  ourront  rtuiuironKmts  for  MC  33H  pi 

cargo  tanks  (Roforonco  No.:  ()(i-()Z4:i).  pi 
According  to  the  reepmst.  most  vaennm  .1 
insnlatod  MC  3:tH  cargo  tanks  operate  at  ti 
temj)eratnres  below  the  udiahU. 

operating  temperature  ol  available 

internal  self-closing  stop  valves,  and 
cnrrentlv  no  manniacturer  builds  an  ^ 

internal  self-closing  stop  valve  that  wdl  ■ 
oi)erate  reliablv  at  temperatnres  that  «' 

may  reach  minns  4ri2  °F.  The  recpiestor 
asked  if  a  MC’,  333  cargo  tank  is  reepnred  i 
to  have  a  remotely-c.ontrolled  iidernal  j 
self-closing  stoj)  valve  as  specified  in 
^  172. '42(g)-  provided  an  external  sto])  ^ 
valve  is  present  in  accordaiu;e  with 
§178.228-11(1)). 

PHMSA  does  not  intend  to  require  a 
remotelv-controlled  internal  self-closing 
stop  valve  if  the  MC  228  cargo  tank 
already  uses  an  external  self-closing 
stop  valve  to  meet  the  reipiirements  in 
§  178.228-1 1  (b).  Therefore,  in  the 
NPKM.  we  jn'oposed  to  revi.se  the 
provisions  in  §  172.22(g)  to  clarify  this 
exception. 

PHMSA  received  no  comments  on 
tbe.se  projiosed  amendments  to  the 
requirements  for  CMd’V  Self-Closing 
Stop  Valves  siiecified  in  §  172.22(g),  and 
are  adopting  these  amendments  as 
proposed. 

I'xplosive  Packaging  l-ditorial  Revision 
Section  172.82  siiecifies  jiackaging 
reiiuirements  for  explosives. 

Specifically.  §  172.82  provides  a  table 
that  specifies  the  jiackaging 
instructions,  and  corresponding 
authorized  inner,  intermediate  and 
outer  packagings  based  on  the  assigned 
identification  number  of  the  exjilosive. 

In  a  final  rule  jniblisbed  on 
September  12,  2011,  under  Docket 
Number  PHMSA-2()11-0124  (HM- 
24413)  (78  FR  882041,  entitled  “Minor 
Fditorial  Corrections  and 
Clarifications.”  PHMSA  revised 

§  172.82(c)(.8)  packaging  in.struction  120 

to  authorize  the  use  of  aluminum  boxes 
(4B)  and  natural  wood,  sift-proof  walls 
boxes  (4C2).  However,  the  following 
language  was  inadvertently  removed 
from  the  fir.st  column  of  the  jiacking 
instruction: 


explosive  articles.  Therefore,  in  the 
April  28, '2012  NPRM.  PHMSA 
iiropo.sed  to  revise  §  172.82(c)(5) 
packing  instruction  120  to  reinstate  the 
language  inadvertently  removed  from 
the  first  colnmn  of  i)acking  instruction 
1 20. 

PHMSA  received  no  comments  on 
these  pro])osed  amendments  to  the 
exi)losive  i)ackaging  in.struc:tion  120  m 
§  1 72.82(c)(5).  Therefore,  we  are 
adopting  this  amendment  as  proposed 
in  the  NPRM. 


Exclusive  Use  Vehicles  for  Regulated 
Medical  Waste  (RMW) 


"2.  Subjei  t  to  api)roval  l)y  the  Associate 
Administrator,  large  .explosive  articles,  as 
i)art  of  their  oi)erational  safety  and  suitalnlity 
tests,  snhiect(!d  to  testing  that 
intentions  of 'lest  .Series  4  ol  the  DN  Manual 
of 'I'ests  and  Criteria  with  successhd  test 
results,  mav  he  offered  for  transportation  in 
accordance  with  the  recpiireinents  ol  this 
snhchaiiter." 

PHMSA  did  not  intend  to  remove  tbi.s 
portion  of  the  packaging  instruction  and 
unnecessarily  limit  the  transport  ol  large 


vSection  172.124  jirovides  definitions  rei 

and  exc:eptions  for  infer. tious  in 

sul)stances.  I’aragrapb  (c)(2)  of  this  mi 

.set:tion  rerpiires  a  Regulated  Medical  01 

Waste  (RMW)  that  contains  Category  B  in 
cultures  and  stocks  to  be  transjiortetl  on 
a  vehicle  “used  exclusively”  to  be 

transiKirt  RMW.  A  Category  B  substance  sp 
is  defined  as  “an  infectious  substance  ai 

that  is  not  in  a  form  generally  capable  cc 

of  causing  jiermanent  disability  01  life-  (.( 
threatening  or  fatal  disease  in  otbeiwise  p, 
healthy  humans  or  animals  when  b 

exposure  to  it  occurs.  ^ 

As  amended  on  )uly  20.  2011.  m  a  a; 

final  rule  published  under  Docket  d 

Number  PHMSA-200‘M)1 51  (HM-  n 

218F)  178  FR  425101,  entitled  t' 

“Miscellaneous  Amendments,”  PHMSA  r 
revised  §  172.124(c)(2)  to  incorporate  ( 

the  clarifications  from  a  March  10,  2087  1 

letter  of  interpretation  (Ref.  No.  07-  ^ 

0057).  Specifically,  PHMSA  specified 
that  the  following  materials  may  be 
transported  on  a  vehicle  used 
exclu.sively  to  transi)ort  RMW:  (1)  Pluut 
and  animal  waste  regulated  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS);  (2)  waste 
pharmaceutical  materials:  (2)  laboratory 
and  recyclable  wastes;  (4)  infec.tious 
substances  that  have  been  treated  to 
eliminate  or  neutralize  pathogens;  (5) 
forensic  materials  being  transported  for 
final  destruction;  (8)  rejected  or  recalled 
health  care  ])roducts;  and  (7)  documents 
intended  for  destruction  in  accordance 
with  Health  Insurance  Portability  and 
Accountability  Act  of  1988  (HIPAA) 

nuinirements.  . 

In  response  to  the  projjosals  in  the 
HM-218F  NPRM.  Stericycle  commented 
that  the  rationale  nnderlving  PHMSA’s 
decision  to  authorize  the  tran.sportation 
of  multiple  waste  streams  from  medical 
,1  facilities  should  also  ajiply  to  other 

regulated  activities,  specifically  to  those 

covered  under  sjiecial  iiermit  13(31  SP- 
12558.  which  authorizes  the 

transiiortation  of  .sharps  in  specialized 

lis  containers.  At  the  lime  of  the  Inly  20, 

[1(1  2011  final  rule.  PHMSA  determined  that 

rge  incoi’jioraling  special  jjermit  13C3T  SI  — 


12558  into  the  HMR  was  beyond  the 
scope  of  that  rnlemaking.  hut  this  issue 
would  he  addressed  in  a  future  NPRM. 
'rherefore.  in  the  NPRM  published  on 
April  28,  2012  PHMSA  proiiosed  to 
revise  §  172.124(c)(2)  to  incorporate 
special  iiermit  DOT  SP-12558  relating 
to  the  transport  ol  regulated  meilii:al 
wa.ste  into  the  HMR. 

PHMSA  received  one  comment  trom 
Stericycle  expressing  lull  .support  for 
this  proposal.  Stericycle  did  not  suggest 
edits  to  the  regulatory  text  incorjiorating 
D(3T-S1’  12558.  Therefore,  we  are 
adopting  this  amendment  as  proposed 
in  the  NPRM.  Furthermore,  we  are 
reinstating  the  text  previon.sly  adojited 
in  the  HM-218F  final  rule  published 
under  Doi:ket  Number  l’HMSA-2000- 
0151  (HM-218F)  178  FR  425101  as  it  was 
inadvertently  deleted  fnnn  the  HMR. 

However,  Stericycle  did  exjiress  its 
belief  that  the  definition  of  sharps 
specified  in  §  172.124  (a)(8)  should  he 
amended  to  include  unbroken  glass 
contaminated  with  a  pathogen  or  that 
could  become  contaminated  with  a 
pathogen  so  the  regulated  community 
has  a  better  understanding  of  the 
definition  of  sharjis.  Although  PHMSA 
agrees  that  a  clarification  of  the 
definition  of  “sharps”  may  assist  the 
regulated  community  in  understanding 
the  aiiplicahle  reciuirements.  such  a 
1  revision  is  beyond  the  sco])e  ol  the 

original  proposed  amendments  and  will 
'  not  he  addressed  in  this  final  rule. 


Alcoholic  Beverages  Exception 

Section  172.150  provides  excejitions 
from  the  HMR  for  certain  Class  2 
flammable  liquid  material.  Specifically. 

§  172.150(d)  provides  exceptions  lor 
alcoholic  beverages  for  all  modes  of 
transport.  An  alcoholic  beverage  (wine 
and  di.stilled  spirits  as  defined  in  27 
CFR  4.10  and  5.11)  that  meets  one  of 
three  conditions  specified  in 
§  172.150(d)  is  not  subject  to  the 
requirements  of  the  HMR  tor  a  Class  2 
flammahle  liquid  material.  The.se 
conditions  include;  (1)  (containing  '24 
iiercent  or  less  aU:ohol  by  volume;  (2) 
being  packaged  in  an  inner  pai.kaging  o 
5  L  (1.2  gallons)  or  less,  and  tor 
transpt)rtation  on  passenger-carrying 
aircraft  conforming  to  §  175.10(a)(4)  as 
checked  or  carry-on  baggage;  or  (2)  tor 
a  Packing  Cronj)  111  alcoholic  beverage 
being  packaged  in  a  packaging  of  250  L 
(8()  gallons)  or  less,  unless  transjjorted 

hv  air.  .  , 

■  Currently,  the  1CA(3  1 1  i)rovule 
(ixceptions  for  alcoholic  beverages 
transported  via  aircraft  in  (chapter  2. 
2.1.1.  Table  2-2.  special  provision  A9 
and  Chapter  8;  8.1.2  paragraph  (1). 

I  Specifically.  Chapter  2;  2.1.1  Table  2-2 
special  provision  A9  states  that 
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alcoholic  beverages  containing  not  more 
than  70  percent  alcohol  by  voluim!. 
when  j)ackaged  in  rece])tacl(;s  ol  ,1  litcns 
of  less  are  not  subject  to  the  K^AO  Tl 
when  carried  as  cargo.  In  addition,  as 
sj)ecified  in  (Chapter  8:  1.1.2  paragraph 
(1)  of  the  KIAO  ri.  ah:oholic  beverages 
with  less  than  24  i)erc(!nt  alcohol  by 
volume  or  alcoholic  Innerages  in  retail 
|)ackaging  and  alcoholic  beverages 
containing  more  than  24  percent  hut  not 
more  than  70  percent  alcohol  by  volume 
in  reciiptacles  not  exceeding  liters  are 
ptirmitted  to  he  carried  by  passengers  or 
crew  in  carrv-on  or  check(;d  luggage  and 
are  not  otherwise  subject  to  the  KiAO 
Tl. 

(ienerallv.  the  IIMR  is  harmonized 
with  the  KiAO  Tl  with  regard  to  the 
exceptions  provided  for  alcoholic 
Ixiverages  shippinl  by  passenger  carrying 
and  cai'go  aircraft.  However,  for  cargo 
aircraft,  the  HMR  does  not  align  with 
the  ICAO  Tl.  For  example,  as  specified 
in  17.'1. 130(d).  the  HMR  excepts 
alcoholic  beverages  in  an  inner 
|)ackaging  of  3  L  (1.8  gallons)  or  less 
from  regidation  regardless  of  the  alcohol 
percent  on  cargo  aircraft.  In  contrast,  tin; 
ICAO  Tl  limits  this  exc(!])tion  to 
alcoholic  beverages  not  exctuuling  70 
percent  alcohol  hv  volimu!.  This  lack  of 
liarmonization  can  lead  to  frustration  of 
shii)ments  of  these  tyi)es  of  matcn  ials  in 
international  air  transport. 

'I'o  address  this  i.ssne.  in  the  Ai)ril  2(). 
2012  NFRM.  IMIMSA  proposed  to  revise 
the  exceptions  in  §178.1 30(d)  to 
harmonize  the  alcoholic  beverages 
exc(!ption  via  airtaaft  with  the 
r(;(|uirements  in  the  K^AO  Tl.  and  to 
re.st  met  lire  the  exceptions  in 
§  178.130(d)  to  ])rovide  clarity  on  the 
niijuirements  for  the  transport  of 
alcoholic  beverages  by  each  mode  of 
transport  including  jiassenger  carrying 
and  cargo  aircraft. 

FHMSA  received  one  comment  on 
these  inoposed  amendments.  COSTHA 
.strongly  supports  this  and  other 
international  harmonization  efforts. 
However.  COSTHA  believes  the 
revisions  to  §  178.130.  as  propo.sed  in 
the  NFRM.  prohibit  the  exception  from 
being  ajiplied  to  alcohol  ship|)ed  as 
cargo  on  pas.senger  aircraft.  The 
proposed  text  in  §  1 78.1 30(d)(2)(iii) 
.states  alcoholic  beverages  transported 
aboard  a  cargo  aircraft  containing  more 
than  24  |)ercent  hut  less  than  70  percent 
alcohol  by  volume  in  an  inner 
packaging  of  3L  (1.8  gallons)  or  less  are 
not  subject  to  the  reiiuirements  of 
.Suhehapter  C  of  the  HMR.  COSTHA 
notes  that  IC.AO  SF  AO  states 
"jallcoholic  beverages  containing  not 
more  than  70  per  cent  alcohol  by 
volume,  when  packed  in  receptacles  of 
3  litres  or  less,  are  not  subject  to  these 


in.structions  when  carried  as  cargo.”  In 
the  ICAO  11.  the  word  ‘cargo’  does  not 
mean  cargo  aircraft,  hut  is  defined  in 
K^AO  8.1  as  “anv  ])roperty  carried  on  an 
aircraft  (passenger  or  cargo)  other  than 
mail  and  accompanied  or  mishandled 
baggage."  Therefori!  in  an  effort  to  fully 
harmonize  (X)STHA  recommends 
FHMSA  modify  the  language  in  the 
propo.sed  §  1 78.1 3()(d)(2)(iii)  to  remove 
till!  word  “cargo”  before  aircraft 
allowing  harmonization  with  the  ICAO 
Tl  for  alcoholic  beverages  on  aircraft, 
both  pas.senger  and  cargo. 

FHMSA  appreciates  COSTflA’s 
comments  and  its  general  support  for 
the  amendments.  On  a  ])as.senger 
carrying  aircraft  an  alcoholic  beverage 
could  he  transijorted  in  three  sjiecific 
scenarios:  (1)  As  carry-on  baggage.  (2)  in 
checkeil  baggage,  or  (8)  as  cargo.  The 
language  pro])osed  in  the  NFRM 
addresseil  the  first  two  of  these 
transport  scenarios  hut  neglected  to 
account  for  alcoholic  beverages  shipjied 
as  cargo  aboard  a  jiassenger  carrving 
aircraft.  FHMSA  ilid  not  intend  to 
])rohibit  the  alcoholic  beverage 
exception  from  being  ajijilied  to  alcohol 
being  shiiijied  as  cargo  on  ])assenger 
aircraft.  FHMSA  agrees  with  the 
statement  that  K’.AO  .SF  At)  states 
"lajlcoholic  beverages  containing  not 
more  than  70  per  cent  alcohol  by 
volume,  when  packed  in  receptacles  of 
3  litres  or  le.ss.  are  not  subject  to  these 
instructions  when  carried  as  cargo” 
regardless  of  whether  it  is  a  passenger 
carrying  or  cargo  carrving  aircraft. 
Therefore,  we  are  revising  the  proposed 
language  in  §  178.1 3()(d)(2)(iii)  so  that 
the  exception  for  alcoholic  beverages 
containing  more  than  24%  hut  less  than 
7i)%  alcohol  by  volume  in  an  inner 
packaging  not  exceeding  3  L  (1.8 
gallons)  may  be  transported  as  cargo 
aboard  both  passenger  and  cargo 
aircraft.  We  also  note  that  when  carried 
as  cargo  aboard  a  passenger  carrying 
aircraft,  the  passenger  jnovisions  of 
§  173.1()(a)(4)  would  no  longer  be 
applii:able. 

FHMSA  is  confident  the  revised  text 
correctly  reflects  all  transportation 
scenarios  for  alcoholic  beverages  and 
the  exce])tions  provided  for  both 
jia.ssengers  transporting  alcoholic 
beverages  via  carry-on  or  checked 
baggage  and  transjiort  of  alcoholic 
beveragiis  as  cargo  via  cargo  and 
pa.s.senger  aircraft,  'fherefore.  we  are 
adopting  these  amendments  as  jiroposed 
in  the  NFRM.  with  the  additional 
revision  of  §  178.1 3()(d)(2)(iii). 

Exceptions  for  Non-Spillable  batteries 

Section  178.13‘)  specifies 
reijuirements  for  the  transportation  of 
wet  batteries,  including  non-spillable 


batteries.  Additional  exceptions  for  non- 
spillable  batteries  are  sjiecified  in 
§178. 139a.  If  certain  lrans])ort 
conditions  sp(!cified  in  §§178.139  and 
178.139a  an;  met.  such  as  s])(;cific 
])ackaging  and  .securement 
reciuirem(;nts.  non-si)iIlable  batteri(;s  an; 
exc(;|)led  from  the  HMR. 

In  a  final  rule  published  on  lanuary 
14,  2099.  under  Docket  Nos.  IMIMSA- 
2()07-()00.3  (HM-224D)  and  FHMSA- 
2008-0003  (HM-213I)  |74  FR  2200|. 
entitled  “Hazardous  Materials;  Revision 
to  Reijuirements  for  the  Transjiortation 
of  batteries  and  batterv-Fow(;red 
Devices:  and  Harmonization  With  the 
United  Nations  Recommendations. 
International  Maritime  Dangerous 
Goods  Code,  and  International  Civil 
Aviation  Organization’s  Technical 
In.structions,”  FHMSA  amended 
§  178.139(f)  to  describe  the  conditions 
under  which  a  battery  is  considered 
“non-s])illable,”  and  r(;located  the 
exce])lions  jjertaining  to  non-s|)illable 
batteries  from  §§178.1 39(d)  and 
178.139(0.  to  a  new  §  178.139a. 

However,  when  th(;se  excejitions  wen; 
relocated.  FHMSA  inadv(;rtentlv 
r(;iiuired  that  (;xc(;i)ted  non-s|)illable 
batteries  mn.st  be  securi;ly  jiackaged  in 
strong  out(;r  jiackagings.  'I’his 
modification,  in  essenci;.  jirohibited 
exce])ted  batli;rie.s  from  being  ])all(;tiz(;d 
or  jilaced  on  a  skid.  Theri;fore,  in  the 
Nl’RM  |)uhlished  on  Ajiril  20.  2012, 
FHM.SA  |)ro|)osed  to  revise 
§  178.139a(c)(l)  to  (;xce])t  from  the 
jiackaging  requin;ments  of  §  1 78.1 39. 
non-sjii liable  batteries  that  are  .secured 
to  skids  or  jiallets  and  cajiable  of 
with.standing  the  shocks  normally 
incident  to  transjiortation,  jjrovided  the 
batteries  meet  the  requirements  of 
§  178.139(a)  and  are  loaded  or  braced  so 
as  to  jirevent  damage  and  short  circuits 
in  transit.  Further,  any  other  material 
loaded  in  the  same  vehicle  must  be 
blocked,  braced,  or  otherwise  secured  to 
jjrevent  contact  with  or  damage  to  the 
liatteries. 

FHMSA  ri;ceived  one  comment  on 
these  ]jroi)osed  amendments  to  the 
excejjtions  for  non-siiillabh;  batteries 
sjiecified  in  §  178.139a(c)(l).  IVODCA 
welcomes  the  clarification  of  the 
i;xcej)tions  in  §  178.139a  for  non- 
sjiillable  batteries  secured  to  .skids  or 
jiallets  which  align  the  HMR  with  the 
r(;{|uirem(;nts  and  excejitions  within  the 
IMDC  Code  and  su])])orts  the  ongoing 
efforts  to  reduce  frustrat(;d  shijunents  in 
multi-modal  commerce  by  international 
carriers  such  as  the  IVOlXiA 
membershij). 

However.  IVODCA  exjnesses 
confusion  regarding  the  ajjjdicability  of 
the  incident  rejiorting  reijuirements  to  a 
shijmient  of  batteries  that  meets  the 
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(!X(:e])tion  provided  in  ^  1  73.1  rjt)a(d).  To 
alleviate  this  ])er(:eived  lack  ot Clarity. 
IVODtiA  suggests  PllM.SA  clariiv  the 
text  in  i?§173.1.'59a(t))  and  1  73.1 'i‘)a((l)  to 
specify  \vheth(!r  the  excijption  from 
incident  rciporling  recpiiremenls  is 
ap|)licat)le. 

Ha.sed  on  the  current  text  "are  subject 
to  the  incident  ri;porting  recpiirements” 
sp(;cifi(Hl  in  §  1 73.1  .'lOalb)  it  is  a])])arent 
that  shipments  com])lying  with  this 
.s(!ction  would  he  snhj(!Ct  to  the  incident 
reporting  re(]nirements.  Fnrlhermore, 

^  173.1. 'j9a(d)  slates  that  "Non-spillahle 
batteries  are  exc:epted  from  all  other 
nujnirements  of  this  snhc:ha])ter  when 
offered  for  trans])ortalion  and 
trans])orted  in  acc:ordance”  with 
])aragraph  (c)  and  (d)  of  Sj  1 73.1. 'Ida.  The 
term  “excei)ted  from  all  other 
retjnirements  of  this  snhchaj)ter”  is  used 
thronghont  the  MMR  to  indicate  that 
only  the  requirements  of  the  paragraph 
in  which  that  .statement  is  included 
would  apply.  Paragrajdis  (c)  and  (d)  of 
§173.1.'5t)a  do  not  immtion  incident 
reporting  recjnirements.  Therefore,  we 
Ixdieve  it  is  clear  that  provided  a 
shipment  of  non-sj)illahle  batteries 
meets  the  retinirements  of  ^  173.1.'j9a(c) 
and  5?  173.1. ^da(d).  which  do  not  inclnd(! 
the  incident  reporting  retpdrements,  it  is 
not  subject  to  any  other  re(]nirements 
contaiiKHl  in  the  HMR:  therefore,  we  are 
not  adoi)ting  any  additit)nal  suggested 
amendments  to  173.1.'i?)a.  Hascul  on  the 
fonigoing,  PHMSA  is  adopting  the 
amendment  to  173.1.'ida(cKl ).  as 
proposed  in  the  NPRM. 

Cargo  Tank  Motor  Vehicle  Closures 

Section  177.834  provides  the  general 
recpdrements  for  the  loading  and 
unloading  of  vehicles  intended  to 
trans])ort  hazardous  materials  via 
ground  tran.s])ortation.  Paragraj)!!  (j)  of 
this  section  requires  CTMVs  tc)  he 
trau.s])ort(!d  with  all  valves  and  other 
closures  in  licpdd  di.scharge  systems  to 
he  closed  and  free  of  leaks  unless 
transported  in  accordance  with  the 
nuiidrements  for  em])ty  ])ackag(!.s 
specified  in  §  173.28(1)1(2). 

The  provision  specified  in  §177.834(j) 
was  added  on  May  30.  1900.  in  a  final 
rule  ])uhli.shed  under  llocket  Number 
tlM-222B  |01  FR  27100]  to  consolidate 
the  closure  recjuirements  for  cargo  tanks 
transporting  Class  3  (flammable  li(iuid) 
materials,  Cdass  8  (corrosive)  materials, 
and  Division  0.1  (poisonous)  materials. 
This  rule  inadvertently  overlooked  the 
impact  the  closure  re(juirement  would 
have  on  MC  338  cargo  tanks  that 
transport  cryogenic  litjuids.  These  tanks 
have  external  .self-closing  valves  that  are 
normally  trans])orted  in  an  o])en 
position  and  are  designed  to  close  with 
a  tremendous  amount  of  force  to  ensure 


pro])er  closure.  Suhsecjuently.  the.se 
valves  re(|uire  a  large  amount  of  force 
and  effort  to  open.  As  a  result,  the 
])otential  for  physical  injury  to 
em])loyee  personnel  is  increa.sed  and 
the  ability  of  the  valve  system  to  operate 
is  potentially  conq)rond.sed  as  a  result  of 
rejjeated  cycling  (opening,  closing,  and 
testing). 

In  the  NPRM  published  on  April  28. 
2012.  PHMSA  proposed  to  revi.se 
§177.834(j)  to  pernut  external 
emergencv  self-closing  valves  on  MC 
338  cargo  tanks  containing  residues  of 
cryogenic  licjuids  to  remain  either  oi)en 
or  closed  during  transit. 

PHMSA  received  no  comments  on 
these  proposed  amendments  to  the 
closure  reciuirements  for  external 
emergency  self-closing  valves  on  MC 
338  cargo  tanks  speinfied  in  ^  177.834(j), 
and  are  adopting  the.se  amendments  as 
pro])osetl. 

Cargo  Tank  Motor  Vehicle  (CTMV) 
Recordkee])ing 

Certain  (TI’MVs  recpdre  as  part  of  their 
specification  both  a  CTMV 
manufacturer’s  data  re|)ort  and  a 
certificate  stating  that  the  completecl 
CTMV  conforms  in  all  res])ect.s  to  the 
a])))ropriate  sj)ecificalion  and  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Code.  .Section 
178.2(c)(1)  currently  excepts  (H'MVs 
that  reciuire  a  manufacturer's  data  report 
and  certificate  from  the  notification 
nKpurements.  .Specifically,  §  178.2(c)(1) 
states  that  (iMTV’s  in  compliance  with 
§§  1 78.337-1 8  and  1  78.34.8-1 0  are 
excepted  from  the  notification 
re(|uirements  specified  in  178.2(c)(1). 
The  current  reference  to  §  178.34.8-10  in 
§  178.2(c)(1)  refers  to  pre.ssure  relief,  not 
the  CTMV  manufacturer's  data  re])ort 
and  certificates  for  DOT  408,  407  and 
412  (CTMVs),  and  is  in  error.  The 
correct  citation  should  read  ^  178. 348- 
1.8,  which  refers  to  the  manufacturer’s 
data  report  and  certification  of  DOT  408, 
407  and  412  CMTVs.  In  addition,  we 
also  note  that  a  reference  to  a  MC  338 
cargo  tank  manufacturer’s  data  report 
certificate  iu  S  178.338-19  is  missing  in 

178.2(c)(1). 

Therefore,  in  the  A])ril  28.  2012 
NPRM.  PHMSA  ))ropo.se(l  to  correct 
the.se  errors  and  omissions  by  re])lacing 
the  reference  to  178.34.8-10  with 
^  178.34.8—18  and  adding  a  reference  to 
§  178.338-1 9. 

PHM.SA  received  one  i)ositive 
comment  and  no  negative  comments  on 
the  ])ropo.sed  amendments  to  the 
recordkeeping  recjuirements  for  (iTMV 
specified  in  §  1 78.2(c)(1 ).  D(iA(i 
.su])port.s  such  an  amendment.  This 
revision  will  increase  compliance  by 
revising  incorrect  citations  and 


correcting  unintended  errors  in  the 
HMR.  Therefore,  we  are  ado|)ting  these 
clarifications  as  proposed  in  the  NPRM. 

Flame  Penetration  Resistance  Test 

A])pendix  E  to  Part  178  describes  the 
Flame  Penetration  Resistance  Test 
referenced  throughout  the  HMR  with 
regard  to  the  outer  packaging  for 
chemical  oxygen  generators  and 
cylinders  containing  comi)res.sed 
oxygen.  This  api)endix  specifies 
reciuirements  for  the  Flame  Penetration 
Resistance  Test  and  includes  criteria  for 
accejitance  of  a  pa.ssing  te.st  result,  a 
summary  of  the  test  method  and 
procedure,  details  on  the  pre])aration  of 
test  specimens,  and  construction  and 
calibration  specifications  for  the  te.st 
equip'iient.  The  te.st  procedure  is 
described  in  section  (g)(2)  of  this 
Appendix  and  references  a  “Figure  1." 
ftowever.  the  Figure  1  is  omitted.  In 
.sections  (d)(3)  and  (f)(2)  of  this 
Apj)endix,  the  design  and  calibration  of 
the  calorimeter  is  described  and  refers 
to  a  “Figure  2."  hut  Figure  2  is  also 
omitted. 

In  the  April  28.  2012  NPRM,  PHMSA 
proposed  to  add  Figures  1  and  2  that 
were  referenced  hut  inadvertently 
omitted  from  Apjjendix  E. 

PHMSA  received  no  comments  on  the 
|)ro])o.sed  addition  of  the  figures 
inadvertently  omitted  in  Appendix  E  to 
I’art  178.  and  is  adopting  these 
amendments  as  pro])o.se(l  in  the  NPRM. 

Discharge  .System  Inspection  and 
Maintenance  Program 

Section  180.418  details  the 
recpdrements  for  a  discharge  svstein 
in.s])ection  and  maintenance  program  for 
cargo  tanks  transporting  liciuefied 
compressed  gases.  .Specifically. 

§  180.418  applies  to  operators  using 
specification  MH  330.  MC  331.  and  non- 
s|)ecificatiou  cargo  tanks  authorized 
under  §  1 73.31 8(k)  for  trans])ortation  of 
licpiefied  compressed  ga.ses  other  than 
carbon  dioxide.  As  part  of  the  di.scharge 
.system  insjjection  specified  in  this 
.section,  the  operator  must  visually 
ins])ect  each  delivery  ho.se  a.s.send)ly  at 
lea.st  ouce  each  calendar  month  in 
which  the  delivery  hose  a.ssemhly  is  in 
.service  and  keep  a  record  of  each 
in.s])ection.  In  accordance  with 
§  180.418(d),  that  record  must  include 
the  inspection  date,  the  name  of  the 
|)er.son  j)erforming  the  ins])ection,  the 
hose  assemhlv  identification  number, 
the  compaiiv  name,  the  date  the  hose 
was  assembled  and  tested,  and  an 
indication  that  the  deliverv  hose 
a.ssemhly  and  ])i])ing  system  passed  or 
failed  the  tests  and  inspections. 

There  has  been  some  confusion 
among  the  regulated  communitv 
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|)t!rtaining  to  tlu;  nnjuiremont  to  inchido 
“tlio  (;oni])anv  name”  in  the  record  as 
.specified  in  §  180.41(i(d).  .Spticifically. 
there  was  concern  over  wlietlier  "the 
company  name”  rehas  to  tin;  name  of 
the  ojierator  or  tlie  name  of  the 
mannfactnrer  of  the  lio.se. 

In  the  April  28.  2012  Nl’KM,  PHM.SA 
propo.sed  to  revi.se  ^  1K().41()((I)  to 
clarify  that  the  reference  to  the 
“company  name"  on  tlie  inspection 
record  is  the  name  of  tin;  liose 
mannfactnrer. 

I’HMSA  receivtui  no  comments  on  the 
proposed  clarification  of  the  discharge 
system  inspection  and  maintenance 
program  recordkeeping  recpiinanents 
specifietl  in  18().41()(d).  and  is 
adopting  these  amendimaits  as 
propo.sed. 

C.  ('.niunumis  Bm  ond  ihn  Scopi^  of  This 
Ihilunuiking 

In  this  section.  IMIM.SA  discusses  the 
comments  to  the  NPRM  that  provided 
suggestions  for  additional  revisions  that 
were  not  S])ecificallv  propo.sed  in  the 
NPRM.  Rased  on  an  assessimmt  of  the 
propo.sc'd  changes  and  the  comments 
received.  PUM.SA  identified  four 
comments  that  are  hevond  the  .scope  of 
this  rulemaking  action.  S|)ecifically. 
the.se  comnuMits  wen;  snhmittcul  hy 
Stericycle.  IVOIXIA.  Veolia.  and 
Richard  Zhilski.  'fhese  comments 
|)(;rtain  to  a  revision  to  the  definition  of 
sharps,  (dectronic  retention  of  training 
records,  the  lah  pack  revisions  ado])ted 
into  the  HMR  in  a  final  rule  (iutitled 
"Hazardous  Materials:  Incorporation  of 
Special  Permits  into  Regulations"  under 
PHMSA-2()0tM)28‘)  |7()  FR  4:i():i8| 

(IIM— 233A)  and  jnihlished  in  the 
Federal  Register  on  May  14.  201 0,  and 
the  environmental  impact  of  fireworks. 

As  these  suggested  amendments  were 
not  ])roposed  in  the  NPRM  and  the 
r(!gulat(!d  community  was  not  given  the 
opportunity  to  comment  on  these 
amendments.  PflMSA  is  unahle  to 
address  them  in  this  final  ride.  If 
PH  MSA  choo.ses  to  jinrsue 
consideration  of  any  of  these  comments, 
we  will  do  .so  in  a  separate  rulemaking. 
PHM.SA  apjireciates  Stericycle, 

IVOlKiA.  Veolia.  and  Richard  Zhilski 
hringing  these  i.ssues  to  onr  attention 
and  invites  them  to  file  |)etitions  for 
rulemaking  in  accordance  with  §  KKi.t),') 
inclnding  all  information  (see  §  KHi.lOD) 
needed  to  .su|)]K)rt  a  jietition  ifthe.se 
commenters  believe  these  amendments 
warrant  rulemaking  action.  PHM.SA 
briefly  di.scusses  these  comments  below. 

Revision  to  the  Definition  of  .Sharps 

In  the  April  28.  2t)12  NPRM.  PHM.SA 
propo.sed  to  incorporate  sjnicial  jiermit 
DOT  SP-Hl.'l.^R  into  §173.1:14.  to 


authorize  the  transportation  hy  imitor 
vehicle  of  certain  regulated  medical 
wastes,  designated  as  sharps,  in  non- 
DOT  specification  containers  fitted  into 
wheeled  racks.  In  addition  to  its 
comments  regarding  the  incorporation 
of  this  special  iiermit  DO  T  .SP-1 3.'j,'j(), 
.Stericycle  also  submitted  a  comment 
with  regard  to  the  definition  of  the  term 
"shar|)s"  as  specified  in  §  1 73.1 34(a)(()). 
.St(M'icycle  stated  that  the  definition  of 
"sharps"  shonld  ht;  amended  to  include 
“unbroken  glass  contaminated  with  a 
pathogen  or  that  could  become 
contaminated  with  a  pathogen  .so  the 
regulated  community  has  a  hett(!r 
understanding  of  the  definition  of 
sharps.”  Although  clarification  of  the 
definition  of  “shar])s”  may  assist  the 
regulated  community  in  understanding 
the  ai)plical)le  nupiirements.  PHMSA 
has  determined  that  such  an 
anumdment  is  h(!yond  tin;  scope  of  the 
proposals  ])resented  in  the  A])ril  28. 

2012  NPRM  and  therefore  will  not  he 
addresscul  in  this  final  rule. 

Electronic  Retention  of  Training 
R(!cords 

In  addition  to  its  comments  regarding 
the  propo.sed  revisions  to  the  training 
record  nuiuircjinents  s])ecified  in 
§  1  72.7()4(d),  IVODCA  akso  retpiested 
PHM.SA  “consider  electronic  nuians  of 
r(H;ordkeei)ing  as  alternatives  to  hard 
copy  documents  for  the  sake;  of  time 
saving  in  i)roducing  records  at  the 
nupiest  of  a  duly  authorized 
r(!pr(!.sentative."  As  this  specific 
amendment  was  not  proposcul  in  the 
.'\pril  28,  2012  NPRM.  it  is  considenul 
outsiile  the  scope  of  this  ruhnnaking  and 
will  not  he  addressed  in  this  final  rule. 

It  should  he  noted  that  PHM.SA 
currently  does  not  ])rohihit  tin;  u.se  of 
electronic  training  records  as  §  172.704 
does  not  specify  the  manner  (i.e.  jiaper 
or  electronic)  in  which  records  must  he 
kept. 

Reconsideration  of  the  Lab  Pac:k 
Retiuinanents  Adopted  Under  HM- 
2  3.3  A 

In  addition  to  its  comments  regarding 
the  ])ropo.sed  revisions  to  the  lah  jjack 
re(|uirements  specified  in  §  173.12. 
Veolia  also  recpiested  that  PHM.SA 
r(!consider  amendments  ado])ted  in  tlu; 
HMR  in  a  final  rule  entithul  "Hazaixlous 
Materials:  Incorporation  of  .S])ecial 
Permits  into  R(;gulations"  under 
PHM.SA-200‘M)2«0  |7.'')  FR  272{)5\ 
(HM-233A)  and  published  in  tin; 
Federal  Register  on  May  14.  2010. 
.Spec:ifically.  V(!olia  reejuests  PHM.SA 
reconsider  further  amending  the 
re(]uirements  h)r  lah  j)ack  to  addre.ss 
various  safety  concerns  it  claims  have 
resulted  from  the  adoption  of  the  HM- 


2.33A  final  rule.  V(!olia  is  conccaned  that 
aimaidimints  adopted  in  HM-233A 
rnlemaking  will  diminish  the  .safety  of 
the  shi])ment.s  of  wasU;  Division  .'j.2 
materials  for  di.s])osal  hv  incrcnising  the 
])otential  for  misclassification  of  tin? 
hazardous  mat(!rial.s  hy  the  shii)i)er  and 
allowing  the  u.se  of  a  less  rigorous 
l)ackaging.  Veolia's  .s|)ecific  comnuaits 
can  he  reviewtul  in  the  docket  for  this 
rnlemaking.  As  the  ren'isions  to  the  lah 
pack  recpiireimaits  V(!olia  references 
wcae  already  ])ropo.sed  and  offenal  for 
comment  in  the  HM-233A  NPRM  and 
later  addressed  in  the  HM-233A  final 
rid(anaking.  PHM.SA  does  not  intcaid  to 
revisit  them  in  this  final  rule. 

PHM.SA  believes  the  additional 
comprehensive  comments  from  V(a)lia 
would  he  more  ajjpropriately  addressed 
in  a  .sei)arate  rulemaking  specific  to  lab 
pack  reejuirements  where  they  can  h(; 
off(!red  for  comimait  from  the  regulated 
community  prior  to  adoption.  We 
a|)])r(;ciate  Veolia  hringing  its  safety 
conctans  to  our  attention  and  encourage 
it  to  file  a  petition  for  rulemaking  in 
accordance  with  §  l()8.t).'i  including  all 
information  (see  §  lOti.lOO)  needed  to 
support  a  petition  if  it  helicwes  these 
anuaidments  warrant  rulianaking  action. 

Fir(nvork.s  Containing  .Sulfur 

PHM.SA  received  one  commciiit  from 
a  concerned  individual  regarding  the 
pollution  resulting  from  the  u.se  of 
finnvorks.  .Specifically,  the  ccaniiKaiter 
exjjre.sses  concern  about  the  amount  and 
typ(!  of  pollution  (anittcul  when  using 
fireworks.  The  tojjic  of  fireworks  was 
not  addresscal  in  the  April  28,  2012 
NPRM.  and  is  therefore,  beyond  the 
.scope  of  this  rulemaking.  It  should  he 
noted  that  PHM.SA  i)uhli.shed  in  the 
Federal  Register  under  Docket  Number 
PHM.SA-201()-{)32()  174  FR  880041 
(HM-2.'57)  an  NPRM  entitled. 
"Hazanhms  Materials:  Rcivision  to 
Fireworks  Ajjprovals  (RRR)"  that 
addresses  fireworks-related  i.ssues.  The 
docket  for  the  fireworks  ruhanaking  can 
he  found  at  bttp://\v\v\v.wgiil(i1inns.gov 
under  PHM.SA-201 0-0320  (HM-2.'i7). 

I).  Provisions  Noi  Adopted  in  I’his  Pined 
Pule  and  Discussion  of  (ionnnents 

In  this  section.  PHM.SA  discu.sses  the 
changes  propo.sed  in  the  NPRM  and  the 
comments  received  in  re.si)on.se  to  the 
NPRM.  Based  on  an  a.ssessment  of  the 
l)ro])o.sed  changes  and  the  comments 
received,  PHM.SA  identified  one 
])rovi.sion  that  we  are  not  adopting  in 
this  final  rule.  .Specific:ally,  PHM.SA 
receivcid  considerable  negative 
comments  on  the  pro])osed  revision  to 
the  closure  notification  nujuirements. 
Below  is  a  summary  of  the  amendment 
pro])osed.  the  comments  received,  and 
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PHMSA’s  rationale  for  not  adopting  this 
pro])o.se(l  anunuliiKnit. 

(ilosure  Notification  Rfupiinnnents 

S(!ction  178.2  sp{u;ifie.s  the 
a])|)lical)ility  of  the  nupiirements  to 
specification  packagings  and  the 
res])onsihilities  of  the  manufacturer  or 
oth(!r  p(!rsons  certifying  compliance 
vvitli  tlie  specification  jjackaging 
nupiirements  of  Part  178.  I’o  achieve 
comjiliance  with  these  nupiirements, 
the  inanufactnrer  or  other  person 
certifying  com])liance  with  the 
nupiirements  of  Part  178  must  provide 
both  notification  to  each  |)erson  to 
whom  a  packaging  is  transferred  of  all 
nupiireinents  in  Part  178  not  met  at  the 
time  of  transfer,  and  applicable  closure 
nupiirements  for  the  jiackaging.  The.se 
closure  reijnireinents  include 
information  specifying  the  type(s)  and 
diinensions  of  the  closures,  including 
gaskets  and  any  other  com])onents 
needed  to  ensure  that  the  jiackaging  is 
capable  of  snccessfullv  passing  the 
applicable  jierformance  tests.  This 
information  must  include  any 
procedures  to  he  followed,  including 
closure  instructions  for  inner 
])ackagings  and  receptacles,  to 
effectively  assemble  and  close  the 
packaging  for  the  juirpose  of  preventing 
leakage  in  transportation,  (ilosnre 
instructions  must  provide  fora 
consistent  and  rejieatahle  means  of 
closure  that  is  sufficient  to  ensure  the 
packaging  is  closed  in  the  same  manner 
as  it  was  te.sted. 

hi  Ajiril  2008,  IdlMSA  received  a 
nupiest  (Reference  No.:  08-0128)  for  a 
letter  of  interpretation  seeking 
clarification  of  the  closure  notification 
recpiireinents  sjiecified  in  ^  178.2(c)  for 
“jiackages”  containing  residues.  This 
letter  was  submitted  to  PHMSA 
recpiesting  additional  clarification  on 
two  ])revioiisly  issued  letters  of 
interpretation  (Reference  Numbers  O.'i- 
0015  and  05-0285)  which  also 
addressed  the  topic  of  closure 
nupiirements  with  regard  to 
“packaging”  and  “jiackages.”  In 
response  to  Reference  No.  0(i-0128. 
I’HMSA  indicated  that  "jiackages” 
containing  residues  must  meet  the 
notifif;atiou  recpiireinents  of  *5 178.2(c) 
and  that  we  would  clarify  this  issue  in 
a  future  rulemaking. 

In  the  Ajiril  28.  2012  NPRM,  IdlMSA 
addressed  this  need  for  clarification  by 
jirojiosing  to  revise  ^  178.2(c)  to  sjiecify 
that  the  notification  recjuirements  ajijilv 
to  a  jiackaging  containing  a  residue  of  a 
hazardous  materials  unless  the 
Jiackaging  of  hazardous  materials  meets 
the  excejitions  jirovided  iii  §  1 78.2t)(li). 

PHMSA  rec:eived  seven  comments  on 
these  jiroposed  amendments  from  ACA, 


AHS,  DCAC.  NAGD,  R1I>A,  IISVVA  and 
Veolia.  All  of  the  comments  were 
extensive  and  .strongly  ojijiosed  to  the 
amendment  jirojio.secl.  The  commenters 
addres.sed  tojiics  related  to  the  jirojiosed 
amendments  such  as  the  intent  and 
ajijilicaliility  of  S  178.2(c:);  imjiact  on  re¬ 
conditioners,  recyclers  and  re-nsers  of 
jiackagings:  information  collection 
liurden;  economic  imjilications,  and  the 
safety  benefit,  or  lack  thereof.  PHMSA 
ajijireciates  this  feedback  and  an 
overview  of  these  comments  is  jirovided 
below.  The  comjilete  list  of  comments 
jiertaining  to  this  amendment  is 
available  in  the  docket  for  this 
rulemaking. 

Several  commenters  disagree  with  the 
jirojiosed  amendments  to  the  closure 
notification  retpiirements  stating  that 
the  changes  did  not  reflect  the  initial 
intent  and  ajijilicaliility  of  §  1 78.2(c). 
IXiAC,  whose  memliershiji  includes 
virtually  all  sectors  of  the  hazmat 
transjiortation  industry,  correctly  noted 
that  the  term  “jiackaging”  as  defined  in 
^171.8  and  used  in  jiart  178  of  the  HMR 
refers  only  to  recejitacles  that  do  not 
contain  hazardous  material. 
Sulisecjuentlv,  §  178.2(c)  would  ajijilv  to 
individuals  moving  “jiackagings”  as 
defined  in  ^  171.8,  and  not  “jiackages” 
which  would  include  jiackagings 
containing  hazardous  materials.  D(iA(i 
also  states  that  the  term  “sulisiupient 
distriliutors,”  as  used  in  §  178.2(c)(1).  is 
limited  to  intermediaries  between  the 
Jiackaging  manufacturer  and  the  hazmat 
offeror  who  fills  the  jiackaging  with 
hazardous  material.  Likewi.se.  A(iA 
agrees  that  the  recjuirements  of 
§  1 78.2(c)  ajijily  to  jiackaging 
manufacturers  and  those  who  jierform 
functions  described  in  Part  178;  not 
subsequent  transjiorters  of  jireviouslv 
filled  Jiackages. 

Another  commenter,  AHS,  notes  that 
the  closure  recjuirements  were  originally 
intended  to  identify  those  ta.sks  of  a 
jiac:kaging  manufac:turer  that  had  not 
lieen  c:cimjiletecl  by  that  jiackaging 
manufacturer.  Therefore,  the  filler 
would  he  aware  that  certain  actions 
were  .still  required  to  lie  c;cimjiletecl  to 
jirochic:e,  what  at  the  time,  was  DOT 
sjiec:ific:ation  jiac:kaging  (e.g.  assembling 
and  c;lci.sing  a  knocked  down  filierhoard 
box).  Furthermore,  it  is  AHS’s 
understanding  that  the  jirimarv  intent  of 
the  recjuirenient  to  shiji  an  emjitied 
jiac:kage  c:cintaining  residue  as  if  it  were 
still  full  (See  §  178.2‘))  was  to  maintain 
the  original  hazard  ccimmunic:aticins  for 
the  residues  and  not  for  the  jiurjioses  of 
closure  recjuirement  notific:aticin  of  the 
jiac:kaging.  AHS  notes  that  the  terms 
“jiac;kage”  and  “jiac.kaging”  are  often 
inc;cirrec:tly  u.sed  interc:hangeahly  and 
suggests  that  this  was  the  c;a.se  in  the 


letter  of  interjiretation  Referenc.e  No.; 
08-0128  that  jirec;ijiitatecl  the  jirojio.sed 
amendment. 

In  addition  to  the  c:cincerns  aliciut  the 
initial  intent  of  1 78.2(c:),  all 
c:cimmenters  on  this  amendment  exjire.ss 
c:onc:ern  regarding  the  vast  imjiac:t  .suc;h 
an  amendment  would  have  on  the 
regulated  c:ommunity.  sjiec:ific;allv  re- 
c:cinditioners,  rec:yclers  and  re-n.sers  of 
jiac;kagings.  It  was  c;cin.si.stently  noted 
that  this  amendment  would 
fundamentally  c.hange  the  wav 
hazardous  materials  jiackages  are 
transjiorted  and  have  imjilic:aticins 
throughout  the  transjiortation  c:hain. 

Many  c.ommenters  had  c;oncerns 
about  the  economic;  imjiact  and  an 
inc:rea.se  in  information  collec;ticin 
burden.  While  PHMSA  originally 
jierceived  this  amendment  as  a  simjile 
clarific:aticin  of  an  existing  requirement, 
many  c;ommenters  noted  that  the 
revision  would  jirovide  new 
recjuirements  and  thus  imjiose  a  new 
ec:cinomic:  and  jiajierwork  liurden.  DGAC 
notes  that  the  c:ost  of  .suc:h  a  change 
would  he  signific;ant  and  the  ec;cinomic: 
evaluation  jirovided  in  the  Ajiril  28. 

2012  NPRM  fails  to  address  the 
asscic:iated  c.cists.  Furthermore,  DGAC 
notes  this  c:hange  would  recpiire 
information  c:cillec:ticm  as  the  sc:cijie  of 
thci.se  snhjec:t  to  the  c:lcisure  ncitific:aticm 
recjuirements  would  exjiand.  This 
information  c:cillec:ticin  was  not 
addressed  in  the  Ajiril  28.  2012  NPRM. 
y\GA  states  this  jirojicised  recjuirement 
will  add  .signific:ant  c:ci.st.s  and 
c:omjilexity  to  comjilianc:e  efforts  for 
c:cintainers  that  are  sent  for 
rec;cincliticining  and  reuse.  AHS  asks  that 
full  consideration  he  given  to  the 
ec.cinomic  and  jiajierwork  imjiact  of 
requiring  every  shipjier  and  re-shijijier 
of  a  filled  jiackage  to  jirovide  and  retain 
c;lcisure  instructions.  NAGD  notes  that 
the  operational  requirements  could  have 
substantial  economic  imjiat;ts  on 
c:hemic:al  distriliutors  and  c:u.stomers 
and  c;ould: 

“IFlasily  rccsiilt  in  Icnis  of  tiiousiiiuls  of 
dollars  of  additional  c;osts  for  a  distrihntor. 
inc:rc;asing  with  tin;  nninlic!r  of  sliipinenls. 
Costs  would  lic!  substantial  for  all  distributors 
and  would  result  primarilv  from  mailing 
closure;  instrnclions  to  Inindreds  of 
c.nstoincirs  and  answen  ing  nnmca'ons  c:alls  for 
tcudmical  assistanc:c!  from  many  of  these; 
e:nstomc;rs." 

RIPA  reiterates  the  above  comments 
and  notes  that  “Irlecjniring  that 
rec;cincliticiner.s  he  jirovided  ncitific;ation.s 
is  a  costly  jiajierwork  liurden  with  no 
safety  lienefit  of  any  kind.”  In  addition 
to  the  cost  of  the  jirojio.sed  amendment, 
many  c;ommenter.s  were  c:cinc;erned  that 
no  safety  issue  was  identified  to 
nece.ssitate  such  a  c;hange.  AGA  notes 
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that  while  I’HMSA  indicates  that  this 
nuiuireinent  will  increa.se  compliance, 
there  is  no  indication  in  the  Nl’RM  that 
there  are  incidents  involving  container 
residues  that  stemmed  from  insufficient 
closure  or  any  discussion  of  the  risk 
posed  hv  residue  containers.  AC'.A 
concludes  that  there  does  not  appear  to 
l)(!  a  significant  safety  risk  involved  in 
the  movement  of  these  types  t)f 
shipments. 

Alls  notes  the  difficulty  of 
imj)lementing  such  a  recpiirement.  It 
jirovides  an  e.\am|)le  demon.st rating  this 
difficulty  hv  noting  that  for  UN  4G 
fiherhoard  cartons,  small  UN1A2  drums, 
and  crimped  lid  or  friction  lid  jjails. 
there  is  no  reali.stic  method  to  re-c:lose 
the  outer  receptacle,  or  to  provide  inner 
liners,  cu.shioning  material,  etc.,  for  a 
package  that  usually  is  being  discarded 
or  recycled.  AHS  recjnests  IMIMSA 
|)rovide  incident  data  to  a.sccirtain 
whether  any  record  of  safety  problems 
involves  emptiiul  non-hulk  packaging 
with  closures  in  place  hut  not  s(;cured 
in  accordance  with  the  original 
packaging  manufactiina’s  instructions. 
NACl)  reiterat(;s  the  above  comments 
and  states  "PllMSA  does  not  provide 
evidence  that  leaking  emptv  containers 
have  been  a  safety  |)rol)lem." 

Based  on  the  considerable  feculhack 
and  a  further  consideration  of  the 
closure  re(|uirem(!nt.s  in  178.2(c:). 
BllMSA  is  not  adopting  the  annmdment 
to  the  closure  notification  recjuirements 
as  proposcid  in  the  April  2(j.  2012  NPRM 
or  any  amendments  to  the  closure 
notification  nupiirements. 

After  further  review,  and  as  noted  by 
numerous  commenters.  BUMS  A 
rationalizes  that  it  is  aj)j)ar(!nt  that  the 
applicability  of  §  178.2(c)  is  specific  to 
“packagings"  and  not  “packages.”  As 
defined  in  §  171.8.  a  j)ackaging  “means 
a  receptach;  and  any  other  components 
or  materials  ncicessary  for  the  receptacle 
to  j)erform  its  containment  function  in 
conformance  with  the  minimum 
packing  requirements  of  this 
suhchapter"  while  a  package  “means  a 
packaging  plus  its  contents.” 
Furthermore,  as  many  commenters  note;. 
PH  MSA  agrees  that  the  term 
“suh.siujuent  di.strihntors”  as  usckI  in 
§  178.2(c)(1)  is  intended  to  address 
interimuliaries  between  the 
manufacturer  and  the  hazmat  offeror 
who  fills  the  ])ackaging  with  hazardous 
material.  It  is  apparent  that  the 
nHiuinanent  to  notify  each  person  to 
whom  the  “jjackaging”  is  transferred  is 
the  responsibility  of  (uich  subsequent 
“j)ackaging”  di.strihutor.  not  each  offeror 
of  a  “package.” 

Furthermore,  as  is  evident  from 
FllMSA’s  review  of  the  information 
collection  burden  associated  with  the 


closure  notification  recpiirements.  the 
population  to  which  this  regulation  is 
intended  to  ap])ly  is  restricted  to 
packaging  manufacturers  and  packaging 
distributors  and  not  to  tin;  entirety  of 
.shipj)ers  and  offerors  of  hazardous 
mat(!rials  packages. 

Ha.sed  on  the  comments  received. 
PllMSA  will  not  lx;  adopting  any 
changes  in  the  closure  notification 
nHiuirenumts  specified  in  §  178.2(c). 
.Sul)s(!(iuently,  closun;  notification 
iHHiuirements  would  not  he  rtniuired  to 
accompany  a  package  containing  a 
Hisidue  of  a  hazardous  material  that  is 
transjjorted  for  the  puri)oses  of  re¬ 
conditioning.  recycling  or  re-nse.  It  was 
not  PHMSA’s  intent  to  pro|)ose  an 
amendment  that  would  impose  a 
significant  additional  economic  and 
information  collection  burden  on  the 
regulated  community.  Furthermore, 
PHMSA  did  not  intend  to  expand  the 
applicability  of  ^  178.2(c)  beyond 
“])ackagings”  to  include  “jjackagcjs.” 
Rather,  PIlMSA’s  intention  was  to 
address  an  issue  ])reviously  identilhul  in 
a  letter  of  inter])retation.  Howevfir, 
ha.sed  on  furtlnir  review  and  the 
rationale  |)re.sented  by  commentcas,  we 
are  rci.scinding  the  hitter  of  inter])retation 
Reference  No.;  (K)-()128  as  the  letter 
contains  incornict  information.  In 
addition.  PllMSA  is  also  re.scinding 
hitters  of  int(ir])retation  Reference 
Numbers  O.'i-OOl.')  and  l).')-02().'j  as  tluiv 
akso  contain  misiiddrmation.  Finallv, 
many  commenters  suggest  a  thorough 
(iconomic  and  .safetv  analvsis  Ixi 
conductiid  Ixifoni  amendiiKints  similar 
to  tho.se  proposed  in  §  178.2(c)  for 
closure  notification  nuiuirennints  ani 
adopted.  At  this  time.  PllMSA  doiis  not 
foreseti  the  need  for  such  analvsis  as  no 
aiiKindments  ani  being  adopted. 

III.  Regulatory  Analyses  and  Notices 

A.  St(ituiory/U‘(!,(il  y\iithority  for  This 

This  final  rule  is  ])ul)lished  under 
authority  of  Federal  hazardous  materials 
transj)ortation  law  (Federal  hazmat  law: 
49  IJ.S.G.  .'ll 01  (it  .s(i(].).  Section  .')l()8(l)) 
of  F(ideral  hazmat  law  authoriziis  tlui 
S(icr(itary  of  Transportation  to  jinKscrihe 
r(igulations  for  the  safe  transj)ortation, 
including  siicuritv,  of  hazardous 
mat(irials  in  intrastate,  interstate,  and 
foixiign  comnuircci.  This  final  ruhi  makiis 
mi.scellamious  amendments  to  the  HMR. 
In  addition,  this  final  ruhi  cornicts 
errors  in  the  hazardous  materials  tahhi 
and  corrcisponding  spiicial  provisions, 
clarificis  the  r(i(]uirements  for  lab 
|)acking  tiiinperature  controlhul 
mat(irials  and  clarificis  various  cargo 
tank  ])rovisions  and  niviscis  the  training 
r(i(|uirements  to  retpiire  that  a  hazmat 


(iinployiir  must  make  hazmat  employee 
training  nicords  available  upon  retiuest 
to  an  authorized  officials.  Tluisci 
auKiiulnnints  clarify  ixigulatorv 
r(i(]uir(iments  and.  wlnire  ai)propriate, 
(hicrtiase  the  nigulatorv  hurchiii  without 
compromising  the  sahi  transi)ortation  of 
hazardous  mat(irials  in  commerce. 

/i.  hxacuiivo  Order  12366.  Executive 
Order  13563  end  DOT  ne<>idutorv 
Policies  (ind  Procedures 

This  final  rule  is  not  considered  a 
significant  rtigulatory  action  under 
.section  8(1)  of  Executive  Order  128()() 
and  was  not  reviewiul  by  the  Office  of 
Manageimmt  and  Budget  (OMB).  The 
final  rule  is  not  considened  a  significant 
rule  under  the  Regulatory  Policies  and 
Procedures  order  issued  by  the 
D(!l)artment  of  Transportation  |44  FR 
110841. 

In  this  ridemaking,  we  amend 
miscellaneous  jirovisions  in  the  HMR  to 
clarify  the  jirovisions  and  to  relax  overly 
burdensome  riuiuirements.  Ifi-IMSA 
anticipates  the  amendments  contained 
in  this  rule  will  have  economic  benefits 
to  the  regulated  community.  This  final 
rule  is  designed  to  increase  the  clarity 
of  the  HMR.  therehv  increasing 
voluntary  complianci!  while  reducing 
conqdiance  costs. 

I'Ncicutive  Order  18.'i08  is 
su|)|)lemental  to  and  reaffirms  the 
])rincipl(!s.  strnctur(;s.  and  definitions 
goviirning  regulatory  reviinv  that  were 
established  in  Executive  Order  128()0 
R(!gulatorv  Planning  and  Review  of 
.Siqitemhi!!-  80.  1998.  In  addition. 
Executive  Order  18508  s])ecifically 
riKiuiriis  agencies  to:  (1)  Involve  the 
public  in  the  regulatory  jnocess:  (2) 
promote  simplification  and 
liarmonization  through  interagency 
coordination;  (8)  identify  and  consider 
regulatory  approaches  that  reduce 
burden  and  maintain  llexibility;  (4) 
ensure  the  objectivity  of  any  scientific 
or  technological  information  used  to 
siqiport  regulatory  action;  and  (5) 
consider  how  to  best  promote 
retrospective  analysis  to  modify, 
streamline,  expand,  or  re])eal  existing 
rules  that  are  outmoded,  ineffective, 
insufficient,  or  excessivelv  burdensome. 

In  this  final  rule,  PHMSA  has 
involved  the  public  in  the  regulatory 
process  in  a  variety  of  ways. 

S|)ecifically.  in  this  rulemaking  PHMSA 
is  addre.ssing  issues  and  errors  that  wen; 
identified  and  lagged  for  future 
rulemaking  consideration  in  letters  of 
interjiretation  issued  to  the  regulated 
community  and  through  other 
corresjiondence  with  PHMSA 
stakeholders.  In  addition,  PHMSA  has 
res]X)nded  to  the  TSPs  reipiest  to 
incoi'iiorale  a  guidance  document 
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designed  to  assist  the  sulfur  iudustry  iu 
eusuriug  tlu;  safe  trausj)ort  of  molten 
sulfur  (P-1  .'581).  PUMSA  asked  for 
])ul)li(:  couuneuts  based  on  the 
proposals  iu  the  NPRM  and  upon 
receipt  of  public  couuueut,  PllM.SA  has 
addresstul  all  suhstautive  couuueuts  iu 
this  rulemaking  action. 

The  ameudmeuts  iu  the  final  rule 
l)romote  .sim|)lificatiou  and 
harmoiiizatiou  through  iuterageucv 
coordination.  Specifically,  iu  this  final 
rule,  PUMSA  is  simplifying  the  lab  ])ack 
nuiuiremeuts,  the  hazardous  materials 
table  and  special  provisions  and  the 
reciuiremeuts  for  cargo  tank 
transportation.  The.sc;  revisions  are 
expected  to  jjroduce  a  safety  benefit 
derived  from  the  increased  clarity  and 
reduced  amhiguitv  in  the  special 
provisions  to  the  ^  172.101  HMT.  and 
the  lab  packaging  and  cargo  tank 
r(;(|uirements  of  the  HMR.  There  are 
minimal  additional  costs.  The  clarity 
will  result  in  net  benefits. 

This  final  rule  also  ])romotes 
harmonization  with  int(;rnational 
standards,  such  as  the  IMDG  Code, 
Canada’s  TDC  recpiinnnents  and  the 
ICAO  TI  with  regard  to  the  handling  of 
“Lead  compounds,  soluble  n.o.s.”  via 
vessel,  rail  shi])ment.s  of  residue 
between  the  United  States  and  Canada 
and  alcoholic  beverages  via  aircraft. 

The.se  revisions  to  the  §  172.101  HMT 
will  eliminate;  errors  in  the  ??  172.101 
HMT.  rt;duce  ambiguity,  harmonize  the 
HMR  with  international  regulations,  and 
im])rove  clarity.  Many  of  these  revisions 
were  brought  to  PHMSA’s  att{;ntion 
through  letters  of  interpretation 
r(;(|uested  from  the  regulated 
community.  Although  these  revisions 
are  minor,  they  are  ex])ected  to  (iroduce 
a  .safety  benefit  derived  from  tin; 
incaeased  claritv  and  acenraev  of  the 
text  in  the  §17^1 01  HMT. 

This  final  rule  adojjts  amendments 
that  reduce  the  regulatory  burden  on  the 
regulated  community,  allows  for 
flexibility  in  achieving  comjdiance  and 
maintains  an  appropriate  level  of  .safety. 
This  final  rule  ])ermits  tlexihilitv  in 
achieving  compliance  when 
tran.s])orting  cargo  tanks  while 
maintaining  an  a])proj)riate  level  of 
safety.  This  final  rule  also  incorporates 
a  special  permit  DOT  lSP-13.'5.'50  that  has 
a  .strong  record  of  safetv.  Incorporating 
this  ])ermit  into  the  HMR  will  j)rovide 
wid(;r  access  to  the  benefits  of  the 
provisions  granted  in  this  special 
p(;rmit.  ther(;fore.  fostering  greater 
r(;gulatory  flexibility  without 
com])romising  transportation  .safetv. 

A  majority  of  the  amendments 
adopted  in  this  rulemaking  are  simple 
clarifications  and  did  not  reciuire 
significant  .scientific  or  technological 


information.  Howev(;r,  when  n{;ce.s.sarv, 
PHMSA  u.sed  scientific  or  technological 
information  to  supjjort  its  regulatory 
action.  .Specifically,  such  data  was 
considered  when  structuring 
alternatives  on  how  to  best  d(;al  with 
is.su(;s  regarding  tlu;  safe  transport  of 
cargo  tanks  and  the  transport  of 
alcoholic  beverages  with  greater  than 
70%  alcohol  by  volume  via  cargo 
aircraft.  This  information  was  used  in 
the  evaluation  of  alternative  proposals 
and  idtimatelv  this  information 
determined  how  best  to  ])romot(; 
retro.sp(;ctive  analysis  to  modify  and 
streamline  existing  rerjuirements  that 
are  outmoded,  in(;ffective,  insufficient, 
or  exce.ssively  burdensome. 


“substantively  the  same”(see  49  CFR 
107.2()2(d)  as  the  Federal  reciuiremeuts.) 

Fed(;ral  hazardous  materials 
transportation  law  i)rovides  at  49  U..S.C. 
.'512.'5(h)(2)  that  if  FHM.SA  issues  a 
regulation  concerning  anv  of  the 
covered  subjects,  I^HM.SA  must 
detcermine  and  publish  in  the  Federal 
Register  the  (effective  date  of  Imderal 
preemption.  That  effective  date  may  not 
he  earlier  than  the  9()th  dav  following 
the  date  of  issuance  of  the  final  rule  and 
not  latier  than  two  years  after  the  date  of 
issuance.  FHM.SA  jeroposces  the  eff(;ctive 
date  of  federal  pr(;em])tion  he  ?)()  davs 
from  publication  of  this  final  rule  in  this 
matte;]’  in  the  Federal  Register. 

D.  Executive  Order  13175 


C.  Executive  Order  13132 

This  final  rule  was  analyz(;d  in 
accordance  with  the  ])rincipl(;s  and 
criteria  contained  in  Ex(;cntive  Ord(;r 
13132  (“F(;deralism’’).  'I'liis  final  rule 
l)r(;emi)ts  state,  local  and  Indian  tribe 
r(;(iuirements  hut  do(;.s  not  adopt  anv 
r(;gnliition  that  has  substantial  dir(;ct 
eff(;cts  on  the  stat(;s,  the  relationship 
hetwee;]!  the;  mitional  gov(;rnnu;nt  and 
the  st;it(;.s,  or  the  distribution  of  pow(;r 
and  resi)onsihiliti(;.s  ;miong  the;  various 
levels  of  government.  Th(;r(;fore,  the; 
consultation  and  funding  re;einir(;m(;nts 
of  Fx(;(:utiv(;  (lr(le;r  13132  do  not  ap])lv. 

'fhe  I’ederal  hazardous  miit(;ri;il 
trans])ortati()n  law.  49  IJ.S.C.  .'512.')(h)(l), 
contains  an  e;xpre;s.s  ])r(;(;mption 
provision  (49  l)..S.C.  .'512.'5(h)) 
pre;e;m])ting  state,  local,  and  Indian  tribe 
re;eniir(;me;nt.s  on  certain  e;()ve;r(;(l 
suhj(;cts.  (iovere;d  suhje;cts  are;: 

(i)  The;  (l(;.signation,  d(;scri])ti()n,  and 
classification  of  hazardous  materials: 

(ii)  The;  packing,  rejiacking,  hantlling, 
labeling,  marking,  and  placarding  of 
hazardous  materials: 

(iii)  The  ])re;j)aration,  execution,  and 
use;  of  shij)j)ing  documents  related  to 
hazardous  materials  and  ri;quirements 
related  to  the;  mnnher,  content,  and 
])lac(;ment  of  those  (le)cume;nt.s; 

(iv)  The;  written  notification. 
r(;cor(ling,  and  reporting  of  the; 
uninte;ntional  re;le;ase;  in  transportation 
of  hazardous  mate;rial.s;  or 

(v)  'fhe  design,  manufacture, 
fahriciition,  marking,  lUiiintenance. 
r(;c()n(liti()ning.  repair,  or  te;sting  of  ii 
piickaging  or  container  that  is 
represented,  marked.  ce;rtifi(;(l.  or  sold 
iis  (lualified  for  use;  in  the;  transport  of 
Inizardous  materials. 

This  final  rule  concerns  the 
chissification,  packaging,  and  Inmdling 
of  hazardous  materials,  among  other 
covered  suhje;(:ts  and  as  adopted 
j)r(;e;mpt.s  any  state,  local,  or  Indian  tribe 
re;(inir(;m(;nts  conc(;rning  the;se;  suhje;cts 
unless  the;  non-Fe;(le;ral  r(;(iuire;nu;nt.s  are 


This  final  rule;  has  h(;en  analyzed  in 
accordance;  with  the  prineijeles  and 
criteria  contained  in  Exe;cutive;  Order 
1317.')  (“Consultation  and  Coordination 
with  Indian  'frihal  Covermnents’’). 
Be;(:ause  this  final  rule  does  not  have; 
tribal  imj)licati()ns  and  does  not  Impose 
substantial  direct  c()m])liance;  costs  on 
Indian  tribal  gove;rnme;nts.  the;  funding 
and  consultation  r(;(|nir(;me;nts  of 
Exe;cntiv(;  Order  1317.'5  do  not  a])plv. 

<111(1  a  tribal  summarv  impact  stateement 
is  not  r(;(]uire;(l. 

E.  Ue^ulutoir  Elexihilitv  Act,  Executive 
Order  13272,  and  DOT  Procedures  and 
Policies 

The;  R(;gulatory  Flexibility  Act  (.'5 
II..S.C.  (501  et  seq.)  r(;(]iiire;s  an  agenev  to 
review  re;giilati()n.s  to  asse.ss  their  impact 
on  .small  e;ntitie;.s  unl(;.ss  the;  agenev 
(le;te;rmine;s  the  rule  is  not  e;xj)e;cte;el  to 
have  a  significant  impact  on  a 
substantial  numher  of  small  e;ntiti(;s. 

This  final  rule  amends  miscellaneous 
provisions  in  the;  HMR  to  clarifv 
provisions  ha.sed  on  FHM.SA’s 
initiatives  and  corre;spon(lence  with  the; 
re;gulated  connminity.  While; 
maintaining  safety,  it  relaxes  certain 
reejuirements  that  are;  overlv 
hurdensome.  The  chang(;.s  are;  generally 
intended  to  jirovide  r(;lie;f  to  shippers, 
carriers,  and  packaging  manufacturers, 
including  small  entities. 

(Consideration  of  (dternative  proposeds 
for  small  l)usinesses.  'Fhe;  Re;gulatory 
Fle;xihility  Act  elire;cts  ag(;n(:i(;s  to 
e;stahlish  exceptions  and  (liff(;ring 
compliance;  .standards  for  small 
hnsine;s.se;s.  wh(;re;  it  is  po.ssihle  to  do  so 
and  still  m(;(;t  the  ()hje;ctiv(;s  of 
a|)j)ll(:ahle;  re;gulatory  statutes.  In  the; 
case;  of  hazardous  materials 
transjjortation,  it  is  not  po.ssihle;  to 
(;.stahlish  e;x(:eption.s  or  differing 
.standards  and  still  accomi)li.sh  onr 
.safe;tv  ()hj(;ctive;.s. 

The;  im])a(:t  of  this  final  rule  is  not 
e;xp(;cte;d  to  he;  significant.  The 
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amondnionts  are  generally  intended  to 
provide  relief  to  shi|)pers,  carriers,  and 
packaging  inannfactnres  and  testers, 
inclnding  small  entities.  This  relief  will 
provide  marginal  positive  economic 
henellts  to  shippi'rs.  carriers,  and 
packaging  manufactures  and  testers, 
including  small  entities  however:  the.se 
iH'nefits  are  not  at  a  level  that  can  he 
considered  economically  significant. 
Therefore,  this  final  rule  will  not  have 
a  signiricant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  ride  has  been  developed  in 
accordance  with  Executive  Order  13272 
(“Proper  Consideration  of  .Small  Entities 
in  Agency  Rulemaking")  and  DOT's 
procedures  and  jiolicies  to  promote 
comjiliance  with  the  Regulatory 
Flexibility  Act  to  ensure  that  j)otential 
impacts  of  draft  rules  on  small  entities 
are  jiroperly  considered. 

F.  P(ipt‘nvork  linduction  Act 

This  final  rule  does  not  imjiose  any 
new  information  collection 
reipnrements  and  in  three  instances 
mai-ginallv  decreases  the  information 
collection  burden  on  the  regulated 
comimndtv.  .Specificallv  the  following 
information  collections  affected  bv  this 
rulemaking  are: 

•  Office  of  Management  and  Budget 
(OMB)  C.ontrol  Number  2137-()().'il : 
Rulemaking  and  .Special  Permit 
Piititions:  A  slight  reduction  in 
information  collection  burden  is 
anticipated  due  to  the  incorporation  of 
a  DOT  .Sl»-13.').'i(>  into  §  1  73.134.  This 
jMirmit  will  allow  individuals  more 
flexibilitv  when  transporting  sharps  and 
decrease  the  need  for  special  permits 
ajiplications  when  transporting  sharps 
as  regulated  medical  wastes. 

•  OMB  Control  Number  2137-t)()34: 
Hazardous  Materials  Shipping  Papers 
and  Emergency  Response  Information: 

A  negligible  reduction  in  information 
collection  burden  due  to  relaxation  of 
the  shijijiing  jiaper  description 
reijnirements  for  residues  sjjecified  in 


between  the  HMR  and  Canadian 
Transportation  of  Dangerous  (ioods 
(  TDC)  regulations,  fo.stering 
international  transport  of  resiilnes. 

•  OMB  (xndrol  Number  2137-().'i.'j7: 
Approvals  for  Hazardous  Materials:  A 
slight  reduction  in  information 
collection  burden  is  aidicipated  due  to 
ridaxation  of  approval  submittal 
riupunanents  specified  in  §10.'). 40. 
.Sjiecifically.  this  relaxation  will  permit 
individuals  wishing  to  apply  with 
I’HM.SA  to  be  an  approved  designated 


agent  to  submit  their  applications  either 
by  standard  mail  or  electronic  mail. 
Currently,  the  HMR  only  permits 
submission  through  standard  mail.  This 
change  will  nisnlt  in  a  decrease  in 
duplicate  hard  copies  submittiMl  to 
PHM.SA  as  well  as  a  decrease  in  the 
])rocessing  tiini!  for  such  apjilications. 

•  Although  no  new  training 
recordkeeping  reipdrements  are  ado])ted 
in  this  final  rule,  a  minimal  increase;  in 
information  collection  burden  may  be 
realized  due  to  increa.sed  awar(;ne.ss  of 
the  training  reipnrements  resulting  from 
the  modifications  specified  in  §  172.704. 
However:  in  accordance  with  49  l]..S.(]. 
.'ll 07(g).  training  records  are  exemjjted 
from  the  requirements  of  the  jiaperwork 
reduction  act. 

(i’.  Rcgiildtion  Identifier  Nuinber  (lUN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regnlatorv  action 
listed  in  the  Uidfied  Agenda  of  Federal 
Regulations.  The  R(;gnlatorv  Information 
.Service  C^enter  pidilishes  the  Unified 
Agenda  in  A|)ril  and  October  of  each 
vear.  The  RIN  number  contained  in  the 


//.  Ihifuiuled  M(ind(it(js  Reform  Act 

This  final  rule  does  not  im|)ose 
unfunded  mandates  und(;rth(; 
Ihdunded  Mandates  Reform  Act  of 
1‘)9.').  It  does  not  r(;.snlt  in  co.sts  of 
.$141,300,000  or  more  to  either  state, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  and 
is  the  lea.st  burdensomi;  alternative  that 
achieves  the  objective  of  the  rule. 

/.  Environmentid  Assessment 

The  National  Environmental  Policy 
Act.  42  II..S.C.  4321—437.'),  riiipiires 
federal  agencies  to  analyze  projjosed 
actions  to  determine  whether  the  action 
will  have  a  significant  impact  on  the 
human  environment.  The  Council  on 
Environmental  Qnalitv  (CEQ) 
regulations  r(;(pdre  federal  agencies  to 
conduct  an  environmental  review 
considering:  (1)  The  n(;(;(l  for  the 
jiroposed  action:  (2)  alternatives  to  the 
proposed  action:  (3)  prohable 
environmental  impacts  of  the  ])ro|)osed 
action  and  alternatives:  and  (4)  tin; 
agencies  and  persons  consulted  during 
the  consideration  ])rocess.  PHM.SA  is 
ado])ting  miscellaneous  amendments  to 
the  HMR  based  on  PHM.SA’s  own 
iidtiatives  inclnding  a  review  of  the 
HMR,  ])revion.s  letters  of  interpr(;tation 
and  sjiecial  permits  we  issued.  These 
amendments  are  intended  to  update, 
clarify,  or  provide  relief  from  certain 
existing  regulatory  reipnrements  to 
promote  safer  transportation  jiractices: 


eliminate  imneces.sarv  regulatory 
reipdrements:  facilitate  international 
commerce:  and  make  these 
reipdrements  easier  to  nniler.stanil. 

De.scription  of  y\ction 

Docket  No.  PHM.SA-2()1 1-01 38  (HM- 
21 8C).  f  inal  Rule 

'l’rans|)ortation  of  hazardous  materials 
in  commere.e  is  subject  to  reipdrements 
in  the  HMR.  issued  nnder  authority  of 
Federal  hazardous  materials 
transjiortalion  law.  codified  at  49  II..S.C. 
.'ll 01  et  .seq.  To  facilitate  the  safe  and 
effic.ient  transportation  of  hazardous 
iiiaterials  in  international  commerce,  the 
HMR  provide  that  both  domestic  and 
international  shijnnents  of  hazardous 
materials  may  be  offereil  for 
tran.s])ortation  and  transported  under 
provisions  of  the  international 
regulations. 

Ailo])teil  Amendments  to  the  HMR 

In  this  final  rule.  I’HM.SA  is  adopting 
amendments  to: 

•  Permit  designated  agents  for  non- 
resiileids  to  submit  designation  reque.sts 
by  electronic  mail  in  addition  to 
traditional  mail. 

•  .Add  the  .Sulphur  Institute’s  (’I’.Sl) 
"Molten  .Sul])hnr  Rail  Tank  (lar 
dnidance"  liocnment  to  the  list  of 
informational  materials  not  requiring 
incorjioration  by  reference  in  §  171.7 
(Responds  to  petition  for  rulemaking  P- 
1.')«1). 

•  Revise  the  §  1 72.101  Hazardous 
Materials  Table  (HMT)  to  correct  an 
error  in  the  transportation  requirements 
for  entries  listed  under  the  ])ro])er 
shipjiing  name.  "Hydrazine  Dicarhonic 
Acid  Diazide." 

•  Revise  the  §  172.101  HMT  to 
remove  the  entry  for  "Zinc  ethyl,  .see 
Diethylzinc"  that  was  sujjerseileil  by 
proj)er  shipjiing  names  adopted  in  a 
previous  rulemaking. 

•  Add  the  entries  for  "Paint  related 
material,  flammable,  c.orrosive 
(including  pednt  thinning  or  reducing 
compound)”  IIN34()9.  PC  II.  and  P(j  III 
to  the  §  172.101  HMT  that  were 
inadvertently  omitted. 

•  Remove  references  to  s])ecial 
|)rovisions  1372  and  1374  in  §  172.102. 

•  Revise  .s|)ecial  provision  138  in 
§172.102  to  clarify  the  lead  solubility 
calculation  used  for  classification  of 
material  as  a  Marine  Pollutant. 

•  Revise  the  .shi])ping  paper 
requirements  in  §  172.203(e)  to  iiermit 
the  phrase  “Residue  last  contained”  to 
be  placed  before  or  after  the  basic 
shi])ping  ilescri])tion  .sequence,  or  for 
rail  shipments,  directly  preceding  the 
pro|)er  shipping  name  in  the  basic 
.shipj)ing  descri])tion  .sequence. 


§  172.203.  .Specifically,  this  will  allow 
individuals  more  flexibilitv  on  the 
shipping  paper  de.scrijjtions  when 
shipjiing  waste  internationally,  and  will 
correct  a  regnlatorv  inconsi.stency 


heading  of  this  document  can  he  u.sed 
to  cro.ss-reference  this  action  with  the 
Unified  Agenda. 
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•  Update  tlie  training  re(;ordkee|)ing 
n;(|nir(!inents  in  §  172.704  to  specify  that 
a  hazardous  materials  (hazinat) 

(iinplover  must  make  hazmat  employee 
training  records  available  upon  recpiesl. 
at  a  reasonable  time  and  location,  to  an 
authorized  olficial  ol  the  tlepaiiment  of 
'rran.si)orlation  or  of  an  entity  explicitly 
grant(!d  authority  to  enforce  the  IIMR. 

•  Ularifv  that  tin;  mater  ials  of  trade 
exce])tion  in  §  17.3.()  may  he  iiscul  when 
transporting  Division  2.1  and  2.2  gases 
in  D(!war  flasks. 

•  (ilarifv  lh(!  lab  pack  provisions  in 
§  173.12  jjertaining  to  tcmiperature- 
controlled  materials  contained  in  a  lab 
pack. 

•  Clarify  the  exce])tion.s  for  external 
emergency  self-closing  valves  on 
fi'l’MVs  in  §  173.33(g)  to  specify  that 
(ixternal  emergency  self-closing  valves 
on  MC  338  cargo  tanks  containing 
cryogenic  licpiids  may  nmiain  open 
(luring  transportation. 

•  (iornict  an  inadvertemt  debit  ion  of 
the  §  173.82  ])ackaging  recpiirements  for 
ex])losives. 

•  Incor])orate  special  permit  IKl'I’  SP- 
13.'5.'i8  into  §  173.134.  to  authorize  the 
transportation  by  motor  vehicle  of 
certain  regulatiid  medical  wa.stes, 
(bisignatiid  as  sharps,  in  non-DO'I' 
spcicification  containers  fitted  into 
wheehid  racks. 

•  Revise  the  re(]uirements  for  cargo 
air  transport  of  alcoholic  hevcii  ages 

§  173. UK)  to  harmonize  with  the  lUAC) 
TI. 

•  Cliirify  tlu!  exceptions  in  §  173.1.')t)a 
for  non-spi liable  batteries  sticurcul  to 
skids  or  pallets. 

•  Revis(i  §  178.2(c)  to  correct  incorrect 
nigulatorv  citations. 

•  (ilarifv  the  recjuirenuints  for  the 
Flame  Penetration  Resistance  texst 
nuiuired  for  chemical  oxygen  generators 
and  certain  compnissed  gases  in 
Aj))Kmdix  E  to  Part  178. 

•  Clarify  the  inspection  record 
nuiuirements  in  §  180.418  for  discharge 
systems  of  cargo  tanks  transporting 
li(piefied  compres.sed  ga.s(;.s. 

/\I1(irn(i1iv(^s  (Jonsid(ired 

Altarnative  ( 1 ) — i\o  (iction  (iltfniuitiva: 
L(;ave  the  UMR  as  is;  do  not  ado])t 
above-described  amendments. 

The  HMR  nujuires  various  u])dat(5s 
and  clarifications  to  correct  certain 
omissions,  and  errors.  This  action  akso 
includes  a  few  minor  modifications  to 
existing  regulatory  rcMjuirenients.  If 
PIIMSA  chose  the  no-action  alternative, 
the  public  would  not  receive  the  benefit 
of  the  various  updates,  clarifications, 
and  modifications  to  the  HMR,  which 
will  jjrovide  information,  enhance 
safety,  and  ])rovide  relief  certain 
unnec(«sarv  reejuirements.  Therefore. 


PIIMSA  rejected  the  do-nothing 
alt(!rnative. 

Altf^rncitivt^  (2) — Pwftn  wd  Altfunutive: 
Co  forward  with  the  ju'opo.sed 
amendments  to  the  HMR  in  the  NPRM. 
as  (bi.scrihed  above. 

Environmental  Cons(!(]uences 

Hazardous  materials  are  substances 
that  may  po.se  a  threat  to  public  safety 
or  the  environment  during 
transportation  hecaust;  of  their  physical, 
chemical,  or  nuchnir  prop(;rties.  'I’he 
hazardous  materials  njgidatory  sy.st(!m  is 
a  risk  management  .system  that  is 
pr(!vention  oriented  and  focu.sed  on 
identifying  a  .sabdy  hazard  and  reducing 
the  probability  and  (piantity  of  a 
hazardous  nuiterial  relea.se.  Hazardous 
matca  ials  are  catc^gorized  by  hazard 
analysis  and  experience  into  hazard 
clas.ses  and  packing  groups.  The 
r(;gulations  retjuire  (uich  .ship])er  to 
classify  a  material  in  accordance  with 
the.se  hazard  cla.sses  and  packing 
grouj).s.  The  process  of  classifying  a 
hazardcnis  mat(!rial  is  itself  a  form  of 
hazard  analysis.  Further,  the  regulations 
RMpiire  the  shipper  to  communicate  a 
mat(!rial'.s  hazards  through  use  of  the 
hazard  class,  packing  group,  and  ])rop(;r 
shipping  name  on  the  shipping  j)a])(;r 
ami  th(!  us(!  of  labels  on  packages  and 
placards  on  tran.s]K)rt  vehichxs.  'I  hus. 
the  shipping  pa])er.  lahtds,  and  placards 
communicate  the  most  significant 
findings  of  the  shij)p(ir’.s  hazard 
analysis.  A  hazardous  material  is 
assigned  to  one  of  thnu;  packing  grouj)s 
ha.sed  upon  its  d(!gr(!e  of  hazard,  from  a 
high  hazard.  Packing  (iron])  1  to  a  low 
hazard.  Packing  (houj)  HI  material.  The 
(piality,  damage  r(;sistance.  and 
performance  standards  of  the  packaging 
in  each  packing  grouj)  are  appropriate 
for  tin;  hazards  of  the  material 
transported. 

Under  the  HMR.  hazardous  materials 
are  transportcul  by  aircraft,  ve.ssel,  rail, 
and  highway.  The  potential  for 
environmental  damage  or  contamination 
exists  when  |)ackages  of  hazardous 
mat(!rials  are  involved  in  accicbmts  or  en 
route  incidents  resulting  from  cargo 
shifts,  valve  failures,  package  faihnxis. 
loading,  uidoading,  collisions,  handling 
])rohl(;ms,  or  deliberate  .sabotage.  I’he 
ndease  of  hazardous  materials  can  cau.se 
human  d(;ath  or  injury,  the  loss  of 
ecological  re.sourc(!.s  (e.g.  wildlife 
habitats),  and  the  contamination  of  air. 
acpiatic  environments,  and  soil. 
Uontamination  of  soil  can  lead  to  the 
contamination  of  ground  water. 
(;omi)liance  with  the  HMR  suhstantially 
reduces  the  ])os.sihility  of  accidental 
release  of  hazardous  materials. 

When  develo])ing  jjotential  r(;gulatorv 
ixupurements,  l^HMSA  (!valuat(!S  those 


retiuirements  to  consider  the 
(Mivironmental  impact  of  each 
anumdment.  Sj)ecifically.  PHMSA 
(ivaluates  the;  risk  of  reb;a.se  and 
nisulting  environmental  im})act:  risk  to 
human  safety,  including  anv  risk  to  first 
res])onder.s:  longevity  of  the  packaging: 
and  if  the  proposcul  njgulation  would  l)e 
carried  out  in  a  (bdined  geographic  ania, 
th(!  resourciis.  especially  any  sensitive 
areas,  and  how  th(!v  could  he  impacted 
by  any  proposed  regulations. 

Of  the  regulatory  chang(;s  adopted  in 
this  rulemaking,  ten  have  been 
det(!rmim!d  to  he  editorial.  As  such, 
th(!.se  amendments  have  no  Impact  on: 
the  risk  of  release  and  resulting 
environmental  im})act;  human  safcty; 
long(;vity  of  the  packaging;  and  none  of 
th(!.se  amendnumts  would  he  carried  out 
in  a  defined  geographic  area.  These 
editorial  amendments  are  as  follows: 

•  Revise  the  S  172.101  Hazardous 
Materials  'Fahle  (HMT)  to  correct  an 
error  in  the  transportation  reejuirements 
for  entries  li.sted  under  the  j)ro|)er 
shij)j)ing  name.  “Hydrazine  Dicarhonic 
Acid  Diazide.” 

•  Revise  the  §  1 72.101  HMT  to 
remove  the  entry  for  "Zinc  ethyl,  .see 
Diethvlzinc”  that  was  siijeerseded  by 
])roj)er  shi|)|)ing  naiiKis  ado|)ted  in  a 
l)r(!vious  rulemaking. 

•  Re-in.sert  the  entries  for  "Paint 
relat(!d  material,  llammahle.  corrosive! 
(including  pennt  thinning  or  reducing 
compound)”  UN348t),  PU  II.  and  PU.  Ill 
in  the  172.101  HMT  that  were 
inadvertently  omitteul. 

•  Remove  reifeirences  to  sjeeciid 
|)r()visi()n.s  B72  and  H74  in  §  172.102. 

•  Revise  sj)e!cial  ])r()visi()n  138  in 

§  172.102  to  clarify  the  lead  solubility 
calculation  used  for  classification  of 
material  as  a  Marine  Pollutant. 

•  Correct  an  inadvertent  deletion  of 
the  §  173.82  jjackaging  re^ejuirements  for 
exj)losiv(!.s. 

•  Clarify  the  exce])tions  in  §  173.1.'59a 
for  non-sj)illahle  hatteriexs  seicnred  to 
skids  or  j)allets. 

•  Revise  §  1 78.2(c)  to  correct 
eirroneious  regidatorv  citations. 

•  Clarify  the  reejuirements  for  the 
f'daine  Penetration  Reisistance  texst 
sjeecified  for  chemical  oxygen 
generators  and  certain  comjjres.sed  gases 
in  Aj)j)en(lix  E  to  P;irt  178. 

•  Clarify  the  insjeeiction  record 
reujuirements  in  ^  180.418  for  dischiirge 
.systems  of  cargo  tanks  tr;msj)orting 
liejuefied  c()mi)res.se!(l  ga.ses. 

The  nanaining  non-editorial 
iimendments  are  di.scu.sseel  in  further 
detail  and  evaluated  haseul  on  their 
overall  eMivironmental  imjjacl  as 
follows: 

•  3'he  reeejuirement  to  jeermit 
designated  agents  for  non-residents  to 
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suhinit  designation  reciuesls  hv 
electronic  mail  in  addition  to  traditional 
mail  does  not  im|)act  j)ositively  or 
negatively  on  the  risk  ol  release;,  risk  to 
human  salety.  or  longevity  of  the 
|)ackaging  as  the  r(;(|iiirements  ol  tin; 
.s])(;cial  permit  are  designed  to  provide 
an  eepnvalent  l(;vel  ol  saletv  to  current 
regulatory  reepiirements.  Furthermore, 
this  r(;(juirement  would  not  he  carried 
out  in  a  defined  geographic  ar(;a 
including  any  sensitive  areas. 

•  The  adoption  ol  the  Snlj)hnr 
Institute’s  (TSI)  "Molten  Snl])lnir  Rail 
Tank  Ciar  (hndance"  document  to  the 
list  ol  informational  materials  not 
reejniring  incorporation  hv  reference  in 

171.7  makes  this  document  a  reference 
material  only  ami  thus  would  only  have 
a  minimal  impact.  Specifically, 
complying  with  this  document  will 
limit  the  obstruction  of  valuable  tank 
car  markings,  labels,  and  stencils  as  well 
as  tank  car  .safety  appliance  features 
such  as  ladders,  which  may  residt  in  a 
minimal  positive  impact  with  regard  to 
the  risk  of  relea.se  and  risk  to  human 
safety.  I’llM.SA  acknowledges  that  the 
presence  of  minimal  amounts  of  residue 
on  the  outside  of  a  rail  tank  car  residts 
in  the  emission  of  small  amounts  of 
lIjS.  .SOi,  and  SO?.  Howev(;r.  the 
|)resence  of  this  residue  is  a 
jongstandiug  occurn;nce  r(;lated  to  the 
shipment  of  molten  snlfnr  and  not 
related  to  or  cau.sed  hv  this  rulemaking. 
The  adoption  or  recognition  of  the 
"Molten  .Sulfphur  Rail  Tank  Car 
(undance"  docnm(;nt  seeks  to  decrea.se 
any  minimal  amount  of  risk  caused  by 
this  r(;.sidue.  This  guidance  document 
may  also  have  an  im])act  on  tank  car 
cleanline.ss  which  may  result  in 
increased  longevity  of  the  packaging.  In 
addition,  this  guidance  document  could 
Ih;  carried  out  throughout  the  country, 
and  is  not  thought  to  he  specific  to 
defined  geographic  area  that  includes 
any  sen.sitivc;  areas. 

•  The  revision  of  the  shipping  ])aper 
n;(pnrement.s  in  S  172.2()3(e)  to  permit 
the  |)hra.se  “Residue  last  contained”  to 
Ih;  i)laced  before  or  after  the  basic 
shipping  de.scrij)tion  .secpieiux;.  or  for 
rail  shipments.  dir(;ctlv  prec(;ding  the 
prop(;r  .shi|)i)ing  name  in  the  basic 
shipping  de.scri|)tion  s(;(pience  mav 
have  a  minimal  |)o.sitive  environmental 
impact.  This  im|)act  would  result  from 
the  diminish(;d  amount  of  delayed 
shipments  between  tlu;  United  .States 
and  Canada  and  thus  could  diminish 
tlu;  risk  of  release,  and  ri.sk  to  human 
safety.  RllM.SA  does  not  anticipate  that 
this  amendment  will  aflect  the  longevity 
of  the  packaging. 

•  FHM.SA  does  not  antici])ate  the 
re(inir(;ment  to  u|)date  the  training 
recordkeej)ing  reciuirements  in 


S  172.704  to  specify  that  a  hazmat 
employer  must  make  hazmat  (;m])loy(;e 
training  records  availahh;  upon  r(;(iuest 
to  an  authorized  official  of  the 
D(;partment  of  Trans])ortation  {)r  of  an 
entity  explicitly  granted  authority  to 
eidbrct;  the  HMR  will  have  anv 
(;nvironnu;ntal  impacts.  IMIM.SA  vi(;ws 
this  am(;ndnu;nt  as  |)roce(hiral  and  thus 
would  have  uo  impact  on  the  risk  of 
r(;h;as(;,  risk  to  human  salety.  or 
longevity  of  tlu;  jiackage.  Fnrthennor;;, 
this  r(;(iuiremeut  would  not  In;  carri(;d 
out  in  a  d(;fined  geographic  ar(;a 
including  any  .sensitive  ar(;as. 

•  The  amendment  to  permit  Division 
2.1  and  2.2  gases  in  Dewar  llasks  to  use; 
the  Material  of  Trade  exce])tion 
sj)ecifi(;d  in  ^  17:i.(>  does  not  provide 
any  iu;w  regulatory  re(iuir(;ment;  it 
simply  clarifies  I’HM.SA’s  interpretatiou 
of  the  a])])licahifity  of  the  section. 
Therefore,  this  amendment  is  a 
clarification  and  thus  would  have  no 
impact  on  the  risk  of  r(;lease.  risk  to 
human  safety,  or  long(;vity  of  the 
package.  Furthermon;.  this  re(]uir(;ment 
would  not  he  carried  out  in  a  defined 
geographic  area  including  anv  sensitive 
an;as. 

•  'flu;  anu;ndment  that  clarifies  that 
tem]H;rature-controll(;d  materials 
meeting  the  lah  |)ack  r(;(pdn;nu;nt.s  in 
^  1 7,1.1 2  nui.st  also  complv  with 

(j  1 71.21  (f)(l )  may  have;  a  small  |)ositive 
(;nvironnu;ntal  im])act.  .Specifically,  this 
amendment  could  |)rovide  valuable 
guidance  that  could  eliminate  the 
inclusion  of  incompatihle  materials  in  a 
lah  pack  and  thus,  lessen  the  risk  of  a 
release  and  risk  to  human  safety.  This 
amendment  will  hav(;  no  impac:t  on  the 
longevity  of  the  package.  Furthermore, 
this  recpiirement  would  not  he  carried 
out  in  a  d(;fined  geographic;  ar(;a 
including  any  .sensitive  areas. 

•  The  amt;ndment  that  clarifies  the 
exceptions  for  external  c;nu;rgency  sc;lf- 
closing  valves  on  UTMVs  in  §  171. 11(g) 
to  s])ecify  that  (;xt(;rnal  enu;rg(;ncy  self¬ 
closing  valv(;s  on  MC  118  cargo  tanks 
containing  cryogenic  licpiids  may 
r(;main  open  during  transicortation  may 
have  a  slight  im|)act  on  the  longevitv  of 
the  (D'MV  closing  valv(;.s.  Limiting  tlu; 
closure;  of  th(;.sc;  valv(;s  could  eliminate 
some;  deterioration  and  extend  the 
lif(;span  of  tlu;s(;  (H’MV  valv(;.s.  FHMSA 
also  anticipat(;.s  a  ])ositive  im])act  on 
risk  to  human  safety.  Tlu;.se  valv(;s  are 
designed  to  close  with  a  tremendous 
amount  of  force  to  (;nsnre  pro])er 
closure.  .Snhs(;(|nentlv.  the.sc;  valv(;s 
r(;(]uire  a  large  amount  of  force  and 
(;ffort  to  open.  As  a  r(;.sult,  the  potential 
for  i)hv.sical  injury  to  emplovee 
personnel  is  incr(;a.sed  and  the  ability  of 
the  valve  sy.stem  to  o])(;rate  is 
l)otentially  compromi.sed  as  a  r(;.sult  of 


re])i;at(;d  cycling  (o|)ening.  closing,  and 
t(;sting).  FUM.SA  doc;s  not  anticii)ate  any 
impacts  on  the  risk  of  rel(;as(;. 
Fnrth(;rmor(;.  this  r(;(iuirement  would 
not  he  carri(;d  out  in  a  dc;fim;d 
g(;ographic  ar(;a  including  any  sensitive 
ar(;as. 

•  'flu;  incor])oration  of  special  ])ermit 
DO  T  .SF-1  l.'').''i(i  into  1 71.1 14,  to 
authorize  the  transportation  by  motor 
vehicle  of  c:ertain  r(;gnlated  medical 
wa,st{;s,  d(;signated  as  sharps,  in  non- 
DOT  spi;cification  containers  fitt(;d  into 
wh(;(;l(;d  racks  should  have  no 
environmental  imjcact.  As  s])(;cial 
])(;rmits  are  dc;signed  to  j)rovide  an 
(;(]nivah;nt  level  of  safety  to  current 
regulatc)rv  r(;(]uirements  FFIM.SA 
anticipates  no  impact  on  the  ri.sk  of 
relea.se,  risk  to  human  safety,  or 
longevity  of  packaging.  F’urthermore. 
this  reciuirement  would  not  he  carried 
out  in  a  definetl  geogra])hic  area 
including  any  sensitive  areas. 

•  The  harnu)nization  of  the 
n;quirenu;nts  for  cargo  air  transport  of 
alcoholic  beverages  specified  in 

§  171.1,'j()  with  the  lUAO  T1  may  have  a 
minimal  environmental  imi)act.  The 
international  harmonization  of 
hazardous  materials  r(;gulations  will 
discourage  delay(;d  shi])ments  and  thus 
could  positivelv  affect  the  risk  of 
relea.se,  risk  to  iunnan  safety.  FUM.SA 
do(;s  not  anticipat;;  this  am(;ndment  will 
aflect  the  longevity  of  the  ])ackaging. 
Furtlu;rmore,  this  requir(;ment  would 
not  he  carried  out  in  a  defined 
geographic:  area  including  anv  s(;nsitive 
ar(;as. 

Agencies  Cionsulted 

This  final  rule  would  affect  some 
FUM.SA  stakeholders,  including 
hazardous  materials  shi])])ers  and 
carri(;rs  hv  highway,  rail,  vessel,  and 
aircraft,  as  well  as  j)ackage 
manufacturers  and  testers.  FIIMSA 
sought  comnu;nt  on  the  environmental 
assi;s.sment  contained  in  the  April  28, 
2012,  NFRM  j)uhlished  under  Dock(;t 
FHM.SA  2011-0188  \11  FR  2488.'5|  (IIM- 
218(1)  however.  FUM.SA  did  not  rec:eive 
any  c;omnu;nts  on  the  environmental 
asst;ssment  contained  in  that 
rulemaking.  In  addition,  FHM.SA  sought 
comment  from  the  following  Federal 
Ag(;ncies  and  modal  jjartners: 

•  De])artment  of  (;onmu;rce 

•  D(;partment  of  Homeland  .Seenritv 

•  D(;|)artment  of  justice 

•  Fnvironmental  Frotectiou  Agenev 

•  H(;altli  and  Human  .Servic:(;s 

•  National  Institute;  of  .Science  and 
T(;chnology 

•  ()ccuj)ational  Saf(;ty  and  Health 
Administration 

•  Fed(;ral  Aviation  Administration 
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•  Federal  Motor  Carrier  Safety 
Administration 

•  Federal  Railroad  Administration 

PllMSA  did  not  receive  any  adv(;r,se 

connmmts  on  the  amendmcmts  adopted 
in  this  final  ride  from  these  Federal 
Agencies. 

Conclusion 

FHMSA  is  adojiting  miscellaneous 
amendments  to  the  IIMR  hasiid  on 
comments  from  the  regnlated 
community  and  PlIMSA’s  own 
rnlemaking  initiatives.  The  amendments 
are  intended  to  update,  clarify,  or 
provide  relief  from  certain  e.xisting 
regulatory  reijuirements  to  ])romote 
safer  transjKirtation  jnactices:  eliminate 
unnecessary  regulatory  reiiuirements; 
facilitate  international  commerce;  and 
make  these  reijuirements  easier  to 
understand.  The.se  clarifications  of 
regulatory  requirements  will  foster  a 
greater  level  of  compliance  with  the 
llMR  and  thus,  diminished  levels  of 
hazardous  materials  transjiortation 
incidents  affecting  the  health  and  safety 
of  the  environment.  Therefore.  PHMSA 
concludes  that  no  significant 
environmental  impact  will  result  from 
this  rule. 

/.  Privacy  Act 

Anyone  is  able  to  .search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  hy  the 
name  of  the  individual  suhmitting  the 
document  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  comjilete  Privacy  Act 
.Statement  in  the  Federal  Register 
published  on  Ajjril  11. 2()()()  (ti.'i  FR 
19477),  which  may  he  viewed  at  http:// 
WWW. gpo.gov/ fdsvs/pkg/PR-2()()()-()4- 
1  l/pdj/0l)-H5()5.pdf. 

K.  International  Trade  Anaivsis 

The  Trade  Agreements  Act  of  1979 
(Pul).  L.  t)()-.'19),  as  amended  by  the 
Uruguay  Round  Agreements  Act  (Pub. 
h.  1()3^(),')),  prohibits  Federal  agencies 
from  establishing  anv  standards  or 
engaging  in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  .States. 

Pursuant  to  the.se  Acts,  the 


e.stahlishment  of  standards  are  not 
considered  unnecessarv  obstacles  to  the 
foreign  commerce  of  the  United  .States, 
so  long  as  the  standards  have  a 
legitimate  domestic  objective,  such  as 
the  ])rotection  of  safety,  and  do  not 
o])erate  in  a  manner  that  excludes 
im|)orts  that  meet  this  objective.  The 
statute  also  reipures  consideration  of 
international  standards  and.  where 
appropriate,  that  they  he  the  basis  for 
U..S.  standards.  PMMSA  notes  the 
])ur])ose  is  to  ensure  the  safety  of  the 
American  public,  and  has  assessed  the 
effects  of  this  rule  to  ensure  that  it  does 
not  exclude  imports  that  meet  this 
objective.  As  a  result,  this  final  rule  is 
not  considered  as  creating  an 
unneces.sarv  obstacle  to  foreign 
i:ommerce. 

List  of  Subjects 

49  CPU  Part  105 

Administrative  practice  and 
])rocedure.  Hazardous  materials 
transportation.  Penalties,  Reporting  and 
recordkeeping  reipiirements. 

49  CPU  Part  17 1 

Exj)orts,  Hazardous  materials 
trans])ortation.  Hazardous  waste, 
hn])orts,  lncor|)oratlon  by  reference. 
Reporting  and  recordkeei)ing 
requirements. 

49  CPU  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Incori)oration  by  Reference.  Labeling, 
Markings,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

49  CPH  Part  173 

Hazardous  materials  transportation. 
Incorporation  by  Reference.  Packaging 
and  containers.  Radioactive  materials. 
Rei)orting  and  recordkeeping 
requirements.  Uranium. 

49  CPR  Part  177 

Hazardous  materials  tran.s])ortation. 
Loading  and  Unloading,  .Segregation 
and  .Se])aration. 

49  CPR  Part  178 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Motor 


vehicle  .safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
reijuirements. 

49  CPR  Part  180 

Hazardous  materials  tran.sj)ortation. 
Motor  carriers.  Motor  vehicle  safetv. 
Packaging  and  containers.  Railroad 
.safety,  Rejiorting  and  recordkeej)ing 
requirements. 

In  consideration  of  the  foregoing,  we 
are  amending  49  CiFR  Uhaj)ter  1  as 
follows: 

PART  105— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

■  1 .  The  authority  citation  for  j)art  10.') 
continues  to  read  as  follows: 

Authority:  49  II..S.C.  .")101-.'il27;  49  Cl'R 
l..)3. 

■  2.  In  10.').40.  j)aragraph  (d)  is  revi.sed 
to  read  as  follows: 

§  105.40  Designated  agents  for  non¬ 
residents. 

***** 

(d)  Each  designation  must  he 
submitted  to:  Ajijirovals  and  Permits 
Division,  Pij)eline  and  Hazardous 
Materials  .Safety  Administration,  Attn: 
PHH-:i(),  U..S.  l'3ej)artment  of 
Transj)ortation.  East  Building,  1200 
New  (er.sey  Avenue  .SE..  Washington. 

DU  20.')‘)0-0001  or  by  electronic  mail  to: 
specicdperni it s@dot.gov  or 
approv(ds@dot .gov  as  aj)j)roj)riate. 
***** 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

■  3.  The  authority  citation  for  part  1 71 
continues  to  read  as  follows: 

Authority:  49  tI..S.(:.  .tI  ()1-.")1 28.  44701:  49 
t;i'’R  1.4,')  and  1..')3:  Pub.  I,.  101-410  section 
4  (28  II..S.C.  2401  note):  Pub.  L.  104-i;i4. 
.section  31001. 

■  4.  In  4?  1 71 .7.  in  "Table  1  to  49  UER 
171.7 — Materials  Not  Incorj)orated  hv 
Reference”,  the  following  entry  is  added 
in  alj)hahetical  order  to  read  as  follows: 

§171.7  Reference  material. 

***** 


Source  and  name  of  material 


49  CFR  reference 


The  Sulphur  tnstitute,  1020  19th  St.  NW.,  Suite  520,  Washington,  DC  20036. 

Molten  Sulphur  Rail  Tank  Car  Guidance  document,  November  2010  .  172.102 
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PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

■  5.  The  aiitliority  citation  Ibrjjart  172 
continues  to  nuid  as  follows: 


Autlierilv:  4!)  li..S.L.  .'j  101 -0128.  44701:  40 
CFK  l..-):i.  ' 

■  ().  In  §  172.101,  the  Hazardous 
Materials  Table  is  aniendiHl  bv  removing 
the  entri(!s  under  “IRl'iMOVKr’.  bv 
adding  the  entries  under  ‘‘lADDI”  in 
alphabetical  order,  and  revising  entries 
nnd(!r  “IRRVISFI’'  to  read  as  follows: 

§172.101  Purpose  and  use  of  hazardous 
materials  table. 


§  172.101 — HAZARDOUS  MATERIALS  TABLE 


V', 
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***** 

■  7.  In  4}  1 72.102.  special  provision  1 28 
is  revi.sed  in  paragraph  (c)(1)  and 
paragraph  (c)((>)  is  revi.sed  to  read  as 
iblhnvs: 

§172.102  Special  provisions. 

***** 

(c)  *  *  * 

(1)  *  *  * 

128  Tliis  (Mitrv  ajjplies  to  lead 
compounds  wliich.  wlien  inixiul  in  a 
ratio  of  1:1. ()()()  witli  0.07  M  (Molar 
concentration)  hydrochloric  acid  and 
.stirred  for  oik;  hour  at  a  teinperatun!  t)f 
22°C  ±  2  (].  exhibit  a  soluhilitv  of  inon; 
than  hciad  compounds  which,  when 
mixed  in  a  ratio  of  1:1 .000  with  0.07  M 
(Molar  concentration)  hvdrochh)ric  acid 
and  stirnul  for  one  hour  at  a  temperature 
of  22“C  ±  2''(].  exhibit  a  soluhilitv  of  .'5% 
or  less  are  not  subject  to  the 
recpiinMiients  of  this  suhcha])ter  unless 
they  meet  critiu  ia  as  another  hazard 
cla.ss  or  division.  Lead  compounds  that 
have  a  soluhilitv  of  .'5%  or  less  in 
accordance  with  this  s])ecial  provision 
are  not  suhjec:t  to  the  nupiirements  of 
this  suhchapt(!r  that  pertain  to  Marine 
Pollutants. 

***** 

(8)  ■■/? ”  codes.  These  ])rovision.s  ai)])lv 
only  to  transportation  by  rail. 

Rl  A  pcM  son  who  offers  for 
transportation  tank  cars  containing 
sulfur,  molten  or  residue  of  sulfur, 
molten  mav  reference  the  Sulfur 
Institute's.  ■‘Molt(*u  Sulphur  Rail  Tank 
(lar  (hiidauce  document”  (see  §  171.7  of 
this  suhehapter)  to  identify  tank  cars 
that  may  ])ose  a  risk  in  transjjortatiou 
due  to  the  accumulation  of  formed. 

.solid  sulfur  on  the  outside  of  the  tank. 
***** 

■  8.  In  §  1 72.202.  i)aragraj)h.s  (e)(l )  and 
(2)  are  revised  to  read  as  follows: 

§172.203  Additional  description 
requirements. 

***** 

(e)  *  *  * 

(1)  Th(!  description  on  the  ship])ing 
pap(!r  for  a  |)ackaging  containing  the 
residue!  of  a  hazardous  material  mav 
include  the  words  "RlvSlDDE:  Last 
Contained*  *  *"  inunediatelv  hcifore 
or  aftcir  the  basic  shipping  descri])tion 
on  the  .shi])ping  ])aper. 

(2)  I’he  de.scription  on  the  shipping 
pa|)(!r  for  a  tank  car  containing  the 


residue  of  a  hazardous  mateirial  must 
include  the  phra.se.  "RLSIDIIL:  LAST 
CONTAINED  *  *  *"  immediately 
l)(!for(!  or  ait(!r  the  basic  shipping 
d(!scription  or  inmuidiatelv  preceding 
the  i)rop(!r  shipping  nanu!  of  tlu! 
material  on  the  shipping  paper. 
***** 

■  t).  In  §  1 72.704.  ])aragra|)h  (d) 
introductory  t(!xt  is  ren’i.sed  to  r(!ad  as 
follows: 

§172.704  Training  requirements. 

***** 

(d)  /{f!e;o/Y/Af!f!/u/jg.  Each  hazmat 
emi)lover  must  create!  anel  re!taiu  a 
re!e:e)rel  ofe:urre!Ut  training  e)f  e!ae;h 
hazmat  emjihjyeH!.  iueilusive  e)f  the 
jjre!e:e!eliug  threu!  yeuirs.  iii  ae:e:e)relane;e! 
with  this  se!e:tie)u  fe)r  as  lemg  as  that 
e!mple)ye!e!  is  emphjyeKl  by  that  enijileever 
as  a  hazmat  e!mi)lem!e  anel  fe)r  !)0  elays 
thereafter.  A  hiizmat  em|)le)ye!r  must 
make  a  hazmat  e!mple)ve!e’.s  re!e;e)rel  eef 
e:urre!nt  training  avaihihle!  ui)e)n  reupiewt. 
at  a  re!a.se)uahle!  time  anel  le)e:atie)n.  te)  an 
authe)rize!el  e)ffie;ial  e)f  the  I)e!partment  e)f 
Tran.spe)rtatie)u  eirejfan  eaititv  explieiitlv 
grauteul  authe)rity  te)  e!nfe)re:e!  the!  IIMR. 
The!  re!e:e)rel  must  iiieiluele: 
***** 

PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

■  10.  The  ;mthe)rily  e:italie)U  ie)r  ])arl  172 
e:e)ntinue!S  te)  re!ael  as  fe)lle)w.s: 

Aiilheerily:  4!)  U..S.(:.  .1 10  l-.'vl  28.  44701;  40 
Cl'R  1.4.1  anel  1..12. 

■  11.  In  §  172.().  paragraph  (a)(2)  is 
re!vi.se!el  te)  reael  as  fe)llejw.s: 

§  1 73.6  Materials  of  trade  exceptions. 

***** 

(a)  *  *  * 

(2)  A  Divisie)])  2.1  e)r  2.2  material  in 
a  e:ylineler  with  a  gre).ss  weight  ne)t  e)ve!r 
100  kg  (220  pe)unel.s).  in  a  Dewar  fhisk 
me!e!ting  the  reuiuirememts  e)f  §  172.220. 
e)r  a  ])e!rmane!ntly  me)unte!el  tank 
mauufaeitureel  te)  the!  A.SMli  Ceeele!  of  ne)t 
me)re!  than  70  galle)n  water  e;;ii)acitv  fe)r 
a  ne)n-liejuefie!el  Divisie)n  2.2  matenial 
with  ne)  suhsieliary  hazarel. 
***** 

■  12.  In  §  172.12.  par<igr<i|)h  (l))(2)  is 
ren’iseel  te)  reniel  as  ie)lle)w.s: 

Table  of  Packing  Methods 


§173.12  Exceptions  for  shipment  of  waste 
materials. 

***** 

(h)  *  *  * 

(2)  Pi'ohihiied  nuitericds.  The 
fe)lle)wing  waste!  mate!rials  may  ne)t  he! 
l)ae:kage!el  e)r  ele!se:rihe!el  unele!r  the 
pre)vi.sie)ns  e)i  this  ]);iragrai)h  (h):  ;i 
material  pe)ise)ne)u.s-l)v-inhalatie)n.  ;i 
te!mpe!rature!  e:e)ntrolle!el  mate!ri<d  unless 
it  e:omplie!.s  with  §  172.21(0(1).  a 
Divisie)!)  (i.l.  Eae;king  (;re)U|)  1  imiterial. 
e:hlorie;  ae:iel.  anel  e)le!mn  (fuming  sulfurie: 
ae:iel). 

***** 

■  12.  In  §  1  72.22.  ])aragra])h  (g)  is 
reviseel  te)  reael  as  folle)ws; 

§  173.33  Hazardous  materials  in  cargo 
tank  motor  vehicles. 

***** 

(g)  Hemote  conivol  of  self-r.iosiivj,  sto}) 
v(dves — A7C  330.  A/C  331  and  MC  338 
cargo  tanks.  Eae;h  lieiuiel  e)r  vapor 
elischarge  e)pe!ning  in  em  MC  220  e)r  MC 
221  e;arge)  lank  iinel  e!ae:h  lieiuiel  filling 
aiiel  liepiiel  elisi:harge!  Hue  in  an  MC  228 
e:arge)  t;mk  must  he!  ])re)viele!el  with  a 
re!me)te!lv  e:e)utre)lle!el  internal  .se!lf-e:le).sing 
.ste)))  valve  e!xe:e!pt  when  iin  MC.  220  e)r 
M(;  221  e:arge)  tank  is  markeel  anel  use!el 
e!xe:hi.sive!ly  te)  trans])e)rt  e;arhe)n  elie)xiele!; 
;in  MC  228  is  useel  te)  tran.si)e)rt  arge)n. 
carhe)!!  eliejxiele!.  he!lium.  krvpte)n.  ne!e)n. 
nilre)ge!n,  e)r  xene)!!;  e)r  an  MC  228 
utilizeis  an  e!Xte!rnal  se!lf-e:le)sing  .ste)p 
v.dve!  te)  e:e)mply  with  the!  reHiuirements 
in  §178.228-11(1)).  lle)weve!r.  if  the! 
e:arge)  tank  me)te)r  ve!hie:le!  was  e:e!rtifieel 
l)e!fe)re!  )anuary  1.  100.'),  this  re!e]nire!me!nt 
is  applie:;!l)le!  e)nly  when  <in  MC  220  e)r 
M(]  221  e:arge)  tank  is  use!el  to  transi)e)rt 
ii  flammahle  lieiuiel,  nammahle  gas. 
hyelre)gen  chle)ride  (re!frige!raled  lieiuiel). 
e)r  anhvelre)us  anune)nia;  or  when  an  MC] 
228  e;arge)  tank  is  u.seel  te)  trau.spe)rt 
flammahle  laelings. 
***** 

■  14.  In  §  172.02.  in  paragraph  (e;)(,')).  in 
the!  Table  e)f  Pae:king  Me!the)els,  Packing 
In.strue;tie)n  120  is  re!vi.se!el  te)  reiiel  as 
fe)lle)w.s: 

§173.62  Specific  packaging  requirements 
for  explosives. 

***** 

(e:)  *  *  * 

(.'ll  *  *  * 


Packaging  instruction 


Inner  packagings  Intermediate  packagings 


Outer  packaging 


130 


Not  necessary 


Not  necessary 


Boxes. 
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Packaging  instruction  Inner  packagings  Intermediate  packagings  Outer  packaging 


Particular  Packaging  Requirements; 

1.  The  following  applies  to  UN  0006,  0009,  0010, 

0015,  0016,  0018,  0019,  0034,  0035,  0038, 

0039,  0048,  0056,  0137,  0138,  0168,  0169, 

0171,  0181,  0182,  0183,  0186,  0221,  0238, 

0243,  0244,  0245,  0246,  0254.  0280,  0281, 

0286,  0287,  0297,  0299,  0300,  0301,  0303, 

0321,  0328,  0329,  0344.  0345,  0346,  0347, 

0362,  0363,  0370,  0412,  0424,  0425,  0434, 

0435,  0436,  0437,  0438,  0451,  0459  and  0488. 

Large  and  robust  explosives  articles,  normally  in¬ 
tended  for  military  use,  without  their  means  of 
initiation  or  with  their  means  of  initiation  con¬ 
taining  at  least  two  effective  protective  fea¬ 
tures,  may  be  carried  unpackaged.  When  such 
articles  have  propelling  charges  or  are  self- 
propelled,  their  ignition  systems  must  be  pro¬ 
tected  against  stimuli  encountered  during  nor¬ 
mal  conditions  of  transport.  A  negative  result  in 
Test  Series  4  on  an  unpackaged  article  indi¬ 
cates  that  the  article  can  be  considered  for 
transport  unpackaged.  Such  unpackaged  arti¬ 
cles  may  be  fixed  to  cradles  or  contained  in 
crates  or  other  suitable  handling  devices. 

2.  Subject  to  approval  by  the  Associate  Adminis¬ 
trator,  large  explosive  articles,  as  part  ot  their 
operational  safety  and  suitability  tests,  sub¬ 
jected  to  testing  that  meets  the  intentions  of 
Test  Series  4  of  the  UN  Manual  of  Tests  and 
Criteria  with  successful  test  results,  may  be  of¬ 
fered  for  transportation  in  accordance  with  the 
requirements  of  this  subchapter. 


Steel  (4A). 

Aluminum  (4B). 

Wood  natural,  ordinary  (4C1). 

Wood  natural,  sift-proof  walls  (4C2). 
Plywood  (4D). 

Reconstituted  wood  (4F). 

Fiberboard  (4G). 

Plastics,  expanded  (4H1). 

Plastics,  solid  (4H2). 

Drums. 

Steel,  removable  head  (1A2). 

Aluminum,  removable  head  (1B2). 
Plywood  (ID). 

Fiber  (1G). 

Plastics,  removable  head  (1H2). 

Large  Packagings. 

Steel  (50A). 

Aluminum  (50B). 

Metal  other  than  steel  or  aluminum  (50N). 
Rigid  plastics  (50H). 

Natural  wood  (50C). 

Plywood  (50D). 

Reconstituted  wood  (50F). 

Rigid  fiberboard  (50G). 


■  1.5.  In  S  173.1 34.  paragraph  ((;)(2)  is 
revised  to  read  as  follows: 

§173.134  Class  6,  Division  6.2 — 
Definitions  and  exceptions. 

***** 

(e)  *  *  * 

(2)  The  following  materials  may  he 
offered  for  transportation  and 
transported  as  a  regelated  medical  wa.ste 
when  packaged  in  a  rigid  non-hnlk 
packaging  conforming  to  the  general 
packaging  requirements  of  §§  173.24 
and  173.24a  and  packaging 
rerpdrements  s))ecified  in  29  CFR 
1910. 1030  and  transported  hy  a  private 
or  contract  carrier  in  a  vehicle  used 
exclusively  to  trans])ort  regulated 
medical  waste: 

(i)  Waste  stock  or  culture  of  a 
(lategorv  B  infectious  snhstance; 

(ii)  Plant  and  animal  waste  rtignlatcKl 
hy  the  Animal  and  Plant  Ihndth 
Inspection  Servic:e  (APHIS): 

(iii)  Waste  ])harmac(!iitical  materials: 

(iv)  Lahoratory  and  recyclahle  wastes: 

(v)  Infections  substances  that  have 
been  treated  to  eliminate  or  neutralize 
pathogens: 

(vi)  Forensic  materials  being 
transj)orted  for  final  destriK:tion: 


(vii)  Rejected  or  rec:alled  health  care 
products: 

(viii)  Documents  intended  for 
de.struction  in  accordance  with  the 
Health  Insurance  Portability  and 
Acconnfahility  Act  of  1990  (HIPAA) 
recpurements: 

(ix)  Medic:al  or  clinical  etpiipment 
and  lahoratory  products  ])rovided  they 
an;  prop(!rly  i)ackaged  and  secured 
against  exposure  or  contamination:  or 

(x)  Shar])s  in  sharp  containers 
jjrovided  the  c;ontainers  are  securely 
clos(!d  to  prevent  leaks  or  j)unctnres:  do 
not  exceed  18  gallons  capacity: 
registered  under  the  Mculical  Device 
Regulations  of  FDA:  made  of  puncture 
resistant  ])lastic  that  meets  ASTM 
Standard  1'’21 32-01.  Standard 
S])ecification  for  Puncture  Resistance  of 
Mat(!rials  Used  in  (Containers  for 
Di.scarded  Medical  Needl(;s  and  Other 
Shari)s:  and  are  .securely  fitted  into 
wheeled  racks  that  hold  them  in  an 
n])right  ])osition.  The  wheeled  racks 
must  contain  full  rows  of  sharps 
containers  secured  in  j)lace  hy  a 
moveable  bar:  and  must  lx;  secundy 
held  in  place  on  the  motor  vehicle  hy 
straps  or  load  bars  during 
trans])ortation.  No  .shelf  in  any  wheeled 


rack  may  excecul  the  manufacturer’s 
recoinmeiuhul  load  capacitv. 
***** 

■  10.  In  §173.150.  paragraph  (d)  is 
revised  to  read  as  follows: 

§173.150  Exceptions  for  Class  3 
(flammable  and  combustible  liquids). 

***** 

(d)  Alcoholic  bcvcrogcs.  (l)  An 
alcoholic  beverage  (wine  and  distilled 
s])irits  as  defined  in  27  UFR  4.10  and 
5.11),  when  frans])orted  via  motor 
vehicle,  ve.ssel,  or  rail,  is  not  subject  to 
the  re(|nirements  of  this  snhchapter  if 
the  alcoholic  beverage: 

(1)  Contains  24  percent  or  hiss  alcohol 
by  volume: 

(ii)  Is  contaiiKul  in  an  inner  |)ackaging 
of  5  F  (1.3  gallons)  or  hxss:  or 

(iii)  Is  a  Packing  Croup  III  alcoholic 
beverage  contained  in  a  packaging  250 
liters  (00  gallons)  or  less: 

(2)  y\n  alcoholic  hev(!rage  (wine  and 
distilled  .s])irit.s  as  defined  in  27  CFR 
4.10  and  5.11).  wlum  transported  via 
aircraft,  is  not  .snl)jec:t  to  the 
recjuinnuents  of  this  .snl)cha])ter  if  the 
alcoholic  beverage: 

(i)  (Contains  24  j)ercent  or  less  alcohol 
hy  volume: 
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(ii)  For  transportation  al)oard  a 
passongnr-carrying  aircraft,  contains 
inoro  than  24%  l)nt  lo.ss  than  70% 
aicoliol  hy  volninc  when  in  nnojjoncd 
retail  packagings  not  oxccauling  .'5  liters 
(1.2  gallons)  carried  in  carrv-on  or 
checked  baggage,  with  a  total  net 
(jiiantitv  i)(!r  j)erson  of  .I  liters  (1.2) 
gallons  (.See  §  1 7.'j.1()(a)(4)  of  this 
snhehapter):  or 

(iii)  When  carried  as  cargo,  contains 
more  than  24'Mi  hnt  l(;ss  than  70% 
alcohol  by  volume  in  an  inner 
packaging  not  exceeding  .1  L  (1.2 
gallons). 

***** 

■  17.  In  §  172.1.'j0a.  paragraphs  (c) 
introdnetorv  text  and  (c)(1)  are  revised 
to  read  as  follows; 

§  1 73.1 59a  Exceptions  for  non-spillable 
batteries. 

***** 

(c)  Non-sj)illahle  batteries  are 
excepted  from  the  packaging 
r(!(pnrements  of  ^  172.1.59  under  tlui 
following  conditions: 

(1)  Non-s])illahle  batteries  must  he 
secnrelv  packiul  in  strong  outer 
packagings  or  s(!cnr(Hl  to  skids  or  j)allets 
capable  of  withstanding  the  shocks 
normally  incident  to  transportation.  The 
batteries  mn.st  meet  the  retpnrements  of 
§  172.1.5‘)(a).  he  loaded  or  braced  .so  as 


to  pnivent  damage  and  short  circuits  in 
transit,  and  any  oth(!r  material  loaded  in 
the  same  vehicle  mn.st  he  blocked, 
braced,  or  otlnn  wise  .secured  to  pnn  ent 
contact  with  or  damage  to  the  hattmies. 
A  non-s])illahh!  battery  which  is  an 
integral  part  of  and  necessary  for  the 
operation  of  mechanical  or  eh;clronic 
(!(ini))ment  mn.st  he  securely  fastened  in 
the  battery  holder  on  the  (Hjnipment. 
***** 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

■  18.  The  authority  citation  for  part  177 
contimms  to  read  as  follows; 

Authority:  4‘)  II..S.T.  .51()1-.5127;  49  CI  R 
1  ..52. 

■  19.  In  177.824,  paragra])h  (j)(2)  is 
revi.sed  to  read  as  follows: 

§177.834  General  requirements. 

***** 

(j)  *  *  * 

(2)  /Ml  valves  and  otlna'  closures  in 
licpiid  discharge  svstems  arc;  clo.sed  and 
free  of  leaks,  exc(;])t  (!Xternal  (miergency 
.s(!lf-closing  valves  on  MC  228  cargo 
tanks  c;ontaining  the  residue  of 
cryogenic  licpiids  may  rianain  either 
o])en  or  clo.sed  during  transit. 
***** 


PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

■  20.  The  authority  citation  for  ])art  1 78 
continues  to  r(:ad  as  follows: 

Aiilliurity:  49  l)..S.(:.  .51()1-.512«;  49  CFK 
1..52. 

■  21 .  In  §  1  78.2.  paragra])h  (c)(l ) 
introductory  text  is  revi.sed  to  read  as 
follows: 

§178.2  Applicability  and  responsibility. 

***** 

(c)  Notification.  (1)  fNce])!  as 
specifically  provideil  in  §§178.227-18, 
178.228-19.  and  178.24.5-1.5  of  this  part, 
the  mannfactnrer  or  other  person 
certifying  compliance  with  the 
renpurements  of  this  ])art,  and  eac:h 
suhsecpient  distributor  of  that  packaging 
mn.st: 

***** 

■  22.  In  /\p])endix  E  to  Part  178,  Figure 
1  and  F’ignre  2  are  added  following  the 
text  to  read  as  follows: 

.Appendix  E  to  Part  178 — Flame 
Penetration  Resistance  Test 

***** 
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Figure  2:  Calorimeter  Braekel 


centered  over  burner  cone. 


Side  View 


PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

■  23. 'I’Ik!  authority  citation  for  part  180 
continuo.s  to  niad  a.s  follows: 

Aulhorily:  49  ll.S.C.  r)1()l-.Tl2a;  49  Cl  R 

■  24.  In  §  180.410,  paragrajjli  (d)(.'i)  is 
nivisod  to  road  as  follows: 


§  1 80.41 6  Discharge  system  inspection 
and  maintenance  program  for  cargo  tanks 
transporting  liquefied  compressed  gases. 

***** 

(d)  *  *  * 

(.'))  The  operator  must  note  (uich 
inspection  in  a  record.  That  njcord  must 
include  the  inspection  date,  tlie  name  of 
the  ])(!rson  j)erforming  the  inspection, 
tlie  hos(!  a.sseinhly  idcmtification 
number,  tlie  manufacturer  of  the  ho.se 
a.sseinhly.  the  date  the  ho.se  was 
a.s.seinhled  and  tested,  and  an  indication 


that  the  delivery  hose  as.seinhly  and 
piping  system  ])as.sed  or  failed  the  tests 
and  inspections.  'I’he  operator  must 
retain  a  co])v  of  each  test  and  ins])ection 
record  at  its  principal  jilace  of  business 
or  where  the  vehicle  is  housed  or 
maintained  until  the  next  test  of  the 
same  ty])e  is  succe.ssfully  completed. 
***** 


Federal  Register /  Vol.  78,  No.  47 /Monday,  March  11,  2013/ Rides  and  Regulations 


15331 


Issiiiul  in  Wasliington,  IKi  on  Mibruarv  11). 
2013.  inulcir  autliorily  (l(!l(!f>at(ul  in  49  (:i'’R 
l)arl  lOO. 

(ivnthiii  L.  Quartiirman, 

Adiuinislralor.  Pipaliiu;  and  H(r/,<ird(nis 
M(dt;ri(ds  Safalv  Adndnistadion. 

IKK  Hoc.  2(li;!-()4l<m  Kihul  »:4.")  iiin| 

BILLING  CODE  4910-60-P 


15332 


Proposed  Rules 


l''(!ih‘ral  Rt!j>ish!r 
Yol.  7H.  No.  47 


Moiuliiy.  March  11.  201  :i 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-20 13-0207;  Directorate 
Identifier  2011-NM-071-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

agency:  Frulmal  Aviation 
Administration  (KAA).  IX)!’. 

ACTION:  Notice  of  ])ro))o.sr!d  mloinaking 
(NFKM). 


SUMMARY:  \Y(;  proposr!  to  snjaasede  an 
exi.sting  airwortliinriss  direct ivr;  (AD) 
that  a|)|)lies  to  all  The  Hoein<>  (loinpanv 
Mod(>l  737-:i()().  -400,  and  -500  series 
airplanes.  The  e.\istin<>  Al)  cnrnmtlv 
rerpiires  re|)(!litive  insprictions  of  the 
downslop  ass(!mhli(!s  on  the  main  tracks 
of  the  No.  2.  3.  4,  and  No.  5  slats  and 
the  inhoard  track  of  the  No.  1  and  0  slats 
to  verily  if  any  parts  an;  missiii”. 
damaged,  or  in  the  wrong  order:  other 
specified  actions:  and  ndated 
investigative  and  corrective  actions  if 
necessary.  Since  we  i.ssued  that  AD.  the 
manufactnn!r  has  developed  a 
modification,  which,  when  installed, 
would  terminate  the  rejietitive 
inspections.  'I'his  j)ro])osed  AD  would 
add  an  inspiiction  of  the  slat  can  interior 
for  foreign  object  dehris  (FOD).  and 
removal  of  any  FOD  found:  modification 
of  the  slat  track  hardware:  an  inspiiction 
for  FOD  and  for  damage  to  the  interior 
surface  of  the  slat  cans:  and  related 
investigative;  and  corrective;  ae:tie)ns.  if 
ne;e:e;ssary.  We;  are;  preiposing  this  AD  te; 
pri;ve;nt  loeise;  e)r  missing  jiarts  in  the; 
main  slat  trae;k  eleiwnsteip  asse;mhlie;s. 
whie:h  e:e)nlel  pnne:tnre;  the;  slat  trae'.k 
he)using  anel  re;sult  in  a  fuel  le;ak  anel 
e:e)nse;epie;nt  fire. 

DATES:  We;  mnsf  re;e;e;ive;  e:e)nnne;nts  ein 
this  pre)i)e)se;el  AD  hv  April  25.  2013. 
ADDRESSES:  Ye)u  may  senel  e;omme;nls. 
using  the;  i)roe:e;ehire;s  fonnel  in  14  (d'R 
11.43  anel  11.45.  by  any  eef  the  fe)lle)wing 
methoels; 


•  Fcdanil  Poi  lai:  Oo  te) 

Iiltl)://\\’\vw.r(;^iil(i1  ions. gov.  Follow  the; 
instrne:tie)ns  feir  snhmitting  e;e)mme;nts. 

•  Fe/.v;  202-403-2251. 

•  Moil:  l).S.  D(;|)artme;nt  e)f 
rranspe)rlatie)n.  Doe:ke;t  Oi)e;ralie)ns.  M- 
30.  We;st  Bnileling  Oronnel  l‘’loe)r.  Roeim 
W12-140.  1200  Ne;w  )e;rse;y  Avenue;  SF.. 
Washingte)!!,  IX'.  20500. 

•  Hand  Dolivory:  De;live;r  te;  Mail 
adelre;ss  aheive;  h(;twe;(;n  0  a.m.  anel  5 
l).m..  Meinelay  thremgh  Friday.  e;xcept 
iH;ele;ral  heilielays. 

For  se;rvie:e;  iideirmation  iele;ntifie;d  in 
this  pre)])e)se;el  AD.  e:e)ntae:t  Be)e;ing 
(^omme;re:ial  Airplanes,  Attentieen;  Data 
K-  Se;rvie;e;s  Manage;me;nt,  F.  O.  Beex  3707. 
MC  211-05.  Se;alfle;.  Washington  00124- 
2207:  te;le;phe)ne;  200-544-5000. 
e;xte;nsie)n  1:  fax  200-700-5000:  Internet 
https:/ /ww'W'.nn'booinglioot .com.  Ye)n 
may  re;vie;w  e;e)pi(;s  e)f  the  re;fe;re;ne;e;el 
se;rvie:e;  informatiem  at  the;  FAA. 
Transpe)rt  Airplane;  Dire;e:te)rale;.  1001 


For  informalie)!!  e)n  the;  availahilitv  e)f 
this  material  af  the;  FAA.  e:all  425-227- 
1221. 

Examining  the;  Al)  l)eie;ke;t 

Yein  may  e;xamine;  the;  AD  de)e:ke;t  e)n 
the  Internet  at  http:// 

WWW. rcgulotions. gov:  or  in  ])e;rse)n  al  the; 
De)e;ke;l  Manage;me;nt  Fae;ility  he;twe;e;n  0 
a.m.  anel  5  p.m..  Meinelav  through 
Frielay.  e;xe:e;])t  Fe;ele;ral  heelielavs.  The;  AD 
ele)e:ke;t  e:ontains  this  prope)se;ej  AD,  the; 
re;gulate)ry  e;valnalie)n,  any  e:e)nnne;nts 
re;e;e;ive;el,  anel  e)the;r  infe)rmatie)n.  The; 
stre;e;f  aelelre;s.s  for  the;  De)e:ke;l  ()ffie:e; 
(phone;  000-047-5527)  is  in  the; 
ADDRESSES  se;e;tion.  (lommenls  will  he; 
available  in  the;  AD  eloe:ke;t  shortly  afte;r 
re;e:e;ipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nane:y  Marsh,  Ae;rospae;e;  Engineer, 
Airframe;  Brane:h,  ANM-120.S,  FAA, 
Se;attle;  Aire:rafl  (le;rtifie:ation  ()ffie:e; 
(A(X)).  1001  l.inel  Avenue  SW..  Renton. 
Washingte)!!  00057-335():  pheene;:  (425) 
017-0440:  fax:  (425)  017-0500;  email: 
nane;y.miirsh@faii.ge)v. 

SUPPLEMENTARY  INFORMATION: 

(loininents  Inviteel 

We;  invite;  ye)u  te;  send  any  writle;n 
re;le;v<mt  ehita.  vie;ws.  or  argnme;nls  aheeiit 
this  ])rope).se;el  AD.  Se;nel  ye)nr  e:e)mme;nts 
le)  an  aelelre;ss  liste;d  imde;r  the; 
ADDRESSES  se;e;fie)n.  lne:hide;  “Doe:ke;t  Ne). 
Fy\A-201 3-0207;  Dire;e:te)rate;  lele;ntifie;r 
201 1-NM-071-AD"  ill  the  he;ginning  eif 


vonr  comments.  We;  s|)ee;ifie;ally  invite; 
e:omme;nfs  on  the;  eiverall  re;gnlatory, 
e;e;onomie;,  e;nvironme;ntal.  iinel  energy 
asp(;e;ts  of  this  i)rope)se;d  AD.  We;  will 
i;on.side;r  <ill  e:omme;nls  re;e:e;ive;d  hv  the 
closing  elate;  and  may  iimend  this 
pro])o.si;d  AD  hi;e:an.se;  of  tho.se; 
e:omme;nts. 

We;  will  post  all  eiemiments  we; 
re;i:eive;,  withemt  e;hange;,  te)  http:// 
www.ivgnIations.gov.  ine:lnding  any 
|)e;rsonal  information  ye)n  i)re)vide;.  We; 
will  alse)  pe)st  a  repeert  summarizing  e;ach 
suhstantix'i;  verbal  e:ontae;t  we;  re;c:eive; 
ahe)nt  this  pro])e)sed  AD. 

Dise:ussie)n 

On  Miirch  11. 2000,  we;  issneel  AD 
2000-00-20.  Amenehnent  30-15441  (73 
FR  15307.  Mare:h  24.  200H).  fe)r  all  The; 
Beeeing  C.’e)m])any  Moelel  737-300.  -400, 
iind  -500  se;rie;s  air])lane;s.  Thiit  AD 
reeiuire;s  re;])e;titive;  ins])i;e;tie)ns  e)f  the; 
elownstop  asse;mhlie;.s  e)n  the;  main  tr<it:ks 
e)f  the;  No.  2.  3,  4.  and  5  slats  anel  the; 
inboard  tnick  e)f  the;  No.  1  anel  0  slats  to 
ve;rifv  if  <my  parts  .ire  mi.ssing,  eliimiige;el, 
or  in  the;  wrong  e)rele;r:  iind  re;hite;d 
inv(;stigiitive;  anel  ce)rri;e:tive;  ae:tions  if 
ne;ce;ssary.  That  AD  re;snlte;el  from 
ri;pe)rts  of  fue;l  le;aking  fremi  a  ])ime:tnre; 
in  the;  slat  triie:k  he)nsing.  We;  issneel  thiit 
AD  to  de;te;e:t  and  e.orrect  loose;  or 
missing  parts  in  the;  main  sliit  trae;k 
elownsteip  iisse;mhlie;s,  which  eiemlel 
pnne:tnre  the;  slat  trae'.k  housing  anel 
re;sult  in  a  fuel  le;ak  anel  eiem.seepient  fire. 

Ae:lie)ns  Since  Existing  AD  (73  FR 
15307,  Mare;h  24,  200»)  Was  Issneel 

The;  preamhle  to  AD  200H-0()— 20. 
Amenehnent  30-15441  (73  FR  15307, 
Mare:h  24.  2008).  spe;i:ifie;s  that  we; 
consieler  the;  re;e]nire;me;nts  “inte;rim 
ae:tion"  and  that  the  mimufae:ture;r  was 
ele;ve;le)])ing  a  moelifie:ation  to  iieldre;ss 
the;  iin.safe  cemdition.  That  AD  e;x])lains 
that  we;  might  e;e)nsiele;r  further 
rulemaking  if  a  meielifieiatiem  is 
ele;ve;le)])e;el.  approved,  anel  availahle.  The 
mimnfi!e:tnre;r  neiw  hiis  eli;ve;le)])(;d  sne;h  a 
inoelifieiiition,  iind  we;  hiive;  ele;te;rmine;el 
that  fnrthe;r  rnlemaking  is  ineleeel 
nt;cessiirv:  this  preipo.seel  AD  feillows 
from  that  determiiiiition. 

Re;levant  Servieie;  Informatiem 

AD  2008-00-20.  Amenehnemt  30- 
15441  (73  FR  15307,  March  24,  2008), 
refers  to  Beieing  Alert  .S(;rvie:e;  Bnlle;tin 
737-57A1301,  elated  Fe;l)ruary  5.  2008, 
as  the;  iijijireipriiite;  se)ure:e  eif  service; 
information  feir  the;  re;e]uire;el  actions. 


l.inel  Aveaiiie  .SW.,  Re;nton.  Washington. 


L 
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Hoeing  has  since;  revi.sed  this  service; 
inle)rniatie)n.  We;  re;vie;\ve;el  He)e;ing 
.Se;rvie:e;  llnlletin  737-!i7Al 301 ,  Re;visie)n 
3,  elateel  August  11, 2011,  \vhie:h  iielels 
pre)e:e;elure;s  ibr  ins])e;e:ting  the;  shit  e:<in 
interieir  Ibr  Ibreign  eihjeel  elehris  (h’dll], 
reineiving  any  FOD  ibunel,  ineielilving  tlie 
shit  trae:k  harelware:  an  ins|)e;e;tion  fbr 
I'DIl  anel  a  eine-tiine;  inspeelieni  ibr 
elainage;  tei  the;  inte;rie)r  snrhie.e  eil'  tlie;  slat 
e:ans  Ibr  tlie  inbeiiirel  anel  enitliei.irel  tnie:ks 
eii  slats  Nei.  2  threnigh  5  anel  the;  inheiarel 
shits  e)i’trae:ks  No.  1  anel  0;  anel  re;hite;el 
inve;stigative;  anel  e:e)iTe;e:tive;  ae;tie)ns  il 
ne;e;e;ssary.  Meielii'ying  the  slat  trae:k 
harelware;  eliminates  the;  neeel  Ibr  the; 
re;|)e;titive;  insjieedieins. 

Relateel  inveistigative;  actions  inediiele  a 
ele;te;rmi nation  eil’the;  wall  thie-.kness  eif 


ehnnage;el  slat  e;ans,  anel  an  insj)e;e:tie)n  for 
e;le;arane:e;  l)e;twe;e;n  the;  heitteim  eif  the;  slat 
e:an  iinel  slat  main  trae:k.  (’.eirreieitive 
aeliems  inelnele  a  hlenel-eiut  repair  eir 
ri;phie:e;me;nt  eif  the;  slat  e:an  with  a  ne;w 
eir  se;rvie;e;;ihle;  slat  e;an,  preipe;!’  torepie;  eif 
nuts,  anel  installation  eii  a  tape;re;el  fille;r. 

FAA’s  l)(;terminnlion 

We;  are;  iireiiieising  this  Al)  he;e;aii.se;  we; 
evaliiiiteel  all  the;  re;le;vant  infbnnatiem 
anel  eletermineel  the;  iinsafe  eamelitiem 
ele;se:rihe;el  iireviemsly  is  likely  tei  e;xi.st  or 
eleveleip  in  e)tlie;r  ])re)eliie;ts  eif  the;  .same 
tyjie;  elesign. 

Preipeise;d  Al)  Rec]iiir(;ments 

This  preipeise;d  AD  woulel  re;tain  all 
reiejnirenients  of  AD  2008-00-29. 

Revised  Paragraph  Identifiers 


Amenelment  39-1  .OTTl  (73  FK  l.''i397. 
Mciredi  24,  2008),  anel  also  weinlel  re;eiuire; 
the;  aelieins  .spe;e;ifie;el  in  the  se;rvie:e; 
infeirmatiein  ele;.se:rihe;el  previeiusly. 

Change  to  Existing  AD  (73  FR  l.'i397, 
March  24,  2008) 

This  |ireiiieise;el  AD  weiiilel  re;tain  all 
re;eiinre;nie;nts  eif  AD  2008-00-29, 
Amenelment  39-1  .'ITTl  (73  FR  l.'’i397, 
M.iredi  24,  2008).  ,Sine:e;  AD  2008-0(i-29 
was  issueel,  the;  AD  format  has  he;e;n 
re;vise;el.  anel  e;e;rtain  paragraphs  have 
heen  re;arrange;el.  As  a  n;sult.  the; 
e:eirre;.speineiing  paragrajih  identifiers 
have;  ediangeel  in  this  jireipei.seel  AD,  as 
li.ste;el  in  the;  feilleiwing  table: 


Requirement  in  AD  2008-06-29,  Amendment  39-15441  (73  FR  15397, 
March  24,  2008) 

Corresponding  requirement  in  this  proposed  AD 

paragraph  (d) 

paragraph  (e) 

paragraph  (e) 

paragraph  (t) 

paragraph  (f) 

paragraph  (g) 

In  aelehtiein,  Beie;ing  Ceinnne;re:ial 

jiaragra]ih  (k)  eif  this 

|ireipei,seel  AD  to 

Costs  of  Compliance 

Air]ilane;s  has  re;e:e;ive;el  an  Organizatiein 

aelel  elele;gatiein  eif  antheiritv  tei  Heieing 

Di;signatiein  Autheirization  (ODA). 

(;eimme;re:ial  Airplaims  ODA  tei  apjireive; 

We;  e;stimate;  that  this  prei]ieise;el  AD 

whie;h  re;|ilae;e.s  the;  |ire;vieius  ele;signatiein 

an  alte;rnative;  nmtheiel  eif  e:eim]ih<me:e;  for 

alle;e:ts  508  airjilane;s  eil  II..S.  re;gistrv. 

as  a  De;le;gatiein  Optiein  Autheirizatiein 

e:e;rlain  re;pairs  re;eph 

re;el  hv  this 

We;  e;,stimate;  the;  feilleiwing  e;ei.sts  tei 

(DOA)  heileler.  We;  have;  re;vise;el 

preiiieiseel  AD. 

e:eimply  with  this  |ireipeise;el  AD: 

Estimated  Costs 

Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on 
U.S.  opera¬ 
tors 

Inspection  of  slat  track  housing  [retained  actions 
from  existing  AD  2008-06-29,  Amendment  39- 

4  work-hours  x  $85  per  hour  =  $340  per  inspection 
cycle. 

$0 

$340 

$193,12( 

15441,  (73  FR  15397,  March  24,  2008)). 

One-time  detailed  inspection  of  slat  can  [new  pro- 

5  work-hours  x  $85  per  hour  =  $85 . 

$0 

$425 

posed  action). 

Installation  of  modification  [new  proposed  action]  .... 

12  work-hours  x  $85  per  hour  =  $1 ,020  . 

$3,124 

$4,144 

$2,353,79: 

We  have  re;ce;ive;el  no  ele;finitive  elata 
that  weinlel  enable  us  tei  preiviele;  a  e;eist 
eistiniate;  feir  the;  ein-e:einelitiein  ae:tieins 
.s]ie;e:ifieel  in  this  ]irei]iose;el  AD. 

Authority  for  This  Rulemaking 

Title  49  eif  the;  Unite;el  State;s  (kiele; 
s]ie;e;ifie;s  the;  FAA’s  antheirity  to  issue 
rnle;s  ein  aviatiein  safety.  Subtitle  1, 
.Se;e:tiein  100,  ele;.se:rihe;s  the;  antheirity  eif 
the  f’AA  Aelmini.strateir.  .Subtitle  vil, 
Aviatiein  Preigriims.  ele;se;rihes  in  more 
eletail  the  se:eipe  eif  the;  Age;ne:v’s 
antheirity. 

We;  are  issuing  this  rideanaking  unele;r 
the;  emthority  ele;se;rihe;el  in  .Subtitle  Vll, 
Part  A,  Snhiiart  Ill.  Se;e:tiein  44701. 
“Ceneral  re;e]iiire;me;nt.s.”  llneler  that 
.se;e:tiein,  C.eingress  e;harge;s  the  FAA  with 


preimeiting  safe;  flight  of  civil  aire:raft  in 
air  e:eimme;re;e  by  prese:rihing  re;gidiitieins 
feir  ]irae:tie:e;s,  me;theiel.s,  anel  preie;eelure;s 
the;  Aelministrateir  finels  ne;e;e;.ss<irv  feir 
safety  in  air  e;eimme;re;e;.  This  re;gulatiein 
is  within  the;  se;eipe;  eif  that  iiiitheiritv 
he;e;ause;  it  aelelre;.sse;.s  an  im.siife;  e:einehtiein 
thiit  is  likely  tei  exist  eir  ele;ve;lei]i  ein 
]ireielne;t.s  iele;ntifie;el  in  this  ndemaking 
ae;tiein. 

Regulatory  Findings 

We;  have;  ele;te;rmine;el  that  this 
preipeiseel  AD  weinlel  neit  have;  feeleralism 
imphe;atieins  unele;r  Exe;e:utive;  Oreler 
13132.  rhis  jireipeiseel  AD  weinlel  neit 
have;  a  substantial  ehre;e;t  e;ffe;e:t  ein  the 
.State;s,  ein  the  relatieinship  he;twe;e;n  the; 
national  Ceive;rnment  anel  the  .State;.s.  eir 


ein  the;  elistrihution  eif  peiwer  anel 
re;speinsihihtie;s  among  the;  various 
levels  eif  geivernment. 

Feir  the;  re;aseins  ehse;nsse;el  alieive.  1 
e:e;rtify  that  the;  preijiei.seel  re;gulatiein: 

(1)  Is  neit  a  “slgnifie:ant  reigulateirv 
ae:tiein”  imeleir  Fxe;e:utive;  Oreler  128(i0. 

(2)  Is  not  a  “signifie:ant  rule"  imeler 
the;  DOT  Re;gidateirv  Peihe;ie;s  anel 
Preie;e;eiure;s  (44  FK  11034,  Fehruarv  20, 
1979). 

(3)  Will  neit  affe;e:t  intnistate  aviiitiein 
in  Alaska,  anel 

(4)  Will  neit  have;  a  signifie;ant 
e;e:eineimie:  impact,  peisitive;  eir  neigative. 
ein  a  suhstantial  numher  eif  small  entitie; 
imeler  the;  e:rite;ria  of  the  Re;gulateiry 
Fle;xihihty  Ae;t. 
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List  of  Subjects  in  14  (IFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 

•Safety. 

The  Pr(»|)ose(l  Amendment 

Accorcfingly.  uiufcir  tlu;  aiitliority 
delegated  to  me  f)V  tfie  Administrator, 
tfie  FAA  i)roj)oses  to  amend  14  (3<'R  part 
39  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  lOOf”).  40113.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  airworthiness  directive  (AD) 
2()08-()(i-29.  Amendment  39-1  .'5441  (73 
I'K  1.'5397.  March  24.  2008).  and  adding 
the  following  new  AD: 

The  Boeing  (]oni|]aiiy:  Docket  No. 

2013-0207:  Direi  lorale  Identiliei  2011- 
NM-071-AD. 

(a)  Loinmenl.s  Due  Date 

Tile  l-'AA  most  receive  coiiiinents  on  this 
/\1)  action  1)V  .Aiiril  2.3.  2013. 

(h|  Anei:le(l  ADs 

Tliis  .AD  supersedes  AD  200K-0()-2fl. 
Aniendnient  39-13441  (73  1-1<  133‘I7.  Marcl) 
24,  2008). 

(c)  Applicaltilily 

Tliis  .\D  applies  to  all  Tlie  Hoeing 
(Company  Model  7:17-300.  -400.  ancl  -300 
series  airplanes,  certilicated  in  anv  category. 

Id)  SuhjecI 

|oint  .Aircraft  .System  (;oni]ioneiit  (J.A.SC;)/ 
Air  Trans])ort  .Assoiaation  (.AT.A)  of  .America 
(’.ode  37:  \Vings. 

|e|  Unsafe  Condition 

This  .AD  was  |)ronipted  liv  re|ioris  of  fuel 
leaking  from  a  puncture  in  the  slat  track 
housing  (referred  to  as  “slat  can").  We  are 
issuing  tliis  .\D  to  |)revent  loose  or  missing 
parts  in  the  main  slat  track  downstop 
assemhiies.  whic:h  could  puncture  the  slat 
track  housing  and  result  in  a  fuel  leak  and 
conseiiuent  fire. 

(0  Compliance 

Coni|)lv  with  this  AD  within  the 
compliance  limes  specified,  unless  already 
done. 

Igl  Retained  Inspection  of  Downstop 
Asseinidies  and  Corrective  Ac:tion 

This  paragraph  restates  the  nKpiiremenls  of 
paragrajih  (f)  of  AD  2008-00-29.  Amendment 
39-1.3441  (73  I’K  13397.  March  24.  2008). 
with  revised  service  infornialion.  .At  the 
applicable  limes  specified  in  Table  1  of 
paragraph  I.E.  of  Hoeing  .Service  Hulletin 
737-37A1301.  dated  l''el)ruarv  3,  2008:  or 
Hoeing  Alert  Servit:e  Hulletin  737-37A1301. 
Revision  3.  dated  August  11, 2011;  except  as 
provided  by  paragraph  (g)(1)  of  this  AD;  Do 


a  detailed  insiieclion  or  horescope  inspection 
of  the  downsloj)  as.semhlies  on  the  main 
tracks  of  the  No.  2,  il.  4.  and  3  slats  and  the 
inhoard  track  of  the  No.  1  and  0  slats  to  verify 
if  any  parts  are  missing,  damaged,  or 
installed  in  the  wrong  order:  and  do  all  the 
other  specified,  related  invesligalivi',  and 
corrective  actions  as  a|)plicai)le;  hv 
accomplishing  all  of  the  applicable  actions 
sjiecified  in  the  AccomplishmenI 
Instructions  of  Hoeing  Alert  .Service  Hulletin 
737-37.A1  301.  dated  I'ehruary  3.  2008;  or 
Hoeing  .Service  Hulletin  737-37A1301. 
Revision  3.  dated  .August  11.  2011:  except  as 
provided  by  paragraphs  (g)(2)  and  (g)(3)  of 
this  AD.  Repeal  the  inspection  Iherc'after  at 
the  applicable  times  specified  in  Table  1  of 
paragraph  l.E.  of  Hoeing  .Service  Bulletin 
737-37.A1301.  dated  I’ehruary  3.  2008:  or 
Hoeing  .Alert  .Service  Hulletin  737-37A1301. 
Revision  3.  dated  August  II.  2011.  Do  all 
ap|)licalile  related  investigative  and 
corrective  actions  before  further  flight.  As  of 
the  effective  dale  of  this  AD.  only  Hoeing 
.Service  Hulletin  737-37A1301.  Revision  3. 
dated  August  11, 2011,  may  be  u.sed  to 
accomplish  the  actions  reipiired  bv  this 
liaragraph. 

(1)  Where  Hoeing  .Alert  .Serx  ice  Hulletin 
737-37.A  1 301 .  dated  lAibruarv  3.  2008.  or 
Hoeing  .Service;  Hulh;lin  737-37.A1 30 1 . 
Revision  :t.  dated  August  1 1 .  201 1 .  sp(;cifies 
C(3unling  tin;  com|)lianc(;  lime  from  "tin;  dale; 
em  the;  se;rvie:e;  bedle;lin.’'  this  y\D  re;e]eiire;s 
e:e)uuling  the;  e:e)mpliime:e;  time;  freim  April  8. 
2008  (the;  e;ffe;e:live;  ehete  e)f  AD  2008-0(i-29. 
.Ame;nehne;nl  39-13441  (73  f'K  13397.  Miue;h 
24.  2008)). 

(2)  T’e)r  airplane;s  e)n  whie:h  anv  eleiwnsteep 
<isse;nd)lv  |)art  is  missing  e)r  ehmiiige;el.  a 
be)re;se:e)pe;  inspe;e:liem  e)f  the;  insiele;  e)f  the;  shit 
lr;ie:k  he)using  leer  le)e)se;  pints  iinel  elaiuiige;  le) 
l)u;  Willi  eif  the;  sliit  lriie:k  henising  mii\'  he; 
iie:e:e)mplishe;el  in  lie;u  eif  the;  de;liiile;el 
inspe;e;liem  eif  the;  insiele;  eif  llie;  sliil  lriie:k 
hemsing  thill  is  spi;i:ifie;il  in  He)e;ing  ,\le'rl 
.Se;rvie:e;  Hulhilin  7:{7-37Al  301 ,  eliileiel 
I'iibruiiry  3.  2008;  eir  He)e;ing  .Se;rvie:e;  Hulli;lin 
737-37.A1 301 .  Reevisiem  3.  eliileeel  August  1 1. 
201 1 .  As  of  the;  e;ffe;e:live;  ehile;  eif  this  AD.  einlv 
Heieiing  .Seirvice:  Hulle;lin  737-37A1 :101 . 
Re;\’isiein  3.  eliileiel  August  1 1 .  201 1 .  imiv  he; 
use;el  lei  elo  the;  iie:tious  spe;e:ifie;el  in  this 
piiriigra|)h. 

(3)  If  iiny  eliiniiigeiel  slat  Inick  heiusing  is 
feiunel  eluring  iiny  ins|)e;e:liein  reiepiireiel  hv 
piiriigrii|ih  (g)  eif  this  AD:  Hefeire;  furlheir  flight, 
reipiiir  in  iie:e:e)relime;e;  with  the; 
Ae:e:eimplishme;nl  lnstrue;lieins  eif  Heieiing 
.Se;rvie:e;  Hulleilin  737-37A1301.  Reivisiein  3. 
eliiteiel  August  1 1 . 201 1 :  re;pliie:e;  the;  sliil  e:im 
with  ii  ne;w  slat  i;im  hiiving  the  same  ])iirl 
number,  in  iie:e:eirelime:e;  with  the 
.Ae:e:oniplishme;nl  lnslrue:lieins  of  Hoeing 
.Servie:e;  Hulleilin  737-37A1301.  Reivisiein  .3. 
eliileiel  August  1 1 . 2011 ;  eir  reipiiir  the;  sliil  i:an 
using  ii  mi;thoel  ii|iproveel  in  ae:i:oril;me:e  with 
the  preii:eilures  sj)e;i:ifieel  in  paragrajib  (k)  of 
Ibis  AD. 

(h)  New  Delaileid  Inspiiclion  for  I’oreign 
Olrject  Debris  (FOD) 

Within  24  meinihs  iifleir  the  e;ffee:live  eliile 
eif  this  AD,  elei  ii  einei-lime;  delaileel  ins]ie;e:liem 
eif  the  slat  e:im  inleirieir  lei  deiteicl  I  ’OD.  in 
iice:orelime:e;  with  Hart  HI  eif  the; 


.Ae;e;e)mi)lishnie;nl  lnslrue:tiems  eif  Heieiing 
.Se;rvie:e;  Hulleilin  737-37A1301.  Reivisiein  3. 
eliileiel  August  11.  2011.  If  any  l'’{)D  is  feiunel. 
heifeire;  fiirtheir  flight,  reimeive;  it.  in  ae:e:eirelime:e; 
with  the;  .Ae:e:oniplishme;nt  lnslrue;lieins  eif 
Heieing  .Se'rvie:e;  Hulletin  737-37A1301 . 
Re'visiein  ;t.  eliileiel  August  1 1 . 201 1 . 

(i)  Ne;w  Modii'ication  and  Inspection 

Within  72  meinths  eir  13.000  flight  e:ye:le;.s. 

whie:he;ve;r  eie:e:urs  first,  iifteir  the;  effe;e:live;  elate; 
eif  this  AD:  Meielily  the  sliil  lrai:k  harelware;  by 
installing  ni;w  elownslei|i  assemblv  harilware, 
anel  elo  a  elelaileel  inspe;i:lion  for  T'OD  iinel  a 
one-time  inspee-.liein  for  elamage;  to  the 
interior  surfai:e;  of  the  slat  e:im  feir  the;  inbeiarel 
anel  eiulbeiard  traeiks  eif  slats  2  Ihreiugh  3.  iinel 
the;  inbeiarel  slats  eif  lrae:ks  1  anel  (i;  anel  elei 
all  iipplie:iible;  reiliileel  investigative;  anel 
ceirre;e:ti\'e;  ae:lieins:  in  ace:eirelime:e;  with  the; 
Ae:e;eim|)lishnie;nt  Instructieins  of  Heieiing 
.Se;r\  ie;e;  Hiilleitin  737— 37.A1 301 ,  Reivisiein  3. 
elateiel  .August  11.  2011.  Dei  all  a|3plie;able; 
reilaleiel  iiueistigiilive  anel  e:oiTe;e:tive;  ae:tiein.s 
beifeire;  further  flight.  Ae:ceimplishme;nt  eif  the; 
iie.liems  re;e|uire;el  by  this  jiiinigriiph  lermiiiiiteis 
the;  inspe;e:lie)ns  reiepiireiel  by  i)iiriigrii|ihs  (g) 
iinel  (h)  eif  this  .AD. 

(j)  Credit  lor  Previous  Ai:tion.s 

This  |iiiragrii])h  jireivieleis  e:re;elil  feir  the; 
aeitieins  reiepiireiel  by  jiaragriiplis  (g).  (h).  anel 
(i)  eif  this  AD.  if  Ibeisei  iie:lieins  weire;  peirleirmeiel 
befeire;  the;  e;ffe;e:live;  eliile;  eif  this  AD  using 
Heieiing  .Aleut  .Se;rvie:ei  Hulleitin  737-37A1301. 
Reivisiein  1,  eliileiel  .Seijileimbeir  24,  200!):  eir 
Heieiing  .Aleirl  .Seirvie;e;  Hulleilin  737-37A1301, 
Reivisiein  2.  eliileiel  lanuary  17.  2011:  whie:h  iire; 
neit  ine;eir|ieir;ile;el  by  re;fe;re;ne:e;  in  this  AD. 

(k)  Altiirnative;  Meitheids  of  Compliance; 
(AMOCs) 

(1)  The;  Miiiiiigeir.  .Seiatlle:  Aireirafl 
Ce;rlifie:aliein  ()ffie:e;  (ACO).  T’.A.A.  hiis  ibe; 
aulbeiritv  lei  ii|)]ireive;  AMOCs  feir  Ibis  AD.  if 
reiepieisteiel  using  the;  preie:e;elure;s  feiunel  in  14 
Cf’R  39.19.  In  iie:e:eireiime:e;  with  14  Ch’R  3!).!!). 
seinel  yeiur  reiejiieisl  lei  yeiur  |irine:i|iiil  iiispeie:leir 
eir  leie:iil  Flight  .Slanelarels  Distrie:!  Offie:i;.  iis 
ii|ipreiprialei.  If  seineling  iiifeirmiitiein  elire;e:lly 
lei  the'  mauiigeir  eif  the;  ,ACO.  seinel  it  lei  the; 
alleintiein  eif  thei  |ie;rson  ieleinlilieid  in  the; 
Reilaleiel  Infeirmatiein  se;e:liem  eif  this  AD. 
Infeirmiitiein  may  be;  eimaileiel  to:  !)-ANM- 
Sddllla-ACJO-AMOC-IUuiticsts&fdd.gov. 

(2)  Heifeire;  using  any  iipjireiveiel  AMOC. 
neilily  yeiur  iip])rei]iriiile;  ]iriiu:iiial  inspeicteir. 
eir  liie:king  a  priiiiiipal  ins]ie;e:teir.  the;  mimageir 
eif  the;  leieial  flight  stiinehirels  elislrie:!  eiffie:e;/ 
e:e;rlifie:iile;  heileling  eiislrie:l  eiffie:e;. 

(3)  An  .AMOC  ihiil  preivieleis  an  iie:e:eiptiihlei 
leiveil  eif  siifeily  may  be;  iiseiel  feir  any  rei|iiiir 
reiepiireiel  by  this  AD  if  it  is  iippreiveiel  b\’  thei 
Heieiing  Ceimme;re:ial  Airpliineis  Organi/iiliein 
Deisigniition  Aulheirization  (ODA)  that  liiis 
beiein  iiiilheiri/eiel  by  the;  Manageir.  .Seiiitlle; 

ACO.  lei  niiikei  Iheise;  finelings.  Feir  ii  reipair 
meilbeiel  tei  be;  ii|ipreive;el.  thei  re;|iair  must  meieil 
the;  e:eirlifie'iiliem  liiisis  eif  the;  iiir|ilime;.  iinel  the; 
ii]i]ireiviil  must  speicifieially  reifeir  lei  this  AD. 

(4)  AMOCs  iippreiveid  preivieiuslv  in 
iie:e;eirelane;e;  with  AD  2008-00-2!). 
Ameinehmint  3!)-13441  (73  FR  133!)7.  Mare:h 
24.  2008).  aril  ii]ipreive;el  as  AMOCs  feir  tlu; 
e;eirre;speineling  preivisieins  eif  this  AD. 
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(I)  K<4ali!(l  Intbrmatioii 

(1)  l'’or  mon;  intbrinalion  al)()iit  lliis  AD. 
coiilaci  Niincv  Marsh.  Aarosjjact!  iMif’iiuuir. 
AiiiraiiK!  Hrancli.  ANM-12().S,  l''AA.  .Scialllt; 
Aircrall  (larliricalion  Ollicc;  (A(X)).  KiOl  Lind 
Avcmuu;  .S\V..  Kinilon.  \VA  ‘)HO.a7-:5;!.a(i; 
phono:  (42."i)  !)17-(>44():  tax:  (42."))  !)  1  7-().a!)(): 
oinail:  iuin(:v.nuirsli®l(i(i.‘i(>v. 

(2)  l''()r  sorx  ico  inlbrmation  idontiliod  in 
lids  At),  contact  Itooing  ('.oinnua'cial 
Airplanos.  Allinilion:  Data  it  .Stirvicos 
Manaj’omonl.  I’.O.  8ox  .'{707.  MCi  2ll-().a. 
.S(!alllo.  \Vasldnf>lon  00 1  24-2207:  tol(!i)hon(! 
20(i-.444-.a000.  oxionsion  1:  lax  20(i-70()- 
,a()»0:  Inlornot  hilps:// 
www.mylnnniv^ilnvl.coiu.  Yon  may  roviow 
co|)i(!s  ol  llu!  rolbroncod  service  intbrinalion 
at  the  l''AA. 'I’ransporl  Airplane  Direi:lorate. 
1001  l.ind  Avenue  .S\V..  Kenton.  Wasldiif’lon. 
l''or  iid’ormation  on  tlie  availaliility  ol  lids 
material  at  llie  FAA.  call  42.5-227-1221. 

Issued  in  Kenton.  Wasldnglon.  on  l''el)ruarv 
2H.2013. 

Ali  Hahrami, 

Mdiuifinr.  'imnsporl  AirpUinn  Diivciovcitd. 
Aircraf  t  Certification  Service. 

II  K  Doc.  2()i:{-()r).5().5  Filed  :{-K-i:{:  8:4.5  ami 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  F A A-201 3-0208;  Directorate 
Identifier  2012-NM-204-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Fodoral  Aviation 
Adniini.stralion  (FAA),  DOT. 

ACTION:  Notice  ol  projio.sed  roleniaking 
(Nl’RM). 

SUMMARY:  We  ]iropo.se  to  adojit  a  new 
airworthine.ss  directive  (AD)  for  all 
Airbus  Model  A318.  A.319.  A320,  and 
A321  .series  airjdanes.  I’liis  proposed 
AD  was  [irompted  hv  ti  determination 
that  certain  maintenance  activities,  such 
as  repairs  or  the  accnnuilation  of  ])aint 
layers,  might  cause  the  weight  of  an 
elevator  to  exceed  the  certified  limits. 
This  [iroposed  AD  would  retpiire 
checking  the  weight  of  certain  elevators, 
and  corrective  action  if  necessary:  and 
re-identifving  the  elevators.  We  are 
pro])osing  this  AD  to  detect  cind  correct 
elevators  that  exceed  the  certified 
weight  limits,  which  (.oiild  result  in 
reduced  control  of  the  aii’iilane. 

DATES:  We  nui.st  receive  comments  on 
this  pro])osed  AD  hy  Ajiril  25,  2013. 
ADDRESSES:  You  may  send  t:omments  hy 
any  of  the  following  methods: 


•  Federal  elhileinakin"  Ported:  Go  to 
http:/ /\\’\\  \v.iep,ulat ions. gov.  Follow  tin; 
instructions  for  submitting  comments. 

•  Fo.v;  (202)  40:i-2251. 

•  XUdl:  IJ.S.  Department  of 
Transportation,  Docket  Ojierations,  M- 
30,  West  Huilding  Ground  Floor,  Room 
W12-140,  1200  New  jersey  Avenue  SR., 
Washington,  DG  20500. 

•  Hand  H(diverv:\].S.  Dejiartment  of 
Transportation,  Docket  Ojierations,  M- 
30,  West  Building  Ground  Floor,  Room 
Wl  2-140,  1200  New  jersev  Avenue  SE., 
Washington,  DG,  between  0  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Airbus. 
Airworthine.ss  Office — EIAS,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Gedex.  France:  telejihone  +33  5  01  93  30 
90;  fax  +33  5  01  93  44  51;  email 
a(:connt.air\\'orth-eas@(dibns.(:oin: 
Internet  http:/ /www.edrhns. coin.  Yon 
may  review  co])ies  of  the  referenced 
service  information  at  the  FAA. 
'Tnms])ort  Aii’iilane  Directorate,  ItiOl 
l.ind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availahilitv  of  this 
material  at  the  FAA.  call  42,5-227-1221. 

Examining  the  /\H  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WW  W’. regidaiions.gov:  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
excejit  Imderal  holidays.  'The  AD  docket 
contiiins  this  ])ro])osed  AD.  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  'The 
street  tuldress  for  the  Docket  0])eration.s 
office  (telephone  (800)  047-5527)  is  in 
the  ADDRESSES  section.  Gomments  will 
he  available  in  the  AD  docket  shortlv 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sanjay  Ralhan.  Aerosjiace  Engineer, 
International  Branch.  ANM-110, 
'Transjiort  Airplane  Directorate,  FAA, 
1001  Lind  Avenue  SW.,  Renton,  WA 
98057-335();  telephone  (425)  227-1405; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Gomments  Invited 

We  invite  yon  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-201 3-0208;  Directorate  Identifier 
201 2-NM-204-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  jiropo.sed  AD.  We  will 
consider  all  comments  received  hy  the 


.  _ 

closing  date  and  may  amend  this 
propo.sed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 

WWW. regidations.gov,  including  anv 
])er.sonal  information  yon  |)rovide.  We 
will  akso  post  a  report  snmmari/.ing  each 
substantive  verbal  contact  we  receive 
about  this  jiroposed  AD. 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  'Technical  Agent 
for  the  Member  States  of  the  European 
Gommnnity.  has  issued  EASA 
Airworthine.ss  Directive  2012-0221, 
dated  October  23.  2012  (referred  to  after 
this  as  the  Mandatory  Gontinning 
Airworthiness  Information,  or  “the 
MGAl”).  to  correct  an  unsafe  condition 
for  the  specified  jirodncts.  'The  MGAI 
states: 

It  has  heen  ideiititiiul  lliat  niainlenaiice 
activities,  such  as  repairs  or  the 
accumulation  of  jiaint  layers,  may  cause  tlie 
weight  of  an  elevator  to  exceed  the  certified 
liinils. 

'lids  condition,  if  not  detected  and 
corrected,  could  result  in  reduced  control  of 
the  aeroplane. 

I'’or  the  reasons  descrihed  above,  this 
ILA.SAI  All  reipiires  a  onetime  weight  check 
of  holh  left-hand  (Lll)  and  right-hand  (Kll) 
elevators,  accomplishment  of  corrective 
actions,  as  ajiplicahle.  de|)ending  on 
findings,  and  re-identification  of  the 
elevators. 

'The  monitoring  of  elevator  weight 
evolution  al1er  having  complied  with  this 
lEA.SAl  .Ml  is  ensured  hv  Airhus  AXIK/AXI!)/ 
A320/A321  AL.S  Part  2  CIICCL  (Critical 
Design  Configuration  Control  Limitations), 
compliance  with  which  is  currently  recpiired 
hy  LA.S.X  AD  20H)-()l)7lKl  [which 
corresponds  to  FAA  .Ml  201 1-14-00. 
.Amendment  .'{9-10741  (70  FK  42024.  july  18. 
2011)1. 

Gnrrective  action  inclndos  romoving  the 
paint  from  the  elevator  surface  and 
re])ainting.  or  replacing  the  elevator 
with  a  serviceable  elevator  if  the  weight 
estimate  is  over  the  certified  weight 
limit;  and  rejiairing  the  elevator.  Yon 
may  obtain  further  information  by 
examining  the  MGAl  in  the  AD  docket. 

Relevant  Servicie  Information 

Airbus  has  issued  Service  Bulletin 
A32()-5.5-l()34.  including  Appendices  1 
and  2,  dated  August  19.  2011;  and 
.Service  Bulletin  A32()-5.5-l()42. 

Revision  01,  dated  )une  29.  2012.  'The 
actions  descrihed  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MGAl. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  jnodnet  has  been  apjiroved  hy 
the  aviation  authority  of  another 
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country,  and  is  approviul  for  opcnation 
in  tin;  United  States.  I’nrsnant  to  onr 
bilateral  agreement  with  the  .Slate;  of 
Design  Authority,  we  have  lM;(;n  notifi(;d 
of  the  unsafe  condition  de.s(:rih(;d  in  the 
MC.AI  and  se;rvice  information 
r(;ferenced  above.  We  are  proposing  this 
AD  because  we;  (;valnaled  all  p(;rtim;nt 
information  and  det(;rmined  an  nn.safe 
condition  (;xisls  and  is  likelv  to  (;xi.st  or 
d(;velop  on  other  products  e)f  the  .same 
ty])e  design. 

DifTerenc;es  Between  This  I’rojmsed  AD 
and  the  M(]AI  or  Servi{;e  Inforination 

Although  Airbus  Service  Bulletin 
A320-.').‘i-l()34.  including  Appendices  1 
and  2.  dated  Augu.st  19.  2011.  and  the 
M(^AI  sp(;cifv  to  contact  the 
manufacturer  for  instructions  to  repair 
certain  conditions,  this  proposed  AD 
would  re(juire  repairing  those 
conditions  using  a  method  approv(;d  hv 
either  the  Manager.  International 
Branch.  ANM-lKi.  Transport  Air])lane 
Directorate.  FAA;  or  the  RASA  (or  its 
d(;legated  agent). 

( lasts  of  Compliance 

Based  on  the  service  information,  we 
(;stimal(;  that  this  jjropo.sed  AD  would 
affect  about  755  products  of  U.S. 
registry.  Wc;  also  (;slimat(;  that  it  would 
take  about  4.'j  work-hours  ])(;r  ])roduct  to 
coinplv  with  the  basic  r{;(|uirem(;uts  of 
this  propo.sed  AD.  The  av(;rag(;  labor 
rale  is  SH.'i  p(;r  work-hour.  Ba.s(;d  on 
the.sc;  figures,  we  e.stimate  tin;  cost  of  the 
proposed  AD  on  U..S.  operators  to  be 
.S2.887,H7.'i,  or  .S3. 82.')  per  |)rodiu;t. 

We  have  r(;ceived  no  d(;finitive  data 
that  would  i;nable  us  to  i)rovitl(;  cost 
estimates  for  the  on-condition  actions 
sp(;cified  in  this  j)ro])o.s(;d  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
.s])ecifies  the  FAA's  authoritv  to  issue 
rules  on  aviation  safety.  Subtitle  1. 
s(;ction  108.  describes  the  authoritv  of 
the  FAA  Admini.strator.  “Subtitle  VII: 
Aviation  Programs."  describes  in  more 
detail  the  scope  of  the  Agenev’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  "Subtitle  VBI, 
Part  A.  Subpart  III.  .Section  44701: 
(Jeneral  r(;(iuin;ments.”  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  |)re.scribing  regnlations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  n(;ce.ssarv  for 
.safety  in  air  commerce.  This  r(;gulation 
is  within  the  .sco])e  of  that  authority 
b(;cau.se  it  addr(;.sses  an  unsafe  condition 
that  is  lik(;ly  to  exi.st  or  develop  on 
ju'oducts  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

W(;  determined  that  this  ])roposed  AD 
would  not  have  lederalism  implications 
under  Fx(;cutiv(;  ()rdi;r  13132.  'I’his 
propo.sed  AD  would  not  have  a 
substantial  direct  (;ffect  on  the  .Stat(;s.  on 
the  r(;lalionship  betwe(;n  the  national 
Cov(;rnm(;nt  and  the  .Stat(;.s.  or  on  tlu; 
distribution  of  power  and 
res|)on.sibililie.s  among  tlu;  various 
lev(;l.s  of  governm(;nt. 

For  the  reasons  discussed  above,  1 
certify  this  i)roposi;d  r(;gulation; 

1.  Is  not  a  “significant  regulatory 
action”  under  lixecutive  ()rd(;r  12888: 

2.  Is  m)t  a  “significant  rule”  und(;r  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11834,  February  2U.  1979): 

3.  Will  not  affect  intrastate  aviation  in 
Alaska:  and 

4.  Will  not  have  a  significant 
(;conomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
und(;r  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

We  j)re])ai'(;d  a  r(;gulatorv  evaluation 
of  the  e.stimated  costs  to  com])ly  with 
this  proi)os(;{l  AD  and  |)laced  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  trans|)ortation.  Aircraft,  Aviation 
saletv,  lncorj)oration  bv  reference. 

.Salety. 

The  Proposed  Aim;ndment 

Accordingly,  under  tlu;  authoritv 
delegated  to  me  by  the  Admini.strator, 
tlu;  FAA  j)ropo.s(;.s  to  amend  14  (;FR  |)art 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for])art  39 
continues  to  read  as  follows: 

Authority:  49  U..S.F.  KHilg).  401  t:!.  44701. 
§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  bv  adding 
the  following  n(;w  AD: 

y\irl>u.s;  Docket  No.  l'’AA-201 3-0208; 

Directorate;  tdentifier  201 2-NM-204-AD. 

(a)  (k)miii(;nls  Due  Dale 

We;  imisl  re:e:e;ive;  e:e)niine;nls  hv  Api  il  2.3. 
2013. 

(h)  An(;cle;(l  ADs 
Ne)ne;. 

(t:)  Applicaliilily 

'lliis  AD  a|)plie;s  le)  the;  Airbus  iiir|)lane;s 
liste;el  in  ])iiragraplis  (e:)(1)  ihreeiigh  (e;)(4)  eel 
this  AD.  e:e;rlifie:iite;el  in  iiny  e;iile;”e)ry.  all  se;rial 
nninl)e;rs. 

(1)  Me)ele;l  A318-1 1 1 .  -1 12, -121 .  anel  -122 
iiirplinie;s. 

(2)  Meiele;!  A31 9-1 1 1 . -1 12. -1 1 3. -1 14 . 

-1 1 .3.  -1  31 .  -1 32.  enul  -133  iiirpliinees. 


(3)  Me)ele;l  A320-1  1 1 . -21 1 . -212. -21 4. 
-231 .  —232.  iinel  -233  iiirplanees. 

(4)  Meiele;!  .\321-1 1 1 , -1 1  2. -1  31 . -21 1 , 
-212.  -21  3.  -231 .  iinel  -232  iiirpliineis. 

(el)  Sul)ji;cl 

Air 'frimsiieirt  Asseieliiliein  (.A't’A)  eif 
Aine;rie:a  (loele;  .3.3.  .Slal)ili/e;rs. 

(e;)  Ki;ason 

'lliis  AD  was  proni|)leel  by  ii  elelerininiilion 
lliiil  e:i;rliiin  niiiinlenance  iiclivilies.  snili  iis 
repiiirs  or  the  ai:e:nnuiliilion  of  piiint  liivers. 
iniglil  ciinse  llie  weight  of  iin  eleviitor  tei 
exiieeel  the  e:ertilieel  limits.  We  iire  issuing 
lliis  AD  to  elelee:!  anel  e:e)rre;e:l  eileivaleirs  llnil 
exe;e;e;el  e:e;rlilie;ei  weiiglil  limits.  wliie:li  e:emlel 
reisnil  in  re;elne:e;el  e:emlre)l  eifllie;  airpliine;. 

(B  (.onipliance 

I'ein  are;  re;spe)nsible;  feir  Iniving  the  aeiliems 
re;epnri;el  by  this  AD  pe;rle)rme;el  within  the; 
e:e)mpliane:(;  time;s  spe;e:ifie;ei.  nnleiss  the; 
iieliems  ha\'e;  iilre;aely  be;e;n  eleme;. 

(g)  Weight  (3iee;k 

,\l  the;  ii|ipiie:able;  lime;  s])i;e:ifie;el  in 
|)iiragnipli  (i))(1)  eir  (b)(2)  eiflhis  AD:  Dei  ii 
we;ight  e:be;e:k  ein  the;  e;le;viile)rs  iele;ntilie;el  in 
table;  1  lei  piiriigrii])li  (g)  eiflhis  AD.  Dei  the; 
weiigbl  e:lie;e:k  in  iie:e:e)relane:e;  with  the; 
Ae:e:einiplishme;nt  Insirneilieins  eif  Airbus 
.Se;rvie:e;  Hnlle;lin  A320-33-1 034.  ine:lneling 
Appe;nelie;e;s  1  iinel  2.  elale;el  August  19.  2011, 
e;xe;e;pt  iis  spe;e:ifie;el  in  iiiinigriiphs  (g)(1). 
(g)(2).  anel  (g)(3)  eif  this  AD. 

Table  1  to  Paragraph  (g)  of  This 
AD— Affected  Part  Numbers 


Part  name 


P/N  (first  12  dig¬ 
its  only) 


Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Left  Hand  Elevator  .. 
Right  Hand  Elevator 
Right  Hand  Elevator 
Right  Hand  Elevator 
Right  Hand  Elevator 
Right  Hand  Elevator 
Right  Hand  Elevator 
Right  Hand  Elevator 


D55280001000 

D55280001002 

D55280001004 

D55280001008 

D55280001010 

D55280001012 

D55280002000 

D55280001001 

D55280001003 

D55280001005 

D55280001009 

D55280001011 

D55280001013 

D55280002001 


(1)  A  re;vie;w  eif  the;  iiirpliine;  miiinle;nane:e; 
re;e:eirels  is  iice;e;pliible;  in  lie;n  eif  the;  we;igbt 
e:bi;e:k  reiepiirnel  by  jiiiriigniph  (g)  eif  lliis  AD. 
|)reiviele;il  the;  e;le;viileir  we;iglil  eian  be; 
e;e)ne;lnsive;lv  ele;le;rmine;el  freini  Ihiil  re;\’ie;w. 

(2)  The;  use;  eif  (;le;viile)r  weight  ebilii  freim 
|iroelne:liein.  ns  spi;e:ifie;el  in  Airbus  .Se;rvie;e; 
llnlleilin  A:t20-33-1034.  ine:lneling 
Ap])i;nelie:e;s  1  iinel  2.  eliile;el  AngnsI  19.  2011, 
is  iie:e:e;]itiible;  in  lie;n  eif  the;  we;iglil  e:lie;e:k 
re;epiire;el  b\'  piiriigrii|ili  (g)  eiflhis  AD. 
preiviele;el  tbiil  the;  iiffe;e:le;el  e;le;viiteir  bus  neit 
lie:e;n  snbje;e:le;el  lei  iiny  niiiinle;nime:e;  imliem 
lliiil  e:einlel  have;  nieielifie;el  the;  we;ighl. 

(3)  Air]ilime;s  ein  whie:h  Airbus 
meielifie.iiliein  130390  bus  be;e;n  e;nibeielie;el  in 
|irei(lne:liein  are;  mil  reupiireiel  tei  elei  the;  ac:lieins 
s|ii;e;ifie;el  in  piiragra]ili  (g)  eiflhis  AD. 


Federal  Register/ Vol.  78,  No.  47  /  Monday,  March  11,  2013  /  Proposed  Rules 


15337 


|)r()vi(l(!(i  thill  lU)  (il(!\'iil()r  liiix  iii”  ii  pin  t 
niinihcr  (I’/N)  spiuHuul  in  tiililci  1  to 
piini”rii|)li  (")  oT  tills  AI3  luis  Ixuin  installed 
on  that  airpliino  since  the  iiirjiliine's  lirsl 
riighi. 

(h)  (!onipliani:f‘  'I'ime  I'or  the  y\clions 
Specified  in  Paragraph  (^)  ol'lliis  Al) 

(1 )  l•'oI■  iin  eleviitor  lor  which,  iis  ol  the 
eHeclive  diile  ol  this  A13.  the  records  show 
that  no  inainleiiiince  actions  hii\'e  heen 
perldrmed  since  first  inslidliilion  of  the 
eleviilor  on  iin  iiii'idane.  which  inieht  hiive 
increased  its  weight;  Within  72  months  idler 
the  effective  diile  of  this  Al). 

(2)  for  elevators  other  lhal  those  identified 
in  paragraph  (h)(1)  of  lliis  Al):  Within  48 
months  after  the  effective  dale  of  this  Af). 

(i)  (iorreclive  Actions 

If  llie  elevator  weight,  determined  ns 
reipiired  hy  piiragraph  (g)  of  this  AD.  exceeds 
llie  weight  limit  specified  in  the 
AccomplisliinenI  Inslrnctions  of  Airhns 
Service  Hnlletin  A.'12()-ii5-l()84.  including 
A))pendices  1  and  2,  dated  August  19.  2011: 
Hefore  further  flight,  do  the  ii|j))liciihle 
corrective  actions  followed  liv  a  new  weight 
chec);  of  the  eleviitor.  in  accordance  with  the 
Accomplishment  Inslrnctions  of  Airhns 
Service  Hnlletin  A820- 5.^-1084.  including 
Appendices  1  and  2.  dated  AngnsI  19.  201 1. 

II  the  elevator  weiglit.  determined  as  reipiired 
hy  the  new  weight  check,  exceeds  the  weight 
limit  specified  in  the  .Accomplisliment 
Instructions  of  Airhns  .Serv  ice  Hnlletin  A820- 
.a.a-1084.  including  Ap|)endices  1  and  2. 
dated  AngnsI  19.  2011;  Hefore  fnrilier  flight, 
repair  llie  elevator  using  a  method  a|)proved 
hy  eillier  the  Manager.  International  Hrancli. 
ANM-llO.  l'rans|)orl  Airplane  Directorate. 
fAA:  or  the  luiroiiean  Aviation  .Safety 
Agency  (f  A.SA)  (or  its  delegated  agent). 

(j)  Klevalor  Ke-Identincalion 

If  the  elevator  weiglit.  determined  hy  the 
weight  check  s|)ecified  in  |)aragraph  (g)  or  (i) 
of  lliis  AD.  does  not  exceed  the  weight  limit 
s])ecified  in  tlie  Accomplishment 
Instructions  of  Airhns  .Service  Hnlletin  A320- 
,5.5-1084.  including  A]3pendices  1  and  2. 
dated  AngnsI  1!).  2011:  Within  72  months 
after  the  effec:live  date  of  this  AD.  record  the 
elevator  weight  and  re-idenlifv  the  elevator, 
in  accordance  with  the  Accoinjilishmenl 
Inslrnctions  of  Airhns  .Service  Hnlletin  A820- 
55-1042.  Revision  01.  dated  |nne  29.  2012. 

(k)  (iredil  for  Previous  Actions 

This  jiaragraph  provides  credit  for  actions 
reipiired  hy  |)aragra|)h  (j)  of  this  AD.  if  those 
actions  were  performed  hefore  the  effective 
date  of  this  AD  using  Airhns  .Service  Hnlletin 
A820-55-1042.  dated  AngnsI  It).  2011. 
which  is  not  inc.orporaled  hv  reference  in  this 
AD. 

(l)  Parts  Installation  Limitation 

As  of  the  effective  dale  of  this  AD.  no 
person  may  install  on  any  air|)lane  an 
elevator  with  a  part  nninher  listed  in  table  1 
to  |)aragrai)h  (g)  of  this  AD.  unless  lhal 
elevator  is  in  com|)liance  with  the 
reipiiremenls  of  this  AD. 

(in)  Other  FAA  Al)  Provisions 

The  following  ijrovisions  also  apjilv  to  this 
AD; 


1 1 1  Alicnuitiva  MtUliods  of  CniupUancc 
(/\.\/()f.’.s);  The  Manager.  International 
Hranch.  ANM-1 10.  Transport  Air|)lane 
Directorate.  FAA.  has  the  authority  to 
apjirove  AMOds  for  this  AD.  if  reipiesled 
using  the  procedures  fonnd  in  14  (IFR  8!). 19. 
In  accordance  with  14  OFR  89.19.  send  vonr 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  Offic.e.  as 
ai)|)ropriale.  If  sending  information  direcllv 
to  the  International  Hranch.  send  it  to  ATTN: 
.Sanjay  Ralhan.  Aerosjiace  Fingineer. 
International  Hranch.  ANM-llO.  Trans|)orl 
/\ir|)lane  Directorate.  FAA.  1001  Lind 
;\venne  .SW..  Renton.  WA  98057-8850; 
telejihime  (425)  227-1405;  fax  (425)  227- 
1149.  Information  may  be  emailed  to:  9- 
A.\M- 1 1  (i-AM()C-IiEQlJESTS@fo(i.oov. 

Hefore  using  any  ajiproved  AM()(k  notify 
yonr  ap|)ropriale  jirincipal  inspector,  or 
lacking  a  |)rinci|3al  inspector,  the  manag(!r  of 
the  local  flight  standards  district  offici!/ 
certificate  holding  district  office.  Tlu;  AMOCi 
approval  letter  mnsi  specificall v  rehinmcc; 
this  AD. 

I2l  Airu’orlhv  ProducI:  For  anv  recpiirement 
in  this  AD  to  obtain  corrective  actions  from 
a  mannfaclnrer  or  olhm'  sonrci;.  nsi;  these 
actions  if  they  arc;  FAA-ap|)rov(!d.  (iornictivc; 
actions  are  consiiha'ed  FAA-a])proved  if  then’ 
ari!  approviul  by  the  .Slati;  of  Design  Anihorilv 
(or  llunr  delegated  agent).  Yon  are  r(!(piired 
to  assure  IIh;  product  is  airworlhv  before  it 
is  returned  to  servici;. 

(n)  Related  Inliirinalion 

(1)  Rider  to  Mandatory  (ionlinning 
Airworthiness  Information  (MdAI)  FiA.SA 
Airworlhimxss  Dircjclive  21)12-0221.  daliul 
October  28.  2012,  and  the  Airhns  servici; 
information  specifi(!d  in  jiaragraphs  (n)(l)(i) 
and  (n)(l  )(ii)  of  this  AD:  for  ridaled 
information. 

(1)  Airhns  Servici;  Hnlletin  A820-55-1084. 
including  Apjiendices  1  and  2.  datiul  AngnsI 
19.  2011. 

(ii)  Airbus  .Service!  Hnlletin  A820-5.5-1042. 
Revision  01.  datiid  )nne  29.  2012. 

(2)  For  stii'vice  information  idenlifi(!d  in 
this  AD.  contact  Airbus.  Airworthiness 
()ffit:e — FlA.S.  1  Rond  Point  Maurice 
Hiillonle.  81707  Hlagnac  (kuhix.  France: 
telephone  +88  5  01  98  80  90;  fax  +88  5  01 
98  44  51;  (!mail  (iccoiinl.oirworth- 
(•(is<(£(iirhiis.(:oni:  lnlerm!l  lillp:// 

\\  \v\v.(iirl)iis.c(>m.  Yon  mav  n!vii!W  copies  of 
lh(!  r(!ler(!nc(!d  service  information  al  Ihi! 
FAA.  Trans|)orl  AirplaiU!  Direi:loral(!,  1001 
Lind  Av(!nn(!  .SW..  Riiiilon,  WA.  For 
information  on  the  availability  of  this 
mat(!rial  al  the  FAA,  call  425-227-1221. 

Issued  in  Rienlon.  Wasbinglon.  on  March  1. 
2018. 

Ali  Hahrami, 

M(in(i<i(;r.  'I'ronsporl  Airploiu;  Diractorola. 
AircnifI  CviUficdlion  Sorvico. 

|FK  Doe.  2()i:t-().'‘i.')(i:)  Filcul  8-K-I8;  H:4.'‘)  ain| 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  301 
[REG-148873-09] 

RIN  1545-BJ16 

IRS  Truncated  Taxpayer  Identification 
Numbers;  Hearing  Cancellation 

agency:  Interiml  Rnvnmio  .Sorvico  (IR.S). 
Treasury. 

ACTION:  Oancollation  of  a  notice  of 
|)ul)lic  hearing  on  propo.seti  rnleinaking. 

SUMMARY:  This  docnmenl  cancels  a 
pnl)lic  hearing  on  projjo.sed  regulations 
under  the  Internal  Revenue  Code.  The 
propo.sed  regulations  jirovide  guidance 
for  creating  a  new  taxpayer  identifying 
nninher  known  as  an  IR.S  truncated 
taxpayer  identificcition  nninher,  ii  TTIN. 

DATES:  The  public  hiiaring,  originally 
scheduled  for  March  12.  2013  at  10  a. in. 
is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olnwiifnninilavo  Taylor  of  the 
Publications  and  Regulations  Branch. 
Legal  Processing  Division,  A.ssociate 
Chief  Counsel  (Procedure  and 
Adinini.stnition)  ;il  (202)  (i22-718t)  (not 
ii  toll-free  nninher). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rnleinaking  and  a  notice  of 
public  hearing  that  iippetired  in  the 
Federal  Register  on  Monday,  jannarv  7. 
2013  (78  FR  013)  .innonnced  that  a 
public  hearing  was  scheduled  for  March 
12.  2013.  at  10  a. in.  in  the  IRS 
Anditorinm.  Internal  Revenue  Building, 
1111  Constitution  Avenue  N\V. 
Washington.  DC.  The  subject  of  the 
public  hearing  was  under  .sections  0042, 
0043,  0044.  004.5,  004‘).  and  00.50  of  the 
Internal  Rex'enne  Code. 

'File  public  comment  period  for  these 
regulations  expired  on  February  20. 
2013.  'I’he  notice  of  jiropo.sed 
rnleinaking  iind  notice  of  jnihlic  hearing 
instructed  those  intiirested  in  testifying 
at  the  public  hearing  to  submit  ii  recinest 
to  sjieak  and  tin  outline  of  tojiics  to  he 
tiddressed.  The  agenev  received  one 
retpiest.  As  of  Monday.  March  5.  2013 
that  reipiest  was  withdrawn.  The  ])nhlic 
hearing  scheduled  for  March  12.  2013. 
is  cancelled. 

LaNilii  ViinDykc, 

(diinf.  Ihihlicdlions  and  lia^idatians  Eranch. 
Ij‘}i(d  Processing  Division.  Associ(d(!  CAncf 
(ionnsci  (Proccdinv  and  Administration). 

|FK  Doc.  2l)i:i-().S.THi  Filed  ;)-8-i:i:  K:4,5  iiinl 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[EPA-R02-RCR A-201 3-01 44;  FRL-9693-3] 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Knvironiiiental  I’roteetion 
Agcaicy  (ERA). 

ACTION:  Proposi'd  rule. 

SUMMARY:  New  York  Stal(?  has  a])j)lied  lo 
EI’A  lor  final  authorization  ol Changes  to 
its  hazardous  waste  program  under  the 
.Solid  Waste  Dispo.sal  Act.  as  amended, 
commonly  referred  to  as  the  Resource 
(Conservation  and  Recovery  Act  (R(CRA). 
ERA  proposes  to  grant  final 
authorization  to  New  York  for  these 
changes,  with  limited  exceptions.  ERA 
has  determined  that  these  changes 
■satisfv  all  reciuirements  needed  to 
(|nalifv  for  final  authorization,  and  is 
authorizing  the  state's  i  hanges  through 
a  direct  final  action. 

DATES:  (Comments  mn.st  he  riicinved  on 
or  hefore  April  10.  2013. 

ADDRESSES:  Snhmit  your  comments, 
identified  hy  Docket  ID  No.  ERA-K02- 
R(CRA-201 3-0144.  hy  one  of  the 
following  methods; 

•  htli)://\\  \\  \\\r(i;^iil(iti()ns.‘>(iv.  Follow 
the  on-line  instructions  for  snhmitting 
comments. 

•  Knuiil: 

•  (212)  (i37-4437.  to  the 
attention  of  Michael  Iniurna. 

•  A/u//:  Michael  Infurna.  ERA.  Region 
2.  2tK)  Uroadwav.  22nd  Floor.  New 
York.  NY  10007. 

•  11(111(1  D(;Iiv(^r\'  or  (jun  ior:  Dalivov 
voiir  coiunuiiiis  to:  Michael  Infurna. 
ERA.  Region  2.  2;)0  Broadway.  22nd 
Floor.  New  York.  NA"  10007.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  public  is  advi.sed  to  call 
in  advance  to  verify  the  business  hours. 
.Special  arrangements  should  he  made 
for  deliveries  of  boxed  information. 

For  further  information  on  how  to 
snhmit  comments,  please  see  todav's 
direct  final  rule  published  in  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Infurna.  ERA  Region  2.  25K) 
Broadway.  22nd  lloor.  New  A'ork.  NA' 
11)007;  lidephone  numher  (212)  037- 
4177;  fax  numbav:  (212)  037-4437; 
email  address; 
infurna.ini(:h(ial@.ap(i.}>()\’. 

SUPPLEMENTARY  INFORMATION:  In  the 
"Rules  and  Regulations”  section  of  this 
Federal  Register  notic:e.  ERA  is 


authorizing  the  changes  hy  a  dire(;t  final 
rule.  ERA  did  not  make  a  ])ropo.sal  prior 
to  the  direct  final  rule  hecau.se  we 
believe  this  action  is  not  controviasial 
and  do  not  exjiect  comments  that 
oi)|)ose  it.  We  have  exiilained  the 
reasons  for  this  authorization  in  the 
lireamhle  to  the  direct  final  rule.  Ihdess 
we  receive  adverse  written  comments 
which  o])pose  this  authorization  during 
the  comment  period,  the  direct  final 
rule  will  become  effective  on  the  date  it 
establishes,  and  we  will  not  take  further 
action  on  this  ])ro])osal.  If  we  receive 
comments  that  o|)])o.se  this  action,  we 
will  either  witlulraw  the  direc;t  final  rule 
or  the  ])ortion  of  the  direct  final  rule 
that  is  the  subject  of  the  comments. 

(Inly  the  remaining  portion  of  the  rule 
will  take  effect.  We  will  then  respond  to 
those  jnihlic  (;omment.s  opposing  this 
authorization  in  a  later  final 
authorization  noti(;e  ha.sed  on  this 
jiroposal.  This  final  authorization  notice 
may  or  may  not  include  changes  based 
on  comments  re(;eived  during  the  public 
notice  comment  jieriod.  A^ni  may  not 
have  another  o|)])ortunity  for  comment. 
If  you  want  to  comment  on  this  action, 
you  should  do  so  at  this  timi!. 

Dated:  t)(H:enili(;r  10.  2012. 

Iiidilli  A.  Fuck. 

I{(‘{ii(nuil  Admiiiislralor.  Ha^ion  2. 

II  K  Doc.  2(n:t-().'i47!)  I'ili'd  Hia.l  anil 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  120510052-3174-01] 

RIN  0648-BC20 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands;  Parrotfish  Management 
Measures  in  St.  Croix 

AGENCY:  National  Marine  Fisheries 
.Service  (NME.S).  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA). 
Oommerce. 

ACTION:  Rro])osed  rule;  refiuesl  for 
comments. 


SUMMARY:  NME.S  inojioses  regulations  to 
implement  management  measures 
de.scrihed  in  Regulatory  Amendment  4 
to  the  Fishery  Management  Rian  for  the 
Reef  Fish  Fishery  of  Ruerto  Rico  and  the 
11. .S.  Virgin  Islands  (EMR).  as  prejiared 
hy  the  Oarihhean  Fishery  Management 
Oouncil  (Oouncil).  If  ini|)lemented.  this 


rule  would  establish  minimum  size 
limits  for  jiarrotfish  in  the  exclusive 
economic  zone  (FEZ)  off  .St.  Oroix  in  the 
U.S.  Virgin  Islands  (IISVI).  The  intent  of 
this  proposed  rule  is  to  provide 
additional  protection  from  harvest  to 
maturing  iiarrotfish  and  to  assist  the 
.stock  in  achieving  o])timum  yield  (OA'). 
DATES:  Written  comments  must  he 
received  on  or  hefore  April  10.  2013. 
ADDRESSES:  A'ou  may  submit  comments 
on  this  document,  identified  hv 
“N()AA-NMF.S-201 3-0009".  hy  any  of 
the  following  methods: 

•  I'JIact ionic  Snhinission:  .Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Rortal.  Uo  to 
ww’w.ivp^ulat  ions. gov/ 
U!(h(:kciD(;t(nI:D^\’()AA-NMFS-2()13- 
0009.  click  the  "Uomment  Now!”  icon, 
complete  the  recpiired  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  .Submit  written  comments  to 
Britni  Tokotch,  .Southeast  Regional 
Office,  NME.S,  203  13th  Avenue  .South, 
.St.  Retershurg,  EL  33701. 

Instructions;  Uomments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  hv  NME.S.  All  comments 
received  are  a  jiart  of  the  jnihlic  record 
and  will  generallv  he  jiosted  for  jnihlic 
viewing  on  \v\v\v. regulations. gov 
without  change.  All  personal  identifying 
information  (e.g..  name,  addre.ss.  etc.), 
confidential  husine.ss  information,  or 
otherwise  sensitive  information 
suhmitted  voluntarilv  by  the  sender  will 
he  publicly  accessible.  NME.S  will 
accejit  anonvmous  comments  (enter  "N/ 
A”  in  the  required  fields  if  you  wish  to 
remain  anonymous).  Attachments  to 
electronic  comments  will  he  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  RDF 
file  formats  only. 

Electronic  cojiies  of  the  regulatory 
amendment,  which  includes  an 
environmental  a.sse.ssment  and  an  initial 
regulatorv  tlexihilitv  analysis  (IREA), 
and  a  regulatory  imjiact  review  may  he 
obtained  from  the  .Southeast  Regional 
Office  Web  site  at  http:// 
scro.  ninfs.  noaa.gov/sf/ 
('.arihhcanHccfl'ish.h  tin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britni  'fokotch,  .Southeast  Regional 
Office.  NME.S.  telephone  727-824-.'i3().''v, 
email;  Iiritni.Tokot(:h@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  of  Ruerto  Rico  and  the  IkSVI 
is  managed  under  the  EMR,  which  was 
])repared  hy  the  Oouncil  and 
inqilemented  through  regulations  at  .50 
OER  ])art  022  under  the  authority  of  the 
Magnuson-.St evens  Fishery 
Oonservation  and  Management  Act 
(Magnuson-.Stevens  Act). 
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Hackground 

In  th(!  2011  Status  oI'lJ..S,  Fisheries 
Report  to  (iongress,  (iaribhean  parrotlish 
\ver(!  (:lassifi(!(l  as  undergoing 
overlishing.  Parrottisli  pertbrin  an 
important  (jcological  liinction  on  ll.S. 
(;aril)l)(!an  coral  re(;fs:  'I'luiv  graze  on 
algae,  which  competes  for  s])ace  with  a 
variety  of  coral  speciiis.  This  luiological 
role  has  become  more  rehnant  in  tlu; 

])asl  30  ytnn’s  as  the  longspine  sea 
urchin,  another  important  coral  reef 
grazer,  has  declined  in  population 
throughout  the  (iarihhean.  Additionally, 
parrotlish  are  considered  a  cultural 
com])onent  of  the  ll.S.  Ciarihhiian  diet, 
particularly  in  St.  (iroix,  where  they  are 
a  targeted  sjieciiis. 

To  maintain  the  viability  of  the 
])arrotfish  stock,  an  adetpiate  number  of 
juvenile  ])arrotfish  must  achieve 
maturity  and  sjiawn  ])rior  to  being 
harvested.  In  the  absence  of  minimum 
size  limits,  substantial  numhers  of 
immature  ])arrotfish  will  likely  he 
harvested,  eliminating  the  potential  of 
tho.se  fish  to  reach  maturity  aud  sjiawu. 

Within  th(!  (iarihhixm  reef  fish  fishery, 
the  ])arrotfish  fisluny  management  unit 
is  compo.sed  of  10  spiicies:  blue, 
midnight,  rainbow,  jirincess,  (ineen. 
redfin,  redtail,  stojilight.  stripiul.  and 
ri;dl)and  ])arrotfish.  Amendment  .'i  to  the 
FMP  (Anumdment  .'j)(7()  FR  82404, 
l)(!cemher  30.  2011).  proliihited  the 
harvest  of  midnight,  bine,  and  rainbow 
parrotlish,  and  estahlisluul  recreational 
hag  and  jiosse.ssion  limits  for  the  other 
parrotlish  sjiecies.  Additionally, 
Amendment  .'j  set  annual  catc;h  limits 
(A(iLs)  and  accountability  measures 
(AMs)  for  three  island  management 
areas:  Puerto  Rico.  St.  Thomas/St.  John 
(USVl),  and  St.  Croix  (IJSVl). 

Management  Measure  Contained  in  this 
Proposed  Ride 

This  ]U’oposeil  rule  would  establish 
minimum  size  limits  for  jiarrotfish 
spec:ies  in  the  FEZ  off  St.  (Toix.  These 
limits  would  a])])ly  to  both  the 
commercial  and  recreational  sectors. 
This  rule  would  establish  a  minimum 
size  limit  of  8  inches  (20.3  cm),  fork 
length,  for  redhand  parrotfish  and  0 
inches  (22.0  cm),  fork  length,  for  all 
other  ])arrotfish.  The  current  harvest 
prohibition  for  midnight,  blue,  and 
rainbow  ])arrotfish  would  remain  in 
effect. 

The  (Council  and  NMl’.S  are  projiosing 
a  minimum  size  limit  of  0  inches  (22.0 
cm)  for  all  hot  one  of  the  parrotlish 
s])ecies  for  which  harvest  is  allowed, 
hecaiKse  this  size  limit  best  cajitures  the 
range  of  sizes  at  maturitv  for  these 
species.  The  Council  and  NMFS  are 
ju'ojiosing  a  minimum  size  limit  of  8 


inches  (20.3  cm)  for  redhand  jiarrotfish 
hecausi!  they  are  relatively  smalhir  fish 
and  they  reach  maturitv  at  a  smaller  size 
than  the  otlun'  managed  parrotfish 
speci(!s.  A  minimum  size;  limit  would 
r(!duce  riuhice  mortality  of  smaller 
(generally  female)  ])arrotfish.  thereby 
enhancing  s|)awning  hioma.ss  and  the 
.sup|)ly  of  gametes  (especially  eggs),  and 
nltimatidy  increasing  yield-|)er-r(!cruit 
from  the  stock  (assuming  discard 
mortality  is  low).  Parrotfish  discard 
mortality  is  a.ssumed  to  he  low  because 
spears  are  the  luiidom inant  gear  used  to 
harvest  parrotfish  and  therefore  the  fish 
are  individually  targeted.  In  addition, 
discard  mortality  of  parrotfish  harvested 
by  tra])  is  expected  to  he  low  because 
jiarrotfish  are  harvested  in  relatively 
shallow  waters,  thus  reducing  the  threat 
of  barotrauma  related  mortality.  A 
minimum  size  limit  akso  reduces  the 
likelihood  of  recruitment  overfishing 
that  might  otherwi.se  lead  to  a  stock 
biomass  level  below  maximum 
sustainahli!  yield.  Therefori!.  this 
proposed  rule  would  .set  a  size  limit  to 
increase  the  numher  of  juvenile 
parrotfish  that  can  rinich  .sexual  maturitv 
and  assist  the  stock  in  achieving  ()Y. 

'I'he  Council  cho.se  not  to  establish 
minimum  size  limits  for  Puerto  Rico 
and  St.  Thomas/St.  )ohn  island 
management  areas  in  tin;  ll.,S.  Caribbean 
because  parrotfish  harv(!st  in  tho.se  areas 
is  suh.stantially  lower  than  in  .St.  (iroix. 
.St.  (iroix  parrotfish  harvest  represents 
3(1.4  jiercent  of  the  total  combined  .St. 
Croix  commercial  ACE  (all  .St.  (iroix 
commercial  A(iFs).  in  pounds.  The 
recreational  harvest  of  parrotfish  in  .St. 
('.roix  and  in  .St.  Thomas/St.  john  is 
unknown.  In  Puerto  Rico,  parrotfish 
comju’ise  3..')  jiercent  and  2.3  ])ercent 
total  combined  of  the  Puerto  Rico 
recreational  and  commercial  ACLs.  in 
])ounds.  respectively.  In  .St.  'I’homas/.St. 
John,  parrotfish  compri.se  7.2  percent  of 
the  total  combined  commercial  ACL,  in 
])ounds. 

Classitlcation 

Pursuant  to  section  3()4(1))(1  )(A)  of  the 
Magnu.son-.Stevens  Act,  tlu;  Assistant 
Administrator  has  determined  that  this 
pro])osed  rule  is  consi.stent  with  the 
l'’MP.  the  regulatory  amendment,  the 
Magnuson-.Stevens  Act,  and  other 
a])])licahle  law,  subject  to  further 
consideration  after  public  comment. 

'Phis  proposiul  rnli!  has  been 
detiMinined  to  lx;  not  significant  for 
])urpose.s  of  Executive  Order  1 28(1(1. 

NMF.S  pre])ared  an  IRl-’A,  as  re(|uir(ul 
by  section  (103  of  the  Regulatory 
Flexibility  Act,  .'j  II..S.C',.  (103,  for  this 
rule.  The  IRFA  describes  the  economic 
im|)act  that  this  jiropo.sed  rule,  if 
adojited,  would  have  on  small  entities. 


A  de.scription  of  the  proposed  rule,  why 
it  is  being  considenul.  the  objectives  of. 
and  legal  basis  for  the  rule  an;  contained 
at  the  beginning  of  this  .section  in  the 
preamble  and  in  the  SUMMARY  section  of 
the  jireamhle.  A  copy  of  tin;  full  analysis 
is  available  from  NMf’.S  (see 
ADDRESSES).  A  summarv  of  the  IRFA 
follows. 

'I’he  ])urpo.se  of  this  rule  is  to  |)rovide 
])rotection  from  harvest  to  maturing 
|)arrotfi.sh  in  the  EkiZ  off  .St.  Croix.  The 
parrotfish  management  unit  in  the  IJ..S. 
Caribbean  is  compo.sed  of  multiple 
species.  Together,  these  species 
rejiresent  an  ei:ologically,  culturally, 
and  economically  important  group, 
particularly  on  the  island  of  .St.  ('.roix 
where  they  su|)|)ort  a  targeted  fishery  for 
both  the  commercial  and  nicreational 
sectors,  in  both  the  EEZ  and  territorial 
waters.  The  commercial  and 
recreational  minimnm  size  limits  are 
necessary  for  the  .St.  (iroix  island 
management  unit  hecau.se  without 
minimum  size  limits,  substantial 
numhers  of  immature  parrotfish  mav  he 
harvested,  thus  eliminating  individuals 
before  they  have  a  chance  to  r(;produce. 

'I’he  Magnuson-.Stevens  Act  jnovides 
the  statutory  basis  for  the  projiosiul 
action.  No  du])licative.  ovmlaiiping,  or 
conflicting  E'ederal  rides  have  been 
identified. 

'I’he  rule  would  apply  directly  to 
licensed  commercial  fishermen  in  the 
Finfish  Fishing  Industry  (NAKkS 
1141  11)  and  indirectly  to  for-hire 
operations  in  the  (Charter  Fishing 
Indu.strv  (NAI(’..S  487210)  that  harvest 
seven  ])arrotfi.sh  s])ecies  (prince.ss. 

(lueen,  redfin.  redtail.  redhand. 
stojilight.  anil  strijied)  within  the  EEZ 
off  St.  Croix.  II.SVI. 

An  estimated  142  of  .St.  Ciroix’s  177 
small  husines.ses  in  the  k’infish  Fishing 
Industry  are  ex])ecled  to  he  affected  by 
this  proposed  rule.  None  of  the  three 
small  husines.ses  in  the  Charter  Fi.shing 
Industry  are  expected  to  he  affected 
because  for-hire  fishing  boats  in  the  II..S. 
Caribbean  tend  to  target  iielagic  sjiecies 
and  other  sjiort  fish,  not  parrotfi.sh. 

'Phis  rule  would  not  establish  any  new 
re])orting  or  record-keeping 
re(|uirements.  'Phis  rule  would  require 
small  businesses  in  the  I'infish  P’ishing 
Industry  to  measure  jiarrotfish  and 
discard  those  that  are  under  their 
respective  minimum  size  limit.  Phree 
scenarios  are  presented  to  illustrate  the 
range  of  adverse  economic  impacts  on 
these  small  husines.ses. 

In  the  first  .scenario,  small  hnsine.s.ses 
are  a.ssumed  to  he  currently  catching 
and  landing  larger  parrotfish  in  reaction 
to  the  A(iL  estahlislied  for  parrotfish  off 
.St.  Croix  (78  FR  82404.  December  30, 
2011).  and  rarely,  if  at  all,  catching 
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parrotfisli  less  than  the  j)r()p()S(!d 
niiniinuin  size;  limits.  It  true,  the 
establishment  of  an  8  inch  (20.3  cm) 
minimum  size  limit  for  nHlhaml 
|)arrotri.sh  and  a  9  inch  (22.0  cm) 
minimum  size  limit  for  all  other 
allowable  ))arrotnsh  would  have  little  to 
no  adverse;  (M:onomic  impact  Ixivond  the 
(;stimat(;d  .S.'S  to  .S10  cost  of  acejuiring  a 
m(;asuring  tool  and  an  additional  small 
amount  of  time  (estimated  4-.'i  s(!conds) 
to  measure  a  smaller  sized  parrotfisli. 

The  s(K;ond  scenario  assumes  small 
husiiKJSses  have  not  changcid  their  catch 
patterns  because!  eif  the  St.  (ireiix 
parreitfish  AC;L  anel  e:anne)t  mitigate  feir 
leis-ses  eif  lanelings  elue  tei  disc:arele;el  and 
neit  speiared  undeirsizeiel  parrotfisli.  If 
true,  the  jiroposeel  implementation  eif 
parreitfish  minimum  size  limits  feir  St. 
Creiix  would  reisult  in  an  estimated 
annual  lo.ss  of  parreitfish  lanelings 
lieitweem  9(i0  111  (43.'i  kg)  anel  13,920  111 
(0.314  kg).  If  the  average  ex-vei.s.sel  jirie;e 
of  a  parrotfisli  is  estimateHl  as  high  as  8.1 
|ier  pounei.  them  annual  reivemue  hisses 
tei  all  small  husineisseis  weiulel  he 
lieitweem  .84.800  anel  .SOtt.OOO.  Aeieleel  tei 
tlmse  revemue  leisseis  weiulel  he  the 
iielelitieinal  time  neieieleiel  tei  meiasure; 
everv  |iarreitfi.sh  that  was  e:aught  in 
traps,  neits  eir  liims.  whie;h  weiulel 
ine:re!ase  trip  time  and  tri]i-asseie;iateel 
exists.  Alsei.  there:  weiulel  he:  the: 
aelelitieinal  time:  feir  eiive:rs  tei  visually 
nie:asure:  e:ve:rv  parreitfish  that  exude!  he: 
s|ie:are:el.  whie:h  weiulel  incre:ase  trip  time 
anel  trip-as.sociate:el  exists.  The:.se 
eximliineel  leisse:s  eif  re:venue:  anel  aelele:el 
time  anel  triji  exists  weiulel  neit  he: 
elistriliute:el  e:eiually.  He:e;ause:  peit-anel- 
trap  fishe:rme:n  have:  lanele:ei  the:  gre:ate:st 
jie:rex:nt  eif  smaller  parreitfish.  small 
liusine:sse:s  that  use:  jieits  anel  traps 
weuilel  exjieirienex:  the  gre:ate:st  pe:rex:nt 
leisses  eif  re:ve:nues  anel  gre:ate:st  ine;re:ase: 
in  fishing  time  anel  triji  exi.sts. 

A  thirel  anel  final  .sex:nario  expe:e:ts 
small  liusine:sse:s  weiulel  ae:t  tei  mitigate: 
feir  los.ses  of  eximmerenal  lanelings 
e;ause:el  liv  the:  e:.stalili.shme:nt  eif 


parreitfish  minimum  size:  limits  in  St. 
(aeiix  liy  ineae:asing  fishing  time:  tei  e;ate:h 
e:ueiugh  le:gally  size:el  ]iaiTeitfish.  eir  other 
spe:e:ie:s.  tei  eiffseit  peiimels  elise:arde:el  in 
nnele:rsize:el  parreitfish.  It  is  e:xpee:te:el  that 
the  ability  eif  small  husineisses  to 
ine:re:ase:  the:ir  time:  ein.  eir  in  the:  water, 
anel  asseie:iate:el  exists  eif  that  time:  varie:.s 
signifiexmtly.  ele:pe:neling  on  the: 
exinnne:re:ial  fisher's  per.seinal  anel  familv 
re:.spein.sihilitie:.s,  ine:lneling  if  the:y  are: 
e:ngage:el  in  full-time  eir  part-time:  wage; 
lalieir  eir  neit.  It  is  imkneiwn  if  sue.h  a 
elisprei|ieirtieinate;  aelver.se:  im}iae;t  em  peit- 
anel-trap  fi.she:rme;n  exiulel  al.sei  represent 
a  elispreipeirtionate  aelver.se;  impae;t  ein  St. 
(]reiix’s  small  liusine:.sse:.s  eif  a  sjie:e,ifie; 
geeigrajihie;  area  eir  business  size  eir  liy 
the;  e:thnie:ity.  age.  eir  raex:  eif  the  eiwner 
of  the  liusiness. 

The;  status  eiuei  alternative:  (no  setting 
eif  a  parreitfish  minimum  size;  limit)  was 
exmsiele:re:el  hut  re:je:e:teel  liy  the:  (uiune;il 
lie:e;au.se:  it  weiulel  allow  feir  exintimieel 
harvest  eif  juvemile:  jiarreitfish  in  St. 

Creiix  lie;feire;  thev  e:an  re:ae:h  sexual 
maturity.  whie;h  ine;re:a.se;.s  the:  risk  eif  an 
infe;rieir  (lei.ss  ]ireielue:tive:)  .steie;k  anel 
re;eluex:el  revenueis  freim  parreitfish 
lanelings  in  the;  king  term. 

In  summary,  the:  |ireipei.se:el  rule,  if 
imple:me:nte:el,  weiulel  likelv  have:  a 
signifiexmtly  large:r  aelve:rse:  e:exineimie: 
im|iae;t  ein  St.  (Ireiix  peit-anel-trap  anel 
eithe;r  nein-eliving  fishe:rme;n  he;e  ause  a 
large;!'  pe:rex:ntage:  eif  their  histeiriexil 
e:ate;he:.s  are:  eximpeiseel  eif  smalle:!' 
parreitfish.  The;  propeiseel  ae;tiein  mav 
elrive:  peit-anel-tra]i  anel  eithe:r  nem-eliving 
eximmere:ial  fishermen  eiut  eif  the 
parreitfish  eximpeine:nt  eif  the  reied  fish 
fisheiry.  Meire;eive;r.  the;  e:exineimic  impae;t 
eif  this  rule  exmneit  he  consielereel  in 
iseilatiein.  It  weiulel  aelel  tei  the  aelverse 
eexineimie:  impae:t.s  of  the  re;ex;ntly 
implementeiel  St.  (Teiix  Parreitfish  ACd^ 
(70  FR  82404.  De:ex:mlie;r  30,  2011). 
whie:h  is  e:xpe;e;te:el  tei  re;eluex;  nein-eliving 
fi.she:rme;n's  histeirie:al  shares  of  annual 
lanelings  eif  jiarreitfish. 


This  jirojieiseel  rule  weiulel  neit  he; 
e:x|ie:e:te:el  tei  elire;e;tly  affe;e:t  any  either 
small  entities. 

List  of  Subjee:ts  in  ,'>0  (;FR  Part  022 

Fishe:rie:s.  Fishing,  Puertei  Kiexi. 
Rejieirting  anel  reexirelkeiejiing 
reejuireinumts,  Virgin  Islanels. 

Dated:  Ntarcli  .x.  201 3. 

Alan  I).  Kisi:nlieieive!r, 

Director.  Office  of  Siisloinohle  Fisheries, 
peiforniiiif’  the  functions  and  duties  of  the 
Deputy  Assistant  Administrator  for 
l{e<iidatory  Programs.  .Xatiomd  .Marine 
Fisheries  Service. 

Feir  the  reiaseins  set  eiut  in  the 
jireamlile.  .lO  CFR  jiart  022  is  jireijKi.seiel 
tei  he  iuneneleel  as  folleiws: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

■  1 .  The  authority  e:itation  for  jiart  022 
exintinnes  tei  re;ael  as  feilleiws: 

Aullieirity:  Ki  l)..S.(’,.  1801  et  secj. 

■  2.  In  022.37.  jiaragrajih  (a)  is  re;viseel 
tei  re;ael  as  feilleiws: 

§622.37  Size  limits. 

:k  ic  "k  "k  4c 

(a)  (Airibhean  reef  fish:  (1)  Yelleiwtail 
.sna|i|ie:r — 12  ine;he;.s  (30..'i  e;m),  TL. 

(2)  Parrot fisheis,  e;xe:e|it  reellianei 
Jiarreitfish.  in  the;  St.  Creiix  Manageiment 
Are:a  einly  (as  elefineel  in  Table  2  of 
Ajijienelix  E  lei  Part  022) — 9  ine:he.s  (22.9 
e;m).  feirk  length.  See  §  ()22.32(li)(l)(v) 
feir  the;  current  jireihihitiein  ein  the; 
harve:st  anel  jiei.sse:.ssiein  of  mielnight 
Jiarreitfish.  lihie  jiarreitfish.  or  rainlieiw 
Jiarreitfish. 

(3)  Reellianei  jiarreitfi.sh.  in  the  St. 

(axiix  Management  Are;a  only  (as 
elefineel  in  Talile:  2  of  Ajijienelix  E  to  Part 
022) — 8  ine:hes  (20.3  e;m).  fork  length. 
***** 

|I-R  Doc.  2in:i-l).^."):!«  Filixl  8:4.'>  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Auto  Supply  Chain  Trade  Mission  to 
Mexico  City  and  Monterrey,  Mexico; 
September  23-26,  2013 

AGENCY:  International  Trade 
Adinini.stration,  Department  of 
Ciommeree. 

ACTION:  Notice. 


Mission  Description 

rhe  United  States  Department  of 
Uommerce,  International  Trade 
Administration's,  IJ.S.  and  T’oreign 
(iommercial  Service  ((iS)  is  organizing 
an  anto  sipiplv  chain  trade  mission  to 
Mexico  City  and  Monterrey.  Mexico, 
Se])teml)er  23-2{).  2013.  This  mission  is 
intmuled  to  focus  on  a  variety  of  II.S. 
indn.stry  and  service  providers, 
liarticnlarly  those  snjjjiliers  of  spare 
parts,  original  equipment  manufacturer 
(OEM)  parts  and  comjionents,  hybrid 
vehicle  components,  precision  as.semhly 
devices  and  .systems  that  enhance 
efficiency  in  the  OEM  mamdacturing 
process. 

The  mi.ssion  will  introduce 
jiarficipants  to  end-users  and 
prospective  partners  whose  needs  and 
ca]iahilities  are  targeted  to  the 
resjiective  II.S.  jiarticipants’  .strengths. 
Participating  in  an  official  II.S.  industry 
delegation,  rather  than  traveling  to 
Mexic:o  independently,  will  enliance  the 
companies'  abilities  to  .secure  meetings 
with  ]3otential  partners  and  buyers. 

(Commercial  Setting 

The  .S^(K)  billion  in  annual  bilateral 
trade  between  the  United  States  and 
Mexico  is  fueled  in  large  part  hv 
industrial  manufacturing  centers  located 
thronghont  northern  and  central 
Mexico,  which  is  also  snpjKH  ted  hv  an 
ever-growing  national  c:argo 
trans])ortation  industry. 

Mexico’s  automotive  indn.stry  ranks 
as  the  8th  largest  vehicle  j)rodncer  in 


th(!  world  and  the  second-largest  in 
Eatin  America.  The  automotive  sector 
accounts  for  17.()  ])(;rcent  of  Mexico’s 
manufacturing  sector  and  3  percent  t)f 
its  national  UDP  contribution.  Thme  are 
currently  nine  mannfactnrers  in  Mexico: 
(General  Motors.  (Chrysler,  Ford.  Nissan. 
Fiat,  Renault,  Honda.  Toyota,  and 
Volkswagtm.  This  manufacturing  base 
produces  42  brands  in  20  manufacturing 
])lants.  Ni.ssan.  (CM,  Volk.swagen,  and 
Honda  plan  to  increase  their  production 
in  Mexico  while  Fiat,  Audi  and  Mazda 
are  currently  opening  up  new  plants  for 
vehicle  manufacturing  in  Mexico. 

Vehicle  production  in  Mexico  has 
almost  (h)ul)led  in  the  jjast  three  years. 

The  northern  .state  of  Nuevo  Leon 
re])resents  27  percent  of  the  national 
anto  parts  indn.stry  and  it  is  the  world 
leader  in  the  ])roduction  of  aluminum 
com])onent.s  such  as  cylimhir  heads, 
engine  blocks  and  transmi.ssion  ])arts. 
Exports  from  this  state  r(!])re.sented  11.8 
])ercent  of  Mexico’s  automotive  ex])orts 
ami  automotive!  maunfactnring  grew  83 
l)(!rcent  in  the  last  five  years. 

in  2012,  Mexico  produced  more  than 
2.8  million  cars—  and  the  ])rojection  for 
2013  is  3  million  cars.  83  percent  of  its 
production  is  devoted  to  exports  and  the 
remaining  17  ijercent  go  to  the  domestic 
market.  The  National  Auto  parts 
Indn.stry  Association  (INA)  reported 
significant  growth  of  the  anto  parts 
industry  from  2011  to  2012. 

In  2012.  the  Mexican  automotive 
industry  experienced  a  12.4  percent 
growth  of  local  vehicle  production  due 
to  higher  demand,  domestically  as  well 
as  in  the  United  States  and  other 
markets.  The  countries  to  which  Mexico 
exports  include:  United  States  (03.9 
percent):  Uanada  (0.8  percent);  Latin 
America  (15.5  perc:ent);  Asia  (2  j)ercent), 
Furoj)e  (9  ])ercent)  and  others  (1.3 
percent).  Mexican  vehicle  .sales  in  2012 
increased  9  percent  compared  with 
2011.  Market  realities  hav(!  led  to  new 
trends  in  car  manufacturing,  including 
smaller  car  sizes  and  increased  fuel 
efficiency. 

The  aftermarket  is  expected  to 
increase!,  as  Mexico  inqjosiul  new  duties 
and  reejiiirements  on  the  importation  of 
used  vehicles  since  2009.  As  a  result. 
rej)air  and  maintenance  of  u.sed  vehicles 
in  Mexico  will  reejuire  varied  parts.  In 
addition,  other  oijportunities  exist  for 
IJ.S.  exporters  of  spare  parts,  eeinipment 
and  new  technologies  oriented  to  reduce 


costs  and  time  spent  on  maintenance 
and  repairs. 

Ik^st  Prospiicts 

The  gnxitest  o|)portnnitie.s  include: 
Spare  and  replacement  parts  for 
gasoline  and  die.sel  engines;  electrical 
parts,  collision  repair  parts;  gear  boxes; 
drive  axles;  catalytic  converters;  and 
steering  wheels.  In  the  first  and  second- 
tier  siqjply  chain  .sector,  opportunities 
include:  OEM  jiarts  and  components; 
precision  as.semhly  devices:  machined 
parts;  hybrid  vehicle  components; 
sus])en.sion  sy.stems;  and  pre-a.ssemhly 
c;omponent.s  such  as  small  and 
jjrogressive  stam|)ing.s.  Other  products 
in  (lemand  includ(!:  Electronic 
com])onent.s:  specialized  tooling: 

.systems  that  eliminate  waste  and  green 
technologies  such  as  new  comhnstion 
systems  to  reduce  gas  emission  and  oil 
consumption. 

In  addition,  identified  neiuls  include: 
Injection  molding  (small  and  larg(! 
com|)on(!nts).  ahnninnm  extrusion  and 
post  fabrication  (anodizing,  machining, 
l)unching.  assemhlv):  steel  .stamping  for 
sunroof  ct)mponents.  aluminum  die 
casting  for  sun  roof  components;  rnl)t)(!r 
parts  for  sunroof  or  fuel  tank  cushion; 
compression  molding:  glass  for  sunroof; 
fuel  tank  components  (plastic  tubes), 
fuel  tank  components  (valves  e.g. 
ORYR/VSF.  joints);  fuel  tank 
components  (pumj)  O-ring):  cold 
forging:  plastic  molding:  rubber 
molding:  die  ca.sting:  and  machining 
equipment. 

Mission  (loals 

The  short  term  goals  of  the  Auto 
Supply  Chain  Trade  Mission  to  Mexico 
are  (1)  to  introduce  II.S.  companies  to 
l)otential  end-users,  di.strihntors  and 
rej)resentatives  in  Mexico  City. 
Monterrey,  and  their  surrounding  areas, 
and  (2)  to  introduce  II.S.  companies  to 
indn.stry  leaders  and  government 
officials  in  Mexico  City  and  Monterrey 
to  learn  about  various  opportunities  in 
the  antomotiv(!  industry. 

Mission  Scenario 

Septtnuhnr  2ii/\lexico  Citv 

Mission  participants  have  a  hreakfa.st 
hri(!fing  including  an  overview  of  the 
anto  industry,  doing  business  in 
Mexico,  and  a  review  of  the  mission 
itinerary.  The  delegation  then  tours  an 
automotive  manufacturer’s  facility 
((Jhrysler)  in  Toluca,  Mexico  and 
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attiaids  a  iiresenlalion  on  tlu;  purcliasing 
process  for  Mexican  automotive 
i:ompanies.  'I  hi!  dav  will  clo.se  with  a 
r(H:e])tion  with  local  industry  leaders 
and  governimml  officials. 

S(‘i)t(!iiib(!r  24/\h‘\i(:o  CAtv 

Companies  havi;  a  full  day  of 
matchmaking  appointments  with 
Mexico  (litv  comi)anie.s. 

OR 

I’resentations  from  Oeneral  Motors 
and  Ford  on  their  |)urchasing  prociiss 
for  .suj)pli(!rs 

Mission  parlici|)ants  depart  the 
evening  of  Sejitemlxir  24  to  Monternyv. 

Saptainhar  25/M()nf(iir(!V 

Mission  |)articipant.s  have  a  short 
briefing  and  review  tin;  mission 
itinerary.  The  delegation  then  tours  an 
antomotive  plant  in  Monterrev  and 
receiv(!s  a  i)re.sentation  on  tin; 

])urchasing  |)roc(!ss  for  M(!xican 
automotive  c:om])anies. 

The  tour  will  hi;  followtul  hy  the 
inauguration  of  the  mnv  automotive! 
parts  trade  show  at  Ointermex  (a  II. S. 
Department  of  (’.ommerce  strategic 
l)arln(!r)  with  time!  to  tour  the  show  and 
talk  to  exhihilors.  The  dav  will  clo.se 
with  a  reception  with  local  industrv 
hsuhns  and  government  officials. 

Sufiti'inhar  2(i/Monl(urav 

Companies  have  a  full  day  of 
matchmaking  appointm(!nts  with 
Monterreiv  companies.  The  mission  ends 
that  aft(!rnoon  and  mission  partici])ants 
can  depart  that  night  or  the  following 
morning. 

Th(!  following  items  are  incliuled  in 
the  price  of  the  trade  mission: 

•  Pre-travel  Weihinar  briefing, 
covering  Mexican  business  ])ractic(!s 
and  s(!curity; 

•  National  promotion  within  Mexico 
of  trade  mi.ssion.  including  wide 
circulation  of  printed  companv 
directory; 

•  Welcome  receptions  in  Mexico  City 
and  Mont(!rrey  with  industry 
representatives; 

•  Commercial  hreakfa.st  briefings  in 
Mexico  Citv  and  Monterrey: 

•  Croup  transportation  to  all 
niceptions  and  j)lant  tours; 

•  Di.scounted  hotel  rates  in  Mexico 
City  and  Monterrey: 

•  One  day  of  pre-sclnululed  meetings 
(4-.'i  meetings  (iach  slop)  with  ])otential 
partners,  distributors,  end  u.sers,  or  local 
industrv  contacts  in  both  Mexico  Citv 
and  Monterrciv; 

•  A  designated  esc:ort/translator  to 
provide  assistance  during  .scheduled 
matchmaking  meetings. 


Proposed  Mission  Agenda 

Tlu!  mi.ssion  program  will  begin  in  the 
morning  of  Monday,  Se|)t(!mher  23, 

2013,  and  continiH!  through  th(! 
afternoon  of  Sept(!mhi!r  2(>,  2013. 
.S(!pt(!mh(!r  22  M(!xico  City 
Arrival/1  Iol(!l  check-in 
September  23  Mexico  Citv 
lh'(!akfasl  briefing 
Chrysler  Plant  tour 
Welcome  recei)tion 
.Sepleml)(!r  24  Mexico  City 
Preakfasl  on  vour  own 
Matchmaking  meetings  with  potential 
cli(!nt.s,  di.slrihnlor.s/r(!])r(!S(!ntaliv(!.s: 
or 

1  leadcjuarters  visits  to: 

CM — company  presentation  and 
purchasing  proc(!.ss 
Ford — com|)any  pr(!.sentation  and 
purchasing  proce.ss 
Depart  Mexico  Citv  en  routi!  to 
Monterrev 

Arrival/Hotel  check-in  Monterrev 
S(!pt(!mher  2.'5  Mont(!rrev 
Bniakfast  briefing 
Plant  tour 

Inauguration  and  tour  of  antomotive 
trade  show 
Fv(!ning  Recciption 
.S(!])t(!mhi!r  20  Monterniv 
15r(!akfast  on  your  own 
Matchmaking  meetings  with  potential 
cli(!nts.  di.strihutor.s/re])r(!sentativ(!s 
D(!part  Mont(!rr(!V  that  night  or  the 
following  morning 

Participation  Recpiirements 

All  parties  int(!re.st(!d  in  partici])ating 
in  the  Auto  Sup])lv  Chain  'frath! 

Mi.ssion  to  Mexico  must  com])lete  and 
snhinit  an  application  for  consideration 
by  th(!  II.S.  ID(!])artment  of  Commerce. 

All  applicants  will  he  evaluated  on  their 
ability  to  meet  certain  conditions  and  to 
satisfv  the  selection  criteria  as  outlined 
below.  This  mission  has  a  goal  of  a 
minimnm  of  l.'j  and  a  maximum  of  20 
companies  to  he  selected  to  ])articipate 
in  the  mission  from  the  applicant  pool. 
U.S.  companies  alniady  doing  business 
in  Mexico  as  well  as  IL.S.  companies 
seeking  to  enti!r  the  market  for  the  first 
time  are  (!ncouraged  to  a])))ly. 

F’ee.s  and  Expenses 

Aft(!r  a  companv  has  been  selected  to 
partieijjate  on  the  mi.ssion.  a  j)aym(!nt  to 
the  U.S.  D(!i)artment  of  Commerce  in  the 
form  of  a  partici])ation  fee  is  uicjuired. 
Th(!  partici|)alion  fee  will  he  US  S34.')() 
for  large  firms  and  S2‘K)()  for  a  small  or 
medinm-sized  enterprise  (.SMF).'  The 


'  An  .SMI';  is  (InliiUMl  ;is  n  linn  with  .SOO  or  l(Hvi!r 
(nn|)l()y(!(!s  or  llnit  olliot  wiso  (lualilios  as  a  small 
Imsinoss  un(l<!r  .SMA  rcjf'iilalions  (sni;  /i//p:/7 
\\nw.sl)a.g()v/s<^ni(:(<s/<:<)nlr<i<:lin}’i)i>i)(>rliinitivs/ 
sixuslanildrdslopics/intltrx.hlnil).  I’aroiil  companios. 


fe(!  lor  liach  additional  firm 
r(!presentativ(!  (large  firm  or  .SMF)  is 
.S3()().  Fxpenses  for  air  trav(!l  (to  Mexico 
City,  Monterrew  and  return),  lodging, 
imials  and  incidentals  will  Ix!  the 
responsibility  of  each  mission 
|)artici|)ant. 

(’jOndHions  for  Porlieipcilion 

•  An  a])|)licant  must  submit  a 
completed  and  sigmid  mission 
application  and  su])])l(!mental 
aj)plic;ation  materials,  including 
ade(|nat(!  information  on  the  company’s 
products  and/or  .scirvices,  primarv 
mark(!t  objectives,  and  goals  for 
])articipation.  If  the  U..S.  Department  of 
Commerci!  receives  an  incomplete 
ajiijlication.  the  Department  may  reject 
the  ai)i)lii;ation.  reejuest  additional 
information,  or  take  tlx!  lack  of 
information  into  account  wlmn 
evaluating  the  applications. 

•  Each  ap])licant  mu.st  also  certify 
that  the  iircxlucts  and  services  it  seeks 
to  (!xport  through  the  mission  are  either 
produced  in  the  United  .States,  or.  if  not, 
marketed  under  the  name  of  a  U..S.  firm 
and  have  at  least  fiftv-one  perc(!nt  U..S. 
cont(!!it. 

S(deelion  (diterio  for  Poriieipation 

.S(!lection  will  Ix!  based  on  the 
following  criteria: 

•  .Suitabilitv  of  a  companv's  ])rodncts 
or  servic(!s  to  tlu!  mi.ssion’s  goals 

•  A])|)licanl'.s  potential  for  business 
in  Mexico,  including  likelihood  of 
(!X])orts  r(!sulting  from  the  trade  mi.ssion 

•  Consistenev  of  the  applicant’s  goals 
and  objectives  with  the  statfxl  .sc:ope  of 
the  trade  mission  (i.e.,  the  secl(xs 
indicated  in  the  mission  de.scri])lion) 

Referrals  from  political  organizations 
and  anv  documents  containing 
references  to  ])arti.san  political  activities 
(including  political  c;ontrihutions)  will 
h(!  removed  from  an  ap])licant’s 
suhmi.ssion  and  not  considered  during 
th(!  selection  proce.ss. 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  he 
c:onducted  in  an  o])en  and  ])ublic 
manner,  including  ])uhlication  in  the 
Federal  Register,  posting  on  the 
Uommerce  De])artment  trade  mission 
cahindar  [http://expor1.gov/ 
trodeinissions/)  and  other  Internet  Web 
sites,  ])res.s  releases  to  general  and  trade 
media,  direct  mail,  industrv  trade! 
ass(x;iations  and  other  multi])lier 


iiiriliiiti!.s.  iiixl  sul)si(liiiri(!s  will  lx;  considorod  wIkmi 
d(MiM'iiiinin‘5  husinoss  siz(!.  ’I'lit!  diiid  pricing  rclhxils 
llio  Cimimiii'ciid  .S(!rvi(:(!'s  user  lee  sclxidide  tli.il 
Immsiiix!  (dliiclive  Mitv  1.  (sue  htlp:// 
\v\v\v.f\p()rt.go\/di‘\vsl('tl('i/m(irch2U()tt/ 
inili<ilivi;s.l}lnil  Idr  additional  iiddrination). 
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gn)ui)s,  and  pulilicity  at  industry 
meetings,  symposia,  conhaences,  and 
trade*  shows. 

Recruitment  lor  t lie  mission  will 
begin  immediately  and  conclude  no 
later  than  jiily  12,  2013.  (i.S  Mexico  will 
review  all  a])plications  on  a  rolling  basis 
and  will  inform  a])])licants  as  they  are 
accepted.  A])j)lications  rec:eived  after 
the  )uly  12,  2013  date  will  be 
considered  only  if  sjiace  anel  scheduling 
constraints  iiermit. 

(lontacts 

I  !.S.  (Joiniucrcicil  Scn'ica — Mfisico 

Ms.  Monica  Martinez.  Commercial 
Specialist,  IJ.S.  (Commercial  Service 
Mexico — Mexico  (Citv,  Tel:  +52  S.'S 
.'>140-2028. 

in()nic(i.nutrtinHX@tr(i(i(;.^()v 
Mr.  John  Howell.  Principal  (Commerf:ial 
Officer.  U.S.  (Commercial  Service 
Mexico — Monterrey.  Tel:  +  .'>2  81 
8047-3223,  john.ho\wII@tr(id(+<^ov 
Ms.  Yazmin  Rojas,  Comimircial 
Specialist,  IJ.S.  CComim-'rcial  Service; 
Mexico — Mont(;rrey.  Tel:  +.'>2  81 
8047-311 8.  V(izinin.r()j(is@ti(id(;.^ov 

U.S.  (jOinniHicidl  Scivicd — Unit(;(i  Statds 

Ms.  Fve  berman.  Senior  International 
Trade  .Specialist,  IJ..S.  (Comm(;rciaI 
.Service — TCast  Michigan,  Tel:  +1  248 
07.'>-000.'>,  (;v(;.lt;nn(in@tr(i(i(;.^()v 

i'Cliioi'ii  Move, 

'I'rada  I^rof’niiii  Assislanl. 

lOK  Doc:.  2()i:;-Or).'j22  l•■iic!(l  iiinl 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Multi-State,  Multi-Sector  Trade  Mission 
to  Colombia;  September  9-12,  2013 

agency:  International  Trade 
Admini.stnition,  Department  of 
(Commerce. 
action:  Notice. 

Mission  Desc:riptinn 

The  United  .States  De])artment  of 
(Commerce,  International  Trade 
Admini.stration.  II..S.  and  For(;ign 
(Commercial  .Service  (IJ.S^HTCC.S).  in 
collaboration  with  the  American 
(lhamher  of  (Commerce  in  Hogota,  is 
organizing  a  Trade  Missii)n  to  Bogota, 
(Colombia  from  .Sept(;mher  9-12,  2013. 
The  ])nrpose  of  this  mission  is  to  assi.sl 
IJ..S.  companies  in  lannching  or 
increasing  (;xports  of  IJ..S.  goods  or 
servic;es  to  (Colombia.  The  mission  will 
include  bnsiness-to-busine.ss 
matchmaking  aj)pointments  with  local 


c.ompanies,  as  w(;ll  as  market  briefings 
and  networking  ev(;nts. 

The  mission  is  open  to  l)..S. 
companies  from  a  cross  section  of 
industries  with  growing  potential  in 
(Colombia,  including,  but  not  limited  to 
safetv  and  seenritv  (;(inipment  and 
s(;rvices,  medical  ecinipment,  cosmetics, 
agricnltnral  machinery,  and  iidormation 
technology. 

Uomiudrcidl  S(;tting 
Whv  (Colombia? 

The  1 1. .S. -(Colombia  Trade  Promotion 
Agniement  (TPA),  which  entered  into 
forc(;  on  May  l.S.  2012,  creates  market 
opportunities  for  II. .S.  firms  in  a  mnnber 
of  .sectors.  The  l)..S. -(Colombia  TPA 
jn’ovides  duty-free  entry  for  over  80 
j)(;rcent  of  II..S.  consumer  and  industrial 
exports  to  (Colombia,  with  remaining 
tariffs  to  be  pha.sed  out  over  the  next  10 
years.  The  II. .S. -(Colombia  TPA  also 
oi)ens  the  market  for  remannfactured 
goods  and  provides  greater  protection 
for  intellectual  ])roi)erty  rights  (IPR). 
(Colombia's  traditional  ac:ce])tanc(;  of 
IJ..S.  brands  as  well  as  II..S.  and 
international  standards  jirovide  a  solid 
foundation  for  IJ..S.  firms  seeking  to  do 
bnsine.ss  then;. 

(Colombia  is  the  third  largest  market  in 
Latin  America,  after  Mexico  and  Brazil, 
and  is  ranked  22nd  globally  as  a  mark(;t 
for  IJ..S.  ex|)orts.  Over  the  i)a.st  10  years. 
(Colombia  has  b(;come  one  of  tin;  most 
stable;  (;conomies  in  the  r(;gion. 
improved  security,  sound  government 
policies,  st(;afly  (;conomic  growth, 
mod(;rate  inflation  and  a  wide  range  of 
opportunities  make  it  worthwhile  for 
U..S.  exj)orter.s  to  consider  (Colombia  as 
an  export  destination.  With  more  than 
45  million  ])eople.  an  improveil  security 
environment,  an  abundance  of  natural 
resources,  and  an  educated  and  growing 
middle-class,  bnsine.ss  opportunities  are 
booming  in  (Colombia.  The  country’s  last 
two  governments  imi)lemented  policies 
that  took  (Colombia  on  the  path  to  global 
competitiveness,  oj)ening  it  np  to  global 
trade  and  investment  for  10  consecutive 
years.  (Colombia’s  strong  economic 
growth,  moderate  inflation  rates,  and 
sound  fiscal  policies  have  made  it  a 
hav(;n  of  stabilitv  in  a  time  of  economic 
nnc(;rtaintv.  Ov(;r  the  la.st  decach;,  the 
country’s  economy  is  (;stimat(;d  to  have 
grown  over  4%  on  average;  inflation 
was  kept  in  the  single  digits  and  is 
exp(;cted  to  nanain  well  u'ithin  the 
(Central  Bank  of  (Colombia’s  2%  to  4% 
range;.  Fnrthermon;,  the  (Covernment’s 
strict  fi.scal  discipline;  leel  many 
inte;rnatie)n;d  e;re;elit  age;ne:ie;s  te)  iinprewe; 
(Ceelombia’s  e:re;elit  rating  te;  inve;stment 
gniele  for  the;  first  time;  in  ove;r  10  yi;ar.s. 
lncre;asing  Feereign  Dire;e:t  lnvestme;nt 


(FDl)  in  (Coh)mbia  eh;me)nstrate;.s 
CCe)h)mbia’s  rise  as  a  bn.sine;ss 
eh;stimitie)n.  In  2011.  FDI  inte)  (Ceehnnhia 
re;;ie:he;el  ii  hi.storie;  IJ.S.S13.4  billiem  fremi 
e)nly  II.S.S2.4  billie)n  in  2000,  a  five;fohl 
ine;re;:i,se;  in  just  ten  years,  with  fe)re;e;a.sl.s 
e)f  e:e)ntinne;el  greiwth  thre)ngh  the;  next 
five;  veins. 

By  2011,  (Ce)h)mbia’s  te)tal 
inte;rnatie)nid  traeh;  smpasseel  lI.S.Slll 
billiein,  e;xpe)rt.s  re;ae:he;el  lI.S.S5(i  billie)n 
while  impeirts  re;ae:he;el  a  histeirie:  II.S.S55 
billie)!!.  After  im])h;me;nting  fre;e;  traeh; 
agre;e;me;nt.s  (FTAs)  with  the;  IJniteel 
.Stiites  anel  with  (Canaela,  (Cohembia 
e;e)ntinne;.s  te;  meive;  aggressively  in 
eepening  np  te)  tniele.  se;e;king  to  epiicklv 
im])leme;nt  FTAs  ne;gotiate;el  with  the; 
Eureepean  llnieen  and  .Seenth  Kore;a,  as 
well  as  moving  aheael  in  ne;ge)tiatie)ns 
with  conntrie;.s  sne:h  as  Japan,  Turkey. 
(Costa  Rie:a  anel  Israel. 

Be;st  Pre),s|)e;cts  tor  IJ..S.  CCe)mj)anie;s 
.Safe;ty  .mel  .Se;e:uritv  Inelustrv 

The;  safety  anel  .se;e:nrity  miirke;t  in 
Ce)h)mbia  is  a  verv  elviiiimie:  .se;e;te)r. 
greiwing  at  iin  e;stimate;el  nite  e)f  5  te)  10% 
])e;r  ye;ar.  It  is  idse)  estimateel  that  the; 
te)tal  Ce)h)mbian  bnelget  fe)r  defense  is 
IJ.S.SlO  billie)!)  in  2012  (e:h).se;  te)  0%  e)f 
('d)P).  The;  CCe)h)mbiim  ge)ve;rnme;nt  is 
inve;.sting  he;avilv  in  inte;llige;ne:e; 
e;einii)me;nt  iinel  se;rvie:es.  Marke;t 
e)p])e)rtnnitie;s  exist  for  Siiletv  iinel 
se;cnrity  inelnstrv  ])roehie:ts  sne:h  as 
(C(C  rV  e:ame;ras,  tele;phone;s  fen'  se;e:urity, 
re;])rodne;tie)n  anel  re;e:e)rel  eh;vie;e;s  leer 
se;e:nritv.  eliita  ])re)e:e;ssing  e;epiipme;nt. 
raelie)  transmi.ssie)!).  bie)me;trie: 
e;eiuipme;nt,  anel  e:e)nnnnnie;atie)n 
jammers,  among  e)the;rs.  ()pportnnitie;.s 
exi.st  in  the;  elefense;  se;e:te)r  for 
he;lie;opte;r.s  anel  fixeel  wing  parts  anel 
mainle;nane;e;  se;rvie;e;s.  nnmanneel  aerial 
ve;hie:h;.s  (IJAYs),  hnprovi.seel  Explosive; 
Devie:es  (lEDs)  anel  mine  eh;tee:te)r.s, 
moeh;rn  e:e)mmnnie:ation  systems  (MCC.S), 
IT-structure;  ])latfe)rms,  marine;  and 
e;e)a.stal  .snrve;illime:e  sy,ste;m.s  anel 
h)gistie:s  software;  se)lntie)ns  anel 
applie:atie)ns,  among  othe;rs.  The;  II..S.- 
Ce)h)mbia  Tl^A  re;ehu:e;d  tariffs  tor  a  wiele; 
variety  e)f  j)re)elne:ts  anel  .se;rvie:e;.s  in  the; 
siifety  anel  .se;e:nrity  ineln.strieis. 

Me;elie:al  Eeini])me;nt 

.Stre)ng  o|)pe)rtnnitie;s  exist  fe)r  e;x|)e)rt.s 
e)f  me;elie:iil  e;einipme;nt  anel  e)the;r  he;alth 
inelnstry-relateel  |)re)elncts  anel  se;rvie:e;.s 
te)  (Ce)le)mhia.  Fe)lh)wing  the;  entrv  intei 
fe)re;e  of  the;  lJ..S.-(Coh)mbiii  TPA. 
ii|)pre)ximate;lv  98‘’/(>  of  all  IJ..S.  me;elie;iil 
e;e|nipme;nt  imports  inte)  (Ce)h)mbia  are; 
snbje;e;t  to  zero  tiiriffs.  IJ..S.  imports  e;nje)y 
the;  large;st  share;  of  the;  loe;al  marke;t. 
aceionnting  for  iuonnel  a  thirel  of  all 
me;elie:al  e;e]uipme;nt  impeerts.  (Currently, 
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the  strongest  competitors  are  companies 
ti'om  (Germany  ami  japan,  and 
companies  Iroin  C’liina  are  (piickly 
incnjasing  their  market  share.  'I’he  l)est 
ap|)roacli  to  enter  into  this  market  is 
through  di.strihntors. 

In  2()11,  (loiomhia  im|)ort(!(l  medical 
(H]nii)m(int  it  sn])plies  valued  at 
million,  tlunr  higliesl  ever  level.  A  lew 
mnltinationals  manniactnre  in  the 
connlrv.  The  medical  device  industry  is 
concentrated  around  the  capital  Bogota. 
Per  capita  sj)en(iing  on  imidical  (hwices 
is  av(!rage  for  the  riigion. 

According  to  a  2012  study  hy  America 
Fconomia  Intelligence,  seven  of  the 
twenty  best  hospitals  and  clinics  in 
Nit  in  America  are  located  in  (iolomhia, 
including:  Hospital  Fimdacion  Santa  Fe 
in  Bogota  (4th  place):  and  Fimdacion 
Valle  del  Lili  in  (lali.  Fimdacion 
('■ardioinfantil  in  Bogota,  and  Fimdacion 
Cardiovascular  de  Colombia  in 
Bncaramanga  (7th.  Hlh,  and  t)th  jilace. 
respectively). 

C.osmetics 

Colombia  is  the  fifth  largest  market  for 
cosmetics  in  Latin  America,  following 
Brazil.  Mexico.  Argentina  and 
Venezuela,  'flu;  estimated  market  size  in 
2010  was  U.S.S  0.2  million.  Local 
production  of  cosmetics,  toiletries,  and 
personal  hygiene  products  has  been 
growing  on  an  average  of  4.4%  since 
2008.  Local  jiroduction  reached  IIS.S2.7 
million  in  2010. 

The  (Colombian  cosmetic  market  is 
attractive  for  II.S.  comiianies  for  various 
reasons: 

•  Highest  rate  of  females  in  the 
workplace  in  Latin  America.  Female 
jiarticipation  in  the  labor  force  is  44.0% 
(2007)  in  (Colombia.  Women's 
participation  in  the  labor  market  has 
increa.sed  over  ll‘J(>  in  the  jia.st  five 
years; 

•  Use  of  free  trade  zones  for  cosmetic 
and  toiletry  products,  with  corjiorate  tax 
benefits; 

•  Convenient  geograjihic  location  as  a 
global  exjiort  huh; 

•  Zero  tariffs  on  many  U.S.  jiroducts 
in  the  cosmetic  sector. 

Agricultural  Fipiipment 

Colombia  is  the  18th  largest  market 
for  U.S.  agricultural  e(jni|)menl  exports. 
The  U.S.-Ciolomhia  TFA  jirovided 
immediate  tariff  reduction  to  0%  from 
10%  on  combines,  to  0‘K>  from  l.'i%  on 
tractors,  and  reductions  on  other 
e(|nipment.  The  U..S. -(Colombia  TFA 
eliminated  Colombia's  restrictions  on 
the  importation  of  remanufactnred 
goods,  and  the  (iovernment  of  (lolomhia 
is  encouraging  farmers  to  particijiate  in 
lease  programs.  The  agricultural 
eiiuipment  sector  accounted  for  nearly 


U.S.Slt)  million  in  U..S.  exports  to 
Colombia  over  2008-1 0  (average)  or  less 
than  1  percent  of  total  U..S.  iiulnstrial 
exjiorts  to  Colombia.  Colombia  has  been 
a  net  food  im])orter  hecau.se  food 
production  was  disru])ted  hy  the 
unstable  secnritv  environment.  With 
improved  security,  areas  that  had  gone 
uniarmed  for  prolonged  periods  are  now 
|)roducing.  and  the  agricultural  sector  in 
Colombia  is  likely  to  continue  to  grow 
without  affecting  natural  forests,  ilarely 
8%  of  the  potential  arable  land  is 
effectively  used.  The  availability  of 
water  resources  in  (iolomhia  is  among 
the  highest  in  the  world  with  nearly 
4.'i.2()2  cubic  meters  per  cajiita  per  year 
which  exceeds  the  South  American 
average  and  is  significantly  higher  than 
other  regions  in  North  America,  Europe 
and  Asia.  The  (hivernment  of  (Colombia 
is  developing  policies  to  incentivize  the 
agriculture  .sector  in  C.olomhia.  which,  if 
carried  out,  will  lead  to  opportunities 
for  U.S.  exporters  of  agricultural 
e(|nipment. 

Information  Technologv 

Colombia's  IT  sector  has  been 
experiencing  very  dynamic  growth  due 
to  government  investment  in 
infrastructure.  ex|)anding  connectivitv 
throughout  the  country,  and 
transitioning  it  from  being  a  hardware- 
demand  driven  market  to  a  market  that 
incorjiorates  more  value-added  I  T 
.s])ending.  The  Ministry  of  Information 
Technology  and  Communications' 

(Min  TIC)  is  halfwav  through  its 
broadband  expansion  plan  called  Vive 
Digital,  which  .seeks  to  jirovide 
connectivity  to  8  million  Colombians 
throughout  the  entire  country  by  2014. 
While  all  of  the  major  bids  for  this 
process  are  in  the  execution  jihase,  the 
new  connectivity  environment  is  very 
likely  to  drive  uji  demand  for  services 
hy  households  and  businesses,  which 
will  seek  to  take  advantage  of  exjianded 
Internet  acce.ss. 

With  the  exjiected  continuation  of  an 
advancing  Colombian  economy,  the 
establishment  of  new  husines.se.s  in  the 
country  should  continue  and  even 
increase,  particularly  as  Colombia 
moves  forward  in  the  im])lementation  of 
the  Free  Trade  Agreements  it  has 
negotiated.  This  trend  should  sustain 
the  demand  for  hardware  and  software 
e(]ui])ment.  Additionally,  as  local 
companies  continue  to  grow  in  size  and 
.sco])e  of  operations,  they  too  are 
expected  to  strengthen  their  I  T 
capabilities  with  investments  in  data 
centers  and  (aistomer  Relationship 
Management  Solutions,  as  well  as  I  T 
Risk  Services. 

Major  government  |)rogram,s  led  hv 
new  entities  such  as  iNNpulsa.  are 


allocating  funds  for  technology 
modernization  programs  geared  towards 
small  and  medium  comiianies,  which 
make  up  more  than  OO'X)  of  all 
Colombian  businesses,  and  have  been 
found  to  have  very  low  rates  of 
technology  ])enetration  and 
connectivity.  This,  in  combination  with 
a  reduction  in  tariffs  and  taxes, 
jiarticularly  for  new  equipment  such  as 
computers  and  tablets,  demonstrates 
significant  op])ortunities  for  U.S. 
ex])orter.s  in  the  11’  industries. 

Other  Products  and  Services 

The  foregoing  analysis  of  the  above 
industry  sectors  in  (xilomhia  is  not 
intended  to  he  exhaustive,  hut 
illustrative  of  the  many  opportunities 
available  to  U.S.  businesses. 

A])plii:ation.s  from  companies  .selling 
jirodncts  or  services  generally  within 
the  .scojie  of  this  mission  will  he 
considered  and  evaluated  by  the  U.S. 
I)e|)artment  of  Commerce.  Companies 
whose  products  or  services  do  not  fit  the 
.scojie  of  the  mission  may  contact  their 
local  U.S.  Export  Assistance  Center 
(U.SEAC)  to  learn  about  other  husine.ss 
development  missions  and  export 
promotion  services  that  may  jirovide 
more  targeted  export  opportunities. 
Companies  may  call  1-800-872-8728, 
or  go  to  hiti)://h(;Ip. export. ^ov/  to  obtain 
such  information.  This  information  also 
may  he  found  on  the  Web  site:  http:// 
w’ww’.export.^ov. 

Mission  (ioals 

The  goal  of  the  trade  mi.ssion  to 
C.olomliia  is  to  help  participating  firms 
gain  market  insights,  make  indu.stry 
contacts,  solidify  liusiness/.sector 
.strategies,  and  advance  s])ecific  jirojects, 
with  the  goal  of  increasing  U..S.  exjiort.s 
to  Colombia.  Particijiants  will  have 
access  to  the  USivFCS  Senior 
Commercial  Officer  in  Bogota  and  to 
USK'FCS  Commercial  Sjieciali.sts  during 
the  mission.  They  will  learn  about  the 
many  business  opportunities  in 
Colomliia,  and  gain  first-hand  market 
exiiosure.  Partici jiants  already  doing 
hnsiness  in  Colombia  will  have 
opjiortnnities  to  further  advance 
business  relationships  and  projects  in 
that  market.  U..S.  conqianies  new  to 
(kilomliia  will  gain  support  in  finding 
agents,  distributors,  and  joint  venture 
jiartners  through  this  mission,  laving  the 
foundation  for  successful  long-term 
ventures  by  ]iroviding  liusines.s-to- 
liusiness  introductions  and  market 
access  information. 

Mission  Sf:enario 

The  mi.ssion  will  stop  in  Bogota, 
(]olomliia.  Participants  will  meet  with 
pre-screened  potential  agents. 
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distributors,  and  roijrosiMitativus,  as  well 
as  otlior  l)iisin(!ss  i)artnors  and 
novnrnninnt  ottic.ials.  Ihny  will  also 


..,„Mul  nvn-knt  briefinos  bv  U.S.  Embassy  fnrtlun-  opportnnitios  to  speak  with  local 


Proposed  Time  Table 


Monday,  September  9,  2013,  Bogota,  Colombia 


Arrival. 

Market  Brieting. 

Networking  reception. 

Matchmaking  appointments  and/or  site  visits. 

Tuesday,  September  10,  2013,  Bogota,  Colombia^. . Z................  ■  1  Matchmaking  appointments. 

Wednesday,  September  11,  2013,  Bogota,  Colombia  .  .  Depart. 

Thursday,  September  12,  2013,  Bogota,  Colombia  ..  . 


Participation  Retjuirements 

All  parties  interested  in  particiitatiiij’ 
in  the  Trade  Mission  to  Colombia  must 
complete  and  submit  an  aitplication 
package  for  c:onsideration  by  the 
Dei)artment  of  Commerce.  All 
aijplicants  will  be  evaluated  on  their 
ability  to  meet  certain  conditions  and 
best  .satisfy  the  selection  la'iteria  as 
outlined  lielow.  A  minimum  of  13  and 
a  maximnm  of  30  U.S.  companies  will 
be  selected  to  participate  in  the  mission 
from  the  aiiplicant  pool  on  a  first-come, 
first-served  basis.  U.S.  comjianies 
already  doing  busine.ss  with  (.olombia. 
as  well  as  U.S.  companies  seeking  to 
enter  this  market  for  the  first  time,  may 
apply. 

Fcas  and  Expanses 

After  a  comjiany  has  been  selected  to 
participate  on  the  mission,  a  payment  to 
the  Department  of  Commerce  in  the 
form  of  a  participation  fee  is  recpiired. 

•  The  particijiation  lee  will  be 

US$1,003  for  a  small  or  medium-sized 
enterprise  (SME)  '  and  USS3.040  lor  a 
large  firm 

•  T  he  fee  for  each  additional 

reiiresentative  is  USS430. 

•  Exjienses  for  travel  to  and  fiom  tin. 
mission,  lodging,  most  meals,  and 
incidentals  will  be  the  responsibility  ot 
each  mi.ssion  particijiant. 

Intaigovarnnwntdl  (Jooparation  and 
Assistance  for  Small  Businesses 

The  U.S.  Small  Business 
Administration  is  iiartnering  with  Stati 
trade  organizations  to  promote 
increased  trade  and  exiiorting  through 
the  State  Trade  and  Exiiort  Promotion 
(S'fEP)  jirogram.  As  jiart  of  this 
program,  some  States  are  otiering 
financial  assistance  ior  U.S.  small 

I  All  .SMK  is  (loliniHl  as  a  linn  witli  alU)  or  lowor 
ciiiploviHis  or  llial  olliorwiso  i|ualilii!s  as  a  small 
l.iisiiioss  iiiulor  .S15A  ro-;iilalions  (soo  hill):// 
inni  s/«i  o(>v/srn  ici)s/mnlr(irlini>i>l>poihiiiiii<:!'/ 
s,z..-s(om/on/.s(o;)/f.-.s//iu/o.v././m/).  I’aronl  r.omjiamos. 
iillilialos.  and  sulisidiarios  will  l.o  coiisidorod  wlum 
(lolorminiiii;  Imsinoss  sizo.  1  ho  dual  i.rioins  r‘41oots 
tlui  Commoroial  .Sorvioo  s  usor  loo  sdiodulo  that 
hooaino  oiTootivo  May  1. 2()(m  (soo  blip:/ 

u\v\\o\porl.<i()v/nt!\vshlloi/maichm)tt/ 

inilialiws.himl  lor  additional  inlormalion). 


businesses  to  assist  them  in  pin  suing 
export  o]iportunilies,  such  as  thiough 
jiarticiiiation  on  a  Department  of 
Commerce  trade  mission.  .Small 
businesses  interested  in  more 
information  about  the  STEP  in  their 
Slate  are  encouraged  to  contact  their 
State  STEP  representative  (c.ontact 
information  available  by  clicking  on  the 
interactive  inaj)  at  www.sha.gov/step]  to 
learn  more  about  the  resources  and 
assistance  offered  by  their  State  trade 
organization. 

(Conditions  of  Participation 

•  An  a])i)li(;ant  must  suhmit  a 
coinjileted  and  signed  mission 
a])])li(;ation  and  supiileniental 
a])])lioation  materials,  iiu. hiding 
adeipiale  information  on  the  comiiany’s 
products  and/or  services  primary 
market  objectives,  and  goals  ior 
participation.  H  the  Department  oi 
Commerce  receives  an  iiK.ompleti. 
aiiiilioation,  the  Department  may  reject 
the  aiiplieation.  reipie.st  additional 
information,  or  take  the  lack  oi 
information  into  account  when 
evaluating  the  application.s. 

•  Each  applicant  must  also  certify 
that  the  iirodutTs  and  services  it  seeks 
to  exiiort  through  the  mission  are  eithei 
produced  in  the  United  States,  or.  if  not. 
marketed  under  the  name  ot  a  U.S.  firm 
and  have  at  least  fifty-one  percent  U.S. 
content. 

Selection  (Criteria  for  Participation 

Selection  will  he  ba.sed  on  the 
following  criteria,  listed  in  decreasing 
order  of  iniiiortance: 

•  Suitability  of  the  comiiany's 

products  or  services  for  the  Colombian 

market  .  • 

•  Company’s  potential  ior  business  in 

Colombia,  including  likelibood  of 
exports  resulting  from  the  mission 

•  C-onsistency  of  the  applicant’s  goals 
and  objectives  with  the  .stated  scojie  oi 
the  trade  mission 

Referrals  from  political  organizations 
and  any  documents  containing 
references  to  partisan  political  activities 
(including  political  contributionsl  will 
be  removed  from  an  applicant’s 


submission  and  not  considered  during 
the  selection  jirocess. 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  be 
conducted  in  an  oiien  and  public 
manner,  inclnding  jniblication  in  the 
Federal  Register,  posting  on  the  U.S. 
Department  of  Commerce  trade  mission 

calendar  (inni'.e.vporf. gov/ 

tradeinissions)  and  other  Internet  Well 
sites,  press  releases  to  general  and  trade 
media,  notices  by  industry  traile 
associations  and  otber  multipliei 
groups,  and  publicity  at  industix 
meetings,  symjiosia.  conierences,  and 

trade  shows.  i-  ,  i 

Recruitment  will  begin  immediately 
and  conclude  no  later  than  Friday,  june 
7.  2013.  The  U.S.  Department  oi 
Commerce  will  review  applications  and 
make  selection  decisions  on  a  rolling 
basis  beginning  jat  least  two  weeks  aitei 
I’R  notice  date  of  jniblicationj  until  the 
maximum  oi  thirty  participants  is 
reached.  We  will  inform  all  applicants 
of  .selection  decisions  as  soon  as 
iiossible  after  aiiplicalions  are  reviewed. 
Applications  received  alter  the  )une  7th 
deadline  will  be  considered  only  if 
space  and  scheduling  constraints 
permit. 

How  To  Apply 

Apjjlications  can  he  downloaded  iroin 
the  trade  mission  Web  site  or  can  be 
obtained  by  contacting  April  Redmon  or 
Leandro  .Solorzano  at  the  U.S. 
Department  of  Commerce  (see  contact 
details  below.)  Completed  ai)])lications 
.should  be  submitted  to  April  Redmon  or 
Leandro  Solorzano. 

Contacts 

I  J.S.  (Connnercial  Sen  ice 

Trade  Americas  Team:  Ms.  April 
Redmon.  International  Trade  Simcialist, 
U  S.  Commercial  Serx  ice — Virginia/ 
Wasbington.  DC.  2»()()  S.  Randolph  St.. 
.Suite  800.  Arlington.  VA  22200,  Tel: 
703-730-1704,  Email: 

April.Bedmon@trade.gov. 

Leandro  Solorzano.  International 
Trade  Specialist.  U.S.  Commercial 
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Service — Ft.  Lauderdale.  IB.K)  Eller  Dr.. 
.Suite  401.  Fort  Lauderdale.  FL  33310. 
Tel:  tl.'j4-3.'j0— ()047.  Eiuail: 
lAHin(iro.S()lov7.auo@ti'(i(h.p,i)v. 

V.S.  Commavcial  St^r\  i(:(^  in 
(larlos  .Suarez,  (loiuiuercial  .Speciali.st. 
l)..S.  (loinuiercial  .Service  Bogota.  Tel: 

01 1-.')71-27.'1-20‘U).  Email: 
(Airl()s.Sii(ir(;yMir(t(}(K<>ov. 

Klnitra  Move. 

'I'nido  Frogm/n  Assistant. 

II'K  One.  2()i:»-().">.^>l)7  I'ili-d  8:4.'>  am| 

BILLING  CODE  3510-FP-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Secretarial  Infrastructure  Business 
Development  Mission  to  Brazil, 
Colombia  and  Panama;  May  12-18, 
2013 

agency:  International  Trade 
Administration.  Department  of 
(Commerce. 

ACTION:  Notice. 


Mission  Description 

The  United  .States  .Secretarv  of 
Uommerce  will  lead  an  Infrastructure 
Business  Development  Mission  to  .Sao 
Faiilo  and  Brasilia.  Brazil.  Bogota. 
Uolombia  and  Fanama  Uitv.  Panama 
from  May  12-18.  2013.  This  business 
development  mission  will  promote  IJ..S. 
exports  to  Brazil.  Uolombia  and  Panama 
by  helping  U..S.  comjianies’  launch  or 
increase  their  business  for  infrastructuri! 
markets.  'I'he  mission  will  include 
government  and  business-lo-business 
meetings,  market  briefings,  and 
networking  events.  In  all  three 
countries,  the  governments  and  private 
.sector  are  investing  significant  money  in 
infrastructure  jirojects.  As  a  result,  the 
mission  will  focus  on  exjiort-ready  U.iS. 
firms  in  a  broad  range  of  leading  II. .S. 
infra.st  met  lire  industrial  sectors  with  an 
emphasis  on  project  management  and 
engineering  services  (including 
construction,  architecture  and  design), 
transportation  (including  road/ 
highways,  rail,  airports  and  intelligent 
transjiortation  systems),  energv 
(including  distribution,  transmission 
and  smart  grid)  and  safetv  and  securitv. 

Uonijianies  will  have  two  ojitions  to 
select  from  when  ajiplving  for 
|)articipation  in  this  mission: 

•  Brazil.  Uolombia  and  Panama  (Mav 
12-18.2013) 

•  Uolombia  and  Panama  (Mav  14-18. 
2013) 

The  delegation  will  be  compo.sed  of 
20-2.'>  IJ..S.  firms  rejire.senting  the 
mission’s  target  sectors.  Rejiresentatives 


of  the  Dejiartment  of  Transportation 
(DOT),  the  U..S.  Trade  and  Development 
Agency  (II.STDA).  the  Ex})ort-lmport 
Bank  of  the  United  .States  (Ex-Im)  and 
the  Overseas  Private  Investment 
Uorporation  (OPIU)  will  be  invited  to 
partii:ipate  to  provide  information  and 
counseling  regarding  their  suite  of 
jirograms  and  services  iii  Latin  America. 

Uominercial  Setting 

Bm/.il 

The  Federative  Republic  of  Brazil  is 
Latin  America’s  biggest  economv  and  is 
the  fifth  large.st  country  in  the  world  in 
terms  of  land  mass  and  population  with 
about  l‘)7  million  people  and  the 
world’s  seventh  largest  economy. 

Brasilia  is  the  nation’s  cajiital  and  seat 
of  government.  With  almost  20  million 
people.  .Sao  Paulo  is  the  largest  city  in 
Brazil,  the  largest  city  in  the  .southern 
hemisphere  and  Americas,  and  the 
world’s  seventh  largest  city  by 
|K)pulation.  It  is  the  country’s  economic 
and  financial  center  and  traditional 
access  point  for  com|)anies  entering  the 
Brazilian  market. 

Brazil  is  the  IL.S.’s  .seventh  largest 
export  market  and  eighth  largest  trading 
jiartner.  In  2012.  U..S.  goods  exports  to 
Ihazil  reached  nearlv  .S44  billion.  ()8'I(i 
above  their  2000  level,  and  our  goods 
trade  surplus  was  over  .Si  1  billion.  UDP 
growth  was  slower  than  usual  at  2.7%i 
in  2011  and  around  in  2012.  Urowth 
slowed  due  to  reduced  demand  for 
Brazilian  exports  in  Europe  and  Asia, 
despite  solid  dome.stic  demand  and  a 
growing  middle  class.  It  is  expected  to 
rebound  to  over  3%  in  2013  and  2014. 

Although  there  are  major  export 
opportunities  in  Brazil,  there  are  also 
substantial  challenges,  including 
relatively  high  tariffs  with  a  heavy  and 
complex  customs  system,  tax  .structure, 
and  regulatory  framework.  Additionally. 
U..S.  exporters  face  expanding 
government  involvement  in  the 
marketplace  to  promote  the 
develojiment  or  jireservation  of 
Brazilian  industries  deemed  to  be 
strategic,  including  increased  use  of 
local  content  and  technologv  transfer 
reipiirements.  It  is  es.sential  for  U..S. 
companies  to  have  local  representation 
in  Brazil  to  hi*  able  to  successfully 
compete  with  Brazilian  and  other 
international  firms. 

The  Urowth  Acceleration  Program,  or 
PAU  (Programa  de  Aceleracao  do 
Urescimento)  launched  in  2()()7,  laid  out 
investment  plans  of  nearly  R.S.'5()4 
billion  (U.S.S3()()  billion)  until  2010  to 
solve  many  long-overdue  infrastructure 
issues  as  well  as  prejiare  for  the 
ujicoming  2014  World  Uup  and  2010 
Olympics  games  for  which  Brazil 


exjiects  to  invest  .Si 2  billion.  The  PAU 
2.  released  in  March  of  last  year,  was  a 
continuation  of  the  jiroject  that 
promi.sed  infrastructure  spending  of 
R.SO.'it)  billion  (U.S.S.'i82  billion)  from 
2011  to  2014.  Infrastructure 
opportunities  for  U..S.  companies 
abound.  es])ecially  in  the  transportation. 
(Miergy,  environment,  ports,  and  lUT 
sectors. 

(ioloinhid 

Uolombia  ranks  solidly  with  the  grou]) 
of  progressive,  indu.strializing  countries 
worldwide  that  have  diversified 
agriculture,  resources,  and  jiroductive 
capacities.  Despite  the  global  economic 
crisis.  Uolomhia’s  economic  prospects 
are  ])ositive.  In  2011.  Uolombia  enjoyed 
UDP  growth  and  was 
ajiproximately  4%  in  2012.  Uolombia  is 
attracting  record  amounts  of  foreign 
direct  inve.stment  (FDI).  which  is  further 
leading  to  rajiid  industrial  develo])ment, 
necessitating  the  need  for  improved 
infrastructure.  In  2011 .  Uolomhia 
attracted  .S13  billion  in  FDI.  and  early 
estimates  come  in  at  .ST'S  billion  in  2012. 
In  addition.  ])er  capita  income  continues 
to  grow  as  Uolombia’s  middle  class  has 
doubled  in  the  ])ast  10  years. 

Uolombia  is  the  third  large.st  market  in 
the  region,  after  Mexico  and  Brazil,  and 
is  ranked  22nd  as  a  market  for  U.,S. 
ex])orls  globally.  Over  the  past  10  years, 
Uolombia  has  hecome  one  of  the  most 
stable  economies  in  the  region. 

ImproviHl  securitv.  sound  government 
policies,  steady  economic  growth, 
moderate  inllation  and  a  wide  range  of 
opportunities  make  it  worthwhile  for 
U..S.  exiiorters  to  take  a  serious  look  at 
Uolombia. 

Bogota,  the  cajiital  of  Uolombia. 
generates  ap]n'oximately  30%  of  the 
countrv’s  total  UDP.  Bogota  offers 
diverse  business  op])ortunitie.s  in  almost 
all  economic  sectors. 

The  overall  im]n’ovement  in  the 
national  safety  and  security  situation  in 
Uolombia  has  allowed  the  Government 
to  focus  on  improving  its  infrastructure 
develojnnent,  which  along  with  a  boom 
in  the  extractive  industries,  has  fueled 
the  growth  of  U.S.  exports  to  Uolombia, 
including  oiiporfimities  generated  bv 
highway,  hotel  and  housing 
construction  in  Bogota  and  coastal  cities 
such  as  Uartagena  and  Barrauipiilla.  The 
Government  of  Uolombia  has  earmarked 
.S2(i  billion  over  the  next  4  vears  for 
|)rimarily  road  jirojects.  However,  on¬ 
going  and  future  projects  exist  in  airport 
modernization,  sea  and  river  port 
developments,  and  rail  line  upgrades.  In 
addition,  most  major  cities  in  Uolombia 
are  looking  for  solutions  to  imjirove 
internal  trans])ortation,  including  mass 
transit.  A  recently  completed  USTDA 
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reverse  intelligent  transportation 
mission  highlighted  the  opportunities 
that  exist  in  (ioloinhia  across  the  hoard 
in  transi)f)rtation  inf’rastrnctnre. 

(iolomhia’s  traditional  acceptance  ot 

ll.S.  brands  as  well  as  IJ.S.  and 
international  .standards  provide  a  solid 
foundation  for  tJ.S.  firms  scieking  to  do 
hnsiness  then;.  Moreover,  the  (mtrv-into- 
force  of  the  lJS-(ioloml)ia  Idee  Trade! 
Agre(!ment  on  May  l.l.  2012  ])rovided 
immediate  dulv-ir(!e  entrv  for  80%  of 

ll.S.  consumer  and  industrial  exports  to 
(iohjinhia,  with  remaining  tariffs  to  he 
phased  out  over  the  next  10  years.  The 
Agreeiinent  also  opens  the  market  for 
remanufactured  goods  and  j)rovides 
giHiater  protection  for  intellectual 
])roperty  rights  (IPR). 

PdiKuua 

Panama  has  hi.storicallv  served  as  the 
cro.ssroads  of  trade  for  the  Americas.  Its 
.strategic  location  as  a  bridge  between 
two  oceans  and  th(!  meeting  of  two 
continents  has  made  Panama  not  only  a 
maritime  and  air  transport  huh.  hut  also 
an  international  trading,  hanking,  and 
services  center.  Panama's  global  and 
regional  j)rominence  is  being  enhanced 
by  recemt  trade  liberalization  and 
privatization,  and  it  is  ])articipating 
activelv  in  the  hemispheric  movement 
toward  free  trade  agreements. 

Panama's  dollar-hased  economy  offers 
low  inllation  in  c:ompari.son  with 
neighboring  countries  and  zero  foreign 
exc:hange  risk.  Panama  and  the  ll.S. 
recently  implemented  a  Trade 
Promotion  Agreciinent  (TPA)  that  will 
eliminate  8(1%  of  tariffs  and  duties  on 

ll.S.  industrial  exports  to  Panama  upon 
entry  into  force.  But  even  before  the 
imijiementation  of  the  TPA,  the  ll.S. 
was  Panama's  most  imj)ortant  trading 
partner,  with  about  30%  of  the  import 
market,  and  U.S.  products  have  enjoyed 
a  high  degree  of  acce])tance  in  Panama. 
In  2011,  ll.S.  exports  to  Panama  jumped 
34‘X»  to  S8.25  billion — in  no  small  part 
due  to  the  fact  that  Panama’s  e{:onomy 
grew  10. .'5%.  However,  international 
comj)etition  for  sales  is  stn)ng  ai:ro.ss 
.sectors  including  telecommunications 
e(piij)ment.  antomohiles  and  heavy 
c:onstrnction  e(]ui])menl  to  name  a  few. 

Panama  now  enjoys  investment  grade 
rating  .status,  granting  tlu!  (Government 

Sunday,  May  12  . 


Monday,  May  13 


Tuesday,  May  14 


of  Panama  international  recognition  for 
recent  tax  reforms  and  its  record  of 
steady  (GDP  growth  while  keeping  its 
deficits  under  control  (even  in  2000,  a 
dismal  year  for  the  world  economv, 
Panama’s  economy  grew  2.0%  and  the 
(Gov(!nnnent  of  Panama’s  deficit  was 
oidy  ^%  of  (GDP).  Not  oidv  does  the 
investment-grade  rating  lower  the  cost 
of  borrowing  for  tin:  (Government  of 
Panama,  hut  it  .s(!nds  a  strong  market 
signal  that  Panama,  even  while  carrying 
a  debt  ratio  that  is  nilatively  high,  is  oiu! 
of  only  five  Latin  American  countries  to 
achieve  this  distinction. 

Panama’s  economy  is  ha.sed  ijrimarily 
on  a  well-develoi)ed  services  sector, 
accxnmting  for  about  73%  of  CGDP. 
Services  imdude  the  Panama  (Ganal, 
hanking,  the  (Golon  Free  Zone  (CGFZ), 
insurance,  container  ports,  and  flagshij) 
registry.  Panama  is  currently  engaged  in 
the  Panama  Canal  expansion  project. 
This  project,  in  conjunction  with  the 
exijansion  of  the  capacities  of  its  ])orts 
on  both  the  Atlantic  and  Pacific  coasts, 
will  solidify  Panama’s  global  logistical 
advantage  in  the  Western  Hemisohere. 

This  logistical  ])lalform  has  aided  the 
.sncc(!.s.s  of  the  Ck’Z,  the  second  largest  in 
the  world  aft(!r  Hong  Kong,  which  has 
hecoiiK!  a  vital  trading  and 
tran.sshipment  c(!nter  .siii  ving  the  r(!gion 
and  the  world.  (GFZ  imj)ort.s — a  broad 
array  of  Inxnrv  goods,  electronic 
j)rodncts,  clothing,  and  other  consumer 
prodnct.s — arrive  from  all  over  the  world 
to  he  re.sold,  repackaged,  and  reshipped. 
primarily  to  regional  markets. 

Other  Products  and  Services 

The  foregoing  analysis  of 
infrastructure  export  opportunities  in 
Brazil,  (Golomhia  and  Panama  is  not 
int(!nded  to  he  exhaustive,  hut 
illustrative  of  the  many  opportunities 
available  to  U.S.  husine.sses. 
Applications  from  companies  selling 
|)roduct.s  or  services  within  the  scope  of 
this  mi.ssion  will  he  considered  and 
evaluated  hv  the  U.S.  Department  of 
Commerce.  Companies  whose  products 
or  services  do  not  fit  the  .scoj)e  of  the 
mission  may  contact  their  local  U.S. 
Ex])orl  Assi.stance  Center  (USFA(G)  to 
learn  about  other  business  development 
mi.ssions  and  export  promotion  services 
that  may  ])rovide  more  target(!d  (!xi)ort 

Sao  Paulo,  Brazil  . 


Sao  Paulo,  Brazil 


Sao  Paulo,  Brazil 


opportunities.  Companies  mav  call  1- 
8()()-872-8723.  or  visit  the  Web  site: 
htti)://\v\v\v.ex})ort.gov  \o  obtain  such 
information. 

Mission  (Goals 

This  mission  will  demonstrate  the 
Unitrul  States’  commitment  to  a 
sustained  economic  partnership  with 
Brazil,  (Golomhia  and  Panama.  The 
mission’s  ])urpose  is  to  support  the 
husiiKiss  develo])ment  goals  for  U.S. 
firms  as  they  {:onstruct  a  firm 
foundation  for  future  business  in  Brazil, 
(Golomhia  and  Panama  and  specifically 
aims  to: 

•  Assist  in  identifying  ])otential 
partners  and  strategies  for  U.S. 
companies  to  gain  access  to  each  market 
for  infrastructure  products  and  services. 

•  Confirm  U.S.  (Government  support 
for  activities  of  U.S.  business  in  each 
market  and  to  ])rovide  acce.ss  to  .senior 
Brazilian.  Colombian  and  Panamanian 
government  decision  makers. 

•  Listen  to  the  needs,  suggestions  and 
experience  of  individual  partici])ants  so 
as  to  .shape  approi)riate  U.S. 

(Government  jiositions  regarding  U.S. 
hnsiiKiss  intere.sts  in  the  region. 

•  Organize  ])rivate  and  focused  events 
with  local  business  and  association 
leaders  capable  of  becoming  jiartners 
and  clients  for  U.S.  firms  as  they 
dev(!lop  their  hnsiness  in  the  region. 

•  Assist  develo|)m(!nt  of  competitive 
.strategies  and  market  access  with  high 
lev(!l  information  gathering  from  private 
and  public-sector  leaders. 

Mission  Scenario 

The  mi.ssion  will  sto})  in  Sao  Paido 
and  Brasilia.  Brazil.  Bogota.  (Golomhia. 
and  Panama  City.  Panama.  In  each 
country,  participants  will  meet  with 
pre-screened  potential  agents, 
distributors,  and  repre.sentatives.  as  well 
as  other  business  partners  and 
government  officials.  They  will  also 
attend  market  briefings  by  U.S.  IGinhassy 
officials,  as  well  as  networking  events 
offering  further  op])ortunities  to  speak 
with  local  business  and  indu.strv 
d(!cision-maker.s. 

Propo.sed  Time  Talile 

Business  development  mission  Orientation. 

U.S  Government  Trade  Finance  Briefing. 

Brazil  Commercial  Opportunity  Overview. 
Country  Team  Briefing. 

Welcome  Dinner. 

Industry  Briefings/Roundtable  Discussions. 
One-on-One  Business  Appointments. 

Amcham  or  other  Luncheon  Speech. 

Networking  Reception. 

Industry  Briefings/Roundtable  Discussions. 
One-on-One  Business  Appointments. 
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OR  Brasilia,  Brazil  . 

Government  Meetings. 

Bogota,  Colombia  . 

No  Formal  Events. 

Wednesday,  May  15  . 

Bogota,  Colombia  . 

Colombia  Commercial  Opportunity  Overvie\w. 
Country  Team  Briefing. 

Government  Meetings. 

Networking  Reception. 

Thursday,  May  16  . 

Bogota,  Colombia  . 

Government  Meetings. 

One-on-One  Business  Appointments. 

Amcham  or  other  Luncheon  Speech. 

Panama  City,  Panama  . 

Panama  Commercial  Opportunity  Overview. 
Country  Team  Briefing. 

Networking  Reception. 

Friday,  May  17  . 

Panama  City,  Panama  . 

Government  Meetings. 

One-on-One  Business  Appointments. 

Amcham  or  other  Luncheon  Speech. 

Wrap-up  Discussion. 

Closing  Dinner. 

Participation  Requirements 

All  parties  interested  in  participating 
in  the  S(K;retarial  Infrastructure 
Ihisiness  DcnetopuKuit  Mission  to 
Brazil,  C'.oloinhia  and  Panama  or 
(lolomhia  and  l^niaina  must  complete 
and  submit  an  application  package  for 
consideration  by  the  Department  of 
(lomiiKirce.  All  applicants  will  be 
evaluated  on  their  ability  to  iiKiet  certain 
conditions  and  Ixist  .satisfy  the  sel(;ction 
criteria  as  outlined  bcdow. 
Ai)j)roximately  20-2.')  com})anies  will  be 
.selected  to  partici])ate  in  the  mission 
from  the  ap])licant  pool.  IJ.S.  companies 
doing  business  with  Brazil,  (lolombia 
and  Panama,  as  well  as  ll.S.  c:omi)anie.s 
seeking  to  enter  these  markets  for  the 
first  time  may  iqiply. 

/•’ee.s-  oik/  Expanses 

After  a  company  has  been  selected  to 
participate  on  the  mission,  a  payment  to 
the  Department  of  (Commerce  in  the 
form  of  a  particijiation  fee  is  nupiired. 

't  he  fee  schedule  for  each  mission  is 
billow: 

Brazil.  (Colombia  and  Panama  (Mav 
12-18): 

•  .SI  1 .7.')0  for  large  firms 

•  .S0.7.')0  for  a  small  or  medium-sized 
enterpri.ses  (SMEs) ' 

•  S2.7.')()  each  additional  firm 
rejiresentative  (large  firm  or  .SME) 

(Colombia  and  Panama  (Mav  14-18): 

•  S7.3()0  for  large  firms 

•  S.'i.ttOO  for  a  small  or  medium-sized 
enteriirises  (SMEs) 

•  .Si  .7.')()  each  additional  firm 
representative  (large  firm  or  SME) 


'  ,\n  .SMI-;  is  (lidiiKMl  iis  ii  liiiii  with  ."illO  or  towcir 
miplovoos  or  that  otlu-r\vis(!  (|ualili(!s  as  a  small 
l)iisin(!ss  uiidor  .SH.\  r(!”ulations  (soo  hllj):// 
www.slHt.fiov/ticrviccs/ionlnK  I inffi >i)i)i)rlii nil ics/ 
si/j’slniulnnhlopics/iiulcx.htnil).  I’artail  (:om|)ani(!s. 
alliliatt!S.  and  suhsidiarios  will  hiMaiiisiihuial  whim 
dotorminiii^  husiimss  size?.  1  ho  dual  pririiii;  ndhicls 
till!  Commorcial  .S(!rvii:o’s  iis(!r  lin?  selmdnio  that 
iMH'.aiiK!  idloctivi!  May  1.  2l)l)H  (sou  http:// 

WWW  .cxpoil  ."(w/ni'walfUvr/indrch'JIXIli/ 
inilidlivi's.himl  Idr  additional  iidormation). 


Expenses  for  travel,  lodging,  most 
meals,  and  incidentals  will  be  the 
responsibility  of  each  mi.ssion 
participiint.  Flight  costs  between 
mi.ssion  .sto]).s  are  included  in  the 
participation  fee. 

(kyiuiilions  of  Porticipotion 

An  appliciint  must  submit  a 
comphdtul  and  signed  mission 
iip|)lication  and  su|)|)iementai 
a|)|)liciition  niiiterials.  including 
ad(!(]u<ite  iidormation  on  the  coinjiiuiv’s 
jiroducts  and/or  sin  vices,  in  iiUciry 
market  objitctivtts.  and  goids  for 
|)iirtici|):ition.  If  the  De|)artment  of 
(iommerce  ntceivesiin  inconqilete 
a|)plication.  the  Diqiartment  mav  rejt'ct 
the  application,  reipiest  additional 
itdbrmation,  or  take  thi!  lack  of 
iidbrimition  into  account  when 
evaluating  the  a|)|)lications. 

Each  applicant  must  akso: 

•  (’.ertifv  that  the  ])roducts  and 
services  it  seeks  to  exjiort  through  the 
mission  are  either  produced  in  the 
United  States,  or.  if  not,  marketed  under 
the  name  of  a  ll.S.  firm  and  have  at  least 
.'ll'/'l)  ll.S.  content.  In  cases  where  the 

I  J.S.  content  does  not  exceed  .'lO'X). 
es])ecially  where  the  ap|)licant  intends 
to  pursue  inve.stment  and  major  jiroject 
o])])ortunities.  the  following  factors  may 
be  considered  in  determiidng  whether 
the  applicant’s  partici|)ation  in  the 
business  develoinnent  mission  is  in  the 
IJ.S.  national  interest: 

11. tS.  materials  and  e(|ui])ment 
content: 

I  I.S.  labor  content; 

Repatriation  of  iirofils  to  the  IJ.S. 
(iconomy; 

Potential  for  follow-on  business 
that  would  benefit  the  IJ.S.  economy; 

•  Uertify  that  the  ex|)ort  of  the 
liroducts  and  services  that  it  wishes  to 
ex])orl  through  the  mi.ssion  would  be  in 
compliance  with  IJ.S.  ex])ort  controls 
and  regulations; 

•  Uertify  that  it  has  identified  to  the 
De])artment  of  Uommerce  for  its 


evaluation  any  business  jiending  before 
the  De])artment  of  Uommerce  that  may 
pre.sent  the  apjiearance  of  a  conflict  of 
interest; 

•  Uertify  that  it  has  identified  any 
pending  litigation  (including  any 
administrative  jiroceedings)  to  which  it 
is  a  party  that  involves  the  Dejiartment 
of  Uommerce;  and 

•  Sign  and  submit  an  agreement  that 
it  and  its  affiliates  (1)  have  not  and  will 
not  engage  in  the  briberv  of  foreign 
officials  in  connection  with  a 
companv's/|)articipant's  involvement  in 
this  mission,  and  (2)  maintain  and 
enforce  a  policy  that  prohibits  the 
bribiiry  of  foreign  officials. 

Soloction  Ciiioria  for  Porticipotion 

Selection  will  be  based  on  the 
following  criteria,  listed  in  decreasing 
order  of  imi)ortance: 

•  Suitability  of  a  company's  jiroducts 
or  services  to  the  target  markets  and  the 
likelihood  of  a  ])articipating  coinjiany’s 
increa.sed  ex])orts  to  or  business 
interests  in  tlie  target  markets  as  a  result 
of  this  mi.ssion; 

•  Demonstrated  export  exjjerience  in 
the  target  markets  and/or  other  foreign 
markets; 

•  Uonsistency  of  company's  jiroducts 
or  services  with  the  scope  and  desired 
outcome  of  the  mission’s  goals; 

•  Uurrent  or  jiending  major  project 
partii:i])ation;  and 

•  Rank/seniority  of  the  designated 
company  representative. 

Additional  factors,  such  as  diversity 
of  comjiauy  size,  tyjje,  location,  and 
d(!mographit:s,  may  also  be  considered 
during  the  review  process. 

Referrals  from  political  organizations 
and  any  documents  containing 
references  to  ])arti.san  political  activitie.^^ 
(including  jjolitical  contributions)  will 
be  removed  from  an  a])])licant’s 
submi.ssion  and  not  considered  during 
the  selection  process. 
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I’inudVame  for  Recruitment  and 
Applications 

Mission  recruitment  will  he 
conducted  in  an  open  and  |)nl)lic 
nianiKJr,  including  publication  in  the 
Federal  Register  (https:// 
\v\\’\\’.f(;(t(jr(ilr(;<>ist(;r.;^()v/).  posting  on 
I'l’A’s  business  development  mi.ssion 
calendar  [http:/ /export .p,o\'/ 
trodoniissions)  and  otluir  Intermit  Wcih 
sites,  |)ress  rehiases  to  gema  al  and  trade 
nuidia,  direct  mail,  broadcast  fax, 
notices  by  industry  trade  associations 
and  other  multiplier  groups,  and 
publicity  at  indu.stry  meetings, 

.symposia,  conferences,  and  trade  shows. 

Recruitment  will  begin  immediately 
and  conclude  no  later  than  Friday, 

March  22,  2013. 

The  Department  of  Commerce  will 
evaluate  ap])lications  and  inform 
a])plicants  of  selection  decisions  at  2 
])oints  during  the  recruitment  ])eriod.  A 
portion  of  the  particijiants  will  hi; 
selected  each  time  and  informed  of  their 
selection  as  soon  as  possible  in  order  to 
allow  them  to  t)(;gin  ])re])aring  for  the 
business  development  mission.  All 
nmiaining  a])j)lications  and  any 
additional  a])])lication.s  r(!ceiv(!d  in  tlui 
interim  will  he  evaluated 
simnltaneonsly  at  the  following 
evaluation.  I3eadlines  for  (lach  round  of 
evaluation  are  as  follows; 

•  l-’i'iday,  March  8.  2013 

•  Friday.  March  22.  2013 

A])])lication.s  njceived  after  the  March 
22nd  deadline  will  ht;  considered  only 
if  space  and  .scheduling  constraints 
permit. 

I  low  To  Apply 

Applications  can  he  dowidoailed  from 
the  business  development  mission  Web 
site  [http:/ /export. gov/BraziK/olomhia 
Puntiimi20t3]  or  can  he  obtained  by 
contacting  the  Office  of  Ihisiness 
Liaison  (below).  Ciompleted  applications 
should  he  snhmitttxl  to  the  Office  of 
Ihisiness  Liaison  at  (email: 
hiisinessli(iison@([oc.<’ov  or  fax:  202- 
4H2-40.')4). 

Contacts 

Ceneral  Information  and 
A|)plications:  The  Office  of  Busine.ss 
Liaison,  1401  Constitution  Avenue  NW., 
Room  .'5002,  Washington.  Df]  20230,  Tel: 
202-482-1300,  Fax;  202-482-40.'54. 

Fmai  1 :  BiisinessLi(iison@(lo(:.go\’. 

Kinora  Move. 

'l'|■(l(le  Program  Assistant. 

|FK  Doc.  2()i;t-0."i.S()a  I'itcct  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Trade  Mission  to  Central  America  in 
Conjunction  With  the  Trade 
Americas — Opportunities  in  Central 
America  Conference;  July  15-19,  2013 

agency:  International  Trade 
Administration,  Department  of 
Commerce. 
action:  Notice. 

Mi.ssion  Description 

The  United  States  Dcipartment  of 
(Commerce,  International  Trade 
Administration,  U.S.  and  Foreign 
C'.ommercial  Service  (USFCiS)  is 
organizing  a  trade  mission  to  Central 
America,  in  conjunction  with  the  Trade 
Americas — 0])])ortunities  in  Cientral 
America  (Conference  in  San  Jose,  CCo.sta 
Rica.  IJ.S.  trade  mission  delegation 
member  ])articipants  will  arrive  in  San 
Jose  on  or  before  July  Itl  to  attend  the 
opening  ceremony  of  the  Trade 
Americas — Opportunities  in  Central 
America  (Conference.  'I’rade  mission 
participants  will  attend  the  (Conference 
on  July  1(5.  F’ol lowing  the  (Conferenci;, 
particii)ants  will  have  the  op])ortnnity 
to  participate  in  one-on-one  business 
ap])ointments  arranged  by  USITCS.  The 
following  day.  participants  may  choose 
to  (‘ither  stay  in  (Costa  Rica  or  travel  to 
LI  Salvador.  Honduras,  (Ciiatemala, 
Belize,  or  Nicaragua  (choosing  one)  for 
additional  one-on-one  hnsine.ss 
appointments.  Lach  one-on-one 
business  a])])ointment  will  he  with  a 
pre-.screened  potential  buyer,  agent, 
distributor  or  joint-venture  ijartner. 
Participants  will  aLso  he  invited  to 
networking  events  during  the  mi.ssion. 

The  2013  Trade  Americas — 
Opportunities  in  (Central  America 
Conferenc:e  that  trade  mission 
delegation  members  will  attend  is  an 
Americas  focn.sed  business  conference 
consisting  of  regional  and  industry 
specific  conference  se.ssions  as  well  as 
])re-arranged  consultations  with  IJSF(C,S 
Commercial  Officers  with  expertise  in 
commercial  markets  thronghout  the 
region. 

't  he  mission  is  o|)en  to  U.S. 
com])anies  from  a  cross  section  of 
indnstri(!s  with  growing  potential  in 
(Cimtral  America,  hot  is  focused  on  best 
])ro.specls  such  as  construction 
ecinijjinent/road  building  machinerv, 
medical  e(pn])ment  and  devices/ 
laboratory  scientific  instruments,  and 
safety  and  seenritv  ecniipment. 

The  combination  of  the  Trade 
America.s — 0])])ort unities  in  (Central 
America  Conference  and  hnsiness-to- 
hnsine.ss  matchmaking  opportunities  in 


(iosta  Rica  and  another  Central 
American  conntrv  of  the  mission 
partici])ant's  choice  will  provide 
|)articipants  with  substantive  knowledge 
and  strategies  for  entering  or  expanding 
their  hnsine.ss  across  the  (Central 
America  region. 

(Commercial  Setting 

El  Salvador 

The  United  .States  is  LI  .Salvador's 
leading  trade  j)artner.  In  2011.  LI 
.Salvador’s  (Central  Bank  (B(CR)  reported 
that  the  United  .States  had  a  38‘){)  import 
market  share,  and  that  40%  of 
.Salvadoran  exports  go  to  the  United 
.States.  El  .Salvador's  other  top  trading 
partners  are  located  in  Central  America. 
El  .Salvador  offers  an  optm  market  for 
U..S.  gooils  and  services.  Tariffs  are 
relatively  low,  and  were  reduced  further 
with  the  implementation  of  the 
Dominican  Repnhlic-fCentral  America- 
United  .States  Free  Trade  Agreement 
(CAF’TA-DR).  The  value-added  tax 
(VAT)  rate  in  El  .Salvador  is  13%.  El 
.Salvador’s  strategic  location  in  (Central 
America  makes  it  a  good  ])latform  for 
indn.strial  and  service  investments 
aimed  at  re-exports. 

Honduras 

'I’he  United  .States  is  the  chief  trading 
j)artner  for  Honduras,  supplying  48.2 
])erc(!nt  of  Honduran  im|K)rt.s  and 
purchasing  33.4  jjercent  of  Honduran 
ex])orts  in  2011  (excluding  matjnila 
trade).  Bilateral  traile  between  the 
United  .States  and  Honduras  totaled 
.S10.8  billion  in  2011  and  U..S.  ex])orts 
to  Honduras  continued  to  perform  well 
in  2011  nxiching  .S8.1  billion,  an 
increase  of  33  percent  over  2010. 

Located  in  the  heart  of  Central  America. 
Honduras  is  the  second  large.st  conntrv 
in  the  region.  Its  deep-water  port.  Puerto 
Cortes,  is  the  first  port  in  Latin  America 
to  (pialify  under  both  the  Megaj)orts  and 
Container  Security  Initiatives  (C.SI), 
which  now  facilitate  the  screening  of 
apj)roximately  00  jjercent  of 
transatlantic  and  transpacific  cargo  prior 
to  importation  into  the  United  .States. 

Guatenuda 

The  United  States  is  (niatemala’s 
main  trading  j)artner.  Cuatemalan  CDP 
reaclKul  an  estimated  .S48.8  billion  in 
2011  and  exports  from  the  United  .Stales 
to  (Cnatemala  were  estimated  at  .SO. 2 
billion,  nj)  a])proximatelv  30  percent 
from  2010.  U..S.  exports  are  expected  to 
grow  at  a  similar  pace,  at  an  e.stimated 
30%  ])er  year,  beyond  2013.  U..S. 
j)rodncts  and  services  enjoy  strong  name 
recognition  in  (hiatemala,  and  U..S. 
firms  have  a  good  reputation  in  the 
Cuatemalan  marketplace. 
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Costa  Ihca 

The  llnitiHl  States  is  C'-osta  Kica  s 

laruest  tra(linj>  i)artner.  ar.c.ounting  toi  indus 
a»)()ut  4t)%  of  Costa  Rica's  total  iinpoi  s. 

D.S.  products  enjoy  an  excellent 
reputation  for  (piality  and  price- 
c.oinjietitiveness.  Rroxinnt\  o  u-  .  .  < 

Rican  market  is  also  a  maior  <‘i‘'’an  .1^.  ^ 

lor  D.S.  exporters  who  wish  to  \  isit  ^ 

conununicate  with  iiotential  ‘  j,,  Ca 

The  proximity  fac.ilitates  close  contacts 
and  strong  relationships  with  -prad 

both  before  and  alter  the  sale  .  >  . 
holds  true  for  agents  and  1 5_i 

who  typically  represent  D.S.  expoitci. 
in  the  national  market. 

lirlixc 

In  2Un  and  2012.  the  D.S.  remained  on  C 
iJlize's  principal  trading  partner.  Belize  opp 

Is  a  ^nner  nation,  reiving  heavilv  on  ^p 

imports.  The  United  States  provided  (.0 

ov ir  of  total  Belizean  mercdiam hse  p.ii 

•,,por«h,20n.ln2«ll  S100.r.nuMum  .;o 

in  Belize's  exports  were  destined  loi  thi.  L 
U.S..  and  Belize  was  the  destination  toi  the 
S'l'i'i  7  million  in  imjiorts  trom  the  n 

United  States. 

.VicorogiKi  Sii 

The  United  Stiites  is  Niciiragua's  or 

laroest  trading  partner,  the  source  ot  ad 

roimhlv  a  ipiarter  of  Nii:aragua  s  impoits  ,0 
aiufthe  destimition  for  m 

two-thirds  of  its  exports  (including  hcc. 
zone  exports).  U.S.  exports  to  Nicaragua  , 
totaled  Sl.l  billion  in  2011.  )i 

Mission  (loals  j, 

The  goal  of  the  mission  is  to  helj) 
iiarticipating  U.S.  companies  lind 
potential  partners,  agents. 

!md  joint  venture  partners  in  C.os  a  Ric.a  , 
and.  if  requested,  their  choice  ol  hi 
Salvador.  Honduras.  Cmatemala.  Belize, 
and  Nic:aragua.  laying  the  foundation  lor 
sueeessful  long-term  ventures  taking 
adviintage  of  market  opiiortunities  in 
Central  America,  particularly  those 

expanded  hyCAFTA-DR. 'Hu. 

delegation  will  have  access  to  USl  (-S 
Senior  (Commercial  Otlicers. 

Commercial  Specialists,  and 

Deiiartment  of  State  Economic  O  hci.rs 
during  the  mission  Irom  the  markets 
the  region,  learn  about  the  expansive 
business  opportunities  in  C.entral 
Amerii;a.  and  gain  lirst-hand  maiket 
(•xiiosure.  U.S.  delegation  memhers 
alreadv  doing  business  in  (.eiitral 
America  will  have  the  oiiportunity  to 
lurther  advance  business  relationships 
and  explore  new  transactions  in  those 
markets. 

Mission  Scenario 

The  mission  will  include  pre- 
screened  individual  appointments  with 
potential  business  partners  m  any  two 


(’.(Mitral  American  markets;  indu.stry  and 
countrv  market  hriefings;  logistical 
support;  networking  with 
industrv  and  government  olhcials;  <nid 
registration  for  the  Trade  Ammicas— 
Opportunities  in  Central  America 
Conference,  including  conlereiice 
materials  and  admission  to  all  sessions 

and  networking  events. 

U.S.  delegation  memhers  ‘“''Y,.. 
ill  Costa  Rica  on  or  helore  )uly  I-’-  ^ 
lo  attend  the  opening  ceremony  (d  the 

Trade  Americas— ()pporB"iiBes  111 

Central  America  Conlereiice.  On  )uly 
15-18.  2015  delegation  memhers  will 
participate  in  the  Trade  Americas— 
Opportunities  in  Central  America 
Conference  featuring  market  hrieiings 
on  Central  America  husiness 

,  opportunities  by  trade  and  industry 

experts.  On  )uly  l5.  2015.  during  the 

(^inference,  delegation  immihers  wdl 
iiarticipate  in  pre-arranged,  private 
1  consultations  with  Commercial  and 
.1  Economic  Officers  trom  the  markets  in 
the  region,  as  well  as  service  inovideis. 
On  Uilv  17-10.  mission  jiarlicipants 
mav  stay  in  Costa  Rica  for  Business-to- 
Business  meetings  or  travel  to  El  ^ 

Salvador.  1  londuras.  Cuatemala.  Behzi. 
or  Nicaragua  (choosing  one)  lor 
additional  business-to-husiness 
meetings. 


Mission  Timetable 
hdv  14  Travel  Hay 

jidv  18  Registration.  Market  Brieiings. 

■  and  Networking  Reception 
lulvlh  'Trade  Americas— 

Ojiliortunities  in  ('.eiitral  Ameru.a. 
Conference  and  Business 
('.onsultatioiis 

)idy  1 7  Business-to-Business  Meetings 

in  Costa  Ri(;a 

lulv  18-10  Business-to-Business 

Meetings  in  (Choice  ol  one  stop). 

(1)  Honduras  (OR) 

(2)  Cuatemala  (OR) 

(5)  El  Salvador  (OR) 

(4)  Belize  (OR) 

(5)  Nii;aragua 
)ulv  20  'Travel  Day 

Participation  Requirements 

Other  Products  and  Services 


'The  foregoing  analysis  ol  export 
opportunities  in  Central  Ainerica  is  not 
intended  to  he  exhaustive,  hut 
illustrative  of  the  many  opportunities 

available  to  U.S.  businesses. 

Apiilications  from  companies  selling 
products  or  services  generally  within 
the  scope  of  this  mission  will  he 
considered  and  evaluated  by  the  U.S. 

Deiiartment  of  (’.ommerce. 

All  parties  interested  in  participating 
in  the  U.S.  and  Foreign  Commercial 
Service  'Trade  Mission  to  Central 


America  must  conqilete  and  submit  an 
application  package  tor  consideration  h> 
the  Department  ol  Commerce.  All 
applicants  will  he  evaluated  on  their 
ahilitv  to  meet  certain  conditions  and 
best  satisfy  the  selection  criteria  as 

outlined  below.  ,• 

A  minimum  of  20  and  a  maximum  oi 
50  companies  will  he  selinled  to 
participate  in  the  mission  Irom  the 
'  plii.ant  pool  on  a  first  c.ome.  best 
served  basis.  Apiiroxnnate  y  eight 
comiianies  will  he  selected  to 
participate  in  Business-to-Business 
Meetings  on  July  17-10  in  (-osta  Ru.a.  0 

firms  in  ('matemala.  and  El  Salvadoi. 
approximately  three  companies  will  he. 
selected  for  1  ionduras;  and 
apiiroximatelv  two  companies  will  he 
selected  for  Belize  and  Nicaragua.  U.S. 
companies  already  doing  husiimss  m.  01 
seeking  to  enter  the  market  m  Qista 
Rica  El  Salvador.  Honduras.  Cuatemala. 
Belize  and/or  Nicaragua  for  the  hrst 
time  may  ajiply. 

Fees  and  Expenses 

After  a  c.ompany  has  been  selected  to 
Iiarticipate  on  the  mission,  a  payinent  to 
the  Deiiartment  of  Commerce  in  the 
’  form  of  a  participation  fee  is  ; 

For  husiness  to  husiness  meetings  m 

Costa  Rica  only  (not  traveling  to  an 

additional  trade  mission  countr\d.  th‘' 
liunfocMvill  l,oS2.1(Kl  U„  a 
Linall  or  im»lioni-sizo<l  oiiKrrpnso  (SMl.l 
I*  and  S5.1()0  for  large  linns*. 

For  business-to-husiness  meetings  n 
Co.sta  Rii-.a  and  another  market,  i.e.  El 
Salvador  OR  Honduras  OR  Cuatemala 
*•  OR  Belize  OR  Nicaragua,  the 

participation  fee  will  be  $2.81)0  lor  a 

small  or  medium-sized  enterprise^ 
(SME)*  and  $5,800  for  largii  hrms  . 

'The  mission  registration  lee  also 
includes  the  Trade  Americas— 
Optiortunities  in  C,entral  America 
cOnference  registration  fee  oi  S450  ior 
one  participant  from  eac.h  firm,  maikc.t 
briefing,  networking  reception. 

interiireters  associated  with  the 

conference  and  husiness  con.sultations. 
'There  will  he  a  .$500  fee  lor  ea(:h 
additional  firm  representative  (large 
firm  or  SME)  that  wishes  to  participate 
in  Ibisiness-to-Business  meetings  alter 

the  conference.  ....  , 

i  not  Expenses  for  travel,  lodging,  most 
meals,  and  incidentals  (e.g..  local 


1  *  An  SMK  is  dnlinnd  as  a  firm  will)  alU)  nr  Inwnr 

,,„,,lovnnsnrl!,al  .,ll,nrwis.M,nalilins  |.s  a  Mnall 

l.nsintiss  nndnr  .SHA  rounlatmns  (snn 

mi  ll  slid  unv/scrvicds/coiitidrlinii  (niiilK  .s, 

ami  S  a.)d  suhsidiarins  will  l.o  o.nsnlnrnd  wlmn 

;t!;!:;mini>)«l.usinnsssi.o.'l1)ndualpr..:.n^ 

dm  (-.nnmmrcial  Snrvicn's  nsnr  loo  sc8o<  nW.  dial 

l.o.:amooffo<:tivoMavl.2()()»(sooJ(^ 

inilidtivdOitml  for  additional  inlormalion). 
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transportation,  interpreters)  will  he  the 
r(!S])onsihility  of  each  mission 
parti(:i])ant. 

Inl(^r<>ov(irnnwnt(il  C.oopcnition  and 
Assistanct}  for  Siuoll  Ihisinossos 

The  IJ..S.  .Small  Business 
Administration  is  partnering  with  .State 
trade  organizations  to  promote 
increa.sed  trade  and  exporting  through 
the  State  'I’rade  and  Ex])ort  Promotion 
(.STEP)  program.  As  part  of  this 
program,  some  .States  are  offering 
financial  assistance  for  tI..S.  small 
hnsines.ses  to  assist  them  in  pnrsning 
exj)ort  opportunities,  such  as  through 
partici])ation  on  a  Department  of 
Commerce  trade  mission.  .Small 
hnsines.ses  interested  in  more 
information  about  the  .STEP  in  their 
.State  are  encouraged  to  contact  their 
.State  .STEP  representative  (contact 
information  available  by  clicking  on  the 
interactive  map  at  www’.sho.gov/stop)  to 
learn  more  about  the  resources  and 
assistance  offered  by  their  .State  trade 
organization. 

(Amdiiions  for  Participolion 

•  An  applicant  must  submit  a 
completed  and  signed  mission 
a])|)lication  and  sup])lemental 
api)lication  materials,  including 
adecpiate  iiddrmation  on  the  company's 
proclucts  and/or  .services,  ])rimary 
market  objectives,  and  goals  for 
jjarticipation.  If  the  Dei)artment  of 
Commerce  receives  an  incomplete 
ap]dication,  the  Diipartment  may  reject 
the  ajjplication,  retpiest  additional 
iidbrmation,  or  take  the  lack  of 
information  into  at:count  when 
evaluating  the  applications. 

•  Each  applicant  mu.st  also  certifv 
that  the  products  and  services  it  seeks 
to  export  through  the  mi.ssion  are  either 
jModuced  in  the  United  States,  or.  if  not. 
marketed  under  the  name  of  a  l)..S.  firm 
and  have  at  least  til  ])ercent  II. .S. 
content  of  the  value  of  the  finished 
product  or  .service. 

S(do(:tioii  (Jritoria  for  PoiUcipotion 

Selection  will  h(!  basixl  on  the 
following  criteria: 

•  .Suitability  of  the  company’s 
products  or  services  to  each  of  the 
markets  the  com])any  has  expressed  an 
interest  in  visiting  as  part  of  this  trade 
mi.ssion. 

•  Company's  i)otential  for  business  in 
each  of  the  markets  the  companv  has 
ex])res.s(>d  an  interest  in  visiting  as  part 
of  this  trade  mission. 

•  Consistency  of  the  ap])licant'.s  goals 
and  objectives  with  the  stated  scoi)e  of 
the  mission. 

Referrals  from  j)olitical  organizations 
and  any  documents  containing 


references  to  partisan  political  activities 
(including  ])olitical  contributions)  will 
he  nmioved  from  an  applicant’s 
submission  and  not  considered  during 
the  .selection  process. 

Tiniefranie  for  Kecriiilmenl  and 
Applications 

Mission  recruitment  will  Im; 
conducted  in  an  open  and  |)ul)lic 
maniujr,  including  publication  in  the 
Federal  Register,  posting  on  the 
Commerce  De|)artment  trade  mission 
cahmdar  on  u’u  u'.e.vpor/.go\',  the  Trade 
Americas  Web  j^age  at  (http:// 
oxport.;^ov/tr(idooiuoric(is/tradoovonts/ 
tr(tdoiuissions/contr(d(nmnh:ojulv20 1  li  / 
index. asp),  and  other  Internet  Web  sites, 
])re.s.s  releases  to  the  general  and  trade 
media,  direct  mail  and  hroadca.st  fax. 
notices  by  indu.strv  trade  associations 
and  other  multi])lier  groups  and 
announcements  at  industry  meetings. 
symi)osia,  conferences,  ami  trade  shows. 

Recruitment  for  the  mi.ssion  will 
begin  immediately  and  conclmh;  no 
lat(!r  than  May  17,  2013.  The  II. .S. 
Department  of  Commerce  will  review 
a])])lications  and  make  selection 
decisions  on  a  rolling  basis  until  the 
maximum  of  30  participants  are  selected 
beginning  March  15,  2013.  After  May 
17,  2013,  comi)anies  will  he  considered 
only  if  space  and  scheduling  con.straints 
j)ermit. 

II. .S.  Contact  Information: 

lessica  Cordon,  li..S.  Export 

Assistance  Center — jackson,  M.S. 
lessi(:a.Gordon@trade.<>ov,  Tel:  001- 
373-0784 

Diego  Caltesco,  11..S.  Export 

Assi.stance  Center — Wheeling  \VV, 
Diego.Gattesco@trade.gov,  Tel:  304- 
243-5493 

Central  America  Contact  Information: 

Angela  Dawkins,  Commercial  Offic:er, 
11..S.  Commercial  .Service — El 
.Salvador,  Angela . Da \vkins@ 
trade.gov 

Maria  Rivera,  Regional  Commercial 
.Sp(;ciali.st,  II. .S.  Commercial 
.Service — El  Salvador,  Maria. 
Pivera@trade.gov 

Klnoi'ii  Meye, 

Trade  Program  Assistant. 

|I  K  Doc.  :i()i:i-().'>.S2.'‘j  ^'ilc(l  mill 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Civil  Nuclear  Trade  Policy  Mission 
to  Hanoi,  Vietnam  &  Beijing  and 
Sanmen,  China;  May  16-23,  2013 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice. 


Mission  Description 

The  United  .States  De])artment  of 
Commerce  (DOC)  International  Trade 
Administration’s  (ITA)  Manufacturing 
and  Services  (MAS)  and  U..S.  and 
Foreign  Commercial  Service  (C.S)  units 
are  organizing  an  executive-led  Civil 
Nuclear  Trade  Policy  Mission  to  Hanoi. 
Vietnam  and  to  Beijing  and  .Sanmen. 
China  from  May  18-23,  2013. 
Participants  may  elect  to  participate  in 
both  the  Vietnam  and  China  ])ortions  of 
the  mission,  or  only  one  of  these 
countries.  The  purpo.se  of  the  mi.ssion  is 
to  connect  U..S.  com])anies  with  key 
contacts  in  the  target  markets  and  to 
promote  market  policies  and  procedures 
that  enable  U..S.  com])anie.s  to  gain 
robust  access  to  commercial 
op])ortunities  in  the.se  markets.  As  an 
optional  day  i)rior  to  the  start  of  the 
trade  mission,  in  Hanoi,  Vietnam,  trade 
mi.ssion  particijiants  will  have  the 
opportunity  to  observe  the  U..S.- 
A.ssoc:iation  of  .Southeast  Asian  Nations 
(A.SEAN)  '  Energy  Cooperation — 
.Subsector  Network  workshoj)  on  civil 
nuclear  power  on  Mav  18.  2013. 

Vietnam  and  China  offer  abundant 
o})])ortunities  to  civil  nuclear 
companies.  According  to  the  China 
Nuclear  Power  Middle  and  Long  Term 
Plan  2005-2020,  China’s  nuclear  jjower 
installed  capacitv  will  reach  80  million 
to  70  million  kilowatts,  and  the  total 
investment  in  the  nuclear  power  market 
will  be  more  than  450  billion  vuan  (U..S. 
.S72  billion)  by  2020.-  China’s  nuclear 
indu.strv  is  ex])ected  to  grow  to  nearly 
.S30t)  billion  by  2020  and  commerciai 
o])portunitie.s  in  Vietnam  are  currently 
estimated  at  .Sit)  billion  and  are 
expected  to  grow  to  .S50  billion  by  2030. 

The  Civil  Nuclear  Trade  Policy 
Mission  offers  a  timelv  and  cost- 
effective  means  for  U..S.  firms  to  engage 


'  A.SK.XN  MimiiIhm' (:()imlri(!s  include!.  |{run(!i. 
ISiirina.  CiiinlxHli.i.  liuiiiiKtsia.  I.ao.s.  Malaysia,  llu; 
l’liili|)|)ini!s.  .Sin;4a|)(ir(!.  'I'liailand.  and  Vii^lnani.  'I'hc 
A.Sl'iAN  Plan  of  ;\clion  lor  I'inor^v  Coopiiiation 
2l)l(>-2(n.">  Tiolod  oni!  of  ils  slraloi^ic  goals  as  Ixiing 
■‘rogional  capacitv  Indiding  in  nncleuir  (incrgv  for 
ri!gidalors.  optiralors  and  n^lovanl  educational 
institutions,  among  otlu!r  tilings  tlirongli  training, 
worksliop.  .s(!ininar  and  information  cxcliango." 

-As  r(!porl(;d  l)v  tln!  Unilod  .Stales  Kmliassv  to 
Cliina  in  tteiijing. 
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with  key  .stakeholders  and  to  enter  tlie 
promising  Chinese  and  Vietnaine.se 
markets  for  civil  nuclear  goods  and 
scM’vices.  Target  snl).sec:tors  holding  high 
potential  lor  D.S  civil  nncl(!ar  ex])ort(!rs 
include:  Legal  aiul  advisory  services; 
engimuMing.  procurement  ami 
construction:  opiaators  and 
maintenance  |)rovid(Ms;  t;omponent 
mannlactnrers:  and  tin;  Inel  snhsector. 
including  mining.  (;nrichment.  Inel 
lahrication,  transport  and  storage.  There 
an;  also  opportunities  Tor  c;ollal)oration 
on  education  and  re.search  and 
development  with  U..S.  universities  and 
research  institutions.  A  II.S.  government 
delegation  with  senior  olTicials  from  the 
II.S.  Departments  of  (Commerce.  Energy 
and  State,  as  well  as  the  White  Mouse, 
will  accompany  |)articipants  during  tin; 
mission  to  servi;  as  advisors  and  civil 
nuclear  subject  matter  experts. 

This  mission  will  contribute  to  the 
President's  National  Export  Initiative 
(NEl.  www.f^xpoii.^ov/nai)  and  the 
DOC’s  (]ivil  Nuclear  Trade  Initiative 
(CNTl.  http:/ /(export. }>,ov/ci\  iInucU^(ir/ 
indcx.dsp),  hv  assisting  II.S.  hn.sim;.sses 
in  entering  or  expanding  in 
international  markets,  and  (;nhancing 
II.S.  exports. 

Eligible  mission  participants  inclnde 
n;pr(;s(;ntativ(;.s  of  II..S.  comi)anii;s  from 
across  the  civil  unclear  snp])ly  chain, 
including  entiti(;s  providing  related 
s(;rvice.s  to  the  industry  such  as 
nniversiti(;s  and  re.s(;arch  institutions,  as 
well  as  ll-S.  trath;  associations  in  the 
civil  nnch;ar  industry  who.se  nu;mher.s 
hav(;  both  comim;rcial  and  policy 
interests  in  (diina  and  Vietnam.  The 
mission  will  help  II. ,S.  companies  ami 
l!.,S.  trade  associations  gain  market 
insights,  make  industry  contacts, 
solidify  hnsine.ss  strat(;gies.  and  identifv 
or  advance  specific  projects  with  the 
goal  of  increasing  II. .S.  civil  nuclear 
exports  to  (ihina  and  to  Vietnam.  Tin; 
.schedule  will  inclnde  hnsine.ss 
a))pointm(;nts  with  pn;-.screein;d 
pot(;ntial  buyers,  agents,  di.strihntors 
and  joint  venturi;  partners;  meetings 
with  national  and  regional  gov(;rnment 
oflicials:  and  networking  ev(;nts.  This 
mission  also  will  |)rovi(le  v(;nue.s  for 
s(;nior  II.S.  gov(;rnment  officials  and 
|)articipating  organizations  to  me(;t  with 
(;hin(;se  and  Vi(;tnamese  officials  to 
discn.ss  timely  unclear  issues.  The 
mission  will  allow  U..S.  comjjanies  and 
trade  as.sociations  to  he  part  of  an 
official  II. .S.  government  del(;gation. 
rather  than  traveling  to  (ihina  or 
Vietnam  individually,  and  enhances 
their  ability  to  secure  desired  meetings. 
The  delegation  will  he  compri.sed  of  at 
l(;a.st  l.'j  II..S.  companies  and  trade 
associations. 


In  Nov(;mher  2()()t).  President  Obama 
signed  a  joint  Statement  at  tin;  first  li.S.- 
A.SEAN  Leaders’  Meeting  that  inclnd(;d 
the  following;  "the  United  Stat(;s 
propos(;d  that  thi;  11. .S.  .S(;cr(;tary  oi 
I'inergy  and  the  A.Sl-iAN  Ministers  on 
Energy  meet  in  20  H)  to  advance  energv 
security  and  ch;an  energv  and  to  explori; 
cooperation  in  renewable  and 
alternative  energy  *  *  *Und(;rthe 
A.S1‘]AN  En(;rgy  (;oop(;ration — .Snh.s(;ctor 
Network,  the  II.S.  government  final iz(;d 
an  energy  work  plan  that  includes 
nuclear.  A  nnmh(;r  of  tin;  countries  in 
A.SEAN  an;  c:onsidering  nuclear  (;nergv 
for  power  generation  as  a  long-t(;rm 
option.  The  l).S.-A,SEAN  workshop  on 
civil  niu:lear  ])ow(;r  serves  as  a  forum  for 
the  II.S.  mission  ])articipant.s  to  gain 
substantive  insights  on  each  of  the  t(;n 
m(;ml)er  countries’  energy  plans, 
including  unclear  developments  and 
planning  horizons.  In  addition,  ther;; 
will  hi;  networking  opportunities  for 
mi.ssion  d(;legate.s  to  meet  and  s])eak 
with  repr(;s(;ntative.s  from  the  A.SEAN 
meml)(;r  count ri(;s. 

(]nmmen:ial  Setting 

\'it;tii(ini:  From  2(K)()  until  2012. 
Vietnam’s  animal  UDP  growth  rate 
averaged  (>.()  ])erc(;nt.  r(;aching  an  all- 
tiini;  high  of  H..";  iiercent  in  D(;c(;mh(;r 
2007.  Its  energy  mix  in  2010  was  38 
percent  hvdro.  31.4  |)ercent  gas.  18..^) 
])ercent  coal,  and  12. 1  perc(;nt  other 
fuels.  *  Demand  is  growing  rapidly. 
r(;snlting  in  electricity  rationing. 
Electricitv  d(;mand  growth  has  been  14 
lierc.ent  ])er  y(;ar.  In  )nly  2011.  in  tin; 
aftermath  ol  the  March  2011  Fnknshima 
accident,  the  Prime  Minist(;r  a])])roved 
the  X’dtioncil  Mdstcr  Plan  for  Hloctricitv 
Dovdlopiudiit  for  201 1-2020  with  the 
Vision  to  2030.  The  government 
.specifi(;d  Ninh  Thnan  1  &  2  Nuclear 
I’ower  Plants  (NPP)  with  a  total  of  eight 
1000  MWe  reactors  coming  on  line 
annually  from  2020-2027.  In  March 
2012.  the  Vietnamese  government  re¬ 
stated  that  it  would  continue  to 
implement  its  nuclear  power  ])rogram 
and  deploy  the  Ninh  Thnan  NPPs  in 
coop(;ration  with  Rn.ssia.  Vi(;tnam  mav 
hi;  tin;  first  .Southeast  Asian  country  to 
hnild  a  NPP.  Tin;  goal  for  this  .s(;gment 
of  thi;  mi.ssion  is  to  hel])  II..S.  .sni)])liers 
establish  a  “foothold”  in  tlu;  Vi(;tnamese 
market  as  the  country  develojis  its 
nuclear  |)ow(;r  program. 

Chimt:  Since  1‘I70.  (ihina’s  UDP  has 
grown  at  an  average  rate  of  almost  ten 
])(;rcent  annually  and  in  200tl  Uhina 
snrpa.ssed  the  lJnit(;d  .States  to  hecomi; 
the  world’s  largest  energy  consumer. 
Nearly  eighty  percent  offihina’s 


‘  Vinliiam  Atomic  liiicif^y  Afimicy'.s  I’lo.siMitiition 
to  lAKA.  Miircli  H)]  !. 


eh;ctricitv  is  i)rodnc(;d  from  fo.ssil  fuel 
(mostly  coal)  <md  18  perct;nt  from 
hydro,  with  a  small  ])ercentage 
prodticed  from  renewable  sources. 
Nticletir  |)ower  .sti])])li(;s  2  ])(;rcent  of 
Uhimi’s  electricitv.  (Ihina  has  the  iastest 
growing  nuclear  itnitrgv  program  in  the 
world.  There  tin;  currently  It)  retictors  in 
oiienition  and  nearly  30  itnd(;r 
construction  emploving  technologies 
frotn  Enmce,  Uitnada.  Russia  and  the 
United  States.'  In  October  2012,  Premier 
\V(;n  liahao  otttlined  a  modified 
aj)])ro;ich  to  nuclear  power  d(;velo])ment 
thiit  takes  it  steady  pace  to  htiild  NPPs 
iind  will  c.om])ly  with  new  generation 
.safetv  stiindards.  The  revi.sed  nucleiir 
ca])iicity  target  for  2020  is  now  .lO  UWe. 
During  the  siime  timeframe,  the  .State 
('ouncil  approved  thi;  12th  Fivo-Ydor 
Plan  for  XhicIdiU'  Sofotv  ond  Rddioovtivo 
Pollution  Provontion  ond  \lsion  for 
2020.  in  which  Chimi  i)lans  to  spend 
RMB  80  billion  (S13  billion)  on 
improving  nuclear  safety  at  plants 
already  in  o])eration  as  well  as  those 
currently  under  construction  or  planned 
over  the  next  three  vears.  The  planned 
iidiind  sites  have  been  put  on  hold  until 
after  201.'). 

•  Uhina  hiis  three  .stiite-owned 
enterjirises  (.SOEs)  th.it  are  ])ermitted  to 
own  NPPs: 

Uhina  Niitional  Nuclear 
Uori)orafion  (UNN(d: 

Uhiiiii  Uiiiingdong  Nuclear  Power 
Uorporation  ((X'.NPU);  and 

(diina  Power  Investment 
(k)ri)oration  (UPl) 

•  Cihina  idso  has  set  np  additionid 
.SOI’is  to  undertake  NPP  construction 
and  other  business  activities,  including: 

Uhina  Nuclear  Power  Engineering 
Uompany; 

(diina  Uuangdong  Engineering 
(A)m])any: 

.State  Nuclear  Power  Engineering 
Uom])anv: 

Uhina  Power  Investment  Nuclear 
Engineering  Uom])any: 

Uhina  Nuclear  Engineering  and 
Uonstrnction  Uorporation:  and 

.State  Nuclear  Power  Technology 
(iorjjoration  (.SNPT(’)  is  undertaking 
APIOOO  technology  and  developing  the 
UAP1400. 

The  governmental  organizations  that 
are  responsible  for  unclear  en(;rgv 
development  in  Uhina  are  the  .State 
Uonncil.  tin;  National  En(;rgy 
Administration  (NEA),  the  Uhina 
Atomic  I'inergy  Authority  (UAE,A).  and 
the  National  Nuclear  Safety 
Administration  (NN.SA). 


'llii.s  iiironiiiiiion  is  in  accordiinco  with  ri)|)()rls 
Iron)  till!  IJ..S.  I•.’ml)assv  in  Boijinaand  tin!  World 
Nncloar  .Association.  hltp://\\  \\  \v.\\  (>ikl-niicltHti.or>!,/ 
inlo/inia.'l.lilnil  (21) Kt). 


•  I'Ih:  Slcifo  Council  is  flio  highest 
oxociitivo  body  ol  slnlo  power  end 
ndnnnistretion  responsiljle  for  cerrvine 
‘Jill  j)rinciples  and  policies  as  well  as 
die  regnlations  and  laws. 

•  I  h(!  Nl'^A,  an  independcnit 
nnni.sterial  level  agency  within  the 
National  Development  and  Reform 
(.nmmi.ssion.  is  respon.sihle  for  unclear 
power  development  and  nuclear 
industry  management; 

•  The  CARA,  an  agency  under  the 
Mnn.strv  oi  Indnsiry  and  Information,  is 
resjKinsihle  for  nuclear  fuel  cycle 
industry  management  and  nuclear 
(iniergencv  pnipareclness  and  response. 

•  1  he  NNSA  under  the  Ministry  of 
hnvironment  Protection  is  responsible 
lor  unclear  safety  regulation  and 
licensing  and  regulating  nuclear 
installations,  components,  and 
materials. 

Dltimately.  China’s  long-term  unclear 
onergy  policy  goals  are  to  establish 
indigenous  as.semhly.  fabrication,  and 
unclear  fuel  production  cajiahilitv; 
niaximize  domestic  mannfactnring  of 
piiwer  plants  and  e{|iiipment  with  self- 
mliaiKje  in  design  and  management;  and 
to  e.stahh.sh  and  enhance  international 
cooiieration  to  establish  their  own 
le.K.tor  market,  aimed  at  exportin<>  its 
‘iwn  reactors  in  the  future.  However,  in 
the  near-term.  China  will  rely  on 
oxisling  ecpiipnient  and  .services  in  the 
global  sniijily  chain. 

Mission  (foals 

Thogoal  of  the  Civil  Nuclear  Trade 
ohey  Mi.ssion  to  Vietnam  and  China  is 
to  promote  exports  of  civil  nuclear 
goods  and  services  and  encourage 
market  policies  and  procedures  that 
onahle  IJ.S.  companies  to  gain  robust 
Hcce.ss  to  commercial  ojijiortunities  in 
tlie.se  markets. 

In  Vietnam,  the  mission  will  helii  IJ.S. 
companies  and  trade  associations 
investigate  potential  opiiortnnities,  and 
educate  Vielname.se  stakeholders  on 
D.S.  nuclear  energy  cajiahilities.  The 
mission  akso  will  include  a  he.st 
practices  seminar  to  di.scn.ss  the 
c.hallenges  countries  face  when  first 
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deviihiping  a  nuclear  energy  program. 

iKj.se  activities  will  contain  a  .stron<> 
trade  promotion  component  and  akso 
se(^  to  addre.ss  the  policy  challenges  to 
■  >  .  (  ivil  nuclear  imergv  companies 
‘ilierating  or  .seeking  to  operate  in  this 
'■‘iiii'lr.v.  While  in  Hanoi,  trade  mi.ssion 
pmlicipants  will  participate  in  the  IJ.S.- 
ASlv\N  workshop  on  civil  nuclear 
power,  enabling  networking 
oppmlimities  with  ASEAN  government 
otticials  and  industry  experts  and 
promoting  IJ.S.  civil  nuclear 
technologies  and  serx'ices. 

In  (diina.  the  mi.ssion  will  clarify  for 
D.S.  coinjianies  and  trade  associations 
liow  to  acce.s.s  commercial  opportunities 
m  various  sectors  of  China’s  nuclear 
onergy  industry,  will  seek  to  increase 
awarene.ss  of  U.S.  nuclear  industry 
capabilities  among  Chinese  government 
officials  at  the  central  and  provincial 
governmenl  levels,  and  will  connect 
t.S  companies  and  trade  as.sociations 
with  ajipropriate  decision-makers. 

Mission  Scenario  •'* 

Prior  to  the  .start  of  the  trade  mi.s.sion. 
on  May  ](>  in  Hanoi,  trade  mi.s.sion 
liiirticipants  will  have  the  oiition  to 
oliserve  the  IJ.S.-ASEAN  civil  nuclear 
power  workshop.  The  workshop  will 
mcliide  five  panel  .se.ssions  on  topics 
ranging  from  nuclear  iiifraslrnctiire  to 
wa.ste  management  and  fuel  .services, 
and  a  discu.ssion  on  the  e.ssential 
olements  in  develojiing  a  safe  and 
sec. me  unclear  ])ower  program.  ASEAN 
representatives  will  discuss  the 
apiiropriatene.ss  of  new  technologies  to 

their  country’s  particular  circmiistances 

and  earn  about  developing  a  robust 
regulatory  and  legal  framework  for 
safety  and  liability. 

On  May  17  in  Hanoi,  trade  mis.sion 
participants  will  receive  a  U.S.  Emha.ssv 
liriefing,  and  meet  with  .senior 
Vietname.se  officials  at  the  Ministry  of 
Science  and  Technology,  the  Ministry  of 
hidustry  and  Trade,  and  executives  from 
Electricity  Vietnam.  Participants  will 
attend  a  lunclieon  with  remarks  hv  the 
(•ommerce  official  leading  the  tradi' 
mi.ssion.  the  U.S.  Amha.s.sador  to 


Viotnam  and  officials  from  the 

Uovernment  of  Vietnam  (UOV)  In 
addition,  there  will  he  a. seminar  on  he.st 
practices  where  trade  mi.s.sion 
participants  will  share  their  experience 
from  jirojects  in  other  markets  and 
Vietnamese  |)articipant.s  will  di.scn.ss 
opportunities  for  U.S.  companies  in 
\  lelnam.  Vietname.se  jiarticipants  in  the 
seminar  on  he.st  practices  include; 
Vietnam  Atomic  Energy  Institute 
(VINA  lOM).  Vietnam  Agency  for 
Radiation  and  Nuclear  Safety  and 

JrvM;’'  rloclricilv  Viel„„n, 

(p  N).  and  the  Ministry  of  Indu.strv  and 
I  rade.  hi  the  evening,  mi.s.sion 
participants  will  meet  with  Vietnamese 
I  rime  Minister  Nguyen  Tan  Dung  and 
attend  a  farewell  dinner  with  the  U  S 
government  delegation.  Vietnamese' 
go\'ernment  officials  and  mi.s.sion 
participants. 

Un  May  20  in  Peijing,  trade  mi.s.sion 
participants  will  participate  in  an 
Embassy  briefing,  meet  with  Chinese 
ffovernment  officials  (NEA.  CAEA. 

NNSA.  Ministry  of  Commerce.  (JNNC 
SNPTC,  CPI  and  CCiNPC)  and  take  part 
m  Inisine.ss  apjiointments  with  private- 
sector  organizations.  In  addition,  they 
will  enjoy  a  networking  recejition 
ho.sted  by  U.S.  Amha.s.sador  (kiry  Locke 
and  attended  by  representative.s Of 
C-hine.se  industry  and  government 
oflicials  and  other  key  stakeholders. 

On  May  2.1  in  Sanmen.  trade  mi.s.sion 
particiinmts  will  have  meetings  with 
cy  civil  nuclear  Chine.se  government 
and  indu.strv  officials  and  visit  the 
Sanmen  AP  I  (too  nuclear  jiower  plant. 

A  U.S  government  delegation,  which 
will  include  .senior  officials  from  the 
I  .S.  pejiartments  of  Commerce,  Ener<>v 
and  State,  and  the  White  House,  will”' 
accom])any  jiarticipants  during  the 
mi.ssion.  Trade  mi.s.sion  particijiants  will 
he  conn.seled  before  and  after  the 
mission  by  CS  China  and  CS  Vietnam 
staff  and  other  federal  agencies  actively 
involved  in  nuclear  energy  trade 
promotion  activities  in  Vietnam  and 
(diina. 


U  S-ASEAN  workshop  (Optional) 

- - - INolelhalspecilic  events  and  meeting  limes  have  yet  le  be  conlirmed) 

_ Location  ^ _ _ _ _ 

- -  Activity 

. - ■ - - 

.  c-'nITs? of r'f 

'P“P“°"  PPP  nelwoSg  went  ° 

- 1 - - *1:;"  P  PPIdl  (lor  participants  not  attending  the  U.S.-ASEAN  Workshop), 


■■Sulijocl  lo  av.iilal.ililv  and  cmilinnalinn. 
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Proposed  Timetable  for  U.S.  Mission  to  Vietnam  and  China 

[Note  that  specific  events  and  meeting  times  have  yet  to  be  confirmed] 


Date 

Location 

Activity 

Friday,  May  17,  Day  1  ... 

Hanoi  . 

1 

Morning: 

•  U.S.  Embassy  Briefing. 

•  Visit  Ministry  of  Science  and  Technology. 

•  Visit  Ministry  of  Industry  and  Trade. 

•  Visit  with  Electricity  Vietnam. 

Luncheon:  with  remarks  by  Trade  Mission  Leader,  Ambassador  Shear,  and  Government  of  Viet¬ 
nam. 

Afternoon:  Seminar  on  Best  Practices— U.S.  delegates  share  experience  from  projects  in  other 
markets. 

•  Vietnamese  participants  include:  Vietnam  Atomic  Energy  Institute  (VINATOM),  Vietnam 
Agency  for  Radiation  and  Nuclear  Safety  and  Control  (VARANS).  Electricity  Vietnam  (EVN), 
Ministry  of  Industry  and  Trade. 

Evening: 

•  Meeting  with  Prime  Minister  Nguyen  Tan  Dung. 

•  Farewell  Dinner  with  Delegates. 

Saturday,  May  18,  Day  2 

Hanoi  . 

Delegates  on  their  own. 

Sunday,  May  1 9,  Day  3 

Beijing  . 

Arrive  Beijing. 

Check  in  at  hotel. 

Welcome  reception  and  U.S.  Embassy  Briefing  (organizations,  U.S.  government  delegation.  Em¬ 
bassy  staff). 

Monday,  May  20,  Day  4 

Beijing  . 

Morning:  Beijing  government  meetings  to  include:  NEA, 

CAEA,  NNSA,  MOFCOM. 

Afternoon:  Government  meetings. 

Evening:  Networking  reception  hosted  by  Amb.  Locke. 

Tuesday,  May  21,  Day  5 

Beijing  . 

Morning:  Industry  meetings. 

Afternoon:  Government  meetings  with  CNNC,  SNPTC, 

CGNPC,  CPI. 

Evening:  Open. 

Wednesday,  May  22, 

Beijing-Ningbo  .. 

Morning:  Industry  meetings. 

Day  6. 

Afternoon:  Train/plane  to  Ningbo,  bus  to  Sanmen. 

Evening:  Dinner  with  CNNC. 

Thursday,  May  23,  Day 

Ningbo  . 

API 000  site  visit. 

7. 

End  of  Mission. 

(NB:  The  precise  schedule  will  depend  on  availability  of  local  government  officials  and  business  managers,  and  the  specific  goals  of 
participants.) 


Participation  Keriuiremenls 

U.S.  companies  and  11. S.  tradr; 
associations  intenrsted  in  partici|)ating 
in  tlie  trade  mission  must  complete  and 
submit  an  ajrplication  ])ackage  for 
consideration  l)y  the  IDOU.  All 
applicants  will  he  evaluattul  on  their 
ability  to  meet  certain  conditions  and 
best  satisfy  thr;  seleidion  criteria  as 
ontlimul  below.  A  minimum  of  l.T  and 
maximum  of  20  companies  and/or  Iradr; 
associations  will  be  selected  to 
partici])ate  in  tin;  mission  from  the 
ap|)licant  j)ool.  II. .S.  companies  or  trade 
associations  alrmidy  doing  bnsimjss 
with  Uhina  and/or  Vi(!tnam.  as  wrdl  as 
tho.se  s(!eking  to  entrir  these  markets  for 
th(!  first  time,  may  aj)|)ly. 

Fees  and  Fxprmses 

After  a  company  or  organization  has 
berm  select (m1  to  participate  on  thr; 
mission,  a  irayment  to  the  DOU  in  tlu; 
form  of  a  participation  feri  is  rerjuirrul. 
II..S.  com|)anies  and  organizations  may 
el(!ct  to  partici])ate  in  both  the  Virdnam 
and  Uhina  portions  of  tlir;  mission,  or 
OIK!  of  the  countries.  Participants  will  bt! 


able  to  tak(!  adyantage  ofU.S.  limba.ssy 
rates  for  hotel  rooms. 

•  T'he  f(!e  to  particijiate  in  tlu!  mission 
to  Uhina  and  Vietnam  is  SSnOO  for  a 
small  or  medium-sized  comijany 
(.SME)''  or  for  a  trade  association,  and 
S7()()()  for  a  large  com])any.  Tlu!  fee  for 
each  additional  repr(!S(!nlatiye  (large 
company,  trade  a.ssociation.  or  SME)  is 
Si:W(). 

•  'file  fee  to  ])articipat(!  in  the  China 
liortion  only  is  S4()()()  for  an  SME  or 
trade  association  and  $4800  for  a  large 
company.  The  lei!  for  (xich  additional 
r(!])res(!ntatiy(!  (large  com])any,  trade 
a.ssociation,  or  .SME)  is  SHOO.  'This  fei! 
also  inchid(!s  the  cost  of  trans])orlation 
from  l}(!ijing  to  .Sanm(!n. 

•  ITu!  f(!(!  to  ])artici])at(!  in  the 
Vietnam  ])ortion  only  is  S1500  for  an 


'■An  .SMI-;  i.s  (l(;linn(l  as  a  linn  will)  iiOO  nr  li‘\v(!r 
<Mn|)l(iy(!ns  iir  that  nthnrwisn  r|iialili(!s  as  a  small 
hnsinoss  niulnr  .SliA  r(!gnlati(ins  Isi'c  hWp:!/ 

WWW  .nl)(i.>‘i>\7scivicfs/(  i)nlr(i(  lin}’  oppitrliiiiilics/ 
siy.csUiiidtifdstopics/inih'x.hlmll.  I’anmt  cninpanins. 
aHiliat(‘s.  and  sul)si(liari(!s  will  Ix!  cnnsith^nxl  wlnm 
(lnl(M'ininin<{  hnsinnss  si/.n.  Tim  dual  pricing  ndincis 
IIk!  Coinnnu'cial  .ScM  vicn's  iis(;r  hs;  scluulnh;  that 
hncaini!  nlhictivc!  May  1.  I'DOlt  (siut  lull):// 
www.(:xi)(>rl.‘>()\7iu:wsli‘ll(!i/m(ir(:h2l)(lll/ 
inilidlivas.lUnd  lor  additional  iiddnnalion). 


.SME  or  trade  association  iind  S2200  for 
a  largt!  conijiany.  The  let!  for  each 
iidditional  representatiye  (large 
compiiny,  trade  association,  or  .SME)  is 
S500. 

Exclusions 

The  mi.ssion  fee  does  not  include  any 
jiersonal  tray(!l  expenses  such  as 
lodging,  most  meals,  local  ground 
transportation.  exc(!])t  as  stated  in  th(! 
proposed  timetahle,  and  air 
trans|)ort<ition  from  tlu!  United  .Stat(!s  to 
th(!  mission  sites  and  ndnrn  to  the 
United  .Stat(!s.  Hnsimtss  vistis  may  be 
riuiuired.  Coyernment  lees  and 
|)rocessing  (!xp(!ns(!s  to  obtain  such  v  isas 
also  :ir(!  not  included  in  the  mi.ssion 
costs.  However,  tlu!  DOC  will  ])royide 
instructions  to  each  particip.mt  on  the 
])roc(!dnres  reijuired  to  obtain  nece.ssary 
hnsiness  visas. 

Conditions  for  Participation 

Applicants  must  submit  a  completed 
mission  ap])lication  sign(!d  by  a 
company  or  trade  association  official, 
tog(!th(!r  with  sn])])lemental  application 
materials,  including  adeipiate 
information  on  the  organization’s 
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l)n)(iii(:ts  and/or  .sorvicijs,  primarv 
market  ol)jectives,  and  goals  for 
])arli(;ij)ation.  If  the  DOd  receives  an 
incomplete  application,  the  IKK]  may 
niject  the  ai)])lication.  retpiest  additional 
information,  or  tak(!  the  lack  of 
information  into  account  in  its 
evaluation. 

Each  applicant  akso  mn.st  c;ertily  that 
the  products  or  s(!rvic(;s  it  .seeks  to 
export  through  the  mission  are  either 
])ro(lnced  in  the  United  States,  or.  if  not, 
marketed  under  tin;  name  of  a  II. S.  firm 
and  have  demonstrahle  II..S.  content  of 
the  value  of  the  finished  product  or 
service.  In  the  case  of  a  trade  association 
or  trade  orgaidzation.  the  applicant 
must  certify  that,  for  each  com])any  to 
1)1!  r(!])resented  by  the  trade  association 
or  trade  organization,  the  products  and 
.services  the  represented  comi)any  .seeks 
to  export  are  either  ])rodnce(l  in  the 
United  Statcis,  or,  if  not.  marketcid  under 
the  name  of  a  U.S.  firm  and  have 
(hiinonstrahle  U.S.  content. 

Selection  (Criteria 

Pr(!ferenc(!  will  he  given  to  applicants 
who  plan  to  partici])ate  in  both  the 
Vietnam  and  China  mission  sto])s. 
S(!lection  will  he  ha.sed  on  the  following 
criteria: 

•  Snitahility  of  the  company's  (or.  in 
the  case  of  a  trad(!  association. 
re])r(!sented  com])anies')  ])rodncts  or 
.services  to  (!ach  of  the  markets  thc! 
company  or  trade  association  has 
ex])ressed  an  interest  in  visiting  as  |)art 
of  this  trade  mission. 

•  The  company's  (or.  in  the  case  of  a 
trade  as.sociation,  represented 
companies')  potential  for  business  in  the 
region  and  in  each  of  the  markets  the 
company  or  trade  assoc:iation  has 
ex])ressed  an  interest  in  visiting  as  part 
of  this  trade  mission,  including 
likelihood  of  exports  resulting  from  the 
nnssion. 

•  Consistency  of  the  ap])licant 
com])anv's  (or,  in  the  case  of  a  trade 
association,  represiiiited  companies') 
goals  and  objectives  with  the  stated 
mission  scope. 

Diversity  of  com|)any  size,  sector  or 
subsector,  and  location  akso  mav  he 
considered  in  the  review  process. 

Referrals  from  ])olitical  organizations 
and  any  documents  containing 
refer(!nces  to  ])artisan  |)olitical  activiti(!s 
(including  political  contributions)  will 
he  removed  from  an  applicant's 
snhmission  and  will  not  he  considenid. 

Timeline  for  Recruitment  and 
Application 

Mission  recruitment  will  he 
conducted  in  an  open  and  jnihlic 
manner,  including  ])uhlicalion  in  the 
Federal  Regi.ster.  posting  on  the  DOC 


trade!  mi.ssion  cal(!ndar  [hitp:// 
(;\})ort.<>()v/ir(id(niussi()ns)  and  otlu!r 
lnt(!rnet  Web  sit(!.s  (including  the  Civil 
Nuclear  Exi)ort(!rs  Portal  at 
\\  \\  \\’.(!xp()rt.}>ov/(:ivilnii(:l(uir).  press 
r(!leas(!s  to  gen(!ral  and  trade  media, 
(lir(!ct  mail,  notic(!s  by  industry  trade 
a.ssociations  and  other  multi])li(!r 
groups,  and  ])ul)licity  at  imlnstrv 
m(!etings.  symi)osia,  conferences,  and 
trade  shows.  Recruitm(!nt  will  l)(!gin 
immediately  and  conclude  no  later  than 
A])ril  1.^,  2()13.  Th(!  DOC  will  r(!view 
ap])lications  and  make!  sele!e:tie)n 
eleu'.isieuis  eni  ii  re)lling  basis  by  Ai)ril  20. 
2013.  Ai)plicatie)ns  re!e:eive!el  after  April 

1.1,  2013  will  he  e:e)n.siele!re!el  e)nly  if 
s])ace  anel  se:heeluling  peninits. 

Contacts 

Daviel  Kine:aiel.  Manufaeituring  anel 
Se!rvic(!s,  Offie:e  e)f  Energy  and 
Envirennnental  Inelustries, 
Wa.shington,  DC.  Tel:  (202)  482-1700, 
I'imail:  David. Kin(:(ii(}@tr(i(Ie‘.gov. 
)e)nathcm  Cheseehre),  Mamdae.turing  anel 
Se!rvie;e!.s,  Offie:e  of  Enengy  ;mel 
Envireenmental  lnelustrie!s. 
Wa.shingteni,  DC.  Tel:  (202)  482-1 2‘)7. 
luneiil:  Joii(dhan.(dwsal)ro@tr(ida.gov. 

Kliieira  Meeye!. 

'l'|■(l(l(f  I’nignini  Assistanl. 

|1K  Ooe:.  :zen  ll-e),''),'):' 1  MIimI  «;4,5  iim| 

BILLING  CODE  3510-FP-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Pilot  Project 
Assessing  Economic  Benefits  of 
Marine  Debris  Removal 

agency:  National  Oe:e)anie:  anel 
Atmos])he!ric  Aelministration  (NOAA), 
Ce)mmere:e!. 
action:  Ne)tie:e!. 

SUMMARY:  The  Department  of 
Ce)nnne!rce!,  as  part  e)f  its  e:ontinuing 
effeji't  te)  re!elue:e!  paperwe)rk  anel 
re!S])e)nele!nt  hurelen.  inviteis  the  genieral 
public  anel  e)ther  Eeeleral  ageneiieis  te) 
take!  this  e)ppe)rtunity  te)  e:e)mme!nt  e)n 
])re)pe).se!el  anel/e)r  ce)nt inning  infe)rmatie)n 
e:e)lle!e:tie)ns,  ;is  re!epiire!el  by  the 
Paperwork  Re!elue:tie)n  Ae:t  e)f  190.1. 
DATES:  Written  e:e)mme!nt.s  must  he! 
suhmitteel  e)n  e)r  hefeere  May  10,  2013. 
ADDRESSES:  Direuit  iill  written  eieemments 
te)  lennife!!'  |e!ssu]),  De!])artmental 
P;iperwe)rk  Cle!aiane:e!  ()ffie:e!r. 
Department  e)f  Ce)nnnere:e!,  Re)om  0010. 
14th  anel  Constitntieen  Avenue  N\V., 
Washingte)!!,  DC  20230  (e)r  via  the 
lnte!rnet  at  llassiip@do(:.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 
Rexpie.sts  for  aelelitieenal  infe)rmatie)n  e)r 
e:e)])ie!.s  e)f  the  infe)rmatie)n  e:e)lle!e:tie)n 
instrument  anel  in.strue:tie)ns  .sheenlel  he 
elire!e:te!el  te)  )ase)n  Eanelrnm.  (301)  713- 
2‘)8‘)  e)r  lason. Landriiiu@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

rhis  reuiueLst  is  fe)r  a  new  infe)rmatie)n 
e:e)llee:tie)n. 

Uneler  the  imthe)rity  e)f  the  Marine 
De!l)ris  Researe:!),  Pre!ve!ntie)n.  anel 
Reelne:tie)n  Act  (Miirine  Deehris  Act  of 
2012,  33  U.S.C:.  1011  et  .seup.  as 
ameneleel  by  Title  VI  e)f  Public  Law  112- 
213),  NOAA's  Marine  Debris  Divisieen 
(MDD)  is  e:e)nelne:ting  a  pilot  i)re)je)e:t 
elesigneel  te)  as.sess  the  ee;e)nomic  benefits 
to  heiach  visite)rs  e)f  marine  elehris 
reme)val.  The  pre)je!e:t  will  use  a  revealeel 
preferene:e  valuation  appre)ach  (a 
ranele)!)!  utility  travel  e:e).st  me)elel)  te) 
a.sse!ss  hemefits  a,sse)e:iateel  with  marine 
ele!hri.s  remejval  at  seleuiteel  heachexs  in 
.Se)uthe!rn  Ciililbrniii.  The  MDD  intenels 
te)  e:e)nelue:t  a  mail  survey  e)f  Orange 
County,  Cidifornia  he)u.se!he)lel.s  in  e)reler 
te)  giither  l)e!ae:h  trip  elatei  reepiireel  te) 
eistimate  the  me)ele!l.  The  pile)t  ])re)je!e:t 
will  pre)viele!  infe)rmatie)n  fe)r  use  in 
assexssing  iinel  ])rie)ritizing  future!  effeerts 
te)  ie!elue:e!  e)r  re!me)ve!  marine  elehris.  The! 
pre)je!e:t  will  eikse)  lav  the!  gre)nnelwe)rk  for 
aelelitie)n;il  resexire:!)  re!late!el  te)  e!e:e)ne)mic 
benefits.  pre)vieling  infe)rmation  al)e)ut 
the  types  e)f  marine!  elederis  th;it  hexie:!) 
visite)rs  iire  e:e)ne:erne!el  ahe)ut  anel  aheent 
l)e)te!ntial  i!ce)ne)mie:  meeeleling 
e:hallenge!.s. 

II.  Method  ofCollection 

Re.s])e)nelent.s  will  pre)vide  infe)rmatie)n 
e)n  ])aj)e!r  feerms.  whie:h  will  he 
transmittexl  by  mail. 

III.  Data 

OMB  Control  Nunibar:  Neene!. 

Form  Nninher:  Ne)ne. 

Typo  ol  Haviaw:  Reigular  snhmi.ssie)n 
(new  information  ce)llee:tie)n). 

Affoctad  Puidic:  fnelivieluals  e)r 
he)use!holels. 

Estiniatad  \hnnbor  of  Baspondant.s: 
Primarv  survev.  1.200  re!.spe)nelenls;  ne)n- 
re!.spe)nele!nt  fe)lle)W-u])  survew,  120 
re!si)e)nelent.s. 

Estiinatod  Tima  par  Basponsa: 

Primarv  .snrve!y.  20  minutexs:  ne)n- 
rexspeenelent  fe)lle)w-up  .snrve!y,  1  minutexs. 

Estimatad  Tot(d  Anmnd  Bnrdan 
I  lours:  4^{)  heeurs. 

Estimatad  Tot(d  Anmud  Cost  to 
Public:  SO  in  re!e:e)relke!e!ping/repe)rting 
e:e)sts. 

IV.  Request  for  Comments 

Ceemimmts  are  inviteel  e)n:  (a)  Wdiether 
the  pro])ose!d  colle!e:tie)n  of  in  format  ie)n 
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is  lUMios.sary  for  the  proper  |)(a  fonnance 
of  the  functions  of  tlie  agcaicy.  including 
whether  the  inforinalion  shall  have? 
practical  utility:  (h)  the  accuracy  of  tin; 
agency’s  estimate  of  the  hnrden 
(including  hours  and  cost)  of  the 
|)ropose(l  coll(!clion  of  information;  (c) 
ways  to  enhance  the  (pialilx .  ntilitv.  and 
claritv  of  the  information  to  he 
collectcid:  and  (d)  ways  to  minimize  the 
hnrden  of  tin?  colhiction  of  information 
on  respondents,  including  through  the 
ns(;  of  automated  collection  techni(pi(!s 
or  other  forms  of  information 
technologv. 

(iomments  snhmitted  in  res|)onse  to 
this  notice;  will  l)e  summarized  and/or 
included  in  the;  reepie.st  for  ()M13 
a])])roval  of  this  information  coll(;ction: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  March  (>.  201  :t. 

(iwelliiar  Hanks. 

Mdiur^t'manl  Analyst.  Olfica  ol  the  Chinf 
Infnnnatinn  ( Ifficar. 

IFK  Dec.  2in;t-l).">.">.">l  l-'iled  ain| 

BILLING  CODE  3510-JE-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC534 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fislnirieis 
.Servici;  (NMFS).  National  Ocitanic  and 
Atmo.s|)heric  Administration  (NOAA). 
('.ommerce. 

ACTION;  Notice  of  public  meetings. 

SUMMARY:  file  (Caribbean  Fishery 
Manag(;m(;nt  (ionncil  ((Council)  and  its 
Admini.strative  Committee  will  hold 
imietings. 

DATES:  The  meetings  will  he  held  on 
March  2(i— 27.  2013.  TheCionncil  will 
convene  on  Tmisday.  March  20.  2013 
from  0  a.m.  to  .'1  ]j.m..  and  the 
Admini.strative  (iommitttie  will  meet 
from  .'5:1.')  p.m.  to  0  ]).m.  The  (ionncil 
will  reconvene  on  \Vednesdav.  March 
27.  2012.  from  0  a.m.  to  .5  |).m. 
ADDRESSES:  The  meeting  will  lx;  held  at 
the  llnccamier  Hotel.  7  Instate  .Shoys. 
(ihristiansted.  .St.  Croix  ll.S.Y.I. 

FOR  FURTHER  INFORMATION  CONTACT: 
(’.arihhean  Fishiiry  Managenuait  (ionncil. 
270  Munoz  Rivera  Avenue.  .Suite  401. 
.Sail  )uan.  Fuerto  Rico  OOtllH.  telejihone: 
(787)  70(i-.'1020. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  Id.^th  regular 
Council  Meeting  to  discuss  the  items 
contaimid  in  the  following  agenila: 


March  2(>,  2013,  !l  a.m.-.'l  p.m. 

•  Call  to  Order 

•  Adoption  of  Agenda 

•  ( ionsideration  of  144lh  (iouncil 

Meeting  Verbatim  Tran.scri])lions 

•  fixecutive  Director's  Re])orl 

•  Fisluiry  Management  Flan  for  Queiin 

Conch  Resources  of  Fuerlo  Rico  and 
the  I  I..S.  Virgin  Islands: 
Com|)atil)ility  of  Trip  and  Bag 
l.imits 

— .Summary  of  Fiihlic  Hearings 
— Fuhlic  CoimiKint  Feriod  (30 

minul(;s.  additional  tinu;  could  he 
allow(;d  by  the  Chair|)erson) 

— Council  Diicision 
— Final  Action 

•  D(;veloi)m(;nt  of  Island-Ba.sed  Fisherv 

Manageimint  Flans  (FMFs)  in  the 
l)..S.  Caribbean:  Transition  from 
Specie.s-Based  FMFs  to  Island- 
Ba.sed  I'MFs 

— Fresentation  on  Issues,  e.g..  O'W 
M.SY.  Among  Othens — Craciela 
Garcia-Moliner/Bill  Arnold 
— N(;xt  .Ste]).s 

•  fixemptcid  Fishing  Fiirmits  (ld'’F) 

R(;port 

— Fuerto  Rico 
— II.S.V.I 

•  Addressing  (iompatihilitv  Issues  for 

Bajo  de  .Sico-Ahrir  La  .Siiirra- 
rounnaline  off  tin;  \V(;st  Coast  of 
Fuerto  Rico — Craciela  Carcia- 
Moliner/Bill  Arnold 
— .Shanid  lurisdictions:  Bajo  de  .Sico 
and  roiirmalim; 

— .Seasonal  Area  (ilosures  Differences 
in  Months 

•  .SFF.Sfi  Queen  .Sna|)perand  Red  Hind 

Data  Fvahiation  Update 

•  .SFDAR  IJpdati;:  Red  Hind  and  Whili; 

(hunt 

Public  (ioiiinicnt  Period  (.'i-Miniiics 
Presentotions) 

March  2().  2013.  .'1:1. '5  p.in.-O  ]).m. 

•  Administrative;  Committee  Meeting 
— Budget  l)])dat(;  FY  2013/14 

— .S.S(  V A  F  M(;ml  )(;rs  h  i  ps 
— ()th(;r  Business 

March  27.  2013.  t)  a.m.-.'j  p.m. 

•  Fss(;ntial  Fish  Habitat  Update — 

Craciela  Can:ia-Molin(;r 

•  .Sci(;ntific  and  .Stati.stical  Committei; 

R(;|)ort — Barbara  Kojis 
— Re.search  Friorities 
— .Sci(;ntific  .Strategic  Flan  Update; 

•  Fre;se;ntatie)n  em  Re;gulate)ry 

Re;e)rganizatie)n  (.SFRO)— Bill 
Arneilel/Fhil  .Ste;e;le; 

•  Tra])  Re;elue:tie)n  Fre)je;e;t  Rejieirt 

— U.SVI  Tr;i])  Fi.she;ry  Cemti  eil  Date; 

•  Re;pe)rt  em  Tnip  Vent.s — Daviel  ()lse;n 

•  Spiny  Leihster  lhe)ie;e;t  Ujiehite; — D.iviel 

Ol.sen 

•  Fle;e:tre)nie;  Repeirting  feir  Fish  De;alers 

IJ..S.  (iaril)l)e;an 


•  lhd’e)re:i;me;nt  Issue;.s: 

— Feillow  u|)  e)n  ()utre;iie:h  anel 
Feiue:atie)n  l'hde)re:e;me;nl 
— Re;])orls: 

— Fuerte)  Rie;e)— DNFR 
— (;e)mme;rcial-Re;i;re;ational  Fishing 
Lie:i;nsi;.s/Fi;nnits 

— Le;lte;r  freiin  V'ieiteir  Faelilhi  Re;:  Trap 
Fe)ae;hing  in  the;  I'iFZ  anel  Le)e;al 
\Vati;rs 

— U.S.  Virgin  Islanefs— DFNR 
— NOAA/NMFS 
— I  I..S.  Ceiast  Cuarel 

•  Aelministiiitive  Cemunittee 

Re;e:e)nune;nel;itie)ns 

•  Meetings  Atteneleel  by  Cenineiil 

Memhe;rs  anel  .Staff 

Public'  (ionuucuit  Period  (5-Miinile 
Pre.seiitutioihs] 

•  Other  Business 

•  Ne;xt  (]e)une;il  Me;e;ting 

The;  e;.stiihlishe;el  time;s  feir  aeleh’e;ssing 
iteans  em  the;  iigenela  may  he;  aeljuste;el  as 
ne;e:e;,ss;iry  tei  aeieiemmuiehite;  the;  timely 
e:e)mph;tie)n  eif  elise:u.ssiem  re;le;vant  te;  the; 
age;nila  ite;ms.  Tei  furlhe;r  ae:e:e)mme)ehite; 
elise:ussiem  <mel  e:e)mple;tie)n  eif  all  ite;ms 
em  the;  agenehi.  the;  me;e;ling  imiv  he; 
e;xte;nele;el  fremi.  eir  e;e)mple;te;el  prieir  tei 
the  eliile;  e;stal)li.she;el  in  this  notie:e;. 

The;  me;e;tings  are;  e)|ie;n  tei  the;  iiuhlie;. 
:mel  will  he;  e:emelue:le;el  in  Ihiglish. 

Fi.she;r.s  anel  othe;r  inte;re;sle;el  |)er.sems  iire; 
inviteel  tei  iittenel  anel  partie;i])ate;  with 
oral  eir  written  statements  re;gareling 
;ige;neici  issues. 

Allhemgh  nem-eme;rgene;y  issues  neit 
e:emtaine;el  in  this  ageaula  may  e:e)mi; 
he;fe)re;  this  greiujj  feir  eli.se:ussion.  theise; 
issues  may  neit  he;  suhjee:ts  feir  fen'inal 
ae.tiem  eluring  this  me;e;ting.  Ae;lions  will 
he;  rt;slrie:te;el  to  theise  issues  spe;e;ifie:ally 
iele;ntifie;d  in  this  ne)tie;e.  anel  any  issues 
arising  after  ])uhlie:ation  of  this  ne)tie:e 
that  re;c|uire  e;me;rge;ne:y  ae;tiem  uneler 
se;e:tiem  30.'5(e:)  eif  the;  Magnusem-.Stevens 
l''ishe;ry  Cem.servatiem  anel  Management 
Ae:t.  ])re)viele;ei  that  the;  ])uhlie;  has  he;e;n 
ne)tifie;el  eif  the;  Ce)une;il’s  inte;nt  te)  tiike 
fiiiid  <ie;tiem  te)  aelelre;ss  the;  e;me;rge;ne;y. 

S|)ecial  Accommodations 

'rhe;se  m(;e;tings  iire  |)hysie:ally 
ae;e;e;ssil)le;  te)  |)ee)])le;  with  elisahilities. 

Fe)r  me)ie;  infe)rmatie)n  e)r  re;e]ue;st  fe)r  sign 
liinguiige  inle;rpre;tiitie)n  anel/e)the;r 
auxilieiry  aiels.  ple;ase  e;e)ntae:t  Mr. 

Miguel  A.  Re)le')n.  l!;xe;e:utive;  Dire;e:te)r. 
(i:iril)he;an  Fishe;ry  Manageanent  Ce)une:il. 
270  Muhe)z  Rivera  Avenue;.  .Suite;  401. 
.San  )uan.  Fue;rte)  Rie:e)  00918.  te;le;phe)ne; 
(787)  70()-.')920.  at  least  .'i  elavs  ])rior  te) 
the  mee;ting  elate. 
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l)al(!(l:  March  5.  201  .'1. 

'I'raccy  I..  'Iliompson, 

Acting  l)v\)uly  Diraclor.  Offica  oj  Siisl(iin(il>l(‘ 
Fisharias.  \'(ili()iuil  Mariiu'  Fisharias  Scrvica. 
Il'll  Doc.  20 1 aDf)  ajn| 

BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

First  Responder  Network  Authority 
Board  Special  Meeting 

agency:  National  Telecomimmications 
and  Inibnnation  Administration,  D.S. 
ni!])artm(!nt  of  (lominerce. 

ACTION:  Notice  of  Piil)li(:  Meeting  of  the 
First  Responder  N(;t  work  Anthoritv. 

summary:  The  Hoard  of  tlie  First 
Responder  Network  Anthoritv  (FirstNet) 
will  hold  a  Special  Meeting  via 
t(!le])hone  conference  (teleconference) 
on  March  18,  2013. 

DATES:  The  S|)ecial  Meiiting  will  he  held 
on  Monday.  March  18.  2013.  from  12:00 
p.m.  to  1:00  p.m.  Fastern  Daylight  rimi!. 
ADDRESSES:  The  Special  Meeting  will  he 
conducted  via  teleconference.  Memhers 
of  the  pnhlic  may  listen  to  the  meeting 
hy  dialing  toll-free!  1  (888)  282-0378  and 
entering  jiasscodi!  7383732.  Due  to  the 
limited  niimher  of  ])orts.  attendance  via 
teleconference  will  Ik!  on  a  first-come, 
first-.serviid  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
l)/oma  ()ny(!ije.  Secretary.  Fir.stNet.  D.S. 
D(!i)artment  e)f  (Commerce,  1401 
Constitution  Avenue  N\V.,  Washington, 
DC  20230:  telephone  (202)  482-0010: 
(iiiiail  iionveijH@nti(i.(io(:.^()v.  Flea.se 
direct  media  in(|nirie.s  tt)  NTlA’s  Office 
of  Public  Affairs,  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 
Background:  The  Middle  Class  Tax 
Relief  and  Job  Creation  Act  of  201 2 
(Act),  Public  Law  112-00.  120  Stat.  150 
(2012),  created  FirstNet  as  an 
independent  authority  within  the  NTIA. 
The  Act  directs  FirstNet  to  establish  a 
single  nationwide,  interoi)erahle  ])uhlic 
safety  broadband  network.  The  Fir.stNet 
Board  is  responsible  for  making  strategic 
decisions  regarding  hdrstNet’s 
operations.  As  ])rovided  in  .s(!c:tion  4.08 
of  the  FirstNet  llylaws,  the  Board 
through  this  Notic:e  provides  at  least  two 
days’  notice  of  a  Special  Meeting  of  the 
Board  to  he  held  on  March  18,  2013. 

The  Board  may.  by  a  majority  vote,  close 
a  ])orlion  of  the  Special  Meeting  as 
necessary  to  preserve  the  confidentiality 
of  commercial  or  financial  information 
that  is  ])rivileged  or  confidential,  to 
di.scuss  ])ersonnel  matters,  or  to  discu.ss 
legal  matters  afhicting  FirstNet, 


including  pending  or  pot(!ntial 
litigation.  See  47  U.S.Ck  1424(i)](2]. 

Matters  to  Be  (jonsidered:  N  flA  will 
|)ost  an  agemda  for  th(!  Sp(!cial  Meeting 
on  its  VVcih  site,  http:// 
www.ntia.doc.gov,  ])rior  to  tlu!  nuMiting. 
The  ag(!nda  topics  are  subject  to  change. 

Time  and  I)ate:'Vhe  Spiicial  Meeting 
will  he  h(!ld  on  March  18,  2013,  from 
12:00  ]).m.  to  1:00  p.m.  Fastern  Daylight 
Tinm.  The  tinuLS  and  dates  are  subject  to 
change!.  Please  r(!fer  to  N'DA's  WIeU  site!. 
http:/ /www.ntia.doc.gov,  feir  the!  nmst 
np-te)-elate!  infe)rm!itie)n. 

Other  Information:  The  te!le!e:e)nie!re!ne:e! 
lor  the  Sj)e!e:iiil  Meeting  is  e)|)e!n  te)  the! 
puhlie:.  On  the  elate  anel  time  e)f  the 
S|)e!e:ial  Me:eting,  memhers  e)f  the  |)nhlie: 
may  e:all  teill-free  1  (888)  282-0378  anel 
elite!!'  pas.se:oele  7383732  to  liste!n  tei  the 
nu!eting.  If  yem  e!xpe!rie!ne:e!  te!chnie:al 
eliffie:ulty,  jilemsei  e:e)ntae:t  Helen  Shaw  by 
telepheme  (202)  482-1157;  eir  via  eiuiiil 
hshaw@ntia.doc.gov.  Puhlie:  ae:e:e!.ss  will 
he  limiteel  tei  listeni-emly.  Due!  tei  the 
limite!el  niimher  eif  iieirts,  atte!nelane:e!  via 
te!le!e:e)nfe!re!ne:e!  will  he!  em  ei  fir.st-e:e)me!. 
iirst-se!rve!el  basis.  The!  Spe!e:i;il  Me!e!ting 
is  iie:e:e!ssil)le!  tei  iieuiple  with  elisahilitieis. 
lueliviehials  rexjuiring  (ie:e:e)mme)eliitiems 
iire!  ciskeul  tei  neitify  Mr.  Onve!ije!,  by 
te!le!phe)ne!  (202)  482-001()  eir  e!mail 
nonveije@ntia.doc.gov.  eit  lesist  twei  ehivs 
(2)  husine!ss  ehiy.s  l)e!fe)re!  the!  me!e!ting. 

Becords:  NTIA  m;unt<uns  re!e:e)rels  e)f 
idl  Bexirel  pre)e:e!eelings.  Beiarel  ininuteLS 
will  he  availcihle  at  http:// 
www.ntia.doc.gov/categorv/firstnet. 

I)iil(!(l:  Miire:li  .5,  201,3. 

Kathy  I).  Smith, 

(ihief  Counsel. 

ll-'R  Doc.  2(n:i-ei.').')27  Filed  a:4.">  iiinl 

BILLING  CODE  3510-60-P 

COMMISSION  OF  FINE  ARTS 
Notice  of  Meeting 

The  next  meeting  of  the  D.S. 
Cemimissiem  eif  Fine!  Arts  is  .se:he!elule!el 
feir  21  Mare:h  2013,  at  10:00  a.m.  in  the 
Cemimissiem  e)ffie:e!S  at  the  Natiemal 
Buileling  Mu.seuni.  Suite!  312,  )uelie:iary 
Sepiare!,  401  F  Street  NW.,  Washingtem 
DC.  20001-2728.  lte!nis  eif  elise:us.sie)n 
niciy  ine:luele!  huilelings,  parks,  iiiiel 
memeiricils. 

Dnift  age!nel;is  anel  aelelitiemal 
infeirmatiem  re!g;ueling  the  Ceimmi.ssiem 
cire  available  em  emr  Web  site: 
www.cfa.gov.  lne|uirie!s  re!gareling  the 
agemela  anel  re!que!sls  to  suhniit  writte!n 
eir  einil  statements  shenilel  he  aelelres.seel 
tei  Theimas  Luedike,  See:re!tarv.  D.S. 
Commissiem  eif  Fine  Arts,  at  the  aheive 
aelelre!ss:  by  e!niailing  OFAStaff@cfa.gov: 
or  by  e:alling  202-504-2200.  Indivieluals 


re!eiuiring  sign  language  interpretatiein 
feir  the!  heuiriiig  ini|iaire!el  sheiulel  e:eintae:t 
the!  Se!e:re!tary  at  lexist  10  ehiys  he!feire!  the! 
uie!e!ting  elate. 

IJiiliiel:  I'Hiriiiirv  28.  2013  in  Wiisliingteiii. 
DC. 

Theimas  l.iieehkc!, 

/\//\,  Secrelarv. 

|FK  Doc.  2lli:i-ei.")2!m  I'ilod  :ini| 

BILLING  CODE  6330-01-M 

DEPARTMENT  OF  EDUCATION 

[Docket  No.:  ED-201 2-ICCD-0040] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 

State  of  Preschool  Survey  2013-2015 

AGENCY:  Institute  eif  Felue:atiein  .Sciences 
(lES),  FD. 
action:  Neitie:e!. 

SUMMARY:  In  ae:e:eirelane:e  with  the 
Papeirweirk  Re!elue:tiein  Ae:t  of  lt)05,  tliei 
Depiirtmemt  eif  Felue:atiein  (FD)  is 
preipeising  a  neiw  infeirniiitiein  ceille!e:tiein. 
DATES:  Inteireisteiel  iierseins  are!  invitee!  tei 
snlimit  e:einime!nts  ein  eir  lieifeire  Ajiril  10, 
2013. 

ADDRESSES:  Ceimmemts  suliniitteiel  in 
reispeinse!  tei  this  neitie:e!  sheiulel  liei 
sulimitteul  e!le!e:treinie:ally  threiiigh  the 
Feieleiral  eiRuleiniiiking  Peirtal  at  http:// 
www.regalations.gov  by  .se!le!e:ting 
Deie:ke!t  ID  numlieir  FD-201 2-lCCD-4)040 
eir  via  ]ieistal  mail,  e:einune!re:ial  eleliveirv, 
eir  hanel  eleilivery.  Please  note  that 
comments  submitted  hv  fax  or  email 
and  those  submitted  after  the  comment 
period  will  not  be  accepted.  Written 
reiepieists  feir  infeirmatiein  or  e:eininie!nts 
suhmitteid  by  ]ieistal  mail  eir  elelivery 
sheiulel  he!  aeldre!s.se!el  tei  the  Dire!e:tor  of 
the  Infeirmatiein  Ceille!e:tiein  Cle:arane:e 
Divisiein,  D..S.  Dejiartment  eif  Felucatiein, 
400  Miirvlanel  Avenue  .SW..  LB),  Reieim 
2E105.  VVashingtein.  DC  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Flee:treinie:ally  mail 
IODocketMgi@ed.gov.  Pleieise  elei  neit 
•senel  e:eimme!nts  here!. 

SUPPLEMENTARY  INFORMATION:  The! 
De!p<u’tme!nt  eif  Felue:atiein  (FD).  in 
ae:e:eirelane:e!  with  the  Papeirweirk 
Re!elue:tiein  Ae:t  eif  lt)05  (PRA)  (44  D..S.C. 
350(i(e:)(2)(A)).  preivieleis  tliei  genend 
puhlie:  ;mel  Feeleinil  age!ne:ie!s  with  an 
eippeirtunity  to  e:omme!nt  ein  preipeiseel, 
reviseel.  anel  e:eintinuing  e:eille!e:tieins  eif 
infeirmatiein.  'I'liis  helps  the  Department 
assess  the  impae:t  of  its  infeirmatiein 
e:eille!e:tiein  reiepiirements  anel  minimize 
the  pulilie.’s  repenting  hurelen.  It  also 
helps  the  public  uneler.stanel  the 
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Deparlmeiifs  infomiation  collection 
nujuireiiKMils  and  provide  the  recpiested 
data  in  the  desired  fonnat.  Kl)  is 
soliciting  comments  on  the  proposcul 
inidrmation  collection  nupiest  (l(3{]  that 
is  descrilH'd  helow.  The  Dcipartment  oi 
I'idncation  is  esjMicially  interested  in 
pnhlic  comment  addressing  the 
following  i.ssnes:  (1)  Is  this  collection 
necessarv  to  the  ])roper  functions  of  tin; 
l)(!partment:  (2)  will  this  inrormation  he 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  hnrden  accurate; 

(4)  how  might  the  Department  enhance 
the  (piality.  utility,  and  clarity  of  the 
information  to  lx*  collected;  and  (.5)  how 
might  the  De|)artm(!nt  minimize  the 
hnrden  of  this  collection  on  tin; 
mspondents.  including  through  the  use 
of  information  t(;chnology.  f’lease  note 
that  written  comments  received  in 
response  to  this  notice  will  he 
considered  pnhlic  records. 

77//e  of  (Ajlleiction:  .State  of  Freschool 
Survey  2013-201.1. 

OMH  Control  Xinnlxn’:  IH.lO-NfiW. 

Tvpo  of  lioviow’:  New  iiddrmation 
collection. 

Rospondonts/Affortod  Pnhlic:  State. 
l.ocal  or  Trihal  ('jovernments. 

Tot(d  Estimated  !^ninl)cr  of  Anniud 
l{csi)ons(>s:  .'»3. 

Tot(d  Estiinnicd  Mnmhcr  of  Anniud 
Burden  Honrs:  030. 

/\h.s7;fK;/; 'I’he  National  (lenter  for 
1‘idncation  Stati.stics  (NdK.S).  within  the 
Institute  of  Kdneation  Scienc(!s  (IDS)  of 
the  II. S.  D(!partm(!nt  of  lidneation  (ED), 
is  seeking  approval  to  conduct  in  2013. 
2014.  and  201.1  the;  annual,  weh-hased 
Slate  of  I’re.school  survey,  which 
centralizes  (fata  ahout  publicly  provided 
(iarly  childhood  (idneation 
opportnniticis.  Data  an;  colh;ct(!d  from 
.state  agencicis  nisponsihle  for  providing 
early  childhood  education  and  made 
available  for  secondarv  analvsiis.  Data 
colUictixl  as  part  of  the  survev  focus  on 
(mrollment  counts  in  .state-funded  early 
childhood  education  programs,  funding 
jnovided  by  the  states  for  these* 
programs,  and  program  monitoring  and 
lic(!nsing  policies.  The  colhicted  data 
are  then  reported,  both  se])arat(!ly  and  in 
combination  with  extant  data  available 
from  fedcnal  agencies  supporting  (xirlv 
childhood  (xlncation  programs  such  as 
H(*ad  Start  and  the  IJ.S.  (lensus  flureau. 
Data  from  the  U..S.  (lensus  Ihireau  form 
tlu!  basis  for  .some  of  the  rates  developed 
for  the  .State  of  ITeschool  rciports.  The 
data  and  annual  report  nxsulting  from 
llu!  .State;  of  Er(;.sch()ol  datii  (;()lle;(:tion 
provide  a  key  information  re.source  for 
re;search  and  for  federal  and  slate  policy 
on  ])ul)licly  funded  early  childhood 
(;elucation. 


Dated:  March  .1,  201 
Sl(;phaiii(;  Val(;ntiii(;. 

Acliii}’  Din'clor.  Inlonudlion  ('.oUection 
(^Iciirdnci'  Division.  I^rivdcv,  Infornuilion  diul 
liocords  .Mdiidiioniont  Sorvicos.  Offica  of 

ll-'K  Dec.  2(U:i-()r>ri41  l  iled  Hid.S  ainl 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

DOE’S  Preferred  Alternative  for  Certain 
Tanks  Evaluated  in  the  Final  Tank 
Closure  and  Waste  Management 
Environmental  Impact  Statement  for 
the  Hanford  Site,  Richland, 

Washington 

agency:  U.S.  Department  of  Energv 
(DOE). 

ACTION:  Notice  of  DOE’s  preferred 
;ilte;rnative. 

SUMMARY:  'fhe  U.S.  De;])artment  of 
Energy  (DOE)  is  iinnouncing  its 
pref(;rre;()  alternative  for  wastes 
contained  in  nnderground  radioiictive 
waste  storage  tanks  evaluateid  in  the 
Pinal  Tank  Closure  and  Waste 
Manaoeinent  Pnvironinented  Impact 
Statement  for  the  Hanford  Site. 
Bichland.  Washinoton  (Final  TO  K-  \VM 
EIS.  DOE/EI.S-03‘il.  D(;c(;mher  2012). 
With  regard  to  those  wastes  that,  in  the 
future;,  may  he;  prop(;rly  and  le;gallv 
classified  ;i.s  mixed  transuranic  waste; 
(mixed  TRU  waste;)  '  D01']’.s  pr(;f(;rr(;(l 
all(;rnaliv(;  is  to  re;trie;ve;.  tre;at.  jj.ickage. 
iind  characterize;  and  ce;rtify  the;  wa.st(;s 
for  disposal  at  the;  Waste  Isolation  Pilot 
IMant  (WIPP)  in  Oarlshad.  New  Me;xi(:e). 
a  g(;e)le)gic  r(;|)()sitory  for  the  disposal  of 
mixe;(l  TRll  waste;  gene;rate(l  by  atomic 
e;m;rgy  defen.se;  activities.  'I’liis  Notice 
supplements  DOE's  (;x])re;s.sion  of  its 
pref(;rre;(l  alte;rnalive;.s  i(le;nlifi(;el  in  the 
Final  'FO  &  WM  EIS  in  .S(;cti()n  S.7  of  the 
Summary,  and  in  Ohajder  2.  Section 
2.12.  of  \h)lum(;  1.  (Akso  se'e; 
SUPPLEMENTARY  INFORMATION.) 
ADDRESSES:  0()pi(;s  of  the  Final  FO 
WM  EIS  (])a|)e;r  or  ele;ctre)nic)  may  he; 
e)htaine;el  by  contacting:  Ms.  Marv  B(;th 
Hnrandt.  NFiPA  Doe:um(;nt  Manage;r. 
Office;  of  River  Pr()fe;cti()n.  U.S. 
D(;partme;nt  of  Ene;rgy.  P.O.  Box  1178. 
Richland.  Washington  ‘)il3.'j2.  Email: 
TC{rWMPlS@s(nc.com. 

The;  lunal  'FC  &  WM  EIS  and  its  DOE 
Notice;  of  Aviiilahilitv  are;  available  on 


'  'I'l’ii ii.su ran ic  ('I'KII)  waste  is  waslo  lliat  coiilaiiis 
alpha  |)aiiicli!-(!inilting  radiuiuiclides  with  atoiuic 
nuinlxTS  ercalor  than  that  ol  iiraniiini  i<l2)  and  liall- 
liviis  ernatnr  than  2t)  vnars  in  conceait  rat  ions  "iiiater 
than  too  nanocurins  pcr};rain  ol  waste.  ‘'.Mixed 
waste;"  is  radioactive;  waste;  e:e)ntainini'  ha/iireleins 
e:e)nstitne;nts  re;eidiite;el  nnele;r  the;  Kesenireie; 
Ce)nse;rvatie)n  einel  Re;ce)ve;rv  Act. 


the  DOE  NEPA  Web  site;  ;it  http:// 
energv. d()v/nepa.  Additioniil 
informtition  on  the  Final  FC  tx  WM  El.S 
is  tilso  tiviiihihle  through  the  1  hmlord 
We;h  site;  at  http://\v\v\v. hanford.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  I’or 
fttrlhe;!  itddrtnation  oti  the;  lunal  'FC 
WM  F3S.  contact  Ms.  Bttriindt  as  listed 
in  ADDRESSES  or  by  telejthone;  ;il  1-888- 
82‘Mi:{47.  l''or  ge;n(;r;il  iidortniilion 
r(;giir(hng  the;  DOE  NEPA  pr()(:(;.ss. 
cotitact:  Ms.  Carol  M.  Borgstrom. 

Dire;e:tor.  Office;  of  NEPA  Policy  and 
C()tn])liance;.  (iC-.'id.  U..S.  D(;])<trtme;nt  of 
Energy.  1  ()()()  Indejtendence  Av(;nu(; 

SW.  \Vashitigton.  DC  2().'58.'i.  Te;l(;|jh()n(;: 
2()2-.'58(i-4n0().  or  leave  a  mes.sage  at  1- 
8()()-472-27.'j(i.  Etnail:  askNEPA@h(}. 
doe.gov. 

For  furthe;!'  information  ahout  DOE’s 
])referr(;(l  alternative  for  the;  tanks 
discitssetd  he;re;in.  contact:  Mr.  'Fodel 
Shr:i(le;r.  U..S.  De;partme;nt  of  En(;rgy. 
loot)  Indetpetidence  Avenue;  SW.. 
Washington.  DC  2().')8.'j.  'F(;l(;])h()ne: 
2()2-.'i8(i-3784. 

SUPPLEMENTARY  INFORMATION: 

Background 

'I'he;  Hcinford  Site.  l()cate;(l  in 
.s()uth(;<i.st(;rn  W.ishington  .State;  .tlong  the 
Columbia  Riv(;r.  is  a])])r()xim<ite;ly  .')8(i 
sepiare;  mile;s  in  size.  Hanford’s  mission 
from  the  early  l!)4()s  to  approximately 
lU8!t  inclu(l(;el  (l(;f(;n.se-relat(;el  nuclear 
r(;.se;arch.  de;ve;l()])me;nt.  and  weapons 
])ro(lucti()n  activiti(;.s.  'Fhese  activiti(;s 
e;r(;ale(l  a  wide;  variety  of  ch(;mical  and 
radioactive  waste;.s.  Hanford’s  mission 
now  is  focused  on  the  cleanup  of  tho.se 
wa.ste;s  and  idtimate  closure  of  the  .Site. 

'Fo  support  its  decision  making 
process.  DOE  ])re;])are;d  the  TC  &  \YM 
ELS  pursuant  to  the  National 
Environme;ntal  Policy  Act  (NEPA)  and 
in  accordance  with  Council  on 
Environmental  Quality  and  DOE  NEPA 
imjdementing  iMgulations  (40  CER  I’arts 
l.'i()0-1.'i()8;  10  CER  Part  1021);  the  U.S. 
Environmental  Protection  Agency  and 
the  Washington  State;  Department  of 
f'lcologv  are  e:e)oi)(;rating  agencies  on  this 
El.S.  'Flie;  FC  WM  El.S  addresses 
propo.sed  actions  in  thre;(;  major  areas: 
'Fhe  re;tri(;val  and  treatmeait  of  wa.ste 
from  177  un(le;rgronnel  radioactive  waste; 
storage  tanks,  including  140  single-shell 
tanks  (.S.S'l’s).  and  closure  of  the  .S.S'Fs; 
decommissioning  the;  Fast  Flux  'F(;sl 
Facilitv  and  its  auxiliarv  facilities:  and 
continued  and  (;xpan(l(;(l  management 
of  low-level  radioactive;  wa.ste  and 
mixed  low-level  radioactive;  wa.ste. 
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T(;  &  WM  EIS  Evaluation  of  (Candidate 
Tank  Waste  for  (lassitlcation  as  Mixecl 
TRIJ  Waste 

'I’his  notice  j)ertains  only  to  the 
retrieval,  tr(;atnient,  packaging,  and 
characterization  and  certification,  for 
disposal  at  WIPE,  of  \vast(!s  c.ontaiiUHl  in 
tin;  20  tanks  evaluated  in  the  TCi  WM 
EIS  as  h(!ing  candidates  for  classification 
as  mixed  TRIJ  waste.  The  total  volume 
of  wast(!  in  these  tanks  is  a])])roximately 
3.1  million  gallons,  all  of  which  the  EIS 
evaluations  assiniKKl  to  he  mixed  TRU 
waste  for  the  j)urposes  of  analysis. 
(Currently,  DOE  has  not  classified  anv  of 
the  waste  as  mixed  TRU  waste.  The  20 
tanks  were  included  in  five  of  the  tank 
closure  alternatives  evaluated  in  the  TC 
8;  WM  EIS.“  Information  about  tlurse 
tanks  and  further  details  of  the 
evaluation  can  h(!  found  in  the 
Summarv  (Page  S-.'j7)  and  in  Appendix 
EoftheT0&  WMEIS. 

Pixd'erred  Alternatives 

doe's  preferrcKl  alternatives  for  all 
thr(!e  major  areas  listed  above  are 
descrihml  in  tlu;  Summarv.  Section  S.7. 
and  in  Oha])ter  2,  Section  2.12,  of 
Volume  1  of  the  Einal  TC  ik  WM  EIS. 
Reg;irding  wa.stes  contained  in  the  20 
tanks  (!valuated  as  candidates  for 
classification  as  mixed  TRU  waste,  the 
EhS  stated  that:  "Retrieval  of  tank  wa.ste 
identilifid  as  mixed  TRU  waste;  would 
commence  only  after  DOE  had  i.ssued  a 
Federal  Register  notice  of  its  preferred 
alternative  and  a  ROD".  * 

To  make  |)rogress  in  the  overall  tank 
waste  retrieval  process,  and  in  view  of 
recent  information  about  potential  tank 
leaks.  DOE  now  prefers  to  retrieve,  treat. 
])ackage,  and  characterize  and  certify 
the  wastes  that  are  projjerly  and  legally 
classified  as  mixecl  TRU  waste  for 
disposal  at  WIPP.  Initiating  retrieval  of 
tank  waste  classified  as  mixed  TRU 
waste  would  he  contingent  on  DOE’s 
obtaining  the  apj)lical)le  and  neces.sarv 
permits,  (;nsuring  that  the  WIPP  Waste 
Acceptance  Criteria  and  all  other 
ap))licahle  regnlatorv  retjuirements  have 
been  met,  and  making  a  doenmented 
determination  that  the  wast(;  is  |)ro])erlv 
classified  as  mixed  TRU  wa.ste.  Further, 
retrieval  of  waste  would  not  commence 
until  a  ROD  had  been  issued.  DOE  mav 
issue  such  a  ROD  regarding  the 
candidate  TRU  wastes  no  sooner  than 
30  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 


^'rnnk  Closure:  Alternatives  :tA.  :tH.  ;tC.  4.  and  .a. 
'  "ROO"  rel'ers  to  a  Record  ol  l)ec:ision. 


Issued  in  Wiishingloii.  DC.  on  Mcircli  4. 
201 3. 

David  Ilui/.enga, 

Senior  Advisor  for  Hiivironmoidal 
Moiiat’omoid. 

|1  R  Doc.  2t)ia-t).'').'')0!l  Riled  ain| 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

'Dike  notice  that  thi;  Ciommission  has 
received  the  following  Natural  (fas 
Pi])eline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Dockfd  Nuinhoi's:  RPl3-(j2()-()()(). 
Applicants:  Southern  Star  Central  Cas 
Pijjeline,  Inc. 

Description:  Fuel  Filing — Eff.  April  1, 
2013  to  he  effective  4/1/2013. 

Filed  Dafe;  3/1/13. 

Accession  Number:  201 30301-.'j0.'i(i. 
(ioniinents  Due:  5  j).m.  ET  3/13/13. 
Docket  Nninhers:  RPl  3-021-000. 
Ap})licants:  Will  Energy 
Transmi.ssion.  Inc. 

Description:  2013  Anmiiil  Fuel  <md 
Electric  Power  Reimhur.sement  to  he 
effective  4/1/2013. 

Filed  /lu/c;  3/1/13. 

Accession  Nninher:  201 30301— .')0.‘i7. 
(ioinments  Due:  .O  p.m.  I’D’  3/13/13. 
Docket  Numbers:  RPl  3-022-000. 
Applicants:  Discovi;rv  Cas 
Transmission  EEC. 

Description:  2013  Tariff  Revisions  to 
he  effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Nnnd)er:  20130301—50.08. 
(Comments  Dne:b  |).m.  ET  3/13/13. 
Docket  Numbers:  RPl  3-023-000. 
Applicants:  Texas  Eastern 
Transmi.ssion,  EP. 

Description:  Northeast  Energy 
(Contract  Convttrsion  FT.S-5  to  FT-1  to 
hi;  effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  20130301-5004. 
(iomments  Dae:  5  p.m.  ET  3/13/13. 
Docket  i\hnnbers:  RPl  3-024-000. 
Applicants:  Elhit  Express  Companv, 
E.E.C. 

Description:  13C  Negotiated  Rtite 
Filing  to  he  effective  4/1/2013. 

Filed  />;/e;  3/1/13. 

Accession  Number:  201 30301-50()7. 
(Amnnents  Due:  5  p.m.  I’E!’  3/13/13. 
Docket  Numbers:  RPl  3-(i2.5-000. 
Applicants:  (Crossroads  Pipeline 
Com])any. 

Description:  Operational  Transactions 
vear  ended  Dec  2012. 

Filed  Date: 


Accession  Number:  20130301-5009. 

(Comments  Due:  5  p.m.  ET  3/13/13. 

Docket  Numbers:  RPl  3-020-000. 

Applicants:  Energv  W(;.st 
Development.  Inc. 

Description:  En(;rgy  W(;st 
Development.  Inc.  submit  host  :md 
Uniiccount(;d  Cas  |EAUF| 
reimhursement. 

Filed  Date:  2/28/1 3. 

Accession  Number:  20130228-5415). 

(iomments  Due:  5  p.m.  ET  3/12/13. 

Docket  Numbers:  RPl  3-027-000. 

Applicants:  Virginia  Power  Energy 
Marketing  Inc..  Dominion  Energy 
Bi’ityton  Point,  EEC. 

Descri}}tion:  ]o\n\  Petition  of  Virginia 
Power  Energy  Marketing.  Inc.  and 
Dominion  Energy  Brayton  Point.  EEC  for 
T(;mporarv  Waiver  of  Capacity  Release 
Regulations  and  Policies,  and  Re(|uest 
for  Expedited  Treatment. 

Filed  Date:  2/2H/^:F 

Accession  Number:  20130228-5420. 

(Comments  Due:  5  ]).ni.  ET  3/8/13. 

Docket  Numbers:  RPl  3-028-000. 

Applicants: 'VWP  Pi])eline  EEC. 

Description:  Aimuid  FRP  Filing  to  he 
effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  201 30301-5073. 

Comments  Due:  5  p.m.  ET  3/13/13. 

Docket  Numbers:  RPl  3-025)-000. 

Applicants:  Finpire  Pi])eline.  Inc. 

Description:  Annual  Re|)orl  Pursuant 
to  CT8;C  S(;c  23.5. 

Filed  Date:  3/1/13. 

Accession  Number:  20130301-5078. 

(Jomments  Dae:  5  jxm.  ET  3/13/13. 

Docket  Numbers:  RPl  3-030-000. 

Applicants:  Stingray  Pipeline 
Company.  E.E.C. 

Description:  Stingray  Pipeline 
Com])anv.  E.E.(E  submits  Events 
Surcharge  Adjustment. 

Filed  Date:  2/28/13. 

Accession  Number:  20130228-5421. 

Comments  Due:  5  p.m.  IfT  3/12/13. 

Docket  Numbers:  RPl  3-031-000. 

Applicants:  Cnlf  South  Pipeline 
Companv.  EP. 

Description:  R(;move  Tariff  Sections 
Affected  hv  Ahtindonment  in  CP13— 31- 
000  to  he  effec.tive  3/31/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  20130301-5092. 

(Jonjinents  Due:  5  p.m.  ET  3/13/13. 

Docket  Numbers:  RPl  3-032-000. 

Applicants:  Transcontinentiil  Cas 
Pipe  Eine  (iompanv. 

/)(;.sy;;7/j//o;?;  Annual  Fuel  Tracker 
Filing  2013  to  he  effective  4/1/2013. 

Filed  Date:  3/1  /1 3. 

Accession  Number:  201 30301-5093. 

Comments  Due:  5  p.m.  FT  3/13/13. 

Docket  Numbers:  RPl  3-033-000. 

Applicants:  Columhia  Cas 
Transmission.  EE(',. 
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/)e.s'f.T//j//o/}.-  Operational  'rransaclions 
v»!ar  ended  Diu:  2012. 

/•7/ed /lo/e;  3/1/13. 

Accttssion  \hin}h(^r:  201 30301-.')00.'). 
(^onutu^nls  Diia:  5  p.in.  1’7I'  3/13/13. 
Dockal  yiinnhars:  RPl  3-034-000. 
Applicants:  KW.  I’i])elin(!.  l.l.C;. 
ncscrii)tion:  KlHl  iMnd  R(!iinl)nr.seinenl 
Adjnslinent  to  he  (diectivi*  4/1/2013. 
h'ilcd  Data:  3/1/13. 

Accession  \’ninl)cr:  201 30301-.')0‘)8. 
(ionnnents  l^nc:  T)  ]).in.  I']T  3/13/13. 
Docket  yjninhers:  RRl3-03.')-000. 
Applicants:  llardv  Storage  (^oinpanv. 
hhC. 

nescrij)tion:  llardv  Storage  C'.oinpany. 
LIX'.  Annual  Rej)ort  on  Operational 
Transactions. 

Filed  /Az/e:  3/1/13. 

Accession  X’ninher:  201 30301-.'j0.'i3. 
(ionnnents  Dae:  .'5  p.in.  FT  3/13/13. 
Docket  Nnnihers:  RPl  3-03(i-000. 
Applicants:  ('.olinnhia  Onlt 
Transmission  (’.oinpany. 

Description:  Opznational  Transactions 
lor  year  ended  Dec  2012. 
l-iled  Date:  3/1/13. 

Accession  Xhnuher:  201 30301 -.'ll 04. 
(ionnnents  Dae:  .'5  p.in.  ET  3/13/13. 
Docket  \hnnhers:  RRl 3-037-000. 
Applicants'A',v.n[e.iVo\n[  Energy  (las 
'I’ransinission  (loinj). 

Descript  ion  :i]\''XVV  EEO — 201 3 
Negotiated  Rate  Filing — March  to  he 
ellective  3/1/2013. 

Filed  Date:  3/1/13. 

Accession  X'lnnher:  20130301-.'j112. 
(ionnnents  Dne:  .'j  p.in.  ET  3/13/13. 
Docket  \hnnhers:  RPl  3-038-000. 
Applicants:  Panhandle  Eastern  Pipe 
Fine  CXiinjiany.  EP. 

Description:  Fuel  P’iling  on  3-1-13  to 
he  effective  4/1/2013. 

Filed  Date:  3/1  /1 3. 

Accession  Xhnnher:  20130301-.'ill  7. 
(ionnnents  Dne:  .'i  p.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-()3‘)-000. 
Applicants:  Trunkhne  (las  (loinpanv. 
EEC. 

Description:  Enel  Filing  on  3-1-13  to 
h(!  effective  4/1/2013. 

Filed  Date: 'A/M'F.i. 

Accession  X'lnnher:  20130301-5118. 
(Comments  Due:  5  p.m.  E'E  3/13/13. 
Docket  \hnnhers:  RPl  3-040-000. 
Applicants:  Crossroads  Pipeline 
Company. 

Descri})tion:'Y\<A  2013  to  he  effective 
4/1/2013. 

Filed  Date:  3/1  /1 3. 

Accession  Xhnnher:  20130301—5110. 
Connnents  Dne:  5  ji.in.  E'E  3/13/13. 
Docket  X’nnihers:  RPl  3-041-000. 
Aj)j)licants:  Southwest  Cas  Storage 
Company. 

Descri})tion:  Fuel  Filing  on  3-1-13  to 
he  effective  4/1  /201 3. 


Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5120. 
Connnents  Dne:  5  p.m.  171'  3/13/13. 
Docket  Ninnhers:  RPl  3-()42— 000. 
Applicants:  Sea  Rohin  Pipeline 
Comjiany,  ElXi. 

Description:  linrricane  .Snri.harge 
Filing  on  3-1-13  to  he  effective  4/1/ 

2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-5  1 23. 
Connnents  Due:  5  |).m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-043-000. 
Applicants:  Idorida  (ias  Transmission 
('.ompanv.  EEC. 

Description:  Fuel  P’iling  on  3-1-13  to 
he  effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5124. 
Connnents  Dae:  5  p.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3— 044-000. 
Applicants:  Texas  (tas  Transmission. 
EEC. 

Descrifd ion:  C.\ AC  Update  to  he 
effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301—5128. 
Connnents  Dne:  5  ]).m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-04.5-000. 
Applicants:  Will  Energy 
'Eransmi.ssion.  Inc. 

Description:  2013  NSP  Restatement  to 
he  effective  3/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-51 2‘). 
Connnents  Dne:  5  p.m.  P7E  3/13/13. 
Docket  Ninnhers:  RPl  3-040-000. 
Applicants:  Colnmhia  Cas 
Eransmission.  EEC. 

Description:  RAM  2013  to  he  effective 
4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-5135. 
Connnents  Dne:  5  p.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-047-000. 
Applicants:  Rnhy  Pipeline,  E.E.(',. 
Description:  P’E^till  and  EPC  Rate 
Adjustment  effective  4-1-13  to  he 
effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5144. 
Connnents  Dne:  5  p.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-048-000. 
Applicants:  MarkVVe.st  Pioneer.  E.E.(E 
Description:  Quarterly  P’nel 
Adjustment  Filing  ofMarkWest  Pioneer. 
E.E.C. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5147. 
Connnents  Dne:  5  |).m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-()40-000. 
Applicants:  (iolorado  Interstate  Cas 
Com])anv.  E.E.fi. 

Description:  CM]  Fuel  Filing  3-1-13  to 
he  effective  4/1/2013. 

Filed  Dale:  3/1/13. 

Accession  Ninnher:  20130301-5140. 


Connnents  Dne:  5  p.m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-050-000. 
Applicants:  'Eran.s(]olorado  (ias 
Eransmission  (iompany  E. 

Description:  'EransColorado  (ias 
'Eransmission  Company  EEC  2012 
Annual  P'nel  Cas  Reimhnrsement 
Percentage  Report. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-5148. 
Connnents  Dne:  5  p.m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-051-000. 
Applicants:  Colnmhia  (ias 
'Eransmission,  EEC. 

Description:  F.FCA  2013  to  he  effective 
4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5152. 
Connnents  Dne:  5  ji.m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-052-000. 
A])pli<:ants:  Irotpiois  (jas 
'Eransmission  System.  E.P. 

Description:  03/01/13  Negotiated 
Rates — Citigroup  iMiergy  Inc.  (R'ES) — 
()075-04  iK;  05  Amend  4  to  he  effeilive 
3/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5108. 
Connnents  Dne:  5  p.m.  PEE  3/13/13. 
Docki't  Ninnhers:  RPl  3-053-000. 
Applicants:  lro(]nois  Cas 
'Eransmission  System,  E.P. 

Description:  03/01/13  Negotiated 
Rate.s — P’reejioint  ('.ommodities  (R'ES) 
7250-0()  07  Amend  1  to  he  effective 

3/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-5187. 
Connnents  Dne:  5  p.m.  PEE  3/13/13. 
Docket  Ninnhers:  Rl^l  3-054-000. 
Applicants:  KO  'Eransmission 
(iomiianv. 

Descript  ion  :Trans]wr\a\\on  Retainage 
Adjustment  Filing  2013  to  he  effective 
4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  20130301-5189. 
Connnents  Dne:  5  ]i.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-055-000. 
Applicants:  Northern  Natural  Cas 
(iompanv. 

Description:  20130301  Non- 
Conforming  Negotiated  Rate  to  he 
effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Ninnher:  201 30301-5212. 
Connnents  Dne:  5  p.m.  PEE  3/13/13. 
Docket  Ninnhers:  RPl  3-05()-000. 
Applicants:  Colnmhia  (Jas 
'Eransmission,  EE(J. 

Descript  ion  :'V\iCA  2013  to  he 
effective  4/1/2013. 

Filed  Dale:  3/1/13. 

Accession  Ninnher:  20130301-5217. 
Comments  Dne:  5  p.m.  ET  3/13/13. 
Docket  Ninnhers:  RPl  3-057-000. 
Applicants:  Wyoming  Interstate 
(Joinjiany.  E.E.(J. 
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D(!scri})linn:  WIC'.  No  Fuel  Wheeling 
Area  to  lx;  effective  4/1/2013. 

Filed  Date:  3/1  /I  3. 

Accession  Nnnibi;r:  201 30301 -.'5238. 
(ioinnunits  Due:  5  p.m.  FT  3/13/13. 
Dockcl  Numbers:  KF1 3-0.'jH-000. 
Applieonis:  Gulf  Crossing  lM])(!line 
(iompany  I. LG. 

Deserijdion:  Ainendinents  to  Neg  Rate 
Agmts — Vanguard  .'107-.').  .'IttO-.')  to  hi; 
effective  0/1/2012. 

Filed  Date:  3/1/13. 

Accession  Number:  201 30301 -.'5243. 
Comments  Due:  .'5  p.m.  FT  3/13/13. 
Docket  Numbers:  Ri’l  3-(5.'50-00t). 
Applicants:  (iimarron  River  Pipeline, 
LLG. 

Descrijitiou:  Fuel  Tracker  2013  to  he 
effective  4/l/2t)13. 

Filed  Date:  3/1  /1 3. 

Accession  Number:  20130301-.'5247. 
(Comments  Due:  .'5  p.in.  FT  3/13/13. 
Docket  Numbers:  RPl3-0()0-000. 
Applicants:  Gentral  Kentucky 
Transmission  Goinjjany. 

Description:  RAM  2013  to  t)(!  (dfective 
4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  201 30301 -.'52.'50. 
(iomments  Dae:  .'5  p.m.  FT  3/13/13. 
Docket  Numbers:  RPl  3-()()l-000. 
Applicants:  Dauphin  Island  Gathering 
Partners. 

Descrijdion:  litorm  .Surcharge  2013  to 
he  effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Nuniber:  201 30301-.'52.'51 . 
(iomments  Due:  .'5  |).m.  FT  3/13/13. 
Docket  Numbers:  RPl  3— ()()2— 0t)0. 
A})j)licants:E\  Pa.so  Natural  Gas 
Gompany,  L.L.G. 

Description:  W’lWcox  Lateral  Non- 
Gonforming  TSAs  to  he  effei;tive  4/1/ 
2013. 

Filed  Date:  3/1/ V.F 
Accession  Number:  20130301-.'52.'54. 
(iomments  Due:  .I  p.m.  FT  3/13/13. 
Docket  Numbers:  RPl3-()()3-000 
Applicants:  LA  .Storage.  LLG. 
Description:  LA  Storage.  LLG  Annual 
Adjustment  of  Fuel  Retainage 
Percemtage. 

Filed  Date:  2/28/13. 

Accession  Number:  20130228-.'5422. 
(Comments  Due:  .'5  p.m.  FT  3/12/13. 
Docket  Numbers:  Rl’l  3-004-t)00. 
Applicants:  Mississippi  (ianvon  Gas 
Pipeline.  L.L.G. 

Description:  np  Filing  to  he 

effective  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  201 30301-.'534.'5. 
(iomments  Dae:  .'5  p.m.  liT  3/13/13. 
Docket  Numbers:  RPl3-0().'5-000. 
Applicants:  Golumhia  Cudf 
Transmission  Gom|)any. 

Description:  TRA  2013  K  Offshore! 
Gleanup  to  he  effective  4/1/2013. 


Filed  Date:  3/1/13. 

Accession  Number:  201 30301— .'5340. 
(Comments  Due:  .'5  p.m.  FT  3/13/13. 
Docket  Numbers:  RPl  3-()00-000. 
Applicants:  Kern  River  (ias 
'rransmi.ssion  Gompanv. 

Description:  2013  Ghian-iij)  Filing  to 
he  (iffective  12/1/2012. 

Filed  Date:  3/1/13. 

Accession  Nnndmr:  20130301-.'5348. 
Comments  Dae:  .'5  j).m.  FT  3/13/13. 
Docket  Numbers:  RPl  3-007-000. 
Applicants:  High  Point  (ias 
Transmissie)!!.  LLG. 

Description:  Annual  Dnaccoimteul  for 
Gas  Reteiiition  Percentage  Filing  e)f  High 
Point  Gas  Transmi.ssie)n,  LLG. 

Filed  Date:  3/1/13. 

Accession  Number:  20130301-.'5381. 
(Comments  Due:  .'5  ]).m.  FT  3/13/13. 
Docket  Numbers:  RPl  3-008-000. 
Applicants:  GF  Inelustries  Fntcirpri.ses. 
hie:.,  GF  Inelustries  Nitreigen,  LLCL 
Descrijdion:  )e)int  Petitiem  feir 
Fx])e:eliteel  Limiteel  Waiver  e)f  Gapae:ity 
Rele:a.se  Reigulations  anel  Pe)lie;iei.s  eif  GF 
Inelustrie!s  Fnterprises,  Ine;.  anel  GF 
Inelustrieis  Nitreigen.  LLG. 

Filed  Date:  3/1/13. 

Accession  Number:  20 1 30301-.'5383. 
(Comments  Due:  .'5  p.m.  FT  3/13/13. 

Any  jieirsein  eleisiring  tei  intervene  eir 
preiterst  in  any  eif  the  aheive  pre)e:ee:eling.s 
must  file  in  ae:e:e)relane:e  with  Rideis  211 
anel  214  eif  the!  Geanmi.ssiem’s 
Re!gulatie)ns  (18  (iFR  38.'5.211  anel 
38.'5.214)  em  e)r  hefeire  .'5:00  p.m.  Fastern 
time!  em  the  .sj)e!e:ifie!ei  e:e)mme!nt  elate. 
Preite.sts  may  he  e:e)nsiele!re!el,  hut 
interventiem  is  ne!e:e!ssary  tei  he!e:e)me!  a 
piirty  te)  the  ])re)e:e!e!eling. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RPl  3-404-001. 
Applicants:  Transwe.stern  Pipeline 
Gomjiany,  LLG. 

Description:  2013  TW  Settlement 
Filing  to  Implement  Tariff  SI lemts  to  he! 
effee:tive  4/1/2013. 

Filed  Date:  3/1/13. 

Accession  Number:  201 30301— .'ll  2.5. 
(ioiiiments  Dae:  .'5  p.m.  FT  3/13/13. 
Any  per  son  ele!siring  te)  preetest  in  any 
the  aheeve  pre)e:e!e!eling.s  mu.st  file  in 
iee:e:e)rel;me:e!  with  Rule!  211  e)f  the 
Ge)mmi.ssie)n’s  Re!gidiitie)ns  (18  GFR 
38.'5.21 1 )  e)n  e)r  before  .'5:00  ]).m.  Fastern 
time  e)n  the!  .s])e!e:ifie!el  e:e)mme!nt  elate!. 

The  filings  ;ire!  iie:e:e!s.sihle!  in  the 
Ge)mmissie)n’s  eLihiiiry  .svste!m  hv 
e:lie:king  e)n  the!  links  e)r  ejnerving  the 
ele)e:ke!t  number'. 

ed’Mling  is  ene:e)urage!ei.  Me)re!  eletaileel 
infeermatie)!!  re!lating  te)  filing 
re!C]inre!ments,  inte!rventie)ns,  pre)te!st.s, 
anel  .service  e:an  he!  fe)unel  at:  http:// 
n  ’ll '  u '.  ferc.gov/ d  ocs-  fili  ng/e  filing/ fi  ling- 
recj.pdf.  For  other  information,  i;all  (800) 


208-3070  (toll  free).  For  TTY,  e:all  (202) 
.'502-80.'5‘). 

Daleul:  March  1)4.  2013. 

Nathaiiii!!  ).  Davis,  Sr,, 

Deputv  Secn^tarv. 

IKK  Doc.  2iu;)-e).').'j2«  Kited  ;i-lt-i;i:  «:4.')  ain| 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  ne)tie:e  that  the  (’ommission 
re!e:e!ive!el  the  following  ele!e:trie:  rate 
filings; 

Docket  Numbers:  ERl 0-1 782-004. 
Applicants:  Tampa  Fle!i:trie:  Gompany. 
Description:  Tampa  Flee:trii:  Gonpiany 
submits  its  Annual  Gompliane:e  Report 
Regareling  Oiierational  Penalties  for 
2012. 

Filed  Date:  3/l/\3. 

Accession  Number:  201 30301-.'5102. 
(Comments  Due:  .'5  p.m.  FT  3/22/13. 
Docket  Numbers:  FRl  2-2277-004. 
Ap])licants:  Mielwest  Inefepenelent 
Transmission  Sy.stem  Operator,  Ine:, 
Description:  Gl)31-2-3  2nel 
De!fie:ie!ne:y  Reisiieinse  te)  he  e!ffe!e:tive!  7/ 
21/2012. ' 

Filed  Date:  2/28/13. 

Acce.ssion  Number:  201 30228-.'5374. 
(Comments  Dae:  .'5  p.m.  IH'  3/21/13. 
Docket  Numbers:  FRl  2— .'540-004; 
FRl2-.'530-004:  FRlO-1414-003:  FRll- 
1881-00.'5:  FRl 0-31 0(5-003:  FRl  2-21. '50- 
002:  FRll-1800-00.'5;  FRl  1-1 882-00.'5; 
FRl 0-1 821-004:  FRl 0-1 340-004: 

FRl 0-1400-004;  FRl 0-1 348-004; 
f:Rl2-220.'5-003:  FRll-1883-00.'5  FRll- 
2.'534-004:  FRl l-188.'5-00.'5:  riRlO-1410- 
004:  FRll-1802-00.'5;  FRll-1880-00.'5; 
FRll-447.'5-004;  FRl  1-1 803-00.'5  FRll- 
1887-00.'5:  FRll-1880-00.'5:  FRl  1-1 894- 
00.'5. 

A})plicants:  APDCL  fne:..  Atlantie: 
Peiwer  Energv  Se!rvie;e.s  (U.S)  f,LG, 
Auliurnefafe  I’eiwer  l^artneirs.  L.fL,  Burlen' 
Butte  Winel  Park.  LLG.  (iaefillae: 
Renewable  Fnergy,  LLG.  Ganaelian  Hills 
Winel,  l.l.G,  Gamp  Reieel  Winel  I’ark,  LLG, 
Geilelen  Valleiv  Winel  Park.  LLG.  Geishen 
Pha.se  11  ldX'„  Fre!elerie:k,se)n  Peiweir  Id’, 
Lake  Geigen,  Ltel..  Mane;hie!f  I’eiwer 
Gernpanv  LLG.  Oreigein  frail  Winel  Park. 
Id.G,  Merieleiw  Greeik  l’re)je!e;t  Gemipanv 
lit;,  Milner  Dam  Winel  I’iirk,  Id.G, 
Meirris  Geigeneiratiein.  Ll.G.  Pa.se;e)  Geigen. 
l.tel.,  Payne's  Ferry  Winel  Park.  ld,G, 
Pilgrim  Stage  Statiein  Winel  I’ark.  Ll.G, 
Re)e;klanel  \Vinel  Farm  IdXL  .Sahnem  ludls 
Winel  I’ark,  LLG.  Thou.sanel  Springs 
Winel  Peirk.  LlXi,  Tuana  Gule:h  Winel 
Park,  Ll.G,  Yaheie)  Greiek  Winel  Park, 

Ll.G. 
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Ih-scription:  SuppU'.mi'.uX  to  lanuarv 
28.  201  :i  Notice  of  Non-Material  Ciliangc! 
in  .Status  of  /M’lX;.  Inc.,  et  al. 

DiiUr.  2/28/18. 

Ac(:(‘ssi()n  \’iinil)t;r:  20 1 8()228-.')208. 
(A)n}iiu‘nls  Diw:  .'i  p.in.  171’  8/14/18. 
Docket  Niimhcrs:  l-iR  18- 1007-000. 
AljpUconts:  Midwest  lii(le|)<!iul(!nt 
Transinission  System  Operator.  Inc. 

ncs(:ni)t ion:  2m  SA  2.107 

Interstale-1  IXi  FK:!’  Agreimuail  to  l)e 
effective  8/1/2018. 
riled  Date:  2/28/18. 

Accession  X’lnnher:  201 80228-.187(). 
(ionnnenis  One:  .1  p.in.  FT  8/21/18. 
Docket  Xhnnhers:  FRl  8-1008-000. 
Applicants:  Midwest  Inde])endent 
'I’ransinission  .System  Oi)erator.  Inc. 

Description:  ()2-2H-2m  2  SA  2.11.1 
Ameren-Arclier  Danieds  to  l)e  effective 
8/1/2018. 

riled  Date:  2/28/1 8. 

Accession  Nninber:  201 80228-1877. 
(Comments  Due:  1  p.m.  FT  8/21/18. 
Docket  Xhnnhers:  FRl  8-1 000-000. 
Applicants:  RacafKiorj). 

Description:  HRA  Rtwi.sed  .Service 
Agriuanents  to  Ih;  effective  1/1/2018. 
riled  Date:  8/1/18. 

Accession  Mninber:  201 80801-1001 . 
(ioniinents  Dae:  1  ]).m.  liT  8/22/18. 
Docket  X’ninbers:  FRl  8-1 01 0-000. 
Applicants:  New  Fngland  l’ow(!r  l\)ol 
I’articipants  ('.ommitt(!e.  l.SO  New 
Fngland  Inc. 

Description:  N(nv  Idigland  Rower  Rool 
Rarticipants  ('.ommitttu!  submits  tariff 
filing  per  81.1 8(a)(2)(iii:  MRl  Revisions 
Regarding  DR  Asset  Auditing  to  be 
effective  1/1/2018. 
riled  Date:  8/1/18. 

Accession  X'ninber:  201 80801-1180. 
(ionnnents  Due:  1  ]).m.  FT  8/22/18. 
Docket  Numbers:  FRl  8-101 1-000. 
Applicants:  Southwest  Rower  Rool. 
Inc. 

Descrii)t ion:  Southwest  Rower  Rool. 
Inc.  submits  tariff  filing  per 
81.18(a)(2)(iii:  10801x0  Kan.sas  Flectric 
l\)wer  (looperativt;.  Inc.  Nl'l’.SA  NOA  to 
b(!  (dfective  2/1/2018. 
riled  Date:  8/1  /1 8. 

Accession  Number:  20180801-1181. 
(Comments  Dae:  1  p.m.  F’f'  8/22/18. 
Docket  Numbers:  FRl  8-1 01 2-000. 
Applicants:  Southwest  Rower  l\)ol. 
Inc. 

Description:  .Southwest  l\)wer  Rool. 
Inc.  submits  tariff  filing  ])er 
81.18(a)(2)(iii:  21‘tOR1  Kansas  Rower 
Rool  NITSA  NOA  to  be  (dfective  2/1/ 
2018. 

riled  /In/e;  8/1/18. 

Accession  Number:  20180801-1182. 
(Comments  Due:  1  p.m.  FT  8/22/18. 
Docket  Numbers:  FRl  8-1 01 8-000. 
Applicants:  .Southwest  Rower  Rool. 
Inc. 


Descrii)tion:  .Southwest  Rower  Rool. 
tnc.  submits  tariff  filing  p(!r 
81.18(a)(2)(iii:  2870R1  Flat  Ridge  2 
Wind  I'inergy  Metca'  Agent  Agrcnmient  to 
b(!  (dfect ive  2/ 1  /201 8. 

riled  Date:  8/1/18. 

Accession  Number:  201 80801—1188. 

Comments  Dae:  1  p.m.  l^T  8/22/18. 

Docket  Numbers:  liRl  8-1 014-000. 

Applicants:  Southwest  Rowin'  Rool. 

Inc. 

Description:  .Southwest  Rower  Rool. 
Inc.  submits  tariff  filing  |)er 
81.1 8(a)(2)(iii:  2119  Arkansas  Idec.tric 
(ioo|)erative  (ior])oration  MiXer  Agent 
Agreement  to  be  idfective  2/1/2018. 

riled  Date:  'M\/\2. 

Accession  Number:  20180801-1184. 

(Comments  Dae:  1  ]).m.  FT  8/22/18. 

Docket  Numbers:  I'lRl  8-1011-t)00. 

Applicants:  Fagle  (ireek  Ilvdro  Rower. 

Fix:. 

Description:  I^agle  Creek  Hydro 
Rower.  I.IX:  submits  tariff  filing  per 
81.11;  Notice  of  Cancellation  ofFFRC 
Fliictric  Tariff.  Original  Volume  No.  1  to 
be  effective  8/4/2018. 

riled  Date:  8/1/18. 

Accession  Number:  20180801—117. 

Comments  Due:  1  p.m.  FT  8/22/18. 

Docket  Numbers:  fiRTi-lOIO-OOO. 

Applicants:  New  Ihigland  Rowin'  Rool 
Rarticipants  Committee. 

Description:  New  I'nigland  Rower  Rool 
Rarticipants  Committee  submits  tariff 
filing  per  81.1 8(a)(2)(iii;  Mar  2018 
Membership  Idling  to  be  effective  8/1/ 
2018. 

riled  Date-.'Mtlr.t. 

Accession  Number:  201 80801-1 1 90. 

(Jomments  Dae:  1  p.m.  F'f  8/22/18. 

Docket  Numbers:  FRl  8-1 01 7-000. 

Applicants:  Consnmers  Idiingv 
Com])any.  CM.S  Fnergy  Re.sonrce 
Management  Company. 

Description:  Ap])lication  of  the 
Consnmers  Fnergy  Companv  and  CM.S 
Fnergy  Resource  Management  Company 
for  Waiver  of  Affiliate  Restrictions 
Related  to  Consnmers  Fnergy 
Com])any’s  2010  Rlanning  Year  Auction 
for  Cajjacity. 
riled  Date:  8/1/1 8. 

Accession  Number:  201 80801-1 197. 

(Comments  Dae:  1  ]).m.  l^T  8/22/18. 

Take  notice  that  the  Commission 
received  the  following  electric 
reliability  filings: 

Docket  Numbers:  RRl8-2-t)00. 

/\/j/;//f;an/.s';  North  Aimn  ican  fihictric 
Reliability  Corporation. 

Description:  R(!tition  of  North 
American  Flectric  Reliability 
Cor|)oration  for  A|)i)roval  of  Revisions 
to  the  NFRC  Standard  Rroce.sses 
Manual. 

riled  Date:  2/2H/18. 


Accession  Number:  20180220-1212. 

Comments  Dae:  1  ]).m.  FT  8/21/18. 

The  filings  an;  acce.ssible  in  tin; 
Commi.ssion’s  (;Fibrarv  syst(;m  by 
clicking  on  the  links  or  (pi(;rving  the 
dock(;l  number. 

Any  ])erson  desiring  to  int(;rvene  or 
l)rot(;st  in  anv  of  the  above  proce(;dings 
must  fib;  in  ac;c;ordanc{;  with  Rnl(;s  211 
and  214  of  the  Commission’s 
R(;gnlations  (IH  Cl’R  801.211  and 
801.214)  on  or  bi;fore  1:00  p.m.  Fastern 
time  on  tin;  specified  comment  date. 
Rrotests  may  lx;  consi(h;r(;d.  but 
inti;rvention  is  nece.ssary  to  become  a 
])arty  to  tin;  j)roce(;ding. 

(;Filing  is  (;nconrag(;d.  More  tletaih;d 
information  relating  to  filing 
r(;(inin;m(;nts.  interv(;ntions.  prot(;sts. 
.service,  and  (pialifving  faciliti(;s  filings 
can  lx;  fonnd  at:  http://\\’\\’\v.ferc.gov/ 
docs-IHin<>/eliling/filin<^-re(j.})df.  For 
other  information,  call  (000)  200-8070 
(toll  free).  For  'f'l’Y.  call  (202)  102-0019. 

lliil(;(l:  March  01. 2()t:i. 

Niiltianii;!  |.  Davis.  Sr.. 

I)(‘inilv  S(t(:r<‘t(ii\'. 

IKK  Dm:.  llOKi-O.S.Sai  Filed  a-ft-l.'t;  li:4.S  am| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

l  ake  notice  that  the  Commission 
rec{;iv(;d  tin;  following  (;h;ctric  coi'ixnate 
filings: 

Docket  Numbers:  FCl  8-70-000. 
Api)licants:Tuc.sou  Flectric  Row(;r 
Com])anv. 

Description:  Aiiplication  of  Tucson 
Idectric  Rower  Coinjiany  under  FRA 
Si;ction  208. 

riled  Date:  2/20/18. 

Ai:cession  Number:  20180220-1019. 
(iomments  Due:  1  p.m.  FT  8/19/18. 
I’ake  notice;  that  the  Commission 
r(;ceiv(;d  the  following  electric  rate; 
filings: 

Docket  Numbers:  FRl 0-1 942-007: 
FRlO-2042-010:  FRl 0-1 941-008: 

1-:R1  1-8840-001 ;  liRl  0-1 988-001; 

I'iRl 0-1 987-008:  FRl 0-1 898-004; 

FR 1 0-1 984-004 ;  hiRl  0-1 898-004 ; 

FRl 0-1 888-008;  fiRl  0-1 881-008; 

1>:R1  0-1 884-008;  FRl 0-1 88:i-008; 
FRIO- 1 878-008;  l-iRl 0-1 87()-008; 
h:Rl 0-1 871-008;  FRl 0-1 878-008; 
liRl  2-1 987-001 ;  FRl  0-1 947-008: 

I-:R1  0-1 804-008:  FRl 0-1 807-008; 

FRl 0-1 802-004;  FRl 2-2201-001 ; 

FRl  0-1 80,1-008. 

Applicants:  Calj)ine;  Ce)nsfrne:lie)n 
Finane:e  Ceimpany.  LR.  Calpine  Fnergy 
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.S(!rvi(:(;s  L.P.,  (]al])iiu!  (lilroy  C’.ogen, 

L.l’.,  (]al|)ino  (Jnuaileaf.  Inc.,  Caljiine 
Fo\v(;r  AiiKa  ica — (^A.  LLC;,  Caljjiiu; 

Power  Anuirica — OR,  LLC^.CMvS 
Marketing  V.  L.P.,(:HS  Marketing  IX, 
l.I.C.CRS  Marketing  X,  LLC,  CrcHul 
iMUH'gy  (]enl(!r,  hl.O,  llcilta  Ihiergy 
(ienter,  LLO,  Oevsers  Power  (ioinpanv, 
I.hO,  Chlroy  Energy  (itaiter.  IdXi,  (loose; 
llav(;n  Energy  C;{;nter,  EEO,  Eos  kisteros 
(Critical  Energy  Facility.  EEO.  Eos 
M(;(lanos  Eaiergy  Oenter  EEO.  M(;lcali 
Energy  ('enter,  EEO.O.E.S.  Energy — 
Agnews.  Inc..  Otay  Mesa  Energy  0(;nler. 
EEO.  Pa.storia  Energy  (ient(;r,  EEO.  POE2, 
EE(;.  Power  (Contract  Finance;,  E.E.O.. 
Russell  Ciity  Energy  (iejinpanv,  EEO. 

.Se)nth  Pe)inl  Energy  Cienter.  EEO. 

/le;.sf;;77;0'oij;  Ne)tiiie:atie)n  eei  Ohange  in 
Status  ol'Oalpine  Oe)nstrue:tie)n  Finance 
Oeeinpany.  E.P..  et  ;el. 

Fih^d  bate:  2125/ \3. 

Accession  Ninuhcr:  20l'My225-5'i77. 
(ioinincuis  Due:  .'i  p.m.  ET  3/18/13. 
Docket  Niinihers:  ERl  l-4().'5()-()()l ; 

Hill  1-4027-002:  Hill  1-4028-002. 

Applicants:  Oe)gentrix  of  Alaine)sa. 

EEO,  Pe)rtsnu)uth  (ieeneai.  EE(E  Jaine;s 
Rive;r  (Je;ne:e),  EE(-’. 

Description:  .Su])])le;ine;nt  te)  Jiinuarv 
14,  2013  Notie:e;  e)f  Ne)n-Material  Oluinge 
in  .Stiitus  e)f  f;e)ge;ntrix  e)f  Alciineesa,  EE('.. 
e;t  al. 

Hiled  Date:  2/7/13. 

Accession  Nainber:  201 30207-.'1003. 
(ionnnents  Dae:  5  ]).in.  lO'  3/12/13. 
Docket  HIninhers:  ERl  3-.')23-001 . 
Applicants: 'I'rnns  Hav  (iahle  EE(i. 
Description:  Reviseel  Annual  TRBAA 
llpelate  le)  he;  effeelive  1/1/2013. 
klled  Date:  2/25/ \3. 

Accession  HJainher:  201 3022.')-.M40. 
(ionnnents  Dae:  .'1  p.in.  l'7r  3/18/13. 
Docket  Nainbers:  ERl  3-077-000. 
ApplicAaits:  Pacific:  Oas  and  Elee:tric 
Oe)in|)any. 

Description:NoVice  of  T(;rininatie)n  of 
•SPS  (]orc:oran  E&P  Agreement  to  be 
(;ftee;tive  1/3/2012. 

Filed  Date:  2/2.'i/13. 

Accession  \hanber:  201 30225-5000. 
(ionanents  Dae:  5  i).in.  ET  3/18/13. 
Docket  Nainbers:  ERl  3-080-000. 
Applicants:  Midwest  Independent 
Tr.insinission  Sy.stein  Operator,  Inc. 

Description:  2013-02-25  RSO  TER 
Filing  to  he;  e;ffe;e;tive;  4/27/2013. 

Filed  Date:  2/25/1 3. 

Accession  Nainber:  20130225-5051. 
(ioininents  Dae:  5  p.m.  ET  3/18/13. 
Docket  Nainbers:  ERl  3-081-000. 
Applicants:  Ontario  Power  (ie;ne;ration 
Inc. 

Description:  Ontario  Power 
Oeaieration  Inc.  submits  Refund  Rejjort 
for  recent  energy  sales  in  the  New  York 
lneie;pe;ndent  System  Operator.  Inc. 

Plied  Date:  2/25/13. 


Accession  Nainber:  2013022.5—5088. 

(ioininents  Dae:  5  ]).m.  E'l’  3/18/13. 

Docket  Nainbers:  ERl 3-082-000. 

Applicants:  Se)uthwe;ste;rn  Ele;e:trie; 
Pe)we;r  (Company. 

Description:  SVVEPOO-Oolelen  S])re;ael 
EO  :mel  (;re;e;nhe;lt  EO  DPA  to  he;  e;ife;e:tiye; 
1/25/2013. 

Filed  Date:  2/25/1 3. 

Accession  Nainber:  2013022.5-51 10. 

(ioininents  Dae:  5  ]).m.  ET  3/18/13. 

Docket  Nainbers:  ERl  3—083-000. 

Applicants:  Arizona  Puhlie:  .Se;ryie:e; 
Ooinjamy. 

Description:  Arizona  Public  Se;ryie:e 
file;.s  MPP  VVestwing  Substation 
Oon.strue;tie)n  Agre;ement  to  he  effe;e:tiye 
4/20/2013. 

Filed  Date:  2/25/13. 

Accession  Nainber:  2013022.5—5178. 

Cioinnients  Dae:  5  p.m.  ET  3/18/13. 

Docket  Nainbers:  ERl  3-084-000. 

Applicants:  Midwe;.st  lnelepe:nele;nt 
Transmi.ssion  .System  Operator.  Inc. 

Description:  2013-02-25  R.SO  .Sign 
(ionyeaitiou  Filing  to  he;  effe;e;tiye;  4/27/ 
2013. 

Filed  Date:  2/25/13. 

Accession  Nainber:  2013022.5-5170. 

(ioininents  Dae:  5  ]).m.  ET  3/18/13. 

The  filings  <ire;  ace:e;s.sihle  in  the 
Oommission’s  e;Eihriiry  sy.ste;m  by 
e:iie:king  on  the;  links  or  eiue;rying  the; 
ele)cke;t  number. 

Any  ])e;rse)n  ele;siring  to  inte;rye;ne  or 
])re)te;st  in  emy  of  the;  iihoye;  |)roe:e;e;eling.s 
must  file;  in  ace:e)relane:e  with  Rule;s  211 
and  214  of  the;  (iommi.ssion’s 
Re;gul;itie)ns  (18  OER  385.211  emel 
385.214)  on  or  before  5:00  p.m.  Eastern 
time;  on  the;  .s|)e;e;ifieel  ce)nmu;nt  date. 
Prote;.sts  may  he;  e;e)n.sielere;d.  hut 
interyention  is  ne;ce;ssary  to  he;e:onu;  a 
party  to  the  j)roc(;(;ding. 

eFiling  is  ene:ourageel.  Mem;  eletaile;d 
information  relating  to  filing 
re;ejuire;ment.s,  inte;rye;ntions.  protests, 
st;ryice,  and  ejualifying  fae;iliti(;.s  filings 
e:an  he  found  at:  http:/ /www. fere. gov/ 
docs- filing/e filing/ filing-req.pdf.  For 
other  information,  e:all  (800)  208-3070 
(toll  free).  For  TTY,  c:all  (202)  502-80.59. 

13iile;el;  I'ehi'iuiry  2().  2013. 

Nathanie;l  ).  Davis,  Sr.. 

Deputy  Secretary. 

II  K  Doc.  2e)i:i-ei.S.'')2>l  MUiel  HM.'")  <ini| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
re;e:eiye;el  the  following  ele;e:trie:  rate 
filings: 


Docket  Nainbers:  kiRl  2-1 1 73-000; 

ERl  2-1 1 7.3-001 ;  ERl  2-1 1 73-002. 

Applicants:  P)M  lnte;re:e)nne;e:lie)n. 
E.E.C..  Ame;rie:an  Ele;e:trie:  Pe)we;r  .Se;ryice; 
Corijoration. 

Description:  Amerie:an  F]le;e:trie:  Pe)we;r 
.Se;ryie:e  Cor|)e)ratie)n  on  he;half  of  Indiiina 
Mie:higan  Powe;r  Compemy  submits 
Motion  to  Withelniw  R:ite  .Se:heeiule;  and 
Terminate;  Pre)e:e;e;eling. 

Filed  Date:  2/25/1 3. 

Accession  Nainber:  20130225-5184. 

(Jonanents  Dae:  5  ]).m.  ET  3/12/13. 

Docket  Nainbers:  ERl  3-985-000. 

Applicants:  P)M  lntere:e)nne;e:tion. 

E.E.C. 

Description:  Original  .Se;ryice; 
Agreement  No.  3499:  Queue;  No.  Y 1—003 
to  he;  e;ff(;e:tiye  1/30/2013. 

Plied  Date:  2/20/13. 

Accession  Nainber:  20130220-5053. 

C/oininents  Dae:  5  p.m.  ET  3/19/13. 

Docket  Nainbers:  ERl3-98()-000. 

Applicants:  P)M  lnterce)nnee:tion, 
E.E.C. 

Description:  Original  .Seryice; 
Agre;eme;nt  No.  3500:  Queue  No.  Yl-0(i4 
to  he;  efiectiye  1/30/2013. 

Plied  Date:  2/20/13. 

Accession  Nainber:  201 30220-5054. 

(ionanents  Dae:  5  i).m.  1-]T  3/19/13. 

Docket  Nainbers:  ERl  3-987-000. 

Applicants:  Mielwe;.st  lnelepe;nelent 
Tninsmission  System  0])e;rate)r.  hie:. 

Description:  Midwest  lnelepe;nele;ut 
'rransmission  .Sy.ste;m  0])e;rate)r.  Inc:, 
submits  tiiriff  filing  pe;r  3.5.13(a)(2)(iii: 
02-2(i-2013  SA  2350  1TC-\VM 
Re;ne;wahle;  Energy  Amended  CIA  to  he; 
e;ffe;e:tiye  2/27/2013. 

Filed  Date:  2/20/1 3. 

Accession  Nainber:  2013022(>-.5100. 

(ionanents  Dae:  5  p.m.  ET  3/19/13. 

Docket  Nainbers:  ERl  3-988-000. 

Applicants:  Northern  States  Power 
(Company,  a  Minnesota  corjioration. 

/9e.sY;ryp//on.- Northern  States  Power 
(Company.  <i  Minne;sota  corporation 
submits  Notie:e  of  Canc:ellation  of  Rate 
Se:heelule  No.  524,  et.  al.  with  City  of 
Brownton.  Minnesota. 

Filed  Date:  2/20/13. 

Accession  Nainber:  20130220-5113. 

(ioininents  Dae:  5  |).m.  ET  3/19/13. 

Tiike  notice  that  the;  (iommission 
re;e:e;iye;d  the  following  e;le;e:trie: 
reliability  filings. 

Docket  Nainbers:  RD13-.5-000. 

Applicants:  North  Amerie:<m  Elee:trie: 
Rel iahil it y  ( iorponit ion. 

Descri  p  /  /on ;  S  u  j )  p  1 1;  i  m;n  t  a  1 
Information  to  the  North  Am(;rie:an 
Ele;ctric  Reliability  Corporation 
(iompliane:e  Filing  in  Re;spe)nse  to  Order 
on  Violation  Seyi;rity  Eevels  and 
Viohition  Risk  Factors  Projiosed  by  the 
ERO. 
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Fihd  Date:  2/l.'>/13. 

Accession  X'liiuhar:  201 3021. '5-.'j()!)7. 
(k)iniu(uits  Diw:  .1  |).in.  ET  3/8/13. 
Dockt^t  X’limhars:  RD13— 0-000. 
Applicants:  Noi'\\\  AnuMicaii  Electric 
Roliai)ility  Corporation. 

ncscni)tion:  I’etilion  of  the  North 
American  Electric  Ridiahility 
Corporation  for  Ajjproval  of  I’ropo.siul 
Reliability  Standard  VAR-(U)l-3 — 
Voltage  and  Reactive  Control. 

Filed  Date:  2/2(i/l  3. 

Accession  Xinnher:  201 30220-.'jl08. 
(ionnnents  Due:  .I  p.m.  ET  3/28/13. 
'I'ln!  fdings  are  accessible  in  the 
('oinniission's  ebibrarv  system  bv 
clicking  on  the  links  or  (pierving  the 
(locket  number. 

Any  person  (Uisiring  to  intervene  or 
prottist  in  any  of  the  above  proc(!edings 
nm.sl  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  (3'"R  38.1.211  and 
38.1.214)  on  or  before  1:00  p.m.  Eastm  n 
time  on  the  spticiluul  comment  date. 
Protests  mav  hi;  consichired.  hut 
intervimtion  is  n(u;(*.ssarv  to  become  a 
party  to  the  prctccieding. 

(;l'’iling  is  encourageui.  More  (hitailed 
information  relating  to  filing 
recpiirements.  intervemtions.  protci.sts. 
.s(!rvice.  and  (pialilving  facilities  filings 
can  b(i  found  at:  http://\v\v\\’.terc.<>ov/ 
(locs-filini’/elilintf/filiin^-nHj.pdj.  l-'or 
other  information,  call  (800)  2(i8-307() 
(toll  free).  For  TTY.  call  (202)  102-8010. 

t)al(!(l:  l''(l)ruarv  20.  2013. 

Nalliaiii(4  ).  Davis,  Sr., 

Deputy  Seer(‘l(iry. 

|FK  Doc.  2(li:i-(l.">.'>:t(l  l-il(-(l  a:4.">  iiinl. 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CPI  3-64-000] 

Gulf  Crossing  Pipeline  Company  LLC; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Panda  Power  Lateral  Project 
and  Request  for  Comments  on 
Environmental  Issues 

The  staff  of  the  Eechiral  Ihiergv 
Regulatory  Commission  (EERti  or 
(iommi.ssion)  will  pre|)are  an 
environmental  assessment  (ICA)  that  will 
discu.ss  the  environmental  inpiacts  of 
the  Panda  Power  Lateral  Project 
involving  con.struction  and  operation  of 
facilities  by  Culf  (Crossing  Pipeline 
Company  LLC  ((hilf  Cro.ssing)  in 
Crayson  County,  Texas.  The 
Commi.ssion  will  use  this  EA  in  its 
decision-making  process  to  determine 


whether  the  project  is  in  the  public 
convenience  and  necessity. 

This  notice  announces  the  opening  of 
the  sco|)ing  ])roce.ss  the  (Commi.ssion 
will  use  to  gather  in])ut  from  the  puhlic 
and  interested  agencies  on  the  project. 
Your  input  will  hel])  tin;  (Commission 
staff  determine  what  issues  they  need  to 
evaluate  in  the  I’CA.  Please  note  tluit  the 
scoping  ])eriod  will  close  on  April  3. 
2013. 

This  notice  is  being  .sent  to  the 
(Commission's  current  environmental 
mailing  list  for  this  project.  State  and 
local  government  repre.sentatives  should 
notify  their  constituents  of  this 
])roj)o.sed  project  and  encourage  them  to 
comment  on  their  areas  of  concern. 

If  you  are  a  landowner  receiving  this 
notice,  a  pi])eline  company 
niju’esentative  may  contact  you  about 
the  acejuisition  of  an  easement  to 
con.struct,  operate,  and  maintain  the 
proposed  facilities.  The  company  would 
seek  to  negotiate  a  mutuallv  acce])table 
agreement.  However,  if  the  (Commission 
ap|)rove.s  the  project,  that  apjjroval 
conveys  with  it  the  right  of  eminent 
domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pi])eline  companv  could 
initiate  condemnation  proceedings 
where  compensation  would  be 
determined  in  accordance  with  state 
law. 

(Culf  (Crossing  provided  landowners 
with  a  fact  sheet  prejjared  hy  the  FER(C 
entitled  “An  Interstate  Natural  (las 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?".  This  fact  sheet  addres.ses  a 
numher  of  ty|)ically-a,sked  cpiestions. 
including  the  use  of  eminent  domain 
and  how  to  ])articipate  in  the 
(Commission’s  proceedings.  It  is  also 
available  for  viewing  on  the  FER(C  Web 
site  (\\  \\’\\’. fere. gov). 

Summary  of  the  Proposed  Project 

(hdf  (Crossing  j)ropo.ses  to  construct 
and  operate  a  new  pijjeline  lat(;ral  along 
with  metering,  interconnect,  and 
pigging  facilities  north  of  IDallas,  Texas 
in  (Crayson  (County,  Texas.  The  Panda 
Powi'r  Lateral  would  |)rovide  125. ()()() 
dekatherms  per  day  of  deliverable 
natural  gas  cajiacity  from  its  takeoff  at 
the  .Sherman  (Com|)ressor  .Station 
located  10  miles  northeast  of  .Sherman, 
Texas,  to  Panda  .Sherman  Power,  LL(C’s 
Panda  Sherman  Power  Plant  1  electric 
generation  ])ower  plant,  currently  under 
con.struction  on  the  south  side  of 
Sherman.  Texas.  According  to  (Culf 
(Crossing,  its  ])roject  would  helj)  meet 
the  increasing  demands  for  electricity  in 
the  expanding  market  area  of  north 
central  Texas. 


The  Panda  Power  Lateral  Project 
(Project)  would  consi.st  of  the  following 
facilities: 

•  A  1(i..')-mile-long  lO-inch-diameter 
|)i])eline  lateral: 

•  A  pig  launcher  barrel  and  system 
tie-in  facilities  at  Mile])o.st  (MP)  0.0 
consisting  of  a  10-inch  launcher  barrel 
and  associatcul  ijijjing  and  valves:  ' 

•  Two  mainline  valves  and 
ap])urtenant  facilities  at  MPs  8.74  and 
14.70: 

•  A  ])ig  receiver  barrel  and  nuiter 
station  consisting  of  a  10-inch  receiver 
harrel  and  associated  ])iping  and  valves 
at  MP  10. .'52:  and 

•  An  Enteri)ri.se  Texas  Pijieline  (ETP) 
intercomuict  at  MP  14.7.'5  consisting  of 
a  meter  and  flow  control  station  to  be 
built,  owned,  and  operated  bv  ETP. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.- 

Land  Re(|iiirements  for  (Con.struction 

(Construction  of  the  pro]K)sed  facilities 
would  reejuire  di.sturbance  of  271  acres 
of  land.  This  total  would  include  1.'58 
acres  of  tem])orarv  right-of-way  that 
would  be  fully  restored  to  original  use. 
and  113  acres  of  new  permanent  right- 
of-way  recpiired  for  the  pipeline, 
appurtenant  facilities,  aiul  access  roads. 
I'Cleveu  of  the  2!)  access  roads  to  he  used 
for  construction  would  be  new.  five 
would  be  temporary,  and  onlv  two  of 
the  projiosed  24  j)ermanent  access  roads 
would  re(|uire  improvements  heyond  a 
gravel  or  dirt  surface.  .Some  of  the  access 
roads  All  the  access  roads  The 
temi)orarv  right-of-way  would  be 
com])rised  of  81  acres  of  nominal 
workspace  along  the  pi|)eline,  38  acres 
of  temporary  additional  workspaces 
along  the  pipeline,  and  3(5  acres  of 
contractor  yards,  (hdf  (Tossing  would 
use  a  ty])ical  construction  right-of-way 
width  of  7.')  to  100  feet  and  a  permanent 
right-of-way  width  of  .'50  feet.  About  .'5.'5 
jKU'cent  of  the  proposed  pipelines  would 
parallel  existing  inpeline,  electric,  and 
sewer  utility  rights-of-way. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  recpiires  the  (Commission  to 
take  into  account  the  environmental 
im])acts  that  could  result  from  an  action 


'  A  is  a  loot  that  IIk;  pipdiiK!  companv 

ins<!rls  into  and  pnshns  lliron<;li  llii!  pipnlini!  Idi' 
(:l(smin<;  llii^  pipidiiKC  condnclin^  internal 
insp(!clions.  orolli(!i  purposes. 

-1  lie  appendices  reierenced  in  this  notice  will 
not  a|)pi'ar  in  the  I'ederal  Kof^isler.  Copies  ol 
appendices  were  sent  to  all  those  receiviiif;  this 
notice  in  the  mail  and  are  availahle  at  innv./e/c.<'oi' 
nsin^tlie  link  called  ‘'el.ilnarv"  or  Irom  the 
Commission’s  I’nhiic  Reference  Room.  KHtl  First 
.Street  NF..  \Vashin;4lon.  DC  2()42(i.  or  call  (2(12) 
.a()2-a;t71.  Foi'  insinictions  on  conneclin”  to 
el.ihrary.  refer  to  the  last  ])age  of  this  notice. 
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whenever  it  considers  the  issuance  oi  a 
(;(!rtificate  of  Ful)li(:  Cionvenience  and 
Necessity.  NFFA  also  nuiuires  us-*  to 
discover  and  address  conc(!rns  tlie 
])nl)lic  niav  liave  ahont  pro])osals.  I’liis 
process  is  referred  to  as  ‘■sco])ing."  The 
main  goal  of  the  sco])ing  process  is  to 
focus  the  analysis  in  tin;  FA  on  the 
important  (mvirommmtal  issues.  By  this 
notice,  the  (lonnni.ssion  nuiiKJsts  public 
comnnmts  c)n  the  scope  of  the  issiuis  to 
address  in  the  FA.  We  will  i;onsider  all 
filed  comments  during  tin;  ])reparation 
of  the  FA. 

in  the  FA  we  wilt  discuss  imijacts  that 
could  occur  as  a  rcisnlt  of  the 
construction  and  o])eration  of  tin; 
propo.sed  project  under  the.se  general 
headings: 

•  (leologv  and  .soils; 

•  hand  u.se; 

•  Water  resources,  fisheries,  and 
w(!t  lands: 

•  Cultural  resources; 

•  Vegetation  and  wildlife: 

•  Air  (]uality  and  noise: 

•  Fndangered  and  threatened  s])ecies: 
and 

•  Public  safety. 

We  will  al.so  evaluate  reasonable 
alternatives  to  the  propo.sed  project  or 
l)ortions  of  the  ])roj(;ct.  and  make 
recommendations  on  how  to  lessen  or 
avoid  imjjacts  on  the  various  rcisource 
areas. 

The  FA  will  present  our  indepcmdent 
analysis  of  the  i.ssues.  The  FA  will  he 
available  in  the  public  rec;ord  through 
(dabrarv.  I)e])ending  on  the  comments 
received  during  the  scoping  j)rocess.  we 
mav  also  i)uhlish  and  distribute  the  FA 
to  the  ])ublic  for  an  allotted  comment 
period.  We  will  consider  all  comments 
on  the  FA  before  making  our 
recommendations  to  the  Commission, 
'fo  ensure  we  have  the  opj)ortunity  to 
consider  and  address  your  comments, 
jdease  carefully  follow  the  in.structions 
in  the  Public:  Particiimtion  section 
b(!ginning  on  jiage  .5. 

With  this  notice,  we  are  asking 
agencies  with  jurisdiction  by  law  and/ 
or  .si)(H:ial  cjxpcntise  with  res])(K;t  to  the 
environmental  issues  of  this  project  to 
formally  coo])erate  with  us  in  the 
j)reparation  of  the  FA.  *  Agenciccs  that 
would  like;  to  recpicjst  coo])(!rating 
agency  .status  should  follow  the 
instructions  for  filing  comments 
])rovided  under  the  I’ublic  Participation 
sciction  of  this  notice. 


■'  "Wo."  "us,"  011(1  "our"  rotor  to  llio 
ouvironuioutiil  sluttdt  llio  Coiuuiission's  Oftico  ot 
i;uor‘;v  t’rojocis. 

''I'lio  Council  on  tinvirouiuontol  Qunlilx 
rogulalions  iiddrossiu”  cooporatiii”  af’oncv 
rosponsiliililios  aro  at  Tillo  40.  Codo  ot  I'ddoral 
Ko^ulalious.  I’art  l.aOl.t). 


(kinsultcilions  Under  Section  lOti  of  the 
National  Historic  Fre.servation  Act 

In  accordance  with  the  Advisorv 
Council  on  Historic  Prci.servat ion’s 
implcmienting  iwgulations  for  section 
1()(i  of  the  National  I  listoric 
Preservation  Act.  we  are  using  this 
notice  to  initiate  consultation  with 
a])])licable  Slate  Hi.sloric  Pre.servalion 
(ilfice  (SHPO).  and  to  .solicit  their  views 
and  those  of  other  government  agencies, 
interested  Indian  tribes,  and  the  jmblic 
on  the  ])roject’.s  ])otenlial  effects  on 
historic  jiroperties."’  We  will  define  the 
l)roject-.spec:ific  Area  of  Potential  Fffects 
(APF)  in  consultation  with  the  SHPOs 
as  the  ])roject  develops.  On  natural  gas 
facility  jirojects.  the  APF  at  a  minimum 
enconpjasses  all  areas  subject  to  ground 
disturbance  (exainjiles  include 
construction  right-of-way,  contractor/ 
|)ij)e  storage  yards,  compres.sor  stations, 
and  acc(!.s.s  roads).  Our  FA  for  this 
])roject  will  document  our  findings  on 
the  im])act.s  on  historic:  properties  and 
summarize  the  status  of  consultations 
undcM’  sciction  l()(i. 

Public  Participation 

You  can  make  a  difference  bv 
providing  us  with  vour  siiecific 
c.ommenls  or  concerns  about  the  projcjct. 
Your  comments  should  focus  ou  the 
l)otential  environmental  elTcccts. 
reasonable  alternatives,  and  measures  to 
avoid  or  les.sen  environmenlid  impacts. 
Tbe  more  s])ecific  your  comments,  the 
more  u.sefui  tluw  will  be.  To  ensure  that 
your  comuumts  are  timely  and  ])roperly 
recorded,  plea.se  send  vour  comnumts  .so 
that  the  Commission  receives  them  in 
Washington,  DC  on  or  before  April  3. 
2013. 

For  your  convenienc;e.  there  are  three 
methods  which  you  can  u.se  to  submit 
your  comments  to  the  Commi.ssion.  In 
all  instaneexs  please  reference  the  project 
docket  number  (Cd’l  3-04-000)  with 
your  submi.ssion.  The  Commi.ssioii 
encouragexs  electronic  filing  of 
comments  and  has  (;xj)ert  staff  available 
to  assist  von  at  (202)  .‘i02-82.'58  or 

(1)  You  can  file  your  c:ounnents 
electronically  using  the  eComment 
feature  on  the  Commission's  Web  site 
(u’u  u’./V;;r;.go\')  under  the  link  to 
Documents  and  Filings.  This  is  an  easy 
method  for  inter(!.sted  persons  to  submit 
brief,  lext-ouly  comments  on  a  project; 

(2)  You  can  file  your  comments 
electronicall V  using  the  eFiling  feature 


"'llu!  Adx  isoi  v  Couticil  on  Hi.sloric  I’ro.srrrviilion's 
r(!<^iiliilion.s  iiro  :it  I'illo  .'<(■.  Codo  ot  l''odonil 
Ko”uliitions.  I’arl  K(l(l.  Tlioso  rof;id:ilions  d(!liiio 
liisloric  propiM'lios  as  anv  prdiisloric  or  lii.storic 
district,  site.  Iiuildin^.  struclunc  or  ol>j(!Ct  included 
in  or  olioililo  lor  inclusion  in  tlio  .National  Ko^istor 
ol  liisloric  Places. 


on  the  Commission’s  Web  site 
(u’u'u’./erc.goi')  under  tbe  link  to 
Documents  and  Filings.  With  eFiling. 
you  can  |)rovide  comments  in  it  viiriety 
of  formats  by  attaching  them  as  a  file 
with  your  submi.ssiou.  New  eFiling 
users  must  first  create  an  account  by 
clicking  on  “eKegi.ster."  You  must  .select 
the  ty])e  of  filing  you  an;  making.  If  you 
are  filing  a  comment  on  a  particular 
])rojecl.  plea.se  select  “Comment  on  it 
Filing":  or 

(3)  You  can  file  a  jiajier  copy  of  your 
i:onnnent.s  by  mailing  them  to  the 
following  address:  Kimberly  D.  Best;. 
Secretary.  Fttderal  Fnergy  Ritgulatory 
Commi.ssion.  H88  First  Street  NE.,  Room 
1  A,  Washington.  DC  20428. 

Environmental  Mailing  List 

file  environnuintal  mailing  li.st 
includes  federal,  state,  and  local 
government  rejmisentatives  and 
agencies;  elected  officials; 
environmental  and  ])ublic  interest 
groups;  Native  American  Tribes:  other 
int(;r(;.sted  partiiis;  and  loctil  libraries 
and  newspapers.  This  li.st  al.so  includes 
all  affected  landowners  (as  defined  in 
tin;  Commission’s  r(;gulations)  who  an; 
])otenti;d  right-of-wiiv  grantors,  whose 
property  may  In;  us(;d  temponirily  for 
])roji;cl  ])urpo.s(;.s.  or  who  own  homes 
within  certiiin  disttmees  of  aboveground 
facilities,  and  iinvone  who  submits 
connn(;nts  on  tin;  proj(;ct.  We  will 
u])date  the  environnn;ntal  mailing  list  as 
the  iinalysis  ])roc.t;(;ds  to  (;nsure  that  wi; 
.send  the  information  related  to  this 
environmental  review  to  all  individuals, 
organizations,  and  government  entities 
interested  in  and/or  ])otentlally  affected 
by  the  i)roposed  project. 

If  we  publish  and  distribute  the  FA, 
copies  will  bt;  sent  to  the  environmental 
mailing  li.st  for  public  r(;view  and 
comment.  If  you  would  prefer  to  receive 
a  paper  cojjy  of  the  document  instead  of 
the  CD  version  or  would  like  to  remove 
your  name;  from  the  mailing  li.st,  jilease 
return  the  attached  Information  R(;(]uest 
(appi;ndix  2). 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  FA 
.sco])ing  proc(;.s.s.  you  may  want  to 
b(;come  an  "intervenor"  which  is  an 
official  ])artv  to  the  Commission’s 
proc(;(;ding.  lnt(;rv(;nors  ])lav  a  mori; 
formal  role  in  tin;  })rocess  and  are  able 
to  file  briefs.  a|)pear  at  hearings,  and  In; 
heard  by  the  courts  if  they  choose  to 
app(;al  tin;  Commi.ssion’s  fiinil  ruling. 

An  intervenor  formal Iv  ]):irtici pales  in 
the  proce(;ding  by  filing  a  retpiest  to 
intervene.  Instructions  for  b(;i;oming  an 
intervenor  are  in  the  User’s  Cuide  under 
the  "e-filing’’  link  on  the  Commission’s 
Web  site. 
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Additional  Information 

Additional  infonnation  about  tlu; 
|)i()j(!(:t  i.s  availal)lo  from  the 
(’.onnnission's  OlTice  ol  l-lxternal  AlTairs, 
at  (Htiti)  2t)8-l‘'I']R(;.  or  on  tin;  I'HKd  Wei) 
.site  at  \\  \\  w  .ftfrc.i’ov  using  the 
"el.ihrarv”  link,  (lick  on  the  ehihrarv 
link,  click  on  “(leneral  .Search"  and 
enter  the  docket  nnmher,  excluding  the 
la.st  three  digits  in  the  Docket  Nnnd)er 
held  (i.e..  (d’l  8-84).  lie  sure  yon  have 
.selected  an  appropriate  date  range.  For 
assistance,  please  contact  FFK(;  Online 
.Sn|)|)ort  at  lun'cOnlincSiipport^larc.gov 
or  toll  free  at  (Htiti)  2()8-:i()7().  or  for 
TTY.  contact  (202)  .')02-80.'j0.  The 
ehihrarv  link  also  provides  acce.ss  to  the 
texts  of  formal  documents  i.ssned  by  the 
Oommi.ssion.  such  as  orders,  notices, 
and  rnlemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  e.Snl)scri])tion 
which  allows  yon  to  keep  track  of  all 
formal  i.ssnances  and  snhmillals  in 
specific  dockets.  This  can  rednc:e  the 
amount  of  time  von  spend  researching 
proceeclings  by  automatically  ])roviding 
yon  with  notification  ofthe.se  filings, 
document  summaries,  and  direct  links 
to  the  documents,  (io  to  www.fcrc.gov/ 
asuhscrilxfnow.htni. 

f'inally.  public  meetings  or  site  visits 
will  he  posted  on  the  (iommi.ssion’s 
calendar  located  at  www.furc.gov/ 
K\’vni(Ail(;nd(ir/lW(U}lsLisi.(isp\  along 
with  other  related  information. 

Dated:  Marcli  4.  201 
Kiiiilierly  I).  Hose, 

Sacrxlarv. 

II'K  Doc.  2()i:t-().l.s.^()  Filed  .t-K-Ct:  H:4.'i  ani| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14497-000] 

Archon  Energy  1,  Inc.;  Notice  of 
Preliminary  Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  Fehrnary  11.  201 8.  the  Archon 
I'diergy  1.  Inc.,  filed  an  ap|)lication  for 
a  iireliminary  permit,  iinrsnant  to 
section  4(1)  of  the  Federal  Power  Act 
(FPA).  jiroposing  to  study  the  feasibility 
of  the  Kings  River  Dro])  8  1  Ivdroelectric 
Project  (Kings  river  Drop  8  Project  or 
jiroject)  to  he  located  on  Kings  River, 
near  the  city  of  .Sanger.  Fresno  (lonnty. 
Oalifornia.  The  sole  i)nr|)o.se  of  a 
|)reliminary  iiermit.  if  i.ssned.  i.s  to  grant 
the  permit  holder  priority  to  file  a 
license  apjilication  during  the  j)ermit 


term.  A  ])reliminarv  permit  does  not 
authorize  the  permit  holder  to  perform 
any  land-di.stnrhing  activities  or 
otherwise  enter  upon  lands  or  waters 
owned  by  others  without  the  owners' 
ex|)re.s.s  permission. 

The  ])roi)o.sed  project  would  i.onsist  of 
the  following:  (1)  A  VLll  diversion  canal 
intake  and  a  gated  Inrhine  structure 
adjacent  to  the  eastern  abutment  of  the 
existing  dam:  (2)  a  8lK)-foot  hv  (iO-foot 
turbine  structure  enclosing  three  VLll 
4()()()  turbo  generators;  (8)  a  10  foot  by 
10  foot  electrical  control  shack:  and  (4) 
appurtenant  facilities.  The  projiosed 
project  would  have  a  total  installed 
capacity  of  l..o  megawatts  (MW)  and 
generate  an  e.stimated  average  annual 
energy  production  of  10.000  megawatt- 
hours  (MWh)  by  diverting  existing 
stream  flow  into  the  diversion  canal. 

Applicant  (Contact:  Mr.  Paul  (hist, 
Archon  Energy  1.  Inc.,  101  E.  Kennedy 
Blvd..  .Suite  2800.  Tam|)a.  Florida 
88002,  jihone:  (408)  018-2018. 

FHIUI  (Contact:  Kenneth  Hogan; 

])hone:  (202)  .')02-8484,  email; 
ken  net  h.lu)}>an@  fcrc.gov. 

Deadline  for  filing  comments,  motions 
to  intervene,  com])eting  a])])lications 
(without  notices  of  intent),  or  notices  of 
intent  to  file  competing  apjilications:  00 
days  from  the  i.ssuance  of  this  notice. 
Competing  a|)|)lication.s  and  notices  of 
intent  mu.st  meet  the  re(|uirements  of  18 
(iFR  4.80.  Comments,  motions  to 
intervene,  notices  of  intent,  and 
com|)eting  ap|)lications  may  he  filed 
electronically  via  the  Internet.  .See  18 
CFR  88.S.2001(a)(l)(iii)  and  the 
instructions  on  the  (hmmiission’s  Web 
site  http://\\'\v\Y. ferc.gov/docs-filing/ 
efiling.asp.  ('.ommenters  can  submit 
brief  comments  u|)  to  0.000  characters, 
without  prior  registration,  using  the 
eC.omment  .system  at  http:// 

WWW. ferc.gov/docs-filing/ 
econnnent.asp.  You  mu.st  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  Ff'lRC  Online  .Sup])ort  at 
fl/n(X)nl ineSnpport@ferc.gov  or  toll 
free  at  1-800-208-8070.  or  for  TTY. 
(202)  .'■)02-80.'')0.  Although  the 
Oommission  .strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  ])aper-file.  mail  an 
original  and  seven  cojiies  to:  Kimberly 
D.  Bose.  .Secretarv.  Federal  Energv 
Regulatory  Oommi.ssion.  888  First  .Street 
Nl'].,  Washington.  DO  2042(). 

More  information  about  this  |)roject. 
including  a  copy  of  the  application,  can 
be  viewed  or  |)rinted  on  the  “ebibrarv” 
link  of  Oommission’s  Web  site  at 
http:/ /www. ferc.gov/doi  s-filing/ 
elihraiv.asp.  Enter  the  docket  number 
(P-14407)  in  the  docket  number  field  to 


access  the  document.  For  assistance, 
contact  FI'^Rf;  Online  .Su])])ort. 

Dnied:  .March  4.  2018. 

Kimliei'ly  1).  Hose. 

Secretdvv. 

II  K  Doc.  2()i:i-n.o.S4<)  I'iloil  !i:4.S  iiiii| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-13-12RS] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  (hmtrol  and 
Prevention  (("DC)  publishes  a  li.st  of 
information  collection  reiiiiests  under 
review  bv  the  Office  of  Management  and 
Budget  (OMB)  in  comiiliance  with  the 
Paperwork  Reduction  Act  (44  IJ..S.C. 
Chapter  8.')).  To  nKpiest  a  copy  of  these 
reciuests.  call  (404)  080-7.^70  or  send  an 
email  to  oinh@cdc.gov.  Send  written 
comments  to  (dX;  Desk  Officer,  Office  of 
Management  and  Budget.  Washington. 
DC  2().'’)08  or  by  fax  to  (202)  8‘K‘)-.'’)800. 
Written  comments  should  be  received 
within  80  days  of  this  notice. 

Proposed  Project 

l']xpo.sure  A.ssessment  and 
I’^pidemiological  .Study  of  IJ..S.  Workers 
lixposed  to  Carbon  Nanotubes  and 
Carbon  Nanofiber.s — New — National 
Institute  for  Occupational  .Safetv  and 
Health  (NlOSIl).  Centers  for  Di.sea.se 
Control  and  Prevention  (CDC;). 

Background  and  Brief  Description 

The  mission  of  the  National  Institute 
for  Occupational  .Safety  and  Health 
(NIO.SH)  is  to  ])romote  .safetv  and  health 
at  work  for  all  people  through  re.search 
and  prevention.  The  Occujiational 
.Safetv  and  Health  Act  of  1970.  Public 
Eaw  Ol-.'iOO  (.Section  2()|a||l  |  authorizes 
.NIO.SH  to  conduct  re.search  to  advance 
the  health  and  safetv  of  workers.  In  this 
capacity.  NIO.SH  will  conduct  an 
exposure  a.sse.ssment  and 
epidemiological  studv  of  II..S.  carbon 
nanotube  ((]NT)  and  carbon  nanofiber 
(CN1-)  workers. 

At  jiresent,  becau.se  of  the  newne.ss  of 
the  technology,  much  of  the 
occupational  exjiosure  to  engineered 
nanomaterials  occurs  at  the  research 
and  development  (RKD)  or  pilot  scale. 
There  have  been  few  reliable  surveys  of 
the  size  of  the  workforce  ex])o.sed  to 
nanomaterials.  Health  effects  from 
exiiosure  to  nanomaterials  are 
uncertain,  but  mav  be  more  .severe  than 
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Irom  larg(!r-siz(Kl  partichis  of  tlu;  same 
inatcM’ial.  This  is  du(!  to  Iho  small  size, 
high  surfacn  area  p(!r  unit  mass  (i.n., 
sp(M:ili(:  surfann  area)  or  (in  some  i:as(;s) 
high  asi)(!(:t  ratio  of  nanomat(;rials. 
(larhon  nanotuhns  and  nanofilxirs  an; 
among  the  nanomat(;rials  of  gr(;at(;st 
intnrnst  from  a  ])nhlic:  hnallh  i)(;rsp(;(:tivn 
hncansn  of  th(;ir  ])otontially  ashnsliform 
l)rop(;rti(;s  ((;.g..  high  as))(;(:t  ratio)  and 
toxic:ologi(:al  nvidnncc  of  jjossihk; 
fihrognnic,  inflammatory,  and 
clastognnic  damage;  rnsidting  from 
(;x])osnn;s  at  oceaipationally  rolovant 
l(;vols.  In  addition,  the;  nsnfnl  ])ro])(;rti(;s 
of  (INT  and  (INF  have  rondnrnd  them 
among  the;  first  nanomatnrials  to  he; 
nommnrcially  (;x])loitnd  in 
mannfactnring  .settings.  Tims,  an 
ei)idemiologi(:  .study  to  determine 
whether  (;arly  or  late  health  i;ff(;(;t.s 
oennr  from  oncipjational  ex])o.snre  to 
CNT  and  (INF  is  warranted. 

The  propo.s(;d  research  is  a  cross- 
.s(;ctional  study  of  the;  small  current  IJ.S. 
workforce;  involveel  with  (’NT  anel  (INF 
in  mannfaelnring  anel  eli.strihntiem,  to  he; 
e:e)nelne;te;el  in  the;  fe)lle)wing  ])hii.se;.s:  (1) 
Inelnstrywiele  expeesnre;  iis.se.ssme;nt 
stnely  te;  evaluate  we)rke;r  expe)snre;  anel 
further  ele;ve;le)])  anel  refine;  me;iisnre;me;nt 
me;the)els  lor  (INT  anel  (INF.  This 
e:e)mpe)ne;nt  will  refine;  .sampling  anel 
analysis  ])re)te)e:e)l.s  previeenslv  ele;ve;le)])e;el 
fe)r  the  ele;te;e:tie)n  anel  eincmtifie:iitie)n  e)f 


CNT  anel  CNF  in  U.S  we)rkpiae:e;s.  2)  A 
e:re)s.s-se;e:tie)niil  stnely  re;lating  the;  best 
me;trie:.s  e)f  CN'P  anel  CNI-’  e;xpe).snn;  te) 
mark(;rs  e)f  e;;irly  j)idme)narv  e)r 
e;;irelie)vase:nlcir  he;alth  e;ife;e:ts.  y\(te;r  the; 
s.nnpling  anel  iinidvsis  |)re)te)e:e)l.s  Inive 
he;e;n  e;.st<il)li.she;el  te;  me;asnre;  CN'f  anel 
CNI*’,  ;m  inelnstrywiele  stnelv  e)f  the; 
<i.sse)e:iatie)n  l)e;twe;e;n  e;xpe)snre;  ;mel 
he;alth  e;ife;e:ts  will  he;  e;e)nelne:te;el. 

Me;elie:al  e;x;nnintitie)ns  will  he; 
e.e)nelne:te;el  anel  .se;ve;r:d  hieemarkers  e)f 
e;arly  e;ffe;e:t  (leer  pidme)n!irv  fihre).sis. 
e:arelie)Vci.se:nlar  eli.se;ase;.  anel  ge;ne;tie; 
elameige)  will  he;  measnreel  in  l)le)e)el  anel 
S])ntnm  for  wen  kers  e;xpe).se;el  te;  a  ninge 
of  CNT  anel  CNF  levels. 

The;  stnely  will  inednele  a 
e]ne;stie)nnaire;  with  a  three;-fe)lel  piirpeese: 
(1)  Te)  eletermine;  whe;the;r  stnelv 
p;irtie;ipant.s  have;  any  e:ontnnnelie;ations 
for  e:ertain  me;elie;al  ])re)e:eelnre;.s  te)  he 
e:e)nelne:te;el  (s])ire)metrv  anel  s])ntnm 
inelnedieni),  (2)  te)  assist  in  inte;rpre;tatie)n 
e)f  the;  hieemarker  re;sidt.s,  ;mel  (3)  to 
inepnre;  ahejiit  e:nrre;nt  anel  past  e;xi)e).snre; 
te)  CNT,  (’-NF,  anel  e)the;r  e:he;mie:als, 
eln.sts,  anel  fnme;.s.  'fhe  e]ne;.stie)nnaire; 
will  he;  give;n  hy  NIOSU  |)e;r.se)nne;l  :is  a 
e:e)m])nte;r-as.siste;el  pe;r.se)nal  inte;rvie;w 
(CAFI).  After  iiehninistr;itie)n  e)f  the; 

CAFl,  me;elie:al  examinatieens  will  he; 
e:e)nelne;te;el  te)  eviilinite;  ])nhne)narv 
fnne:tie)n  (vi;i  .spire)me;try)  iinel  hle)e)el 
pre;s.snre;,  iinel  spntnm  iinel  hleieiel  will  he; 

Estimated  Annualized  Burden  Hours 


e:e)lle;e:te;el.  Statistiexil  imalyse;.s  will  he; 
e:e)nehie:te;ei  to  ele;te;rmine;  the;  nature  eif 
the  relatie)!)  he;twe;e;n  ex])e)snre;  te)  CNT 
iinel  CNF  anel  these;  hieimarkers  e)f  e;arly 
effee;!,  e;e)nsiele;ring  peitential 
eiemfeinneling  fae:te)rs  sne;h  iis  smeiking, 
age;,  ge;nele;r.  iinel  weirkphieie  e:e)- 
e;xi)e)snre;.s,  inedneling  ne)n-e;ngine;e;re;el 
nllriifine  ])iirtie:le;.s. 

'The  ])re)pe).se;el  |)re)je;e;t  snppeirts  the; 
NlOSll  le;gi.slatively  manelaleel 
ineln.strvwiele;  stnelle;.s  ])re)griim  that 
e:e)nelne:ts  e;j)iele;mie)le)gie:al  anel  e;xi)e).snre; 
ii.sse;.s.snu;nt  re;se;iire:h  slnelie;.s  te)  ielentifv 
the  e)e:e:npatie)nal  eianses  eif  eli.se;a.se  in  the; 
weirking  peipnlatiem  anel  their  eiffspring 
iinel  tei  e;ffe;e;tive;ly  e:e)mmnnie;iite  stnelv 
reisnlts  te)  we)rke;r.s.  senentists,  inelnstry. 
anel  the;  ])nl)lic. 

The  e]ne;stie)nniiire  will  he; 
aelmini.ste;reel  erne;  time  e)nly.  at  the; 
we)rksite;,  te)  100  we)rke;r.s  inve)lve;el  in  the 
])re)ehie:tie)n  anel  use  e)f  CNT  eir  CNT.  eiver 
a  thre;e;-ye;iir  perieiel.  The;  .stnely  will  he; 
e:iirrie;el  e)nt  elnring  the  partie;i])iints' 
re;gnliir  weerk  shift.  There;  is  lU)  e;e).st  te) 
re;.s])e)nele;nt.s  e)r  the;ir  e;mple)ye;r.s  e)the;r 
than  their  time.  \Ye;  e;.stimiite;  that  the 
ave;rage  hnrelen  j)e;r  re;.spe)n.se;  te)  he;  22 
minnte;s  feerthe;  e)ne;stie)nniiire;  anel  20 
minnte;s  fe)r  the;  e:e)n.se;nt  feirm.  There;  are; 
ne)  e:e)st.s  te)  re;.s])e)nele;nts  e)the;r  than  the;ir 
time.  The;  teitiil  e;.stimale;el  iinnnal  hnrelen 
he)nrs  iire;  23. 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Nanomaterials  Workers  . 

Questionnaire  . 

33 

1 

22/60 

Nanomaterials  Workers  . 

Informed  Consent . 

33 

1 

20/60 

Dcite;el:  l'’e;l)niiirv  28.  2013. 

Keiii  A.  ()ttc;n, 

Ditvclor.  Office  of  Scwntijic  Inlo^^rily  (OSl). 
Offica  of  Iho  Asso(:i(it(f  Diroclor  for  Scianco 
(OADSi.  Offico  of  tiu!  Diractor.  (Jontars  for 
Disoaso  (Control  and  Provonlion. 

|I-K  Doc.  2e)i:i-e),l.'>2e)  Filed  :i-H-i;i:  il:4.S  ;iin| 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-1 3-0739] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The;  Centers  ibr  Uise;ase;  Ce)ntre)l  anel 
Fre;ventie)n  (CDC)  i)nl)li.she;s  a  list  e)f 
inibrniiitie)])  e:e)lle;e:tie)n  re;e]ne.sts  nnele;r 


re;vie;w  hy  the  ()ffie:e  e)f  Management  anel 
13nelge;t  (OMR)  in  e;e)mpliime:e  with  the 
Pape;rwork  Re;elne;tion  Ae:t  (44  IJ.S.C. 
Chii])te;r  3.')).  To  re;qne;st  a  e;e)py  of  these 
reiepiests.  e:all  the;  CIX’,  Reports  Clearanex; 
Offie:e;r  at  (404)  039— 7.T70  eir  seaiel  iin 
email  te)  omlMr.dc.oov.  Senel  written 
e:e)nnnents  to  CDC  Desk  Offie:er,  Offie:e;  e)f 
Mimage;me;nt  iinel  Bnelget,  \Vii.shlngte)n. 
DC  eir  hv  tax  te)  (202)  39.T-.')800.  Writteai 
e:e)nnne;nt.s  .she)nlel  he;  re;e:eive;el  within  30 
eliivs  e)f  this  ne)tie:e;. 

Proposetl  Project 

CDC  Olid  lleialth  Managemeail 
Inlbrniiition  System  (OMll  Ne).  0920- 
0739,  exp.  .0/31/2013) — fixtensie)!) — 
Natieiniil  Center  Ibr  Chreaiie:  Di.se;a.se; 
Pre;ventie)n  anel  Pnhlie:  Heiallh  Pre)me)tie)n 
(NCDDPHP).  Centers  fe)r  Disease  Ce)ntre)l 
anel  Pre;ventie)n  (CDC). 


Ikivkgroiind  and  Briof  Description 

The;  (]DC  se;e;k.s  te)  imj)re)ve  the;  eeral 
health  of  the;  natiem  by  targeting  effbrts 
to  imj)re)ve  the  infrastrne:tnre;  of  .state 
iinel  territeaial  eiral  health  elejiartments, 
strengthen  anel  eaihanex;  ])re)grinn 
e:a|)ae:ity  re;late;el  to  monitea  ing  the 
pe)|)nliitie)n’.s  oral  health  status  anel 
hehiivieirs,  eleiveleip  effe;e:tive;  ])re)grinn.s  te) 
impre)ve  the;  e)ral  he;alth  e)f  ediilelren  anel 
aelnlts,  e;viihiate;  pre)gram 
iie:e:e)m])lishme;nt.s,  anel  inibrm  key 
stiike;he)lele;r.s.  inedneling  pe)lie;y  makeers, 
e)f  preegnim  re;snlts.  Thre)ngh  ii 
e:e)e)])e;riitive;  agre;eme;nt  preignim 
(Pre)griim  AnnonneiemenI  DP08-802  anel 
DPlO-1012).  CDC  has  preiviele 
iil)j)re)ximiitely  .S.T  millie)n  ])er  ye;ar  eiver 
five;  years  to  20  .state;.s  tei  strengthen  their 
e:e)re;  eiral  he;alth  infrastrnednre;  anel 
e;ai)iudty.  CDC  funding  also  helps  stale;s 
re;elne:e  he;alth  elis|)iiritie;.s  iimemg  high- 
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risk  populations  including.  Init  not 
liinitiMl  to.  tliose  of  Iouhm'  SFS.  His|)ani(:. 
African  American  and  other  etlinic 
groups. 

N(X;illMIP  is  cniTiMitly  ])nrsning  a  k(!V 
initiative;  to  improve  the  efficienev  and 
(jffectivenciss  of  (]IX;  project  officeas 
wlio  oversea!  the;  state*  anei  te!iTite)rial  emil 
heailth  pre)grams.  An  eleMlreenie; 
management  infeninalie)!!  system  (MkS) 
te)  snp|)e)rt  preegram  manageiinenl. 
e:e)nsidting  anel  evalnatie)n  has  l)eu*n 
ele!vele)peel  in  .sn|)pe)rl  e)f  tlie  e:e)e)|)e!rative 
agreMiinent.  I’lie  NIIS  provieles  a  e;entral 
re!|)e)site)ry  e)f  iide)rmatie)n.  sneli  :is  tlie 
plans  e)f  the  slate  e)r  teiTiteerial  e)ral 


health  pre)grams  (Iheiir  ge)als.  e)hje!clive!s. 
pe!rfe)rmane;e  mile!ste)ne!s  anel  inelie:ate)rs). 
as  well  as  .state  and  lerrite)rial  eeral 
heailth  p(!rfe)nnane:e  ae:tivitie!s  inelneling 
pre)grammatie;  and  financial 
information.  Slate;  oral  he!;illh  i)rograms 
have;  n.se!el  the;  MLS  to  snhmit  lhe!ir 
re!e|nire!el  se!mi-annnal  re!])orls  to(]l)(; 
((;!)('.  Oral  He!allh  Manage;me!nt 
Information  Syste!m.  OMH  No.  ()!)2()- 
l)78t).  .1/81/2018).  I  he  last  re;port  mule;!' 
the  e:nrre!nt  k’OA  is  due;  on  Oelohe;!'  80. 
2018. 

OIX'  is  re!e]ne!sting  OMH  a])])roval  to 
e!Xte!nel  e;le!arane:e!  for  the;  MLS  until 
ne!ce;mhe!r  81. 2018.  Information  will  he; 

Estimated  Annualized  Burden  Hours 


n!])e)rte;d  to  OIXl  oneu;  during  this 
])e!rioel.  'riie;  e!xte!nsie)n  will  allow  to  OHO 
to  rece;ive!  final  re;])orts  from  the  .state; 
oral  he;alth  i)rogram.s  and  to  provide;  anv 
te;chnie:al  a.ssistanex;  or  follow-u]) 
support  that  may  he;  ne!e;de!d  to  jjroduce; 
accurate;  final  re!ports.  'rhe!re!  is  no 
change;  to  the;  e!stimate!el  hurdeai  |)e;r 
re!S])onse!.  which  is  11  hours. 

All  iidormation  will  he;  collected 
(;le!e:tronie:ally.  The!re!  are  no  co.sts  to 
re!sponele;nts  othe!r  than  their  time;.  T  he; 
total  estimated  annualize;el  burden  hours 
are  220. 


Type  of  respondents 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total  burden 
(in  hours) 

State  Oral  Health  Programs  . 

20 

1 

11 

220 

tliilisl:  I’eleniarv  28.  201 2. 

Ron  A.  ()lle;ii. 

Director.  Office  of  Scienlifi<  Inleiiiily  (( tStf 
( )ffic(‘  of  the  Assoiidte  Director  for  Science 
(OADSf  Office  of  the  Director.  Oentins  for 
Diseas(-  Oontrol  and  Prevention. 
il  K  t)tti:.  2()i:t-(r>.")ia  l•■itt•(l  .i-a-ct;  ami 
BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-1 3-0009] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

'I  he  (hnteirs  for  Dise;ase  (Xmlrol  and 
Preivention  (C.Df])  publishes  a  list  of 
information  eaillecTion  reieiuests  under 
re!vie;w  by  the  ()ffie:e!  of  Managemeint  and 
lludget  (QMH)  in  complianex;  with  the 
Pape;rwork  Reduction  Ae;t  (44  II..S.(L 
chapter  8.'i).  To  reepiest  a  e;opv  of  these 
reuiuests.  e:all  (404)  080-7.870  or  seaiel  an 
eanail  to  omh@(:d(:.oov.  .Send  written 
e:oinme!nts  to  (dXl  Desk  Officer.  Office;  of 


Manageaneait  and  lludget.  Washington. 
IX;  20.808  or  hv  fax  to  (202)  80.8-.8800. 
Writteai  e;onnn(;nts  should  he;  re;e:e!ive!d 
within  80  davs  of  this  notiea;. 

Pre)pose!el  Pre»je*e:l 

National  Dis(!as(!  .Surve!illanc(; 

Program  (OMll  No.  0020-0000 
I'Niiiration  4/80/201 8) — Ke!visie)n — 
National  Oe!nter  for  lnne!rging  and 
Zoonotic  Infectious  nise!ase!s  (NCFZID). 
(;e;nte!rs  for  Dise;ase!  ('.ontrol  and 
Pre!vention.  ((dX;). 

Ddckoroiind  (iiid  Brief  Dnscrijytion 

Formal  sui  ve!illauce!  of  10  .separate 
re!])ortahle;  eli,se!ase!s  has  l)e!e!U  ongoing  to 
me!e!t  the  iiuhlie;  deauand  and  seaentifie: 
interest  in  aceairate.  e:onsiste;nt. 
epielemiologie;  data.  The!se  ongoing 
disease  re!ports  inedude:  (Ireiitzfelelt- 
)akoh  Di.se!a.se!  ((^D).  Cve:los])oriasis. 
De!ngue!.  Hantavirus.  Kawasaki 
.Syndrome.  Le!gie)ne!llosis.  Lvme  elis(!ase!. 
Malaria.  Plague.  Q  Fever.  Reve 
.Syndrome.  Tie.khorne;  Riehe.'ttsial 
Di.se!ase!.  Trichinosis.  Tulare;mia. 
Typhoid  l”’eve!r.  anel  Viral  He!patitis. 
(h.se;  re!port  forms  from  .state;  and 
te!rrite)rial  he!alth  departments  enable; 


(dXl  to  e:olle!ct  de;mogra])hic.  e:linie:al. 
and  laboratory  charae:te!ristie;s  of  case!s  of 
the!se  di.se!ase!s.  We;  are;  re;epie!Sting 
changes  to  the  Le!gione;lle)is  form  that 
will  allow  (',1X]  to  l)e;tte!r  de;te!e:l  pote!ntial 
e:luste;rs  and  e)utl)re!aks  of  Le!gionnaire!s' 
elise!ase;  anel  to  monitor  edianging 
e;pide;miologie;al  tre!nds  by  e;olle;e;ting  a 
gre!ate!r  le!ve!l  of  ele;tail  for  e!ac:h 
le!gione!lle)sis  case.  The;  l)urele!n  to  the; 
re!spe)nele;nts  should  he;  minimallv 
affe!e:te;d  by  these;  ])ropose;d  e:hange;s. 

riie  purpose  of  the  ])ropose!d  studv  is 
to  elireel  e;])ide!miologie:  inve!stigatie)ns. 
identify  and  monitor  trends  in 
reemerging  infe;e:tious  dise;a.se!s  or 
e!me!rging  inodes  of  transmi.ssion.  to 
search  for  possible  eiau.ses  or  se)urce;s  of 
the  diseases,  and  develop  guidelines  for 
pre;ve!nlion  and  treatme;!!!.  The  data 
e:olle!cte!d  will  also  be  used  to 
re!e:oinnu!nd  targe;t  areas  most  in  need  of 
vae:e;inations  for  .selected  di.seases  anel  to 
ele!te;rmine;  ele!ve!lopme;nt  of  drug 
re!.sistane;e;.  Because  of  the;  distinel 
nature  of  eaedi  of  the  di.sease!s.  the 
numhe!!’  of  t:ase!s  report e!d  annuallv  is 
diffe!re!nt  for  e!ae:h.  The!re!  is  no  e:e)st  to 
re!sponele!nts  other  than  their  time;.  The 
total  burden  re!(pie;.ste!d  is  11.447  hours. 


Estimated  Annualized  Burden  Hours 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hrs) 

Epidemiologist  . 

CJD  . 

20 

2 

20/60 

Epidemiologist  . 

Cyclosporiasis  . 

55 

10 

15/60 

Epidemiologist  . 

Dengue  . 

55 

182 

15/60 

Epidemiologist  . 

Hantavirus  . 

46 

3 

20/60 

Epidemiologist  . 

Kaviiasaki  Syndrome  . 

55 

8 

15/60 

Epidemiologist  . 

Legionellosis . 

23 

12 

20/60 
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Estimated  Annualized  Burden  Hours— Continued 


Type  ot  respondent 

Form  name 

Number  ot 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hrs) 

Epidemiologist  . 

Lyme  Disease  . 

52 

385 

10/60 

Epidemiologist  . 

Malaria . 

55 

20 

15/60 

Epidemiologist  . 

Plague  . 

11 

1 

20/60 

Epidemiologist  . 

Q  Fever  . 

55 

1 

10/60 

Epidemiologist  . 

Reye  Syndrome  . 

50 

1 

20/60 

Epidemiologist  . 

Tick-borne  Rickettsia . 

55 

18 

10/60 

Epidemiologist  . 

Trichinosis  . 

25 

1 

20/60 

Epidemiologist  . 

Tularemia  . 

55 

2 

20/60 

Epidemiologist  . 

Typhoid  Fever  . 

55 

6 

20/60 

Epidemiologist  . 

Viral  hepatitis . 

55 

200 

25/60 

Dated:  I'Miruai  v  28.  2018. 

Ron  A.  Otten, 

Piivclor.  0//7(;(?  <>l  Sciinrtific  Iiil(^;^rily  (OSII. 
(  Hficc  of  I  ho  Associdto  Diivctor  for  Scionct! 
(OADSj.  Offica  oflho  Diivctor.  (ivnivrs  for 
Disvasv  Control  and  Pivwntion. 
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BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors,  Office 
of  Public  Health  Preparedness  and 
Response  (BSC,  OPHPR) 

In  accordance  with  sciclion  l()(a)(2)  of 
the  Inuleral  Advi.sorv  ('.onnnittee  Act 
(Pill).  L.  the  (Centers  for  Di.sease 

(Control  and  Prevention  ((IXi). 
announces  the  followin*’  nieetin*’  of  the 
aforementioned  committee: 

Tinws  and  Dalns: 

April  2.  2013  0:30  a.m.-3:00  i).m. 

(13SC.  OPHPR  meeting) 

April  3,  2013  8:30  a.m.-3:30  p.m. 

(loint  meeting  of  the  BSC.  OPHPR  and 
the  National  Biodefense  Scienc:e  Board 
INBSBl) 

Placo:  CDC,  1000  Clifton  Road  NE., 
Royhal  Cam])us,  Building  10.  Room  2.00 
Atlanta,  Ceorgia  30320. 

Status:  Open  to  the  public  limited 
only  by  the  s])ace  available.  The  meeting 
room  will  accommodate  up  to  30 
])eo])le.  Public  ])articii)auts  should  pre¬ 
register  for  the  meeting  as  described  in 
Additional  Information  for  Public 
Partici])ants. 

Piirposa:  This  Board  is  charged  with 
providing  advice  and  guidance  to  the 
Secretary.  l)e])artment  of  Health  and 
Unman  Services  (HHS),  the  Assistant 
Secretary  for  Health  (ASH),  the  Director, 
Centers  for  Di.sea.se  Control  and 
Prevention  (CDf^).  and  the  Director, 
Office  of  Public  Health  Pre])aredne,s.s 
and  Response  (OPHPR),  concerning 


strategies  and  goals  for  the  programs 
and  research  within  OPHPR,  monitoring 
the  overall  strategic  direction  and  focus 
of  the  OPHPR  Divisions  and  Offices, 
and  admin  i.st  rat  ion  and  oversight  of 
])eer  review  of  OPHPR  scientific 
programs.  l''or  additional  information 
about  the  Board,  please  visit:  http:// 
www'.cdc.oov/phpr/scionca/ 
caunsalors.htiu. 

Mattars  To  Ba  Discussed:  Agenda 
items  for  this  meeting  include:  (1) 
Briefings  and  B.SC  deliberation  on  the 
following  topics:  Public  Health 
Preparedne.ss  and  Re.s])onse  Poliev 
Updates:  im|)roving  critical  information 
sharing  across  CDC;  hioseciirity  risk 
evaluation  software:  measuring 
o])erational  readiness;  (2)  B.Sfi  liaison 
representative  ipxlates  to  the  Board 
highlighting  organizational  activities 
relevant  to  the  OPHPR  mission.  Day  2 
of  the  meeting  will  include  a  joint 
Federal  Advi.sorv  Committee  briefing 
with  NB.SB.  deliberation  and  vote  on  the 
recommendations  and  report  written  hv 
the  joint  B.SC.  OPHPR-NBSB  .Strategic' 
National  .Stockpile  ad  hot:  working 
group.  [The  National  Biodefense 
.Science  Board  (NB.SB)  was  created 
under  the  authority  of  the  Pandemii;  and 
All-Hazards  Prejtaredness  Act,  signed 
into  law  on  December  19,  2()()().  The 
Board  is  a  FACA  committee  utilized  by 
the  Office  of  the  Assistant  .Secretary  for 
Preparedne.ss  and  Res])on.se.  The  NB.SB 
was  e.stahlished  to  ])rovide  expert  advice 
and  guidance  to  the  .Secretary  of  the 
11. .S.  Department  of  Health  and  Human 
.Services  (HH.S)  on  scientific,  technical, 
and  other  matters  of  special  interest  to 
HH.S  regarding  activities  to  ])revent. 
prepare  for,  and  res])ond  to  adverse 
health  effects  of  public  health 
emergencies  resulting  from  chemical, 
biological,  nuclear,  and  radiological 
events,  whether  naturally  occurring, 
accidental,  or  deliberate.) 

Agenda  items  are  subject  to  change  as 
l)rioritie.s  dictate. 


Additional  Infonnation  for  Public 
Participants:  Members  of  the  ])uhlic  that 
wish  to  attend  this  meeting  should  pre¬ 
register  by  submitting  the  following 
information  by  email,  facsimile,  or 
phone  (see  Uontact  Person  for  More 
Information)  no  later  than  12:00  noon 
(KDT)  on  Monday.  March  2h.  2013: 

•  Full  Name. 

•  Organizational  Affiliation. 

•  Uomplete  Mailing  Addre.ss, 

•  Uitizenshi|).  and 

•  Phone  Number  or  Email  Addre.ss 
Contact  Person  for  More  Information: 

Maripiita  Black.  Office  of  .Science  and 
Public  Health  Practice  Executive 
Assistant.  Oenters  for  Di.sease  Uontrol 
and  Prevention,  KiOO  Ulifton  Road  NE., 
Maikstop  D-44.  Atlanta.  Oeorgia  30333. 
Telephone:  (404)  039-732.'):  Facsimile: 
(404)  039-7977;  Email: 
()PIIPB.BS(:.Questions@cdc.i’ov. 

The  Director,  Management  Analysis 
and  .Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention,  and  Agency  for  Toxic 
.Substances  and  Di.sease  Registry. 

Flfiine  L.  Baker, 

Diivctor.  .Monin.’einviit  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

|FK  Doc.  2(n:i-().^5(n  Filed  K:4.")  aiii| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Request  for  Nominations  of 
Candidates  To  Serve  on  the  Advisory 
Committee  on  Immunization  Practices, 
Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services 

riio  (3X’  is  .soliciting  nominations  lor 
in(!inl)i?r.sln])  on  tho  Advisory  (]oininitl(;o 
on  Immunization  lha(:tif:o.s  (ACIP).  Tlu; 
ACll’  consists  of  l.'l  ox|)orts  in  liolds 
associated  witli  immunization,  who  are 
selected  hy  the  Secr(;tarv  ot  the  United 
States  Department  of  Health  and  Unman 
S(!rvices  (DllllS)  to  provide  advice  and 
guidance  to  the  Secretary,  the  Assistant 
Secnjtary  for  Health,  and  the  (ilXi  on  the 
control  of  vaccine-preventahle  dis(!ases. 
The  role  of  the  A(31’  is  to  provide 
advice  that  will  lead  to  a  reduction  in 
the  incidence  of  vaccine  preventahle 
diseas(!s  in  the  United  .States,  and  an 
increase  in  the  safe  us(!  of  vaccines  and 
related  biological  products.  The 
committee  also  (\stal)lish(\s.  revitnvs.  and 
as  ap|)ropriate.  revi.s(;.s  the  list  of 
vaccines  for  administration  to  children 
eligible  to  receive  vaccines  through  the 
Vaccines  for  (Children  (YF(',)  Program. 

Nominations  are  hinng  sought  for 
individuals  who  havt;  exjiertise  and 
(jualifications  nec(!ssarv  to  contrihuti!  to 
the  accomplishments  of  the  committee's 
objectives.  Nominees  will  he  selectcul 
l)as(!d  on  exi)erti.se  in  tin;  fiedd  of 
immunization  i)ractice.s:  multi¬ 
disciplinary  experti.s(!  in  ])ul)lic  health; 
(!xperti.s(i  in  the  us(;  of  vat;cines  and 
immunologic  agents  in  both  clinical  and 
preventive  medicine:  knowledge  of 
vaccine  d(!velopm(;nt.  evaluation,  and 
vaccine  dediverv;  or  knowledge  about 
consumer  perspectives  and/or  social 
and  communitv  aspects  of 
immunization  jirograms.  Federal 
employees  will  not  he  considered  for 
memhershi]).  Members  mav  In;  invited 
to  serve  for  four-v(!ar  terms. 

file  next  cycle  of  s(d(!ction  of 
candidates  will  begin  in  the  fall  of  2013. 
for  .s(d(!ction  of  potential  nominees  to 
Hiplace  members  whose  terms  will  (md 
on  lime  30.  2014.  .Selection  of  members 
is  based  on  candidates'  (jualifications  to 
contribute  to  the  accom])lishm(>nt  of 
AtilP  objectives  (htti)://\v\v\\'.(:(l(:.<>()\'/ 
Vdcciiics/cicif)/  iiuJcx.htnil) . 

The  U..S.  D(!|)artm(!nt  of  Health  and 
Human  .Services  jiolicy  .stijiulates  that 
committ(;e  memlxMshij)  he  balanced  in 
terms  of  jirofessiomd  training  and 
background,  jioints  of  vi(!W  rejire.sented. 
and  the  committee’s  function. 


Uonsideration  is  given  to  a  broad 
rejire.sentation  of  geograjihic  areas 
within  the  U..S.,  with  lUjuitable 
rejirescmtation  of  tin;  sexes,  ethnic  and 
raciid  minorities,  and  jier.sons  with 
dis.diilities.  Nominees  mu.st  hi;  U..S. 
citizens,  and  cannot  be  full-time 
enijiloyees  of  the  U..S.  Uovernmenl. 

(Candidates  should  submit  the 
following  items: 

■  (Current  curriculum  vHac.  including 
com|)let(!  contact  information 
(tidejihone  nnmb(!rs.  mailing  addixi.ss, 
email  addniss) 

■  At  least  one  letter  of 
recommendation  from  jiersonfs)  not 
mnjiloved  hv  the  U..S.  Dejiartment  of 
Health  and  Human  .Services* 

The  deadline  for  ixiceijit  of  all 
a])])lication  materiids  (for  consideration 
for  term  beginning  )uly  1 . 2014)  is 
Novemlx!!'  I.'i.  2013.  All  iiles  must  be 
submitted  ehictronically  as  email 
attachments  to:  Mrs.  Felicia  Betancourt, 
c/o  ACIP  .Secretariat,  hCmail: 
FB(;iancourt@c(lc.gov. 

Nominations  may  be  submitted  bv  the 
candidate  him-  or  herself,  or  hv  the 
jierson/organization  recommending  the 
candidate. 

The  Dir(!ctor.  Management  Analysis 
and  .Services  Office,  has  bcum  (hdegated 
the  authority  to  sign  Federal  Register 
notic(!.s  jHiilaining  to  announc(;ments  of 
me(!ting.s  and  other  committee 
management  activiti(;s  for  both  the 
(Centers  for  Disisise  (Control  and 
Prevention  and  tlu;  Agency  for  Toxic 
.Sub.stances  and  Disease  Registry. 

Klaiiii;  I..  ISaker, 

Director.  M(iii(i{>cinciU  Aiuilvsis  ond  Services 
Office.  OeiUers  for  Disease  Oonirol  and 
Prevention. 

U  K  Doc.  2(n:i-0.''>,''>(i()  Kil(!(l  .{-a-ia:  iim| 

BILLING  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201 3-D-01 68] 

Draft  Guidance  for  Industry  and  Food 
and  Drug  Administration  Staff: 
Recommendations  for  Labeling 
Medical  Products  To  Inform  Users  That 
the  Product  or  Product  Container  Is 
Not  Made  With  Natural  Rubber  Latex; 
Availability 

AGENCY;  Food  and  Drug  Admini.stration. 
HUS. 

action:  Notice. 

‘CiindidiiUis  m.iy  sidHiiil  I(!|Iim(s)  li'din  ciiridnl 
MH.S  (!mploviH!s  it  llii!y  wish,  hiil  at  UsisI  oni?  l(!tlia' 
iiiiisl  1)1!  siihiiiitidd  hv  a  ixason  not  (uiiplovitd  h\ 
lin.S  CIX;.  Mil.  FDA.  lilc.). 


SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
document  entithul  "Draft  (Cuidance  for 
Industry  and  FDA  .Staff: 
K(!commendations  for  balxding  Medical 
Products  To  Inform  Users  That  the 
Product  or  Product  (Container  Is  Not 
Made  With  Natural  Rubber  Latex."  The 
j)ur])ose  of  this  draft  guidance  is  to 
make  recommendations  on  the 
aj)j)ro]n'iate  language;  to  include  in  the 
labeling  of  a  medical  jiroduct  to  convey 
that  natural  rubber  latex  was  not  used 
as  a  material  in  the  manufacture  of  the 
jiroduct  or  jiroduct  container.  FDA  is 
concerned  that  .statements  submitted  for 
inclusion  in  medical  jiroduct  labeling 
such  as  "latex-free,”  "does  not  contain 
natural  rubber  latex."  or  "do(;.s  not 
contain  latex”  are  not  accurate  b(;cause 
it  is  not  jKissible  to  reliably  assure  that 
then;  is  an  absence  of  the  allergens 
associated  with  hyjiersensitivity 
reactions  to  natural  ruhb(;r  latex  in  the 
medical  jiroduct.  This  draft  guidance  is 
not  final  nor  is  it  in  effect  at  this  time. 
DATES:  Although  you  can  comm(;nt  on 
any  guidance  at  any  tinu;  (see  21  (CFR 
l().ll.'i(g)(.'))).  to  ensure  that  the  Ag(;ncv 
considers  your  comm(;nt  on  this  draft 
guidance;  before  it  b(;gins  work  on  the 
final  v(;rsion  of  the  guidance,  submit 
written  or  eh;clronic  comm(;nts  on  tin; 
draft  guidance  by  )nne  10,  2013. 
ADDRESSES:  .Submit  written  r(;(iuests  for 
singh;  coj)i(;s  of  the;  draft  guidance 
document  (aititled  "Draft  Uuidance  for 
Industry  and  FDA  .Staff: 
R(;comm(;ndalions  for  Lab(;ling  Medical 
Products  To  Inform  Users  That  the 
Product  or  Product  (Container  Is  Not 
Made  With  Natural  Ruhb(;r  Lat(;x”  to  the 
Division  of  .Small  Manufacturers. 
International  and  ('onsumer  Assistance, 
C(;nt(;r  for  D(;vices  and  Radiological 
Health,  Food  and  Drug  Administration. 
10003  New  Hamji.shiri;  Ave.,  Bldg.  00, 
Rm.  4013.  .Silver  .Sju  ing,  MD  20903- 
0002.  ,S(;nd  one  s(;lf-addr(;ssed  adh(;.siv(; 
label  to  assist  that  office;  in  jirocessing 
your  r(;(]U(;.st.  or  fax  your  r(;(iue.st  to  301- 
847-8140.  S(;e  the;  SUPPLEMENTARY 
INFORMATION  se;e:ti()n  for  information  on 
(;l(;ctr()nie:  acci;ss  to  the;  guiehmee;. 

.Submit  (;Ie;ctronie:  commeails  to 
Idti)://\v\vn'.rcguIatious.a()v.  Submit 
written  comments  concerning  this  draft 
guiehmee;  to  the  Division  of  D()ck(;ls 
M;m;ige;me;nt  (1  IFA-30.'i).  Food  iind  Drug 
Admini.stration,  .6030  Fishers  Lane,  Rm. 
1001,  Rockville.  MD  20862.  l(l(;nlify 
comments  with  the  docket  number 
found  in  bracke;ts  in  the  heiiding  of  this 
(l()cnnie;nt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Bail(;y,  (i(;nter  for  Devices 
<md  Radiological  H(;alth.  Food  and  Drug 
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Administration,  1()‘)03  N(!\v  Hainjjshire 
Ave.,  Hldg.  (it).  Km.  (il2().  Silver  S])ring, 
Mil  2()‘)()3-(){K)2.  :i()l-7‘)(i-(ir)3(). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

(iontact  with  devices  containing 
natural  rnbher  has  hetai  associated  with 
anaphylaxis  in  individuals  allergic  to 
natural  rubber  latex  proteins.  FDA 
nuulical  device  regulations  include 
provisions  that  recpdre  certain  labeling 
statements  on  medical  devices  ii  the 
device  or  device  packaging  is  compc)S(!d 
of  or  contains  natural  rubber  that 
contacts  humans.  (See  21  (iFR  801.437.) 
The  biological  products  regulations 
recjuire  that  the  ])ackage  lahcd  or  ])ackage 
insert  declare  the  presence  of  known 
sensitizing  substances,  hut  do  not 
specifically  meutiou  natural  rubber 
latex  (21  (’.FR  (51 0.01(1)).  Specific 
regulations  for  labeling  of  natural  rubber 
latex  content  in  medical  products  or 
their  containers  do  not  exist  for  drugs  or 
veterinary  products. 

At  this  time,  there  are  no  regulations 
riMiuiring  the  labeling  of  a  medical 
product  to  state  that  natural  ruhlxa’  latex 
was  not  n.sed  as  a  matta  ial  in  the 
manufacture  of  a  medical  ])roduct  or 
medical  ])roduct  container.  How(!ver. 
SOUK!  manufactunas  have  included  the 
promotional  stateimaits  “latex-fna;”  or 
"does  not  contain  latex”  in  medical 
product  lah(;ling  to  inform  ns(a's  that 
natural  rul)h(a'  latex,  drv  natural  rubber, 
or  synthetic  (hirivatives  of  natural 
rnhl)(a'  lat(;x  were  not  n.sed.  These 
labeling  statements  arc;  not  sufficiiaitlv 
s))ecific,  not  necessarilv  .scientificallv 
accurate  and  may  he  misunderstood  or 
applied  too  widely,  and  therefore,  it  is 
inapjiropriate  to  include  such 
statements  in  medical  product  lahcdiug. 
lJ.se  of  these  tcaans  may  give  users 
allergic  to  natural  rubber  latex  a  false 
seu.se  of  security  when  using  a  medical 
product.  The  draft  guidance  ])rovides 
recommendations  for  scientificallv 
accurate  labeling  that  can  he  used  by 
manufacturers  who  wish  to  convey  that 
natural  rubber  latex  was  not  used  as  a 
material  in  the  manufacture  of  a  nuxlical 
])roduct  or  medical  jjroduct  container. 

11.  Significance  ol'(iuidance 

rhis  draft  guidance  document  is  being 
is.sued  consi.stent  with  FDA's  good 
guidance  ])rat;tices  r(;gnlation  (21  (IFR 
10.11.')).  The  draft  guidance,  when 
finalized,  will  represent  the  Agency's 
current  thinking  on  labeling  medical 
|)roduct.s  to  inform  users  that  a  product 
or  product  container  was  not  made  with 
natural  rubber  latex.  It  does  not  create 
or  confer  any  rights  for  or  on  any  ])er.son 


and  does  not  operate  to  hind  FDA  or  the 
public.  An  alternativi;  a|)proach  may  he 
used  if  such  a])])roach  satisfies  the 
r(!()uirement.s  of  the  applicable  statute 
and  regulations. 

111.  Electronic  Access 

Fiiisons  interestiul  in  obtaining  a  cojiy 
of  the  draft  guidance  may  do  so  liy  using 
the  Internet.  A  search  capability  for  all 
(JDRIl  guidance  documents  is  available 
at  http:// WWW. ld(t.<^ov/MiHik:alDi‘vi(:(^s/ 
D(wic(:Uvp,ulation(in(Khudanc(:/ 
CiuidunccDocuuwnts/dofduh.htm. 
(hudancd  documents  (dso  ore  uvaiUihlc 
at  httf)://www. rcgulations.gov.  To 
receive  “Draft  (Iiudance  for  Indu.strv 
and  FDA  Staff:  Recommendations  for 
Labeling  Mixlical  Products  to  Inform 
Users  That  the  Product  or  Product 
Container  Is  Not  Made  With  Natural 
Rubber  Latex,"  you  may  either  .send  an 
email  request  to  dsnuca@fda.hhs.gov  for 
an  electronic  copy  of  the  document  or 
send  a  fax  reiiue.s't  to  301-847-8149  to 
receive  a  hard  copy.  Plea.se  use  the 
document  number  17(58  to  identifv  the 
guidance  you  are  reijue.sting. 

IV.  Paperwork  Reduction  Act  of  KHK') 

rhis  draft  guidance  n;fer.s  to  currently 
apj)rov(!d  collections  of  information 
found  in  FDA  regulations.  These 
colhictions  of  information  arc;  subject  to 
review  by  the  Office  of  Managinneut  and 
Budget  (OMB)  under  the  Pa])erwork 
Reduc;tion  Act  of  190.')  (44  IJ.S.C.  3.')()1- 
3.')2())  (the  PRA).  Tlu;  colhictions  of 
information  in  21  (iFR  part  801  are 
ajiproved  under  OMB  control  numb(!r 
091 0-048.')  and  the  colhictions  of 
information  in  21  CFR  part  (510  subpart 
CJ  are  approved  under  OMB  control 
number  0910-0338. 

The  labeling  provisions  recommended 
in  this  draft  giudance  are  not  subject  to 
review  by  OMB  becau.se  they  do  not 
constitute  a  "collection  of  information” 
under  the  PRA.  Rather,  the 
recommended  labeling  is  a  "public 
disclosure  of  information  originally 
.sui)])lied  by  the  Federal  government  to 
the  reci])ient  for  the  purjio.se  of 
disclosure  to  the  jiuhlic”  (.'5  UFR 
132().3(c)(2)). 

V.  Unniinents 

Interested  persons  may  submit  either 
electronic  comments  regarding  this 
document  to  http://www.rcgulations.gov 
or  written  comments  to  the  Division  of 
Dockets  Management  (see  ADDRESSES).  It 
is  only  neces.sary  to  send  one  set  of 
comments.  Identify  comments  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  .seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m..  Monday  through  PTiday.  and 


will  be  iiosted  to  the  docket  at  http:// 
www.rcgidations.gov. 

VI.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Division  of 
llockets  Management  (.see  ADDRESSES) 
and  may  be  semi  bv  intere.sted  persons 
between  9  a.m.  and  4  p.m..  Mondav 
through  Friday,  and  are  available 
electronically  at  http:// 
www.rcgulations.gov. 

1.  Ahmed,  .S.M..  T.C.  Aw,  and  A. 
Adisesh.  "Toxicological  and 
Immunological  Asjiects  of  Occupational 
Latex  Allergy. "  Toxicological  Reviews, 
vol.  23,  ])p.  123-134.  2()(U. 

Dat(ul:  Marcli  .'5.  2013. 

Leslie  Kiix, 

Assislcnl  (ioininissioncr  for  Policv. 

|FK  Doc.  2(n:i-(),').),‘>4  Filed  8M.")  am| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-20 12-N-0962] 

Drug  Development  for  Chronic  Fatigue 
Syndrome  and  Myalgic 
Encephalomyelitis;  Public  Workshop 

agency:  Food  and  Drug  Administration. 
IIILS. 

ACTION:  Notice  of  public  workshoj); 
retpiest  for  comments. 

The  Food  and  Drug  Administration 
(FDA),  Uenter  for  Drug  Evaluation  and 
Research,  is  announcing  a  public 
workshop  to  discuss  how  best  to 
facilitate  and  exjiedite  the  develo|)ment 
of  .safe  and  effective  drug  therapies  to 
treat  signs  and  symptoms  related  to 
chronic  fatigue  syndrome  (CJFS)  and 
myalgic  encephalomyelitis  (ME).  FDA 
has  determined  that  CFS  ami  ME  are 
serious  conditions  for  which  there  are 
no  a])proved  drug  treatments.  (In  Ajiril 
2.'),  2013.  as  jiart  of  F’DA's  Patient- 
Focused  Drug  Development  initiative, 
patients  will  ])rovide  feedback  on 
disease  impact  on  (luality  of  life  and 
individual  experience  with  current 
treatment  regimens.  On  A])ril  2(5.  2013. 
there  will  be  discussions  with  acailemic 
and  Uovernment  ex|)erts.  patient 
advocates,  patients,  and  clinicians  on 
how  to  identifv  sound,  (luantilative 
outcome  measures  that  can  be  u.sed  in 
clinical  trials  to  determine  whether 
disease  symjitoms  improve  with  specific 
drug  interventions. 

Date  and  Time:  The  jjublic  work.sho|) 
will  be  held  on  April  25.  2013,  from  1 
p.m.  to  5  p.m..  and  on  A])ril  2(5,  2013, 
from  8:30  a.m.  to  5  p.m. 
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/.ocf///o;j;  The  public  workslioj)  will 
be  held  at  the  Hetbesda  Marriott,  .'ll. 'll 
Pooks  Hill  R(l..  Hetbestla.  MD  20814. 
801-807-0400.  Fax:  801-8‘)7-01 02. 

(Contact  ]^<'rs()ns: 

Mary  (iross.  (kaiter  for  Drug 
Fvaluation  and  Research,  f'ood  and 
Drug  Adiuiuistralioii,  105)08  New 
llainpsbin;  Av(!..  .Silver  .Spring.  MD 
205)08-00  02  .  801-75)0-8.'110. 

M(in'.(  iross^fdd  .hhs.gov: 

Raiuli  (dark,  (kaiter  for  Drug 
Fvaluation  and  Research,  Food  and 
Drug  Administration,  105)08  N(!w 
Hampshire  Ave.,  .Silver  .Spring.  MD 
205)5)8-00  02  .  801-75)0-4  2  8  7. 
]1(in(ii.(^l(n'k@l(l(i.hlis.<’()\’:  or 

.Sara  loggers.  Center  for  Drug 
Fvaluation  and  R(i.search.  Food  and 
Drug  Administration.  105)08  New 
Hamp.shire  Ave..  .Silver  .S])ring.  MD 
205)5)8-0002 .  801  -75)0^5)04 . 
S(ir(i.h!;^}’drs@l(l(i.lihs.g()v. 

Hdgistrdtion  and  HdijUdsts  to 
PdvticijHttd  in  Pdiiol  Discussions:  If  \’ou 
wish  to  attend  the  public  workshop  or 
|)articipate  in  a  pamd  discu.ssion.  you 
must  regi.ster  by  .submitting  an 
(ilectronic  or  written  nuiin'st  hv  .'1  ]).m. 
on  A])ril  8.  2018.  .Submit  (’leclronic 
reciuesls  to  http:// 

inc(:lsincctin;^.c\’cnthritc.( oin.  .Submit 
written  rtuiuests  to  Mary  Cro.ss.  Randi 
Clark,  or  .Sara  Fggers  (sch;  Contact 
Iversons).  You  must  |)rovi(l(!  your  name 
and  business,  organization,  or  ])ersonal 
affiliation  as  applies  (e.g..  industry, 
government,  patient).  Patients  who  are 
int(!rest(!d  in  pre.senting  comments  as 
part  of  tb(!  initial  panel  discu.ssions  may 
indicate  which  to])ic(s)  tluw  wish  to 
a<ldress  (see  section  11  oi  this 
document). 

The  public  workshop  is  free  and 
.seating  w  ill  he  on  a  first-come,  first- 
.s(!rved  basis.  We  nicommend  that  vou 
register  early  because  s(!ating  is  limited. 
FDA  mav  limit  both  the  number  of 
participants  from  individual 
organizations  and  the  total  numh(!r  of 
attendees,  ha.sed  on  space  limitations. 
R(;gistrants  w'ill  receive  confirmation 
once  they  have  been  aciceptcul  to  attend 
the  meeting.  For  those  who  cannot 
attend  in  person,  a  live  Webcast  of  the 
meeting  will  he  located  at  http:// 
inccfsinccting.cvcnthi itc.co]n.  For 
information  about  joining  the  nuieting 
via  Webcast,  phiasc;  go  to  http:// 
\v\v\v.fdd.gov/P)rnos/j\’c\vsHvcnts/ 
ncnuilfiDSfi.htm. 

FDA  will  ])ost  an  agmida  of  the  i)uhlic 
worksho])  and  other  background 
material  .')  days  heft)re  the  w'orksho])  at 
http://\\’\\’\\’.fdd.<’ov/Drn<>s/\’c\\’sPvcnts/ 
ncmtnflUfti.htin. 

You  may  submit  (pie.stions  about  tin; 
j)uhlic  worksho])  to  ME-CFS- 


Mccting@fd(chhs.<’ov  i)rior  to  the  Ai)ril 
2.')  and  28  w'orkshop  dates. 

If  you  need  special  accommodations 
l)ei:au.se  of  a  di.sahility.  c.ontact  Mary 
Cross,  Randi  Clark,  or  .Sara  loggers  (see 
Contact  I^nsons)  at  least  7  days  in 
advance. 

Comments:  .Submit  either  electronic 
or  written  comments  by  April  8,  2018, 
to  receive  consideration.  .Submit 
electronic  comments  to 
WWW. rcgnldtions.gov.  .Submit  written 
comments  to  the  Division  of  Dockets 
Management  (1  lFA-8().'j).  f’ood  and  Drug 
Administration,  .')880  Fishers  Fane,  rm. 
1081,  Rockville.  MD  2()8.')2.  It  is  only 
neces.sary  to  .send  one  .set  of  comments. 
Identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  he  seen  in  the  Division 
of  Dockets  Management  between  5)  a.m. 
and  4  p.m..  Monday  through  Friday,  and 
W'ill  he  posted  to  the  docket  at  http:// 
www.rcguIdtions.gov.  Idec;tronic  or 
written  cenmnents  w'ill  he  acce])ted  after 
the  meeting  until  August  2,  2018. 

FDA  will  also  hold  an  open  i)uhlic 
comment  ])eriod  on  Ajnil  2.')  to  give  the 
public  an  oj)j)ortunity  to  comment  on 
to])ics  that  may  not  have  been  addressed 
in  the  discu.ssion  of  to|)ic.s  1  and  2  (see 
section  11  of  this  document).  Worksho]) 
])aitici])ants  should  register  to 
l)artici])ate  in  the  o])en  ])uhlic  comment 
])ei'iod  by  A])ril  8.  201  tl,  and  w'ill  he 
asked  to  ])i'ovide  a  brief  sun)mai'v  of 
their  comments. 

SUPPLEMENTARY  INFORMATION 

F  Hackground 

The  Food  and  Drug  Administration, 
('.enter  for  Drug  fivaluation  and 
Re.search,  is  announcing  a  .scientific 
worksho])  to  discuss  how'  he.st  to 
facilitate  and  ex])edite  the  develo])ment 
of  .safe  and  effective  drug  thera])ie.s  to 
tieat  signs  and  .sym])tom.s  lelated  to  (iF.S 
and  MF.  FDA  has  detei'niined  that  CiF.S 
and  MF  are  serious  conditions  for  w’hich 
there  are  no  a])])i()ved  drug  treatnients. 
On  A])ril  25.  2018,  ])atient.s  will  give 
feedback  on  disease  im])act  on  (]ualitv  of 
life  and  their  ex])eriences  with  enri'ent 
treatment  legimens.  On  A])ril  28.  2018, 
thei'e  W’ill  he  discussions  with  academic 
and  Oovernment  ex])eits,  ])atie))t 
advocates.  ])atients,  and  clinicians  on 
how  to  identify  sound,  (luanlitative 
outcome  measures  to  determine  w'hether 
disea.se  .sym])toms  ini])i'ove  with  .s])ecific; 
interventions,  f'or  ])ur])o,se.s  of  this 
w'orksho]),  the  terms  “(8<’.S"  and  “Mfi” 
have  been  used  intei'changeahlv  in 
de.scrihing  the  conditions.  These  terms 
are  used  as  a  fiame  of  refeience  onlv. 
The  terms  aie  intended  to  he  inclusive 
and  make  no  judgment  on  the  cause  of 
different  .sym])tom  com])lexe,s.  Drug 


develo])ment  focu.ses  on  (]uantitative 
measines  of  benefit  (e.g.,  sym])tom 
im])i’ovement)  in  either  the  entire 
])o])ulation  or  in  a  defined  suh.set,  not 
on  the  name  of  the  disease.  In  some 
cases,  evaluating  sym])toms 
individually  may  he  tlie  o])timal 
a])])roach,  w'hile  in  otheis.  evaluating  a 
constellation  of  sym])tonis  may  he 
hettei’. 

IF  Purpose  and  Scope  of  the  Public 
Workshoj) 

FDA  has  selected  (iF.S  and  MF  to  he 
the  focus  for  a  w'orksho])  under  the 
Patient-Focused  Drug  Develo])ment 
initiative,  an  effoi’t  that  involves 
obtaining  a  better  understanding  of 
])atient,s'  ])eis])ective,s  on  the  .severitv  of 
the  disease  and  assessment  of  currently 
available  treatment  o])tion.s.  Patient- 
I'ocused  Drug  Develo])ment  is  being 
conducted  to  fulfill  F’DA  ])erformance 
commitments  made  as  ])ai't  of  the 
authorization  of  the  Prescri])tion  Drug 
User  Fee  Act  under  Title  1  of  the  Food 
and  Drug  .Safetv  and  Innovation  Act 
(FDASIA)  (Pnl).  F.  112-144).  The  full  .set 
of  ])ei'formance  commitments  is 
available  on  the  FDA  Web  site  at  http:// 
WWW. fda. gov/ downloads/ forindustrv/ 
nscrfccs/prcscriptiondrugn.scrfcc/ 
ucm27()4 12.pdl. 

On  Day  1  of  the  w’orksho])  (A])ril  25, 
2018)  F’DA  will  gather  ])atient.s' 
])er.s])ective.s  on  OF.S  and  Ml'i  as  ])ait  of 
the  Patient-f’o);u.sed  Drug  Develo])ment 
initiative.  Day  1  will  focus  on  two  main 
to])ics:  (1)  Disease  sym])tom.s  and  daily 
im])acts  that  matter  most  to  ])atients; 
and  (2)  Patients’  ])er.s])ectives  on  current 
a])])i'oaches  to  ti'eating  (iF.S  and  MF. 
Discussion  (]uestion.s  for  to])ic,s  1  and  2 
are  as  follow’s: 

Topic  I :  Disease  Symi)toms  and  Daily 
Impacts  That  Matter  Most  to  Patients 

1.  What  are  the  most  significant 
.sym])toms  that  you  ex])erience  resulting 
fi'om  your  condition?  (Fxam])les  may 
include  ])rolonged  exhaustion, 
confusion,  muscle  ])ain,  heat  or  cold 
intolerance.) 

2.  What  are  the  niost  )iegative  ini])ac;t.s 
on  your  daily  life  that  result  IVom  vour 
condition  and  its  sym])tom.s?  (Fxam])le.s 
may  include  difficulty  w’ith  s])ecific 
activities,  such  as  slee])ing  thi’ough  the 
night.) 

a.  How  does  the  condition  affect  your 
daily  life  on  the  he.st  davs  and  w'orst 
days? 

1).  What  changes  have  you  had  to 
make  in  your  life  because  of  your 
condition? 
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Topic  2:  Patients'  Perspectives  on 
(Airrent  Approaches  To  Treating,  (iPS 
and  ME 

1.  What  treatiiKMils  are  you  currentlv 
using  to  li(4])  tr(!at  your  c:omlition  or  its 
.syinptouis?  (lixamples  may  include; 
I'DA-approved  medicin(;s,  over-the- 
counter  ])ro(!ucts,  and  other  thera|)ies, 
including  non-drug  thera])ies  such  as 
activity  limitations.) 

a.  What  s|)ecitic  svmptoms  do  vonr 
treatments  addre.ss? 

1).  How  has  your  treatm(;nt  r(;gimen 
changed  ov(;r  time  and  why? 

2.  Ilow  well  do{;s  vonr  current 
tr(;atment  n;gimen  treat  the  most 
significant  symptoms  of  vonr  di.sea.se? 

a.  Have  tlu;s(;  tr(;atments  improved 
your  daily  life  (for  (;.xample,  improving 
vonr  ability  to  do  s])ecific  activities)? 
Please  explain. 

1).  How  w(;ll  have  these  treat m(;nts 
worked  for  yon  as  vonr  comlition  has 
changed  ovi;r  time? 

c.  What  are  the  most  significant 
downsides  of  these  treatments  (for 
example,  specific  side  effects)? 

For  each  ofthe.se  to])ics.  a  brief  initial 
])atient  pam;l  discussion  will  begin  the 
dialogue,  followed  bv  a  facilitated 
discussion  inviting  comments  from 
other  i)atient  partici])ants.  I'DA  has  not 
yet  identified  the  ])anel  participants.  As 
part  of  the;  m(;(;ting  regi.stration.  |)ati(;nts 
who  an;  int(;r(;.sted  in  ])r(;senting 
comments  as  ])art  of  the  initial  panel 
discussions  may  indicate  which  to])ic(s) 
they  wish  to  address  and  will  bt;  asked 
to  provide  a  brief  summary  of  responses 
to  the  (piestions  listed  below.  FDA  will 
confirm  with  ])atients  who  have  been 
identified  to  provide  comments  as  ])art 
of  the  o])ening  panel  di.scnssion  in 
advance  of  the  workshoj). 

F’DA  will  try  to  accommodate  all 
partieijjants  who  wish  to  speak  on  Dav 
1.  either  through  the  panel  discussions, 
audience  ])artici])ation,  or  the  o])en 
public  comment  period;  however,  tlie 
duration  of  comments  mav  be  limited  bv 
time  constraints.  'I’ho.se  who  an;  unable 
to  attend  the  meeting  in  person,  but  who 
would  like  to  jnovide  their  perspective 
on  the  discn.ssion  (piestions  for  topics  1 
and  2  an;  invit(;d  to  submit  el(;ctnmic  or 
written  comments  to  the  Division  of 
Docket  Management  (s(;e  (Jonnnents). 

Day  2  of  tin;  worksho])  (April  28, 
2018),  will  include  a  scientific 
di.scnssion  on  how  best  to  facilitate  and 
(;xpedit(;  tin;  dev(;lopment  of  safe  and 
effective  drug  therapies  for  signs  and 
.sym])toms  related  to  HFS  and  MF. 
Pn;.sentations  and  panel  discussions 
will  include  the  following; 

•  L(;.ssons  learned  from  jirevions 
studies; 

•  The  role  of  drug  reiinrposing; 


•  Pathways  to  exp(;diting  drug 
therapies; 

•  Appropriate  clinical  trial  d(;sign  in 
CF.S  and  MF; 

•  Ontconu;  m(;asnn;s  to  as.s(;ss 
(;fficacy;  and 

•  Potential  valid  endpoint 
m(;asnri;mi;nts  of  symiitom 
improvemi;nt. 

III.  Transcripts 

Ph;ase  be  advi.s(;d  that  a  transcri])t  of 
the  worksho])  will  be  available  for 
review  at  the  Division  of  Dock(;ts 
Managennait  (.s(;(;  (ionnnents)  and  on  the 
Internet  at  http://\\’\v\v. regulations. gov. 
The  tran,scri])t  will  also  be  available  in 
eith(;r  hardcopy  or  on  CiD-ROM,  aft(;r 
submission  of  a  Freedom  of  Information 
n;cjne.st.  Wh  itten  ri;(pi(;.sts  are  to  be  .sent 
to  the  Division  of  PTi;edom  of 
Information  (FLFM-1()29).  Food  and 
Drug  Administration,  12420  Parklawn 
Dr.,  Flement  Bldg.,  Rockville,  MD 
2()8.'j7. 

Dated;  March  (i.  201  ;t. 

I.<;sli<;  Kux, 

Assistant  (Commissioner  for  Policy. 

H'K  Doc.  20i;i-().'i.S(i2  I-'ilc!<l  H:45  inn| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  .s(;ction  l()(d)  of  the 
Fedi;ral  Advisory  (Committee  Act,  as 
amendi;d  (.')  U.S.fk  A])]).),  notice  is 
h(;reby  given  of  the  following  meeting. 

The  me(;ting  will  be  clos{;(t  to  the 
])nblic  in  accordance  with  the 
jirovi.sions  set  forth  in  .sections 
5ri2b(c)(4)  and  ,').'i2b(c)(0).  Title  5  II.S.C.. 
as  anu;nded.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  si;cret.s  or  commercial 
property  such  as  jiatentabh;  mat(;rial. 
and  ])ersonal  information  conc(;rning 
individuals  a.ssociated  with  the  grant 
ap])lications.  tin;  disclosure  of  which 
would  constitute  a  cl(;arly  nnwarrant(;d 
invasion  of  pi;rsonal  jirivacy. 

\'ame  of  (Committee:  (.’eiiliir  for  .Scienlilic 
R(;vi(;w  .S])(;c.ial  Finphasis  I’ani;!:  ODD.S  .Small 
Business. 

Dale:  March  i:t-14.  2018. 

Time:  8:00  a.m.  to  .8:00  p.in. 

Agenda:  'I'o  r(;vi(;w  and  evahiali;  grant 
a|)))licati()ns. 

Place:  National  Inslilnles  of  lli;allli.  0701 
Kockledgi;  Drive.  Bellnisda.  MD  20802. 
(Virtual  Mi;i;ting). 

(Contact  P(;r.s'o;i;  Yi-I  Isin  Lin.  Ph.D.. 
.Sci(;ntilic  Riiview  Officer,  (iiinter  for 
.Scientific  Review,  National  Institutes  of 


Health.  (i701  Rockh;dge  Drive.  Room  4214. 
M.SO  7814.  Bethesda,  MD  20892.  :t01-4:t.8- 
1781 .  linyh®csr.nih.gov. 

'I’his  notice  is  lieing  |)nl)iish(;d  h;ss  than  15 
days  inior  to  tiu;  im;(;ting  due  to  tin;  timing 
limitations  inpiosed  hv  tin;  n;view  and 
funding  cveh;. 

(Oatalogiu;  of  l'’ed(;ral  Domestic  Assistance 
Program  Nos.  Otl.ilOO.  (iomjiarativi;  Mi;dicine: 
0:i.:{:{3.  Olinical  Res(;arch.  ‘ttl.tlOO.  0:i.:i:}:i. 

o:i.;i:{7,  oti.tioti-o.i.tioo.  0:1.8:17-9:1.844. 
0:1.840-0:1. 878.  9:1.802.  !):i.80:i.  National 
lnstitnt(;s  of  I  I(;alth,  I II  IS) 

Dated;  March  5,  20  t.'l. 

Mi(:h(;ll(;  Trout, 

Program  Analyst.  Office  of  Federal  Advisory 
(Committee  Policy. 

IKK  tlec.  21)1:1-0,5511  Filed  :i-H-i:i;  11:45  iiin| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  s(;ction  l()(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.5  IL.S.fi.  Ajip.),  notice  is 
hereby  given  of  the  following  me(;tings. 

The  meetings  will  be  closed  to  the 
liiiblic  in  accordance  with  the 
])rovisions  set  forth  in  sections 
.5.'52b(c)(4)  and  ri.'')2b(c)(()).  Title  .5  l)..S.(;., 
as  amended.  The  grant  applications  and 
the  discussions  could  di.sclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
ap))lication.s.  the  disclosure  of  which 
would  con.stitnte  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\'ame  of  (Committee:  (A'.nter  for  .S(:ii;ntifi(: 
R(;vi(;w  .Spiicial  Finphasis  Panel:  Memher 
(’.onflict:  1  liimatology  and  Vascular 
Pathohiologv. 

Date:  April  1-2.  2()i:i. 

Time:  10:00  a.m.  to  7:00  |).in. 

Agenda:'\\i  review  and  evalnati;  grant 
a|)])li(:ati(ms. 

/’/(ice;  Nalional  Institutes  of  Health.  (1701 
Rockledge  Drive.  Biithesda.  MD  20892 
(Virtual  Meeting). 

(Contact  Iverson:  Ai-Ping  Zon.  MD.  Ph.D.. 
.Scientific  Review  Officer,  (:(;nter  for 
.Scientific  Review.  National  Institntes  of 
Health.  (1701  Rockledgi;  Drive;.  Room  41  18. 
M.SO  7814.  Bethesda,  MD  20802.  :i01-408- 
0497,  ■/.onai®csr. nih.gov. 

\ame  of  (Committee':  Center  for  .Scientific 
Review  .Spiicial  Fm|)hasis  Pani;l:  Memher 
Conflict:  AID.S  and  AID.S  Relat(;d  Resiiarch. 

Date:  April  1. 20i:i. 

lime:  12:00  ii.in.  to  :t:()0  p.m. 

Agenda:  To  n;view  and  evalnati;  grant 
applications. 
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Plactr.  Niilioiiiil  liistiliiti!s  ol  I  l(!allh.  ()7()1 
Kockhutui;  I)ri\'(!.  Hc'llHisda.  Ml)  20a‘)2 
('r(4t!i»li()iu!  ('.oiiidnaic.c!  (^all). 

('.ontacl  Person:  Mdiiardo  A  Montalvo. 

I’h.l)..  .Scioiililic:  Ken  icnv  Olliceir,  (aaitea-  lor 
.Scieailific  Kovienv.  National  Instilntiis  ol 
lloalth.  ()701  Ko(:klcd”o  Drive;.  Keieim  .^IttH. 
M.SC  7H.'>2.  Meilheesela.  Ml)  2()H‘I2.  (.tOl)  425- 
1 1(>8.  monl(il\'t‘i',(:sr.nih.i>ov. 

((ialiile)^ne;  eel  l•'e;e^e;rill  l)e>ine;sli(:  Assisl:ine;e; 
l’re)<>rain  Neis.  !)2..'t0().  (;e)ni])iiralive;  Meeelie.ine;: 

Clinieial  Ke  se;iire:li.  <12.20(1.  02.222. 
02.227.  02.202-02.200.  02.827-02.844. 
02.840-02.878.  02.802.  02.8<)2.  Nalie)n;il 
lnslitnte;s  eel  I  le;allli.  I II LS) 

l)ale;el:  Mare  h  .2.  2012. 

Michidli!  rroiit, 

Pro;^r(nn  Analyst.  Office  of  Pedtn'al  Advisory 
Ooinmillee  Policy. 

H  R  Den:.  2(112-02.210  FileuI  .2-8-12:  8:42  eeml 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5447-C-01] 

Notice  of  Formula  Allocations  and 
Program  Requirements  for 
Neighborhood  Stabilization  Program 
Formula  Grants;  Correction 

agency:  ()Hi(  e;  ol  llu;  Assistant 
.SeenUarv  for  (ioinmiinitv  Planning  and 
D(!V(!lopin(!nt.  HUD. 

ACTION:  Notice;  of  Formnla  Allocations 
and  Program  R(;(|nir(;ni(;nt.s  for 
Neighborhood  .Stabilization  Program 
l'’orimila  (bants:  (loiTCction. 

summary:  On  ()clot)(;r  It).  2()1().  HUD 
j)iihli.sh(;(l  the  “Notice  of  Formula 
Allocations  and  Program  Rt;(|inrement.s 
for  Neighborhood  .Stabilization  Program 
Formula  (irants"  (Unified  N.SP  Notice;) 
in  the  Federal  Register,  at  75  FR  (14322. 
That  notice  provided  unified  ])rogram 
r(;(iuir(;ments  for  the  N.SPl  grante(;s  and 
N,SP3  grant(;es.  The  allocation  formula, 
application  proc(;.ss  and  program 
re(|nirement.s  for  N.SPl  grantees  \v(;re 
originally  |)ul)lished  in  an  October  (1. 
2008  Federal  Register  Notice  at  73  FR 
.')8330  and  amend(;d  by  a  )une  It).  200t), 
April  t).  2010,  and  an  Augu.st  27,  2010 
F’ederal  Regi.sler  Notice  at  74  FR  20223. 
75  FR  18228  and  75  FR  52772. 
resjKictively.  This  notice  is  revising  the 
Unified  N.SP  Notice  to  include  the 
provision  of  corrective  action(s)  or 
.sanctions  among  HDD’s  remedial 
actions  for  failure  of  N.SPl  grantees  to 
mi;(;t  the  four  y(;ar  exj)(;nditure 
re(|uir(;ment. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Stanley  (binont.  Director.  Office  of 
Block  (Irant  As.si.stance.  Office  of 
(Community  Planning  and  Develojmient. 
Department  of  Housing  and  Urban 


Di;velo])m(;nt.  4.')!  .S(;v(;nth  .Strec;!  .SVV., 
Room  728(1,  Washington.  DO  20410, 
tel(;i)hon(;  numl)(;r  2()2-7()8-3.'187  (this 
is  not  a  toll-fr(;e  numher).  P(;rsons  with 
hearing  or  .sp(;(;ch  impairments  may 
access  this  numher  via  Tl’Y  hv  calling 
th(;  l'’ed(;ral  Ri;lav  .S(;rvic(;  at  800-877— 
8330.  l’’AX  iiKiuiries  may  lx;  siinl  to  Mr. 
Cimont  at  2()2-4()l-2()44. 
SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Piirpost; 

riu;  N(;ighhorhood  .Stabilization 
Program  (or  N.SP)  was  (;stal)lish(;d  by  the 
Housing  and  Fconomic  R(;covery  Act  of 
2008  (HERA)  (Pub.  E.  110-280, 
ap])roved  lulv  30,  2008),  s])(;cificallv 
Division  B.  Title  III  of  HERA,  for  the 
purpo.se  of  stabilizing  communities  that 
hav(;  suffered  from  for(;clo.sur(;.s  and 
abandonment.  HERA  a])|)ro|)riated  .$3.02 
billion  to  he  made  available  to  all  .stat(;s 
and  .sel(;ct(;d  local  gov(;rmn(;nt.s  on  a 
formula  basis,  commonlv  refernid  to  as 
N.SPl. 

The  j)uri)o.se  of  the  funds  awarded 
und(;r  N.SP  is  to  target  the  stabilization 
of  neighborhoods  iu;gatively  affceted  hv 
l)roperli(;.s  that  have  been  for(;clo.s(;d 
u])on  and  abandoned.  The  Unified  N.SP 
Notice  ])rovid(;.s  furth(;r  background  for 
(he  program,  the  program  i)rincipl(;s, 
and  tin;  ol)j(;ctiv(;.s  and  outcomes  of  the 
N.SP  jn'ogram. 

N.SP  is  a  com])onent  of  tin;  UDBU 
program,  authoriz(;d  under  I  lousing  and 
Uommnnitv  D(;v(;lo])m(;nt  Act  of  1‘)74 
(HCD  Act)  (42  U.S.U.  '-)3()1  el  S(;(i.). 

Summary  of  Uurrections 

A7.  Tinmiincss  of  Use  and  Expandituiv 
of  NSP  Funds 

Background 

This  notice  is  revising  section  II. M  of 
the  Unified  NSP  Notice  to  include 
providing  for  cornictivc;  aclion(s)  or 
sanctions  among  HUD’s  remedial 
actions  for  failun;  of  N.SPl  grant(;es  to 
me(;1  the  4  year  exjtenditure 
reeptirement.  As  provid(;d  in  tin; 
“Background”  of  .s(;ction  M  of  the 
Unified  N.SP  Notice;,  HUD  int(;nded  that 
r(;ca|)ture,  corrective  actions  or 
sanctions  he  among  the;  available 
r(;m(;dies  for  all  N.SP  grantees.  However, 
two  of  th(;se  r(;medies  w(;r(; 
inadv(;rt(;ntly  omitted  from  the 
r(;(|nirem(;nl.  This  revision  adds  the 
omitt(;d  languagt;. 

Revis(;d  R(;(iuir(;m(;nt 

.S(;ction  II.M.2  of  the  Unified  N.SP 
Notice  is  revi.sed  to  r(;ad: 

Timely  (;x])enditure  of  N.SPl  funds. 
The  timely  distrihution  or  (;xpenditure 
r(;(iuirement.s  of  .sections  24  UFR 
.'170.404  and  .'57().‘)()2  are  waived  to  the 
extent  nec(;.ssary  to  allow  the  following 


;ilt(;rnativ(;  r(;(iuirement:  All  N.SPl 
grantees  must  expend  on  eligible;  N.SP 
activitie.s  an  amount  (;(iual  to  or  gneater 
than  the;  initial  allocation  of  N.SPl  funds 
within  4  vears  of  recei|)t  of  those  funds 
or  HUD  will  recapture  and  rciallocatc;  tlu; 
amount  of  funds  not  (;xpended  or 
provide  for  otlu;r  corrective  action(s)  or 
.sanction. 

Dated:  Marcli  1. 201 
Mark  loliuston, 

nepniy  Assistant  Secretary  for  Special  .Weeds. 
|FK  Doc.  201.2-02228  Filed  2-8-i:t:  8:42  ami 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R3-ES-201 3-N051 ; 

FXES1 1 1 30300000-1 34-FF03E00000] 

Notice  of  Availability  of  Draft  Habitat 
Conservation  Plan;  Receipt  of 
Application  for  Incidental  Take  Permit; 
Enbridge  Pipelines  (Lakehead),  L.L.C. 

agency:  Fish  and  Wildlife  .Service, 
Int(;rior. 

ACTION:  Notice;  of  availahilitv. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  .Service  (.Service,  USFW.S),  have 
reiceived  an  application  from  Enbridge 
Pipelines  (Eeikehead)  E.E.U.  (a])plic<mt). 
forem  incidental  teike  peiinit  (ITP)  und(;r 
the  Endangered  .S])(;cie.s  Act  of  1073 
(ESA).  If  eipproved,  the  ITP  would 
authorize  incide;ntal  take  of  the  fedeirally 
endiingereid  Hine's  Eme;ral(l  Dragonfly 
(hereafter  “HED”).  The  aipdicanl  has 
prei)areel  a  low-effect  habitat 
conservation  plan  (IK^P)  to  cover 
activities  associated  with  pi|)eline 
maintenance  work  in  (airfield 
Town.shii),  Mackinac  County,  Michigan. 
We  invite  comnu;nt.s  from  the  public  on 
the  a})plication.  which  in(:lud(;,s  the  low- 
effeict  HCP,  which  has  been  de;termined 
to  he  eligible  for  a  Cat(;gorical  Exclusion 
under  the  Neitiomil  Environmental 
Policy  Act  of  10()0.  as  amended  (NEPA). 
DATES:  To  e;nsur(;  consideration,  please 
.se;nd  your  written  comments  on  or 
before;  April  10,  2013. 

ADDRESSES:  .Send  written  comments  viii 
U..S.  mail  to  the  h’ield  .Sn]K;rvisor,  Attn: 
Ihirhani  Hosier.  U..S.  Fish  emd  Wildlife 
.Service,  2Vi5i  Coolidge  Roeid  Ea.st,  .Ste. 
101.  Lansing,  MI  48823.  Phone:  .117- 
3.'U-2.')ri!j.  fax:  .117-3.11-1443.  I’TY:  1- 
800-877-8330,  or  by  (;l(;ctronic  imiil  to 
Barba  ra_I  I  os  I  ai'@f\ i  s  ."ov. 

FOR  FURTHER  INFORMATION  CONTACT:  Bari) 
Ho.sler,  (.117)  3.11-0320 
SUPPLEMENTARY  INFORMATION:  We  have 
receiv(;d  an  a])plication  from  Enbridge 
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Pi])olin(:s  (Lakolajad)  L.L.C..  Inc.,  ibr  an 
incichaital  take  permit  (I'l’P)  under  tlie 
Hndangered  Species  Act  of  1073  (10 
ll.S.d.  1.'531  (!t  set].;  IvSA).  If  a|)|)r()ve(l, 
tlie  ri’P  would  autli()ri/.(!  incidental  take 
of  the  nine's  Ibnerald  Dragonfly 
(luinsdter  ‘‘Hldl”:  Sonidtochlom 
hincana). 

Under  the  ESA.  \v(;  announce  that  we 
have  gathered  tin;  information  necessary 
to  evalnal(i  tin;  application  for  permit 
issuance,  including  the  IKiP,  whic;h 
])rovides  measures  to  minimize  and 
mitigate!  the  eflects  of  tlie  ])ro])osed 
incidental  take  of  the  llED. 

liackground 

Pipeline  maintenance  work  is 
planned  hy  Enhridge  Pipelines 
(Lakehead)  L.L.C.  (Enhridge)  in  Garfield 
'rownship,  Mackinac  County.  Michigan. 
The  pnr])o.se  of  the  jilanned  work  is  to 
inspect  and,  if  necessary,  repair  three 
sections  of  Enhridge's  Line  .'5  (3()-inch 
diameter)  pijieline  located  in  and 
adjacent  to  a  trihutary  to  O'Niel  Creek 
and  as.sociated  wetlands.  The  sections  of 
])ipe  recpiire  excavation  in  order  to 
com])l(!te.  The  ])roj)osed  excavation  is 
estimated  to  he  30  ft  wide.  140  ft  long, 
and  u])  to  10  ft  dee]). 

The  maint(!nance  of  the  pi])eline  at 
lh(!  identified  locations  is  being 
completed  as  nupiired  hy  the 
Department  of  Transportation  (DOT) 
regulations  in  the  Code  of  Federal 
Regulations  ((iER)  at  40  CFR  Part 
i;).').4.')2  on  Integrity  Management.  'I’he 
j)roposed  work  is  (!xj)ected  to  take 
api)roximately  14  to  21  days  to  complete 
during  winter  months  in  earlv  2013,  and 
will  he  initiated  after  the  retjuired 
|)ermits  are  obtained.  The  permits  will 
cover  all  activities  assotaated  with 
accessing  the  work  site  during  winter, 
including  excavation,  j)i])eline 
inspection  and  re])air.  dewatering, 
temporary  work  area  and  spoil  ])ile 
.stock,  backfilling  excavation,  and  site 
re.storation.  The  area  included  is  2.04 
acres.  The  extent  of  direct  imj)act  hy  the 
])roject  is  0.97  acres  within  the  HCP 
l)oundarv. 

Surv(!ys  have  not  been  conducted  for 
nine's  Emerald  Dragonflv  at  the  j)roject 
site.  An  Incidental  Take  Permit  is  being 
.sought  because  potential  habitat  is 
pre.sent  and  will  he  im])acted  hy  the 
pro])o.sed  ])roject.  Temj)orary  im])acts 
will  result  from  winttir  excavation, 
dewatering,  and  backfilling,  which  may 
destroy  overwintering  dragonflv  larvae. 
No  impacts  to  adults,  or  adult  foraging 
and  breeding  habitat,  are  anticipated. 

Based  on  j)opulation  estimates  of 
known  j)oj)ulations  within  Michigan, 
the  number  of  larvae  within  the  4.200 
ft-  (390  m-)  excavation  footprint  c.ould 
1m!  within  the  range  of  I.")!) — 328  larvae. 


Assuming  the  worst-ca.se  impact  using 
highest  larval  densities  reported  for 
Michigan,  direct  impact  could  he 
mortality  of  328  larvae  from  winter-time 
excavation.  The  im|)act  area  of  the 
excavatic)!)  rej)resent.s  a|)proximatelv  3..') 
l)ercent  of  the  potiiiitial  habitat  at  this 
site.  If  numh(!r  of  larvae  in  the  habitat 
is  ])roi)ortional  to  the  habitat  area,  the 
density  (istimate  of  0.84  larva(!/m“ 
yields  an  overall  popidation  estimate  of 
over  ‘).300  larvae.  Tlie  maximum 
estimated  impact  of  328  larvae 
repre.sents  3..')  percent  of  this  total. 

Ulion  i;omi)letion  of  the  work,  the  site 
will  he  restored  and  mulched.  The 
stream  hank  will  he  reinforced  with  a 
hiolog  consisting  of  coconut  fibers  that 
have  been  comiiressed  and  stuffed  into 
a  netting.  Biolog  anchorage  shall  he  in 
accordance  with  the  manufacturer's 
recommendations.  The  excavation  will 
he  mulched  with  weed-free  mulch  or  an 
erosion  c:ontrol  mat.  The  excavation  area 
will  he  revegetated  after  soil  thaw  (Mav 
l-|une  1)  with  a  wet  meadow  seed 
mixture  com|)rised  of  regionallv 
appro])riate  native  sjiecies.  Seeding  will 
he  done  hy  hand  or  with  a  hand-held 
seeder. 

Compensatory  mitigation  will  consi.st 
of  a  one-time  pavment  of  S12. ()()()  to  the 
National  Fish  and  Wildlife  Foundation 
(NFWF).  The  payment  will  he  made  at 
the  time  the  incidental  take  ])ermit  is 
issiuid  and  will  he  earmarked  for 
con.servation  programs  to  benefit  1  line's 
liinerald  dragoidlv. 

Monitoring  will  hi!  conducted  during 
and  after  pipeline  maintenance  to 
document  the  extent  of  actual 
excavation  and  site  restoration.  No 
surveys  are  ])roposed  for  adult  or  larval 
dragonflies. 

Proposed  Action 

.Section  9  of  the  E.SA  prohibits  the 
"taking"  of  threatened  and  endangered 
s])ecie.s.  However,  provided  certain 
criteria  are  met,  we  are  authorized  to 
issue  ])ermit.s  under  section  l()(a)(l)(B) 
of  the  E.SA  for  take  of  federally  listed 
.sp(!cie.s.  when,  among  oth(!r  things,  such 
a  taking  is  incidental  to,  and  not  the 
])ur])ose  of,  otherwise  lawful  activities. 
Under  the  E.SA,  thi!  term  “take"  means 
to  harass,  harm,  |)ur.sue.  hunt,  shoot, 
wound,  kill,  trap,  caj)ture.  or  collect 
(!ndanger(!d  and  threat(!ned  sj)(!cie.s,  or 
to  attem])t  to  engage  in  anv  such 
conduct.  Our  im])lementing  regulations 
defini!  “harm"  as  significant  habitat 
modification  or  d(!gradation  that  results 
in  death  or  injury  to  listed  .s|)(!cie.s  hy 
significantly  impairing  essential 
behavioral  patterns,  including  hr(!eding. 
feeding,  or  sheltering  (.'50  CFR  17.3). 
Harass,  as  defined,  means  “an 
intentional  or  negligent  act  or  omi.ssion 


which  creates  the  likelihood  of  injury  to 
wildlife  hy  annoying  it  to  such  an  i!Xtent 
as  to  significantly  disru])t  normal 
behavioral  patterns  which  include,  hut 
are  not  limited  to.  breeding,  feeding,  or 
sheltering"  (.'50  CFR  17.3).  However, 
undi!)'  s])ecified  circumstances,  the 
.S(!rvice  may  issue  jiermits  that  allow  thi! 
take  of  Ibderally  listed  s|)ecies.  i)rovid(!d 
that  the  taki!  that  occurs  is  incidental  to, 
hut  not  the  |)urpo.se  of.  an  otherwise 
lawful  activity. 

Regulations  governing  permits  for 
endangered  and  threatimed  species  are 
at  .'50  CFR  17.22  and  17.32,  respectiv(!lv. 
.Section  10(a)(1)(B)  of  the  Act  contains 
provisions  for  i.ssuing  such  incidental 
take  ])ermits  to  non-Federal  entities  for 
the  take  of  endangered  and  threatened 
s|)ecies.  provided  the  following  criteria 
are  met;  (1)  The  taking  will  he 
incidental:  (2)  The  a])])licant  will,  to  the 
maximum  extent  ])ractical)le.  minimize 
and  mitigate  the  imj)act  of  such  taking: 

(3)  The  a})plicant  will  develop  a 
l)roj)o.sed  HCP  and  ensure  that  adeipiate 
funding  for  the  HCP  will  hi!  ])rovided: 

(4)  The  taking  will  not  a})j)recial)lv 
reduce  the  likelihood  of  the  survival 
and  recovery  of  the  species  in  the  wild; 
and  (.'ll  The  applicant  will  carrv  out  anv 
other  measures  that  the  .Service  mav 
require  as  being  nece.ssarv  or 
a])])ropriate  for  the  purposes  of  the  IKiP. 

The  aj)])licant  .seeks  an  incidental  take 
|)ermit  for  ])roj)o.sed  covered  activities 
within  a  2.(i4-acre  permit  area.  The  draft 
HCP  analyzes  take  attrihutahle  to  the 
aj)plicant's  pro])osed  activities.  If 
issued,  the  I  TP  would  authorize 
])otential  incidental  take  ofllED 
consistent  with  the  apj)licant'.s  H(iP.  To 
issue  the  permit,  the  Service  must  find 
that  the  application,  including  its  HCP, 
.satisfies  the  criteria  of  section 
l()(a)(l)(B)  of  the  ESA  and  the  .Service's 
imj)lementing  regulations  at  .'ll)  CFR  Part 
13.  17.22.  and  17.32. 

Reviewing  Documents  and  Submitting 
Comments 

Please  refer  to  the  Enhridge  HCP 
when  submitting  comments.  The  ])ermit 
application  and  supporting  documents 
(ITP  application.  HCP.  EAS)  may  he 
obtained  on  the  Internet  at  the  following 
address:  lilt})://\v\\’\v.f\vs.gov/nii(l\v(!sl/ 
dnddngdwd/pai'niits/hcp/riihcps.hiiul. 

Persons  without  access  to  the  Internet 
may  obtain  i:oj)ies  of  the  draft  HCP  and 
associated  documents  by  contacting  the 
.Service  office  described  under 
ADDRESSES,  above.  The  draft  document 
will  akso  he  available  for  ])uhlic 
inspection,  hy  ai)pointment.  during 
normal  business  hours  (8  a.m.  to  4  p.m.) 
at  the  office  described  under  ADDRESSES 
above. 
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Written  comments  will  he  accejMed  as 
described  under  ADDRESSES,  above. 

Piililic  Availability  of  (Comments 

Written  comments  we  receive;  become 
l)arl  of  the  public  record  a.ssociated  with 
this  action.  Before  including  your 
addn;ss.  pluene  number,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  the  entire; 
e:e)nmie;nt.  inclueling  ye)ur  ])e;rse)nal 
ielentifving  infeermatiem,  may  be;  maele; 
available;  at  any  time.  While  ye)u  e;an  ask 
ns  in  your  e;e)mme;nt  te)  withhe)lei  ye)ur 
pe;rse)nal  ielentifving  infe)rmatie)n  fre)m 
publie:  re;view.  we  e:annot  guarantee  that 
we;  will  be;  able;  te)  elo  se). 

Autbority 

We;  jeroviele  this  ne)tie:e  uneler  .see:tie)n 
l()(e;)  of  the  ESA  (1(5  U.S.C.  1,'531  ed  sm].) 
anel  its  implementing  re;gulatie)ns  (.')() 

CI  R  17.22).  anel  NEPA  (42  U.S.C.  4371 
et  soq.)  anel  its  implementing 
re;gnlatie)ns  (40  (3’'R  l.')0(i.(5:  43  C;FR  part 
4(5). 

Dated;  Marcli  4.  201 3. 

I.ynii  Le;\vis. 

Assistant  liaf’ional  Diivctnr.  hicoloi’ical 
Sanicas.  Midnast 

|I  K  Dec.  2en;)-ei.").^24  l•■ile(l  a:4.'>  anil 

BILLING  CODE  4310-55-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-350  and  731- 
TA-616  and  618  (Third  Review)] 

Determinations:  Corrosion-Resistant 
Carbon  Steel  Flat  Products  From 
Germany  and  Korea 

On  the;  basis  e)f  the;  re;e;orel  '  ele;velope;el 
in  the;  sul)je;e:t  five-ye;ar  re;vie;ws.  the; 
lJnite;el  State;s  lnte;rnatie)nal  Traele; 
C.eemmission  (Commissiem)  eletermines. 
pursuant  te)  se;e:tie)n  7.')1(e;)  e)f  the;  'fariff 
Ae:t  of  1030  (10  U.S.C.  l(57.')(c)).  that 
re;ve)e:atie)n  of  the;  e;e)unte;rvailing  eluty 
e)rele;re)n  e;e)rre)sie)n-resistant  e;ail)e)n  ste;e;l 
flat  pre)elue:t.s  freem  Kore;a  anel  the; 
antielumping  eluty  eerelers  em  e;e)rre)sie)n- 
re;.sistimt  e:arl)e)n  ste;e;l  flat  ])re)due;ts  freein 
Ce;rmany  anel  Ke)re;a  we)uld  ne)t  he;  likely 
te)  le;ael  te)  e:ontinnatie)n  e)r  re;e;urre;ne:e;  e)f 
ni<ite;rial  injnrv  te)  an  inelu.strv  in  the; 
Unite;el  .State;.s  within  a  re;a.se)nal)lv 
fe)re;se;e;at)le;  time;. 

Bai:kgroiind 

The;  Caeminissie)))  institnte;el  the;s(; 
ri;vie;ws  e)n  january  3.  2012  (77  ER  301. 
lannary  4.  2012)  anel  ele;te;rmine;el  een 


'llii!  record  is  (l(!tin(ul  in  sch:.  207.2(1)  ol  llie 
Coiniiiissioii's  Kuhts  of  l’ractii:(!  and  l*ro(;cdiir(!  (I!) 
Cl-K  207.2(1)). 


April  0.  2012  that  it  weeulel  e:e)nelue:t  full 
re;vie;ws  (77  h’R  24221,  April  23.  2012). 
Ne)tie:e;  e)f  the;  .se;he;duling  e)f  the; 
Ce)mmissie)n's  re;vie;ws  anel  of  a  ])ul)lie; 
he;aring  te)  he;  helel  in  e:e)nne;e;(ie)n 
the;re;with  was  give;n  by  peesting  e;e)|)ie;s 
e)f  the;  ne)tie:e;  in  the  Office;  e)f  the; 
Se;e:re;tary,  U.S.  Internatieenal  Tniele; 
('.e)mmissie)n,  Washington,  DC,  anel  hv 
pnhlishing  the  ne)tie;e  in  the;  Federal 
Register  e)n  May  30.  2012  (77  ER  31877) 
(se.heelule;  revi.seel  e;ffe;e:tivi;  Neevemhe'r  2. 
2012  (77  ER  (i730.'5,  Ne)ve;ml)i;r  0.  2012)). 
The  hearing  was  helel  in  Washingle)n. 
DC.  e)n  lannary  0,  2013.  ;mel  all  perseens 
whe)  re;e]ue;ste;el  the;  e)ppe)rtunitv  were; 
permitteel  te)  appe;ar  in  pe;r.se)n  or  hv 
e:e)im.sel. 

The;  Ce)mmissie)n  transmitteel  its 
eleeterminations  in  tlmse  re;vie;ws  to  the; 
Se;e;re;tarv  e)f  Ce)mmere:e;  e)n  Mari;h  5. 
2013.  The;  vie;ws  e)f  the;  Commission  are; 
e:e)ntaine;ei  in  USEl’C  Eul)lie;atie)n  4388 
(Mai'e:h  2013),  entitleel  Corrosion- 
Hasisiant  (iarhon  StnnI  Flat  Frodiicis 
froni  (inrnidnv  and  Koiva:  Invastigation 
Nos.  7()l-TA-35(}  and  731-T/\-(il6  and 
a  18  (Third  lioviow). 

Issued:  Marcli  .t.  2013. 

8\'  ()rde;r  of  the  ( Anuinissiun. 
l.isH  K.  liartiii), 

/\e;//)i!'  SacralaiT  to  tlia  (ionutiission. 

H  R  Doc.  20i:t-0.'i.'):«i  l'il(!d  am) 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Amendment  Under  the 
Clean  Air  Act;  the  Clean  Water  Act;  the 
Resource  Conservation  and  Recovery 
Act;  the  Emergency  Planning  and 
Community  Right-To-Know  Act;  and 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

On  March  4,  2013.  the  D(;])artm(;nt  of 
justice  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Missouri  a  jirojio.sed  First  Amendment 
to  the  Consent  Decree  in  the  lawsuit 
(intitled  Unitod  Stotos  v.  The  Don  Run 
l{es()iir(:es  (iorpovation,  et  oL.  Civil 
Action  No.  4;l()-cv-18H.')-)CH. 

'file  Consent  Decree;,  (;ntei'(;d  hv  the 
Court  on  Deceml)(;r  21, 2011  (Dkt.  lt(;m 
No.  11(5).  r(;.solv(;d  a  joint  multim(;dia 
action  by  the  Unite;d  States  and  tin;  State 
of  Mi.ssouri  against  The;  Doe;  Run 
Re;,se)ure:(;s  Ceirpeiratiem,  The  Deie;  Run 
Re;.se)nre;e;s  Ceirpeiratiem  el/h/a  rhe;  Deie; 
Run  Ceimiiany,  anel  'I’he;  Bnie;k  Re;se)ni'e:e; 
Re;e:ycling  E.icility,  EEC,  (ceilleedivelv 
“Deie;  Run”)  feir  vieilatieins  eif  the;  Cle;an 
Air  Act.  the  Re;.se)nre:e  Ceinservatiem  anel 
R(;ce)very  Ae;t,  the;  Cle;an  Water  Act,  the; 


Emergency  Phnming  <mel  Ceimmunity 
Right-tei-Kneiw  Act,  the;  Ceimprehensive; 
Envire)nme;ntiil  Respemse;, 

Ce)mpe;nscitie)n,  anel  Eiahility  Ae:t.  anel 
Misseniri  law  <it  severed  mining,  milling 
anel  sme;lting  eiperatieins  leieeateel  in 
Missouri.  The;  Ceinsent  De;e;re;e;  re;eiuire;el 
Deie;  Run  tei  ])e;rie)rm  injuuedive;  re;lie;f  emel 
mitigatiem  ])re)je;e;ts  anel  tei  ])av  a  .$7 
milliem  e.ivil  pe;nedtv.  The  Ceinsent 
De;e:re;e;  also  reiejuireiel  Doe  Run  tei  e;e;ase; 
eeertain  eijieratiems  at  the  1  le;re:ulaneum 
Ee;ad  .Smelte;r  Eeiedlity  by  De;e:e;ml)e;r  31. 
2013.  In  the  interim,  the  (kinsent  De;e:re;e; 
impe)se;el  e;ertain  limits  em  the;  smelter’s 
e)pe;ration.  'fhe  preipo.seel  Amenelment 
wenild  temporarily  ine.rease  the 
He;rculaneum  Ee;ad  Smelte;r  Eaenlity  12- 
month  rolling  avt;rage;  limit  feir  StU 
emissiems  and  the;  12-month  rolling 
average  limit  feir  lead  jiroductiem  for 
thre;e  meinths  in  2013.  Tei  eiffset  this 
teimporarv  increase,  the  ])rope)sed 
Amenelment  re;e]uire;s  Doe  Run  tei  lowe;r 
the  12-me)nth  reilling  SOi  eanissiem  limit 
for  five;  months  in  2013  to  ensure;  an 
eiverall  net  re;elue;lion  in  SOi  emissiems 
feir  2013.  The;  Ame;ndment  eie)e;s  neit 
alleiw  Deie;  Run  to  ]iroduce  nieire;  leael  at 
the;  He;re;ulaneum  Eeiiel  .Sme;lter  Eae;ilitv 
feir  e:<ile;neliir  ye;ar  2013  than  it  eitherwise; 
weiulel  under  the  eiriginal  Ceinsent 
De;e:re;e;.  In  aelelitiein.  the  Amenelment 
eleieis  neil  change  the  sliort-term  leael 
])reiehictie)n  limit  eir  the;  short-term  .S()i 
e;mission  limits  feir  the;  1  te;re:ulane;um 
Eeael  Smelte;r  Eae:ility  se;t  feirth  in  the; 
Ce)n.se;nt  De;e:re;e;. 

The;  pul)lie:atie)n  of  this  neitice;  eipens 
ii  pi;rie)el  feir  public  ceimment  em  the;  First 
Ame;nehne;nt  tei  the;  (kinsent  Decre;e. 
Ceimments  sheiulel  he  aeldresseel  tei  the 
A.ssistant  ykttorney  Ce;neral. 
Envireinment  anel  Natural  Re.seiure;es 
Division,  anel  should  refer  to  United 
States  V.  The  Doe  Bun  Resources 
Corporation,  et  ah,  (]ivil  Aekiein  No. 
4:l()-cv-180.').  D.).  Ref.  No.  9()-.'i-2-l- 
07300/1.  All  e:omme;nts  mu.st  he; 
sul)mitte;el  nei  later  than  fifteen  (l.'i)  ehiys 
afte;r  the  pulilicatiein  elate  of  this  notice. 


Ceimments 

may  be  suhmitteel  either  by 

email  eir  hv 

mail: 

To  submit 
comments: 

Send  them  to: 

By  email  ... 

By  mail  . 

pubcomment- 
ees.enrd©  usdoj.  go  v. 

Assistant  Attorney  General,  U.S. 
DOJ— ENRD,  P.O.  Box  7611, 
Washington,  DC  20044-761 1 . 

During  the  public  e;eimme;nl  perioel. 
the  h’irst  Amenelment  tei  the  Ceinseint 
De;e;re;e;  may  he;  (;xamine;el  anel 
eleiwnleiaded  at  this  Justie:e  Department 
We;l)  site:  http:/ /www. nsdoj.gov/enrd/ 
Consent  Decrees. htnd.  We  will  jireivide; 
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a  jjapcr  (:oj)y  of  the  First  AiiKMidimait  to 
the  Coiis(ait  Docrca;  upon  writtcai 
nuiuost  and  ])ayin(ait  of  ro])ro(liu:tion 
costs.  Please  mail  your  napie.st  and 
|)avment  to:  (lon.siait  Dijcree  Lil)rarv. 

U.S.  DO)— FNRD.  P.O.  Box  7811. 
Washington,  DO  2()()44-7()l  1 . 

Please  enclose  a  cliec:k  or  money  order 
for  S3.2.'j  (2.')  cents  jaa'  page 
re])roduction  cost)  ])ayal)le  to  tin;  United 
States  Treasury. 

R(»I)(!iI  M.  Malna  ,  p.. 

Actiiifi  l)(;i)iily  Srclinn  (Jhicf.  linvironiiianlcil 
HnforcamanI  Sactioiu  luivironntcnl  (iiul 
.Vdliinil  Husoitrcas  Division. 

IKK  Dot:.  20i:<-(),''i.")()()  Filod  8:4.")  iiiii] 

BILLING  CODE  4410-1 5-P 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Completion  of  Claims  Adjudication 
Program 

agency:  Foreign  Claims  Settlement 
Commi.ssion  of  the  United  States.  DO). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
completion  date  of  the  claims 
adjudication  jirograms  referred  to  the 
Foreign  C.laims  Settlement  Commission 
(“Commission”)  by  the  De])artment  of 
State  hy  letters  dated  December  11. 2008 
(the  “Libya  1  ]a()gram“).  and  )annarv  l.'i, 
2000  (the  “Libya  II  ])rogram”).  involving 
claims  of  United  States  nationals  against 
the  Covernment  of  Libya  that  were 
settled  under  the  “Claims  Settlement 
Agreement  Between  the  United  States  of 
America  and  the  Great  Socialist  People’s 
Libyan  Arab  )amahiriya.”  By  prior 
notice,  the  Commission  announced  the 
commencement  of  the  Libya  1  jirogram 
on  March  23,  2000,  with  a  completion 
date  of  March  23,  2010  (74  FR  12148), 
and  announced  the  commencement  of 
the  Libya  11  jnogram  on  )uly  7,  2000, 
with  a  com])letion  date  of  )uly  7,  2011 
(74  FR  32103).  The  comjiletion  date 
specified  in  this  Notice  supersedes  the 
previously  announced  com])letion 
dates. 

DATES:  The  completion  date  of  the  Libya 
1  ])rogram  and  the  Libya  11  program  is 
May  21, 2013.  A  petition  to  reopen  a 
claim  filed  under  these  jirograms  must 
be  filed  not  later  than  March  21. 2013 
(00  (lavs  before  the  com|)letion  date).  4.'i 
CFR  fido. .'■)(!). 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  M.  .Simkin.  (diief  (knmsel.  f  oreign 
(ilaims  Settlement  Commission  of  the 
United  States.  000  E  Street  N\V.,  Room 
0002,  Washington,  DC  20.''i70.  Tel.  (202) 
010-007.'i.  FAX  (202)  010-0993. 


Notice  of  Completion  of  Claims 
Adjudication  Program 

Pursuant  to  the  authority  conferred 
upon  the  .Secretary  of  .State  and  the 
Commission  under  subsection  4(a)(1)(C) 
of ’I’itle  I  of  the  International  Claims 
.Settlement  Act  of  1949  (Pub.  L.  4.'5.'i, 

81st  (long.,  ajiproved  March  10,  lO.'iO,  as 
amended  by  Ihiblic  Law  10.'j-277, 
approved  (Ictober  21.  1998  (22  U..S.C. 
1023(a)(1)(C))),  the  f’oreign  Claims 
.Settlement  Commission  hereby  gives 
notice  that  on  May  21.  2013,  the 
Commission  will  complete  the  chums 
adjudication  programs  referred  to  the 
Commission  by  the  Department  of  .State 
by  letters  dated  December  11. 2008  (the 
“Libya  I  program”),  and  jannary  l.'i. 

2009  (the  “Libya  11  program”),  involving 
claims  of  United  States  nationals  against 
the  Government  of  Libya  that  were 
settled  under  the  “Claims  .Settlement 
Agreement  Between  the  United  .States  of 
America  and  the  Great  .Socialist  Peojile’s 
Libyan  Arab  jamahiriya.” 

)(!nnny  R.  I.aFrancois, 

(ihioj  Adniinist rat ivo  (ioiinsol. 

U  K  Doc.  2(U;i-Or>r):t4  Filed  :i-8-i:i;  8:4.')  ami 
BILLING  CODE  4410-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Requests 
To  Approve  Conformed  Wage 
Classifications  and  Unconventional 
Fringe  Benefit  Plans  Under  the  Davis- 
Bacon  and  Related  Acts  and  Contract 
Work  Hours  and  Safety  Standards  Act 

action:  Notice. 

SUMMARY:  rhe  Department  of  Labor 
(DGL)  is  submitting  the  Wage  and  Hour 
Division  (WUD)  sjionsored  information 
collection  reejuest  (IGR)  titled,  “Requests 
To  Ajiprove  Gonformed  Wage 
Glassifications  and  Unconvent  iomd 
Fringe  Benefit  Plans  Under  the  Davis- 
Bacon  and  Related  Acts  and  Contract 
Work  Hours  and  .Safety  .Standards  Act,” 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  jqiproval  for 
continued  use  in  accordance  with  the 
P.qierwork  Reduction  Act  (PRA)  of 
199.'),  44  U.S.C.  3.'’)()1  et  setp 
DATES:  .Submit  comments  on  or  before 
Ainil  10,  2013. 

ADDRESSES:  A  copy  of  this  ICR  with 
ajjplicable  siqiporting  documentation: 
including  a  descrijition  of  the  likely 
res])ondents,  pro|)ose(l  frecjuency  of 
respon.se,  and  estimated  total  burden 
may  be  obtained  from  the  RegInfo.gov 


Web  site.  http://\v\v\v.ro‘^info.gov/ 
puhlic/(io/PHAM(iin,  on  the  day 
following  jniblication  of  this  notice  or 
by  contacting  Michel  .Smyth  bv 
telephone  at  202-093-4129  (this  is  not 
a  toll-free  number)  or  sending  an  email 
to  DOL  PHA  JH  inUC@dol.gov. 

.Submit  comments  about  this  nupiest 
to  the  Office  of  Information  and 
Regnlatorv  Affairs,  Attn:  OMB  Desk 
Officer  for  DOL-WHD.  Office  of 
Management  and  Budget.  Room  1023.'j. 
72.')  17th  .Street  NW..  Washington,  DC 
20.'i03.  Fax:  202-39.'')-0881  (this  is  not  a 
toll-free  number),  email: 
()IRy\_siihinission@oml).oop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Michel  .Smyth  by  telephone  at 
202-093-4129  (this  is  not  a  toll-free 
number)  or  bv  email  at 
DOL_PnA_PlJBLlCMdol.gov. 

Authority:  AA  U..S.C.  3.‘)()7(a)(l)(D). 
SUPPLEMENTARY  INFORMATION: 

Regulations  29  (iFR  part  .'5  prescribe 
labor  standards  for  Fedendly  financed 
and  assi.sted  construction  contracts 
subject  to  the  Davis-Bacon  Act  (DBA). 

40  U.S.C.  3141  et  .seq.;  the  Davis-Bacon 
Related  Acts  (DBRA):  and  the  Contract 
Work  Hours  and  .Safety  .Standards  Act 
(CWILS.SA).  40  U.S.C. ‘3701  el  .seej.  The 
DBA  and  DBRA  rcuinire  payment  of 
locally  prevailing  wages  and  fringe 
benefits,  as  determined  by  the  DOL,  to 
laborers  and  mechanics  on  mo.st 
Federally  financed  or  assisted 
construction  projects.  40  U..S.C. 
3142(a)-(b)  and  29  CFR  .'■)..'')(a)(l ).  The 
CWILS.SA  reejnires  the  j)ayment  of  one 
and  one-half  times  the  basic  rate  of  ])av 
for  hours  worked  over  forty  in  a  week 
on  mo.st  Federal  contracts  involving  the 
employment  of  laborers  or  mechanics. 
See  40  U.S.C.  3702(a)  and  29  CiFR 
.'). .')(!))(! ).  The  re(inirements  of  this 
information  collection  consi.st  of:  (A) 
Rejjorts  of  conformed  classifications  and 
wage  rates  and  (B)  recpiests  for  approval 
of  unconventional  fringe  benefit  plans. 

'I’liis  information  collection  is  subject 
to  the  PRA.  A  Federal  agency  generally 
cannot  conduct  or  sj)on.sor  a  collection 
of  information,  and  the  jinblic  is 
generally  not  reepured  to  re.s])ond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMB  under  the  PRA 
and  displays  a  currently  valid  OMB 
Control  Number.  In  addition, 
notwithstanding  any  other  provisions  of 
law,  no  ])er.son  shall  generally  be  subject 
to  |)enalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
di.s])lav  a  valid  Control  Number.  .See  ."i 
C:FR  132()..'5(a)  and  1320.0.  The  DOL 
obtains  OMB  approval  for  this 
information  collection  under  Control 
Number  123.5-0023.  The  current 
approval  is  scheduled  to  expire  on  April 
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30.  2013;  however,  it  should  l)e  noted 
llial  (ixisting  iidorination  collection 
recjninaiiiMits  suhndttiul  to  the  OMH 
receive  a  nionth-to-inonth  extension 
while  they  undergo  nn  iew.  For 
additional  iidorination.  see  the  related 
notice  puhlished  in  the  Federal  Register 
on  Novi'inher  8,  2012  (77  I  R  ()702(i)- 
Interested  parties  are  encouraged  to 
.send  comments  to  the  OMB.  OlTice  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
.section  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register.  In 
order  to  help  ensure  appropriate 
consideration,  comments  should 
mention  OMB  (Control  Number  123.'j- 
0023.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Fvaluate  whether  the  jiropo.sed 
collection  of  information  is  neces.sarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
jMactical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
projiosed  collection  of  information, 
including  the  validity  of  the 
methodologv  and  assumjitions  used; 

•  Enhance  the  (juality.  utility,  and 
clarity  of  the  information  to  lu; 
collected;  and 

•  Minimize  the  hurdiai  of  thi; 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  colhiction  teclmiiiues  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
respon.ses. 

Age/if.y;  1X)L-\VHD. 

'I'ille  of  (Jollociion:  Recpiests  to 
Approve  Cionformed  Wage 
('.la-ssifications  and  Unconventional 
Fringe  Benefit  Flans  Under  the  Uavis- 
Bacon  and  Related  Acts  and  Contract 
Work  Hours  and  .Safety  .Standards  Act. 
OMB  Control  Xhimhor:  123.'j-()()27. 
Affoctfu]  Public:  I'ederal  Covcirnment 
and  Private  .Sector — Imsine.sses  or  other 
for-profits. 

Total  Estinuitcd  Ninnhcr  of 
I{csf)on(icnts:  8 ..'103 . 

Total  Kstimatcd  Nainhcr  of 
Bcs})onscs:  8 ..'iO.l . 

Total  Estimated  y\nnaal  Burden 
Hours:  2.128. 

Tot(d  Estimated  Anmud  Other  Costs 
Burden:  .S3.‘)tMi. 

Datiui:  March  .t,  2013. 

Mic:h(!l  Smyth. 

Departnwntd]  Clearance  Officer. 

|FK  Doc.  201  Filed  «:4.5  am) 

BILLING  CODE  4510-27-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (13-022)] 

NASA  Advisory  Council;  Science 
Committee;  Planetary  Science 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
.Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  ai:cordance  with  the 
Federal  Advi.sory  (iommittee  Act.  Public 
haw  ?)2-4()3.  as  amended,  the  National 
Aeronautics  and  .Space  Administration 
(NA.SA)  announces  a  meeting  of  the 
Planetary  .Science  .Subcommittee  of  the 
NA.SA  Advisory  Council  (NAC).  This 
.Subcommittee  rejiorts  to  the  .Science 
Committee  of  the  NAC.  The  meeting 
will  be  held  for  the  purpo.se  of 
soliciting,  from  the  scientific 
community  and  other  ])ersons.  scientific 
and  tec.hnical  information  relevant  to 
program  planning. 

DATES:  Thursday.  April  4.  2013,  8:30 
a.m.  to  .'j:30  ii.m.,  and  f’riday,  April  .'i, 
2013,  8:30  a.m.  to  noon.  Local  'I’inie. 
ADDRESSES:  rids  meeting  will  take  jilace 
at  NA.SA  Headipiarters,  300  E  .Street 
.SW..  Rooms  0114.')  and  31140, 
respect ivelv.  Washington,  IX i  20.')40. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris.  .Science  Mi.ssion 
Directorate,  NA.SA  lleadciuarters, 
Washington.  DC  20.')40,  (202)  3.')8-44.')2, 
fax  (202)  3.'58-3004,  or 
muorris@uasa.aov. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  he  o])en  to  the  public  up 
to  the  capacity  of  the  room.  The  meeting 
will  also  he  available  telephonically  and 
by  WehEx.  Any  interested  ])erson  may 
call  the  U.SA  toll  free  conference  call 
number  888-324-7514.  pass  c:ode  PSS, 
to  participate  in  this  meeting  by 
telephone.  The  WehEx  link  is  https:// 
uasa.wehex.com/.  the  meeting  number 
on  April  4  is  tlOO  378  004,  password 
P.S.S@Apr4;  the  meeting  number  on 
A])ril  5  is  OtlO  281  450,  password 
P.S.S@Ai)r5.  The  agenda  for  the  meeting 
includes  the  following  to])ics: 

— Planetary  .Science  Division  Ujulate 
— Mars  Exploration  Program  Update 
— Mars  .Science  Lahoratorv/tairiositv 
U])(late 

— Research  and  Analysis  Ujidate 
— Rei)orts  from  As.sessment  Croujis 
It  is  imperative  that  the  meeting  he 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Attendees  will  he 
recpiested  to  sign  a  register  and  to 
com])ly  with  NA.SA  .securitv 
recjuirements,  including  the 


])resentation  of  a  valid  picture  ID  to 
.Security  before  access  to  NA.SA 
I  lead(|uarters.  h’oreign  nationals 
attending  this  meeting  will  he  reijuired 
to  provide  a  co])y  of  their  ])ass])ort  and 
visa  in  addition  to  jiroviding  the 
following  information  no  less  than  1(1 
working  davs  ])rior  to  the  meeting;  Full 
name;  gender;  date/jjlace  of  birth; 
citizenshi]);  visa  information  (number. 
ty])e,  ex])iration  date);  ])ass|)ort 
information  (number,  country, 
expiration  date):  employer/affiliation 
information  (name  of  institution, 
address,  country,  telephone);  title/ 
position  of  attendee;  and  home  address 
to  Marian  Norris  via  email  at 
umorris@uasa.<>ov  or  by  fax  at  (202) 
358-3094.  U..S.  citizens  and  Permanent 
Residents  (green  card)  holders  are 
re(]uested  to  submit  their  name  and 
affiliation  3  working  days  jirior  to  the 
meeting  to  Marian  Norris. 

Susan  M.  lUirch, 

Aclinii  Advisory  Committee  .Management 
Officer,  X’atiomd  Aeronautics  and  Space 
Admiiustration. 

|FK  Due.  2()i:i-()54«(i  Fihul  iV.45  iiin| 

BILLING  CODE  7510-13-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

agency:  National  Credit  Union 
.Administration  (NCUA). 

ACTION:  Reijuest  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collec:tion  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pul).  L.  104-13.  44  U..S.C.  Chapter  35). 
This  information  collec:tion  is  ])uhlished 
to  obtain  comments  from  the  ])uhlic. 
DATES:  Comments  will  he  accej)ted  until 
Ajiril  10.  2013. 

ADDRESSES:  Interested  ])arties  are 
invited  to  submit  written  comments  to 
the  N(TI.'\  Contact  and  the  OMB 
Reviewer  listed  below: 

NCUA  Contact:  Tracy  (’rews.  National 
(aedit  Union  Administration,  1775 
Duke  .Street,  Alexandria.  Virginia 
22314-3428.  Fax  No.  703-837-28(51. 
liniail:  OCIOMail@ucua.gov. 

OMB  Contact:  Office  of  Management 
and  Budget,  ATTN:  Desk  Officer  for  the 
National  Credit  Union  Administration, 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Re(|ii(!st.s  for  additional  information,  a 
copy  of  tlu!  information  colhiction 
r(;(|ii(!St,  or  a  (:o])y  of  snhmitted 
comments  shonld  l)o  directcul  to  Trac:y 
Crows  at  the  National  (irodit  Union 
Admiidstration,  '1 775  Duke  Stnuit, 
Alexandria,  VA  22314-3428.  or  at  (703) 
.'518-0444. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract  and  Kec|uest  for  (]oininents 

NCIIA  is  naunving  the  cnrnmtly 
approved  collection  for  3133-0185.  The 
collection  includes  the  N(TIA  Vendor 
Registration  Form  (NCTIA  1772)  and 
instrnc:tions  for  comideting  the  form. 
Section  342  of  the  Dodd-Frank  Wall 
Street  Reform  and  C'.onsiimer  Protection 
Act  (The  "Dodd-Frank  Act”)  calls  for 
NCUA  (the  “Agency”)  to  promote  the 
inclusion  of  minority-owned  and 
women-owned  firms  in  the  Agency's 
business  activities.  The  Dodd-Frank  Ac:t 
also  nupdres  NCUA  to  annually  report 
to  Congress  the  total  amounts  paid  to 
minority-  and  women-owned 
hnsines.ses.  In  order  to  comply  with  this 
Congressional  mandate.  NfiUA  needs  to 
collect  certain  information  from  its 
current  and  potential  vendors,  so  that  it 
can  identify  hnsimrsses  that  meet  the 
criteria  that  must  h(!  reported  to 
C.ongress.  Without  the  use  of  the  vendor 
registration  form,  NCiUA  would  not  he 
able  to  capture  the  type;  of  information 
that  (iongnxss  is  reejuiring  under  the 
Dodd-Frank  Act.  The  section  within  the 
Dodd-Frank  Act  that  makes  it  muxissarv 
to  collect  this  information  is  as  follows: 
S(!ction  342(e)(2)  Report.s — Each  office 
shall  submit  to  Congress  an  annual 
re])orl  regarding  the  actions  taken  hv  the 
agency  and  the  Office  ])ursuant  to  this 
section,  which  shall  includi^ — the 
])ercentage  of  the  amounts  described  in 
paragra])h  (1)  that  were  ])aid  to 
contractors  described  in  subsection 
(c)(1)  Iminority-owned  and  women- 
owned  husines.sesl.  The  vendor 
information  is  to  he  submitted  to  the 
agency  on  a  one-time  basis  through  a 
one-page  vendor  form.  The  one-])age 
form  is  brief  and  asks  for  simple,  readily 
available  information.  Additionally. 
NCUA  ])lans  to  make  this  registration 
available  electronic:ally  in  a  format  that 
allows  vendors  to  comi)lete  and  submit 
online,  without  reejuiring  anv  jninting, 
manual  entries,  or  faxing.  The 
information  provided  will  he  used  to 
assign  an  ownershij)  status  to  the 
vendor  (i.e.,  minority-owned  business, 
woman-owned  husine.ss)  per  the 
r(!(|uinmients  of  the  Act.  ()iu:e  an 
ownership  status  is  assigned  to  each 
vendor,  NCUA  will  he  able  to  calculate 
the  total  amounts  of  contracting  dollars 


paid  to  minority-owned  and  women- 
owned  hnsines.ses.  There  is  no  change 
in  burden  hours  or  cost  from  N(T)A’s 
last  submission. 

The  N(;UA  ixuiuests  that  von  send 
your  comments  on  this  collection  to  the 
location  listed  in  the  addres.ses  .section. 
Your  commeuts  should  address:  (a)  The 
necessity  of  tlu;  information  collection 
for  the  ])roper  ])(!rformance  of  NCTJA, 
including  whether  the  information  will 
have  ])ractical  utility;  (h)  the  accuracy  of 
our  estimate  of  the  burden  (hours  and 
cost)  of  the  collection  of  iiddrmation, 
including  the  validity  of  the 
methodology  and  assum]itions  n.sed;  (c) 
ways  we  conld  enhance  the  (luality, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  c:ollection  of 
the  information  on  the  respondents  such 
as  through  the  use  of  automated 
collection  techni(|ues  or  other  forms  of 
information  technology.  It  is  NCUA’s 
policy  to  make  all  comments  available 
to  the  ])uhlit:  for  review.  Comments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
reciuest  forOMB  approval.  All 
comments  will  hticome  a  matter  of 
])ut)lic  record. 

II.  Data 

Propo.sal  for  the  following  colhiction 
of  information: 

OMIi  Number:  3133-0185. 

Form  Number:  NCUA  1772. 

Type  ol  Review’:  Revision  to  the 
currently  a))proved  ct)llection. 

Title:  NCTJA  Vendor  Registration 
Form. 

Description:  CAme.ni  and  i)otential 
vendors  com])lete  a  one-page 
registration  form.  The  form  asks  for 
basic  information  from  vendors 
interested  in  doing  business  with  the 
agency.  This  information  allows  NCTJA 
to  ]jrovide  Congress  with  reejuired 
r(;ports  on  contracts  with  minority- 
owned  and  women-owned  firms. 

Respondents:  Current  and  ])otential 
vendors. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1  ()()(). 

Estimated  Rurden  Honrs  per 
Response:  10  minutes. 

Erecpiencv  of  Response:  C)nc(!. 

Estimated  'Fatal  Annmd  Rurden 
Hours:  107  hours. 

Estimated  'Fatal  Anmud  Cost:  $3,500. 

I5y  the  National  (irtulil  Union 
Administration  Hoard  on  Marcli  .5.  2013. 
Mary  Rupp, 

Secrelarv  of  the  Hoard. 

IFK  i)oi:.  Fihut  ami 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for  a 
New  Collection;  Comment  Request 

AGENCY:  National  CJredit  Union 
Administration  (NCTJA). 

ACTION:  R(!(]uest  for  comment. 

SUMMARY:  The  NCTJA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  und(;r 
the  Paperwork  Reduction  Act  of  1895 
(Pub.  E.  104—13,  44  U..S.CJ.  CTiapter  35). 
This  information  collection  notice  is 
])nhlished  to  obtain  comments  from  the 
public.  The  NCUA  is  proposing  a  new 
information  collection  related  to  its 
solicitation  of  projjosals  for  outside 
l(;gal  counsel  (outside  coun.sel)  to  assist 
and  advise  the  NCUA  in  its  various 
ca])acitie.s.  The  information  will  assist 
the  NCTJA  in  further:  (i)  Standardizing 
the  data  it  uses  to  select  outside 
coun.sel:  (ii)  considering  additional 
criteria  in  making  its  selections;  and  (iii) 
improving  efficiency  and  recordkee])ing 
related  to  its  selection  |)roces.s. 

DATES:  CJomments  will  he  accepted  until 
May  10.  2013. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  NCTJA  CJontact  and  the  OMB 
Reviewer  listed  below: 

NCVA  Contact:  Tracy  CJnnvs.  National 
CJredit  Union  Administration.  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428.  Fax  No.  703-837-28(51, 
Email;  ()Cl()Mail@ncna.aov. 

OMR  Contact:  C)ffit:e  of  Management 
and  Budget,  ATTN:  Desk  Officer  for 
the  National  CJredit  Union 
Administration,  Office  of  Information 
and  Regulatory  Affairs,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Reque.sts  for  additional  information,  a 
copy  of  the  information  collection 
request,  or  a  copy  of  submitted 
comments  slioidd  he  directed  to  Traev 
CJrews  at  the  National  Crixlit  Union 
Administration,  1775  Duke  .StnuT. 
Alexandria,  VA  22314-3428.  or  at  (703) 
518-(j444. 

SUPPLEMENTARY  tNFORMATION: 

1.  Abstract  and  Reijuest  for  CJomnients 

The  NCTJA  has  develoixul  two  forms 
for  collecting  information  from 
prospective  outside  counsel.  One  form 
relates  to  a  budget  or  estimate  of  the 
legal  fees,  f:osts,  and  expen.ses  that 
outside  counsel  would  expect  to  invoice 
with  resjiect  to  a  particular  legal  matter. 
The  other  form  includes  re])resentations 
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and  certifications,  covering  matters  such 
as  firm  jnofile  and  exj)erlis(i. 
malj)ractice  insurance.  i)rice 
determination  and  contract  solicitation 
nuitliods.  (uinal  opportunity.  lol)l)ying. 
invoices,  and  conflicts  of  interest.  The 
information  will  enable  the  NCTJA  to 
further  standardize  the  data  it  uses  to 
.select  ontsidc!  counsel,  consider 
additional  critttria  in  making  its 
selections,  and  improve  (dficiimcy  and 
recordke(‘ping  related  to  its  selection 
l)roc(;ss. 

In  connection  with  seeking  ])ro])osals 
from  ontsid(!  counsel,  the  NfTJA’s 
collections  of  information,  in  any  of  its 
capacities,  are  not  subject  to  the 
Pajjerwork  Reduction  Act.' 

Nevertheless,  the  NCTIA  intends  to 
voluntarily  com])ly  with  the  Pa})erwork 
Rtuhiction  Act  in  collecting  this 
information. 

The  NCTIA’s  e.stimates  of  the  average 
number  of  respondents,  burden,  and 
total  annual  cost  apjjear  below.  The 
estimated  nnmher  of  respondents  is  the 
NfilJA's  approximation  of  the  av(;rage 
nnmher  of  recpie.sts  for  proj)o.sals  or 
in(|niries  for  legal  sin  vices  it  ])rocess(;s 
in  any  given  calendar  year.  The 
estimatcul  burden  is  the  NfilJA's 
assessment  of  the  aggrcigate  time 
jirospective  outside  counsel  will  ikmkI  to 
respond  to  the  iiddrmation  on  both  the 
budget  form  and  the  r(!])resentations  and 
cm  tifications  form.  Tin;  NCDA 
estimated  the  total  animal  co.st  hv 
multiplying  its  estimate  of  the  nnmher 
of  respondents  (100)  by  the  burden  (2 
hours)  and  mnlti))lying  that  total  hv  an 
estimated  national  average  hoiirlv 
hilling  rate  for  attorneys  of  .S284. 

The  NCUA  reipiests  that  yon  send 
yonr  comments  on  this  collection  to  the 
location  listed  in  the  addre.sses  section. 
Yonr  comments  should  address  the 
following  subjects:  (a)  The  necessity  of 
the  information  collection  for  the  jiroper 
performance  of  the  NCIIA.  im;lnding 
whether  the  information  will  have 


'  S(f  12  II-.S.C.  17(i(i(i)(2)  ("In  iuldition  to  llin 
aiitlinritv  contcrrnti  upon  it  hv  ntlinr  sncliniis  ol  lliis 
cliaptnr.  Itii!  INCUAI  Itoael  is  autlinri/.iut  in  ciirrvina 
nut  its  Innclinns  niutnr  tliis  cliapti!!' *  *  ‘In 
(ixpnnd  sncli  Innds.  (miIit  into  sncli  contracts  with 
politic  and  private  oi-aani/.ations  and  persons,  make 
sni:li  pavments  in  advance  or  hv  wav  ot 
reimlinrseinent.  acrpiire  and  dispose  ol.  Iiv  lease  or 
pnnrha.se.  real  or  personal  properl  v.  wilhotil 
to  till-  pnivisions  nj dm'  other  low  npp/iV  o/i/e  to 
exeriilive  or  independent  o<^enries  of  the  t  'nited 
Statics,  and  perlorm  such  oilier  tnnclions  or  acts  as 
it  mav  deem  necessarv  or  ajipropriate  to  carrv  out 
tile  (irovisions  ol  this  chapter,  in  accordance  with 
the  rides  and  re^nlations  or  policies  esiahlished  hv 
llie  Hoard  not  inconsistent  with  this  chapter  *  *  *. 
(emphasis  added);  .sceokso  12  Ih.S.C.  1 7a7(h)(2)(A) 
(providing  tliat  when  the  NCII.A  Hoard  acts  as 
conservator  or  li(|nidatin^  aeent.  hv  operation  ol 
law.  it  succeeds  to  the  le"ally  distinct  rights,  titles 
and  powers  ot  relevant  credit  unions,  whicli  are  not 
snhject  to  the  Paperwork  Kednetion  Act). 


pnictical  itlility:  (h)  the  iicciir:icv  of  the 
NCUA's  ostimiite  of  the  hiirdeii  (hours 
and  cost)  of  the  collection  of 
informcition.  inclnding  the  validilv  of 
th(!  m(!tho(h)logy  iind  <issnm|)lions  used: 
(c)  ways  the  NCUA  could  (tnhiince  tht; 
(|n;ility.  ittility.  ;md  clarity  of  lltt; 
information  to  he  colhtcled;  and  (d) 
ways  the  N(T)A  could  tninimize  the 
hnrden  of  the  collection  of  the 
informiition  on  the  rttsitondents.  such  its 
through  the  use  of  automated  collection 
t(!t:htii(|nt!S  or  othitr  forms  of  infonnation 
technology.  It  is  the  NCUA’s  ])olicv  to 
niiike  all  comments  civ.iihihle  to  the 
public  for  review. 

II.  Data 

Proposal  for  the  following  new 
collection  of  iiddrmation: 

OMB  Nttmlwr:  3133 — New. 

Fornt  Ntiinhdr:  N/A. 

Type  of  Baviaw:  New  collection. 

Title:  (mntractor  Budget. 
Representiitions,  itnd  Certificiitions. 

/ leseripiion ;  .S t ;m d a rd i zttd 
information  from  ])ros])ective  outside 
connstd  is  e.ssenti.il  to  the  NCdlA  in 
carrying  out  its  resiionsihility  as 
ritgnliitor.  conserviitor.  <md  litinidating 
agent  for  fedttnilly  insured  entdit 
unions. 

Besj)oii(lenls:  Prospective  ontsidt! 
legal  conn.sel. 

Estimated  Nitmher  of  Bespoadeiits/ 
Beeord  keepers:  1 00. 

Estimated  Burden  Hours  per 
Besponse:  2  hours. 

Fretiuenev  of  Besponse:  Period  ictillv. 
in  resjjonse  to  .solicitations. 

Estimated  Total  Annual  Burden 
Hours:  200. 

Estimated  Total  Annual  (lost: 
.S.'di.ttOO. 

By  the  Niilioiial  Credit  lliiion 
Adininislralien  Board  on  I'elniiary  2().  2013. 
Mary  Kiipp, 

Secretary  o  f  the  Board. 

B4<  Doc.  2(1 1 :t-(l.') Piled  (1:471  am] 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Collection;  Comment  Request 

AGENCY:  National  (iredit  Union 
Adnninstration  (NCUA). 

ACTION:  Ritqnest  for  comment. 

SUMMARY:  The  N('.UA  intends  to  .submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  chtarance  under 
the  Pa|)erwork  Reduction  Act  of  IBB.'j 


(Pith.  L.  104-13,  44  U.S.(].  Chajtter  3.'i). 
This  information  collection  is  jnihlished 
to  obtain  comments  from  the  public. 
NCUA  is  ]jroposing  to  streamline  the 
('.omnnmity  D(!velo|)m(!nt  Revolving 
Loan  f  und  ((iDRLF) — Loan  Program 
collection  to  include  the  (]1)RLP 
Titchnical  A.ssi.stanct;  ((iraid)  Program. 
Both  the  (iURLF — Loan  Program  and  the 
CIlRLf’ — Tttchnical  Assistance  (Crant) 
Program  are  adnnid.stentd  under  the! 
NC'AIA  Rnhts  and  Regulations  Section 
7().'j.  12  CFR  7().'i.  'fhis  nKpiest  seeks  to 
inttrge  ehtments  of  both  the  loan  and 
grant  programs  into  the  same  colhtetion 
and  aiiplication  in  order  to  increase 
program  acce.ssihility  and  internal  and 
external  efficiencies,  'fhe  newlv 
combined  ajiplication  will  soon  he 
available  on-line  and  low-income 
designatiid  credit  unions  will  he  able  to 
ai)j)ly  for  either  a  (]DRLF  loan  or  grant 
hv  acce.ssing  tin;  same  on-line 
application  .svstem. 

DATES:  Conmutnts  will  ht;  acc(;])ted  until 
May  10.  2013. 

ADDRESSES:  Interested  ])arties  are 
invited  to  submit  written  comments  to 
the  NCiUA  Contact  and  tin;  OMB 
Revi(;w(;r  list(;d  below: 

AO  'A  (Contact:  Traev  (a(;ws.  National 
(]r(;dit  Union  Administration,  177.'i 
Dnkt;  .Str(;(;t.  Ah;xandria,  Virginia 
22314-.342B.  Fax  No.  703-837-2801. 
iMiiail:  (Xil()niail@neua.yov. 

OMB  (iontact:  Office  of  Managenn;nt 
and  Budget.  ATTN:  D(;sk  Officer  for  the 
National  (hedit  Union  Administration. 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20.'503. 

FOR  FURTHER  INFORMATION  CONTACT: 
R(;quests  for  additional  information,  a 
cojty  of  the  information  collection 
r(;(ju(;st.  or  a  cojiy  of  submitted 
comments  should  he  directed  to  Tracy 
(a’(;ws  at  the  National  Cr(;dit  Union 
Administration,  177.1  Duke  Str(;et, 
Alexandria.  YA  22314-3428.  or  at  (703) 
.118-0444. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract  and  Request  for  Comments 

NCUA  is  am(;nding  the  currently 
ajiproved  coll(;ction  for  3133-0138.  Tin; 
ClIRLF  Loan  and  Technical  Assistance 
((irant)  Programs  are  both  admini.stered 
und(;r  the  NCUA  Rul(;.s  and  R(;gulation.s 
Section  70.1.  12  CFR  70.1.  Pr(;viou.slv, 
two  s])ecific  forms  wen;  used,  one 
a])])lication  for  loans  and  one 
application  for  grants.  NCiUA  is  s(;eking 
to  streamline  the  CDRLf’  Program 
a])j)lication  to  include  both  the  loan  and 
tin;  grant  .section  into  one  interactive, 
on-line  ajiplication  in  order  to  recognizt; 
internal  and  external  efficiencies.  With 
tin;  merger  of  the  grant  documents  to 
this  collection,  the  burden  will  increase 
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l)y  1.27()  lioiirs  to  include  the  additional 
calculations  from  low-incoiiK! 

(hisignated  credit  unions  seeking  grants. 
I’his  increase  is  due  strictly  to  the 
imager  of  grant  application  documents. 
The  burden  hours  and  cost  related  to  the 
loan  documents  have  not  changed  from 
the  |)revions  snhmission. 

The  NdllA  recpiests  that  you  send 
your  comments  on  this  collection  to  the 
locations  listed  in  the  addres.ses  section. 
Your  comments  should  address:  (a)  The 
iiece.ssitv  of  the  information  collection 
for  the  jiroper  performance  of  the 
(iORLF  Loan  and  Tet:hnical  Assistance 
((hant)  Programs,  including  whether  the 
information  will  have  practical  utility; 

(h)  the  accuracy  of  our  estimate  of  the 
burden  (hours  and  cost)  of  the  t:ollection 
of  information,  including  the  validitv  of 
the  methodology  and  assum])tions  u.sed; 
(c)  ways  we  could  eidiance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  collected:  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents  such  as 
through  the  use  of  automated  c:ollection 
techni(]ues  or  other  forms  of  information 
technology.  It  is  NClJA's  policy  to  make 
all  comments  available  to  the  jiuhlic  for 
review,  (iomments  submitted  in 
res])onse  to  this  notice  will  he 
summarized  and/or  included  in  the 
reiiuest  for  ()M13  apjiroval.  All 
comments  will  become  a  matter  of 
public  record. 

II.  Data 

Proposal  for  the  following  collec:tion 
of  information: 

OMIi  Number:  3133-0138. 

Ty/je  ol  Review:  Revision,  with 
change,  of  a  currently  ajiproved 
collection. 

Title:  Community  Develoj)ment 
Revolving  Loan  Fund  (CDRLF)  Program. 

Description  :  NCI  I A  reejuests  this 
information  from  jiarticijiants  in  the 
Community  Development  Revolving 
Loan  Fund  (CDRLF)  Loan  and  Technical 
Assistance  (Chant)  Programs.  The 
information  will  allow  NCIIA  to  assess 
a  credit  union’s  cajiacity  to  repay  the 
funds  and  ensure  that  the  funds  were 
used  as  intended  to  benefit  the 
institution  and  community  it  serves. 

Rstimoted  Number  of  Respondents/ 
Record keei)ers:  343. 

Estimated  Rnrden  Honrs  per 
Response:  4.  8,  or  18  per  resjxm.se. 
dependent  on  application  tvpe. 

Freqnencv  of  Response:  Reporting,  on 
occasion  and  semi-annually. 

Estimated  Total  Annmd  Rnrden 
Honrs:  2.259  hours. 

Estimated  Total  Annmd  (lost:  0. 


Hy  till!  National  Credit  Union 
Administration  Hoard  on  Fdnuarv  2(),  201  it. 
Mary  Ku|)|), 

SecretdiT  of  the  Doord. 

|I*K  Dec.  2()i;i-().''),'').'')2  l•'ile(l  H:4rj  and 

BILLING  CODE  7535-01 -P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  0MB  for 
Reinstatement  of  a  Previously 
Approved  Collection;  Comment 
Request 

AGENCY:  National  (iredit  Union 
Administration  (NCTJA). 

ACTION:  Re(|ue.st  for  comment. 

SUMMARY:  The  NCillA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  lUU.'i 
(Puhlit:  Law  104-13,  44  ll.S.C.  Ohajiter 
3.1).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  (iomments  will  he  accepted  until 
April  10,  2013. 

ADDRESSES:  Interested  ])arties  are 
invited  to  submit  written  comments  to 
the  NCIIA  Contact  and  the  OMB 
Reviewer  li.sted  below: 

NCIHA  Contact:  Tracy  Crews,  National 
Credit  Union  Administration,  177.1 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  Fax  No.  703-837-2801. 
Email:  OClOMail@ncna.oov. 

OMR  Contact:  Office  of  Management 
and  Budget,  ATTN:  Desk  Officer  for  the 
National  Credit  Union  Administration, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20.103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information,  a 
copy  of  the  information  collection 
request,  or  a  cojiy  of  submitted 
comments  should  he  directed  to  Tracy 
Crew's  at  the  National  Credit  Union 
Administration,  177.1  Duke  Street, 
Alexandria,  VA  22314-3428,  or  at  (703) 
118-0444. 

SUPPLEMENTARY  INFORMATION: 

I.  Ahstrac:!  and  Recjue.st  for  Comments 

NCIIA  is  reinstating  a  |)reviouslv 
a])])roved  collection  for  3133-0133.  This 
collection  is  in  connection  with  NCUA’s 
investment  regulation  found  at  12  CFR 
])art  703.  A  previous  (iO-day  notice  on 
this  information  collection  re(|uirement 
was  published  in  the  Federal  Register 
inviting  public  comment  on  October  14, 
2011  (70  FR  03911).  No  comments  on 
the  previous  notice  were  received.  Since 
the  issuance  of  the  last  notice,  however. 


the  number  of  potential  respondents  has 
decreased  and  the  number  of  burden 
hours  per  respondent  has  slightly 
increa.sed. 

Federal  credit  unions  are  recpiired 
under  Part  703  to  establish  written 
investment  policies  and  review  them 
annually,  document  details  of  the 
individual  investments  monthly,  ensure 
adeipiate  broker/dealer  selection 
criteria,  and  record  credit  decisions 
regarding  deposits  in  financial 
institutions.  There  are  approximately 
4,134  federal  credit  unions  that  may  he 
subject  to  all.  or  parts  of  the  paperwork 
burden  contained  in  Part  703. 

Generally,  there  is  a  disparity  in  the 
burden  of  Part  703  for  c.redit  unions  of 
different  sizes  due  to  their  different 
investment  needs.  Very  small  credit 
unions  generally  have  siinjile 
investment  jiortfolios  for  which  parts  of 
the  rule  do  not  applv.  Larger  credit 
unions  with  complex  investment 
portfolios  need  to  address  manv  areas  of 
the  rule. 

Depending  on  these  and  other  factors, 
the  categories  of  burden  for  federal 
credit  unions  conqilying  with  Part  703 
mav  include  the  following: 

a.  Establishing  a  written  investment 
])olicy: 

1).  Performing  an  annual  review  of  the 
written  inve.siment  policy: 

c.  Obtaining  and  reviewing  reports 
from  outside  investment  advisors; 

d.  Preparing  a  written  rejiort  of 
investments; 

e.  Obtaining  price  ipiotes  on  securities 
jirior  to  jiurcha.se  or  sale: 

f.  Gonqileting  and  documenting  a 
monthly  review  of  the  fair  value  of  each 
.security: 

g.  Gompleting  a  credit  analvsis  of  the 
issuing  entity: 

h.  Obtaining  individual  confirmation 
statements  for  each  inve.stment 
purchased  or  sold; 

i.  Obtaining  and  reconciling  a 
monthly  statement  of  investments  held 
in  safekeejiing: 

j.  Prejiaring  a  monthly  written  report 
of  the  fair  value  and/or  total  return  of  all 
trading  .securities  and  purchase  and  .sale 
transactions  and  the  resulting  gain  or 
lo.ss  on  an  individual  basis; 

k.  Obtaining  and  annually  analyzing 
background  information  on  broker/ 
dealers  u.sed; 

l.  Requesting  jiartieijiation  in  the 
investment  jiilot  program:  and 

m.  Obtaining  written  custodial 
agreement  for  safekeeping  activities  by 
third  parties. 

The  NGUA  recpiests  that  you  send 
your  comments  on  this  collection  for 
Part  703  to  the  locations  listed  in  the 
addresses  section.  Your  comments 
should  address;  (a)  The  necessity  of  the 
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information  collection  lor  the  projxir 
|)erforinance  of  NtiUA.  including 
whether  the  information  will  have 
practical  ntilitv:  (h)  the  accnracv  of  onr 
estimate  of  the  burden  (hours  and  cost) 
of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  we  could  enhance  the  (piality. 
utility,  and  clarity  of  the  information  to 
Ih!  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  res])ond(!nts  such 
as  through  the  use  «)f  automated 
collection  techniques  or  other  forms  of 
information  technology.  It  is  Nf^lJA's 
pt)licy  to  make  all  comments  available 
to  the  public  for  review. 

II.  Data 

Proposal  for  the  following  collection 
of  information: 

OMB  \hiiuhtn-:  3133-01 33. 

Form  .\himl)(‘r:  None. 

Tvpo  ol  Boviow:  Reinstatcnnent  of 
pn'viously  aj)proved  collection. 

Tith:  12  CFR  Part  703.  Investment 
and  D(!posit  Activities. 

I)(;s(:rif)tioii:To  (msun>  that  f(!deral 
credit  unions  make  .safe  and  sound 
investments,  the  ride  reijuires  that  they 
establish  written  investment  |)olicie.s 
and  review  them  annuallv.  document 
details  of  the  individual  investments 
monthly,  ensure  adeipiate  broker/dealer 
.selection  criteria,  and  record  credit 
decisions  regarding  deposits  in  certain 
financial  institutions. 

Bcspondants:  Federal  Oedil  Unions 
(here  abbreviated  as  FUUs). 

Fstinuitod  Niimhor  of  Bospondonis/ 
Bocordkoopors:  4  ..534 . 

Fstinuitod  Burdon  Hours  per 
Bosponso:  Approximately  .50  hours. 

Frocpioncv  of  Bosponso: 
Recordkeeping:  Re|)orting:  On  Occasion: 
Quarterly. 

Estimatod  Toted  Anniud  Burdon 
//onns;  225.083  hours,  determined  as 
follows: 

a.  Fstahlish  a  written  investment 
policy. 

Fstahlishing  a  written  investment 
policy  hv  a  financial  institution  is  a 
usual  and  customary  business  jiractice. 
therefore,  no  new  or  additional  burden 
is  added  with  this  requirement. 

1).  Perform  an  annual  review  of  the 
written  investment  jiolicv. 

Numher  of  respondents — 4.534 
I’reijuency  of  Response — annuallv  (1 
time  per  year) 

Annual  Hour  Burden — 2.5  hours 

(estimated  between  15  minutes  and 
4  hours  for  this  review) 

(4.534  X  1 )  X  2.5  =  1 1 .335  hours 

c.  Obtain  and  review  rejiorts  from 
outside  investment  advisors. 


Numher  of  respondent.s — 720 
Frequency  of  Response — monthly  (12 
times  per  year) 

Annual  Hour  Burden — 2  hours 
(720  X  12)  X  2=  17.280  hours 

d.  Prepare  a  written  report  of 
investments. 

Numhi!!'  of  respondent.s — 4.534 
FriHpiency  of  Resjionse — monthly  (12 
times  per  year) 

Annual  Hour  Burden — 2  hours 

(estimated  between  1  and  3  hours) 
(4.534  X  12)  x2  =  108.810  hours 

e.  Obtain  ])rice  ipiotes  on  .securities 
prior  to  purcha.se  or  .sale. 

Numher  of  respondents — 2.742  (not  all 
FOUs  invest  in  securities) 

Freiiuency  of  Resjionse — 20  (an  average 
of  20  jiurchases  or  .sales  jier  year) 
Annual  Hour  Burden — 12  minutes  each 
(or  0.2  of  an  hour) 

(2.742  X  20)  X  .2  =  10.008  hours 

f.  Comjilete  and  document  a  monthly 
review  of  the  fair  value  of  each  security. 
Numher  of  resjiondent.s — 2,742 
Freijuency  of  Resjionse — monthly  (12 

times  jier  year) 

Annual  Hour  Burden — 1.5  hours 

(e.stimated  between  10  minutes  and 
2  hours) 

(2.742  X  12)  X  1.5  =  40.350  hours 

g.  (ximjilete  a  credit  analysis  of  the 
issuing  entity. 

Numher  of  resjiondents — (il8 
Freijuency  of  Resjionse — annually  (1 
time  Jier  year)  times  3  jier  F(UI 
Annual  Hour  Burden — 10  hours 
((018  X  1)  X  3)  X  10  =  18.540  hours 

h.  Obtain  individual  confirmation 
statements  for  each  inve.stment 
jiurchased  or  sold. 

Obtaining  individual  confirmation 
statements  for  each  investment 
jiurcha.sed  or  .sold  by  a  financial 
institution  is  a  usual  and  customary 
business  jiractice  of  FCUs  and  broker/ 
dealers;  therefore,  no  new  or  additional 
burden  is  added  with  this  reijuirement. 

i.  Obtain  and  reconcile  a  monthly 
statement  of  investments  held  in 
safekeejiing. 

Obtaining  and  reconciling  a  monthly 
statement  of  investments  held  in 
safekeejiing  by  a  financial  institution  is 
a  usual  and  customarv  business 
Jiractice,  therefore,  no  new  or  additional 
burden  is  added  with  this  requirement. 

j.  Prejiare  a  monthlv  written  rejiort  of 
the  fair  value  and/or  total  return  of  all 
trading  securities  and  jiurcha.se  and  sale 
transactions  and  the  resulting  gain  or 
lo.ss  on  an  individual  basis. 

Numher  of  resjiondent.s — 74 
Freijuency  of  Resjion.se — monthly  (12 
times  Jier  year) 

Annual  Hour  Burden — 1  hour 


(74  X  12)  X  1  =  888  hours 

k.  Obtain  and  annuallv  analyze 
background  information  on  broker/ 
dealers  used. 

Numher  of  resjiondents — 3, 500 
Freijnencv  of  Resjionse — annuallv  (1 
time  Jier  year) 

Annual  Hour  Burden — 2  hours 
(3.500  X  1)  X  2  =  7.000  hours 

l.  Reijuest  jiartieijiation  in  the 
investment  jiilot  jirogram. 

Numher  of  resjiondents — 1 
Freijuency  of  Resjionse — 1  (on  occasion) 
Annual  Hour  Burden — 100  hours 

(1  X  1)  X  100  =  100  hours 

m.  Obtain  written  custodial  agreement 
for  safekeejiing  activities  by  third 
jiarties. 

Numher  of  resjiondent.s — 3,500 
Frequency  of  Resjionse — 1  time  jier  year 
Annual  Hour  Burden — 15  minutes 
(3,500  X  1)  X  .4  =  1,400  hours 
'rherefore.  the  estimated  total  burden 
is  225.083  hours. 

Estinuitfid  Total  Annual  (lost:  'Fhe 
cost  is  measured  in  hours. 

8y  the  Natiiiniil  (’.redit  Union 
Adininislnilion  ttoard  on  March  .5.  2013. 
Mary  Ku|i|i. 

Srcrt'tarv  of  I  hr  Ihxird. 

II'K  Hoc.  Filed  IFa.S  ami 

BILLING  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Admini.stration  (N(iUA). 

ACTION:  Request  for  comment. 

SUMMARY:  The  N(TJA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Pajierwork  Reduction  Act  of  lt)t)5 
(Pub.  L.  104-13.  44  U.S.C.  Chajiter  35). 
This  information  collection  is  jiuhlished 
to  obtain  comments  from  the  jiuhlic. 
N(]UA  is  jirojiosing  a  data  collection 
change  to  the  credit  union  Profile  as 
well  as  the  5300  (iail  Rejiort.  NCUA  is 
jirojiosing  to  add  fields  to  the  Ceneral, 
Information  .Systems  and  Technologv, 
Regulatory.  Disaster  Recovery,  Member 
.Services  and  (Jrant  .sections  of  the 
Profile.  'Phis  data  will  assist  NfTJA  in 
monitoring  and  sujiervising  credit 
unions.  On  the  5300  Ciall  Rejiort.  N(TJA 
is  jirojiosing  to  add  fields  to  the 
Miscellaneous  Loan  Information, 
Additional  .Share  Information, 
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Miscellaneous,  Deliiu|iiencv,  Loan 
Charge  Off  and  Recoveries.  Li(]uiditv, 
(ioniinilinents  and  .Sonrccis,  Purchased 
(]r(;dit  hn|)aired  Loans,  and 
Supplemental  Investment  Information 
sections,  'flu!  new  data  collection 
provid(;.s  more  detailed  delimpient. 
charge  off  and  recovery  loan 
information.  Additionally,  these  fields 
])rovide  information  for  offsite 
monitoring  of  risks  to  the  National 
(aedit  Union  Share  Insurance  Fund. 
DATES:  Comnumts  will  he  accepted  until 
May  10.  201  :L 

ADDRESSES:  Interested  i)arties  are 
invited  to  suhmit  written  comments  to 
the  NCIIA  Contact  and  the  OMB 
Reviewer  listed  helow: 

NCUA  C’ontact:  Tracy  Crews.  National 
Credit  Union  Administration.  177.'j 
Duke  Street.  Alexandria,  Virginia 
22:U4-:i428.  Fax  No.  70;i-«:i7-2801 . 
Email:  (X'AOM(iil@ncuu .‘^ov . 

OMB  Contact:  Office  of  Management 
and  Budget,  ATTN:  Desk  Officer  for  the 
National  Credit  Union  Administration, 
Office  of  Information  and  Regulatorv 
Affairs,  Washington,  D(;  20.'50.'L 
FOR  FURTHER  INFORMATtON  CONTACT: 
Re(]ne.sts  for  additional  information,  a 
co])V  of  the  information  collec:tion 
nuinest,  or  a  co])y  of  snhmitted 
comments  should  he  directed  to  Tracv 
(irews  at  the  National  Criulit  Union 
Administration.  177.^  Duke  .Strciet. 
Alexandria.  VA  2281 4-8428,  or  at  (708) 
.'ll  8-0444. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract  and  Request  for  (Comments 

NCUA  is  amending  the  currently 
ap))roved  collec:tion  for  8188-0004.  Two 
specific  forms  are  used.  NCUA  Form 
.'5800  and  NCUA  Profile  Form  4.')01  A, 
also  known  as  the  (kill  Rejiort  and 
Profile,  respectively.  Section  741.0  of 
the  NCUA  Rules  and  Regulations 
reipiires  all  federally  insured  credit 
unions  to  siihmit  a  Call  Report 
(juarterly.  12  CFR  741.0.  The 
information  enables  the  NCUA  to 
monitor  credit  unions  whose  share 
accounts  are  insured  by  the  National 
(k'edit  Union  Share  Insurance  Fund. 
N(;UA  uses  the  information  collected 
from  these  Call  Reports  to  fulfill  its 
mission  of  supervising  credit  unions 
and  the  F’ederal  Reserve  Board  uses  it  to 
monitor  and  control  the  nation’s  monev 
siqiply  and  the  system  of  financial 
institutions,  (iongress  and  various  .state 
legislatures  use  this  information  to 
monitor,  regulate,  and  control  credit 
unions  and  financial  institutions.  The 
changes  made  to  the  Profile  and  (kill 
Re])ort  form  for  June  2018  will  provide 
data  to  assist  the  National  (Tedit  Union 
Administration  in  asse.ssing  regulatorv 


compliance  and  financial  and 
ojierational  risks.  There  is  a  decrease  of 
(),()4.'5  hours  from  the  last  submission 
(2012).  rhe  decrease  is  a  result  of  an 
adjustment  to  the  ninnher  of  credit 
unions  conqileting  the  (kill  Reiiort  from 
7.0t)8  to  (j,8()4.  This  decline  is  from 
credit  union  mergers  and  liiiiiidations. 

The  NCUA  re(]iiests  that  you  send 
your  comments  on  this  collection  to  the 
location  li.sted  in  the  addre.sses  section. 
Your  comments  should  address:  (a)  The 
necessity  of  the  information  collection 
for  the  ])roj)er  performance  of  NCUA. 
including  whether  the  information  will 
have  jiractical  utility;  (h)  the  accuracv  of 
our  estimate  of  the  burden  (hours  and 
cost)  of  the  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  we  could  enhance  the  cinality, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (d)  ways  we  could 
minimize  the  burden  of  the  collection  of 
the  information  on  the  respondents  such 
as  through  the  use  of  automated 
collection  techniipies  or  other  forms  of 
information  technology.  It  is  NCUA’s 
IKilicy  to  make  all  comments  available 
to  the  public  for  review. 

11.  Data 

Pro])osal  for  the  following  collection 
of  information: 

OMB  \hiniher:  81 88-()()()4. 

Form  Number:  NCUA  .'58(K). 

Tvpo  ol  Beview:  Revision  to  the 
currently  a])])roved  collection. 

77//e;  Revisions  to  NCUA  Call 
Rejiorts. 

D(!scri})t ion:  The  financial  and 
statistical  information  is  essential  to 
NCTJA  in  carrying  out  its  responsibility 
for  the  supervision  of  federally  insured 
credit  unions.  The  information  also 
enables  N(TIA  to  monitor  all  federallv 
insured  credit  unions  who.se  share 
accounts  are  insured  by  the  National 
Credit  Union  Share  Insurance  F'und 
(NCUSIF). 

Besjjomients:  All  (kedit  Unions. 

Estimated  Number  of  Bespondents/ 
Becordkeepers ;  ( j  .8()4 . 

Estimated  Burden  Honrs  per 
Besponse:  (i.ti  hours. 

Erecjnency  of  Besponse:  Quarterly. 

Estimated  Tot(d  Annmd  Barden 
Honrs:  181,210. 

Estimated  Total  Annmd  dost: 

.$.'5.81 8, .'5 18. 

By  the  National  (irodil  Union 
Adniinistration  Board  on  I'llirnary  2J5.  201.8. 
Mary  Rupp, 

Secret  (irv  of  the  Board. 

|1R  Dot:.  2(n:i-0.').'i,'>:i  FiltuI  :i-8-i;i:  8:4.')  ain| 
BILLING  CODE  7535-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  70-7003  and  70-7004;  NRC- 
2010-0355] 

Approval  of  Direct  Transfer  of 
Licenses  and  Issuance  of  License 
Amendment  To  Effectuate  Such 
Transfers  for  American  Centrifuge 
Operating,  LLC 

agency:  Nuclear  Regulatory 
(kimmi.ssion. 

ACTION:  Notice  of  ajiproval  of  direct 
transfer  of  control  and  issuance  of 
license  amendments  to  effectuate  such 
transfers. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NR(])  is  jiroviding  a  notice 
of  con.sent  to  the  direct  transfer  of 
licenses  and  i.ssuance  of  License 
Amendment  7  to  Materials  License  No. 
.SNM-7{)()8  for  the  American  Centrifuge 
Lead  Cascade  Fkicility  (Lead  (kiscade). 
and  Amendment  8  to  Materials  License 
No.  .SNM-2()11  for  the  American 
Centrifuge  Plant  (ACP).  This  action 
authorized  the  direct  transfer  of  these 
licenses  from  U.SE(i  Inc.  (U.SFXl)  to 
American  Centrifuge  Operating.  LlXi 
(ACO). 

FOR  FURTHER  INFORMATION  CONTACT: 

Osiris  .Siurano-Perez,  Project  Manager, 
Office  of  Nuclear  Material  .Safetv  and 
.Safeguards,  U..S.  Nuclear  Regulatory 
Commi.ssion,  Washington.  D(]  2().'5.'5.'5: 
telephone:  801— 492-81 1 7;  email: 
Osiris.Sinrano-Pere/Mnrc.aov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  2.100(1)  of  Title  10  Oode  of 
Federal  Begnlations  (10  CFR).  the  NRC 
is  providing  a  notice  of  consent  to  the 
direct  transfer  of  licon.ses  and  i.ssuance 
of  License  Amendment  7  to  Materials 
License  No.  .SNM-7008  for  Lead 
(kiscade,  and  Amendment  8  to  Materials 
License  No.  .SNM-2011  for  ACIL  This 
action  authorized  the  direct  transfer  of 
the.se  licen.ses  from  U.SEC,  to  A(X).  The 
NRC's  recei])t  of  the  recjiiest  to  take  this 
licensing  action  was  previously  noticed 
in  the  Federal  Register  on  November  17. 
2010  (7.'5  FR  70800),  with  a  notice  of  an 
op])ortunity  to  recpiest  a  hearing.  No 
recpiests  for  a  hearing  were  received. 
However,  by  letter  dated  December  .'5, 
2010,  the  Ohio  .Sierra  (iluh  submitted  a 
reejuest  for  a  public  discussion  of 
U.SlXks  application,  in  respon.se.  on 
january  4.  201 1 .  the  NRC  staff  held  a 
(kitegory  2  public  meeting  in  Piketon, 
Ohio,  to  di.scuss  the  NRC's  jirocess  for 
reviewing  U.SEC’s  reipie.st  to  transfer 
their  material  licenses  for  the  Lead 
(kiscade  and  the  A(iP  from  USFX;  to 
A(X).  No  decisions  were  made  at  this 
meeting. 
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By  Order  datiul  F(!l)ruary  10.  201 1 .  the 
NRC  aj)j)rove(i  the  ])ro])osed  direct 
transfer  subject  to  the  following 
conditions; 

(1)  USFC  will  obtain  NKO  a])])roval  on 
tin;  n;vi.s(!d  financial  assurance 
inslrninents  for  d(!connnissioning  of  tin? 
l,(!ad  Oascade  facilitv: 

(2)  A(X).  as  statcul  in  tin;  r(;(|nest.  will 
al)id(‘  by  all  connnitinents  aiul 
represcaitations  previously  made  bv 
USl'Xl  with  resj)ect  to  the  licenses;  and 

(3)  II.SIX]  will  provide  to  tlu;  NRO.  a 
copy  of  the  execnttul  facilities 
sul)leasing  agnuniKnitls)  naming  A(X)  as 
the  tenant  and  clarifying  U.S. 
n(!|)artment  of  linergy  (DOF) 
iiuhmmification.  bidore  the  transfers  an; 
com])leted. 

The  Order  also  stated  that,  if  the 
proposed  direct  transf(!r  of  licenses  was 
not  completed  within  180  davs  from  the 
date  of  the  issuance  of  the  Order,  the 
Order  shall  become  null  and  void: 
howeviir,  on  written  a])i)lication  and  for 
good  cause  shown,  such  date  mav  b(! 
extended  by  onhir.  Tin;  order  was 
accomi)anied  by  a  Safely  Fvalnalion 
Rej)ort  (SER)  docmmmting  the  basis  for 
the  NR(;  staffs  ai)proval. 

By  letter  datecl  |nly  22.  201 1 .  as 
sn|)|)l(!ment(!d  by  ehuitronic 
comnumication  datcul  AngnsI  1. 2011, 
IISI'X;  snbmitt(!d  an  "fNtension  R(!(jnest 
for  lm|)lem(;ntalion  of  Order  Relating  to 
Oonsent  to  Transler  Matea  ials  Eic(ais(!s,’' 
from  AngnsI  0.  2011.  to  IXibrnarv  0. 
2012.  The  (ixtension  was  nuiiKiSted  to 
allow  DSEO  additional  tiiiK!  to  fnllv 
implement  the  conditions  of  Order  EA- 

11-013.  The  NR(]  evaluatcul  the 
information  provided  and  com:lnd(!d 
that  lISEC's  submittal  showed  good 
cause  for  extending  the  effect ivemi.ss  of 
the  NRC's  Order.  The  NRC  staff  al.so 


conclndiul  that  the  basis  for  originally 
apjjroving  the  transfers  of  lISlXl’s 
licens(;s  remained  valid  and  fully 
sn])port(!d  tlu;  NRC  staff’s  ])reyious 
findings  and,  as  sncli,  the  NRC  issued 
Order  EA-1 1-180  extending  the 
im])lementalion  date  of  Order  EA-1 1- 
013  to  Eebriiary  0.  2012.  The  Order  was 
accom])anied  by  an  SER  documenting 
the  basis  for  the  NRC  staffs  approyal. 

By  letter  dated  )annary  0,  2012.  DSI-Xl 
submitted  a  second  ‘‘lixtension  Recpiest 
for  lm])lementalion  of  Orders  Relating  to 
Con.sent  to  'fransfer  Materials  Licen.ses," 
from  February  tl,  2012.  to  May  18.  2012. 
By  letter  dated  lannary  27.  2012,  USl'X^ 
proyided  supplemental  information 
re(|uesting  a  change  for  the 
im])lemenlation  of  the  Order  from  May 
18.  2012,  to  February  8,  2013.  In  its 
submittals.  l)SE(]  stated  that,  although  it 
has  been  working  diligently  with  DOE 
to  achieye  comlitional  commitment  (the 
next  step  of  the  loan  guarantee  process), 
this  prot;e.ss  had  not  been  concluded 
such  that  implementation  oftheOnhu 
conditions  would  be  met  by  the  due 
dat(!  (i.(!..  August  0,  201 1).  llSI'X]  al.so 
staled  that  it  aj)])(!ared  that  tin;  date  for 
completion  of  actiyilies  a.ssociatcal  with 
th(!  snb-lease  will  extend  beyond  May 
18.  2012,  and  it  will  not  be  able  to  fully 
satisfy  the  Order  ('.onditions  by 
l-ebrnary  0,  2012,  as  reciiiiiful  by  Ordiir 
EA-Tl— 180.  Till!  NRC  (!valnated  the 
information  proyidiid  and  concluded 
that  U.SEC's  submittal  showed  good 
can.se  for  extending  the  effect iyeniiss  of 
Order  EA-1 1-013.  The  NRC  al.so 
determiniid  that  the  basis  for  originally 
a])proying  the  transfers  of  IKSEC’s 
licenses  for  the  bead  Ca.scade  and  the 
A(]F  from  II.SEC  to  A(X)  remained  yalid. 
As  a  result,  the  NR(^  issued  Order  EA- 


12- 027  extending  the  implementation 
dale  of  Orders  EA-Tl -01 3  and  EA-11- 
180  to  f'ebrnarv  8.  2013.  'fhe  Order  also 
stated  that,  if  the  ])roposed  diriict 
transler  of  licenses  is  not  completed  by 
F(!bruary  8.  2013.  this  Order  and  the 
I’ehruary  10.  2011.  Order  shall  become 
null  and  void,  lloweyer,  upon  written 
ap])lication  and  for  good  cau.se  shown, 
the  l'’(!brnarv  8.  2013.  date  may  be 
ext(!nded  by  further  Order.  The  order 
was  accompanied  by  an  SER 
documenting  the  basis  for  the  NRC 
.staffs  approyal. 

In  accordance  with  Order  EA-Tl -01 3. 
by  hitter  dated  February  7.  2013  (A(X) 

13- 0011).  IJSEC  informed  the  NRC  of 
the  completion  of  the  Order 
reijiiirements.  The  transfer  took  place  on 
February  8.  2013.  on  which  date  the 
License  Amendments  were  i.ssued. 

These  actions  comply  with  the 
.standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  NRC’s  rules  and  regulations  as  set 
forth  in  10  CFR  ChajMer  1. 

Fu  r t  h  e  r  I  n  fo  r m  a t  i  o  n 

In  accordance  with  10  Cf’R  2.390  of 
the  NRC’s  "Agency  Rules  of  Practice 
and  Procedure.’’  the  details  with  riispect 
to  this  action,  including  the  SER  and 
accompanying  docnmentation.  and 
license  amendment  request,  are 
ayailable  eliictronically  at  thi!  NR(]’s 
Library  at  hiti)://\v\\’\v.nr(:.gov/iv(i(iin<^- 
nn/dcldins.htiul.  I’rom  this  site,  you  can 
acc(!.ss  till!  NRC’s  Agencywide 
Document  Access  and  Management 
Systiiin  (ADAMS),  which  proyides  text 
and  image  files  of  NRC’s  i)ublic 
documents,  fhe  ADAMS  accession 
numbers  for  the  documents  related  to 
this  notice  are: 


1 

2 

3 

4 

5 


6 

7 


8  . 

9  . 


NRC  Order  EA-1 1-013,  dated  February  10,  2011  . 

Safety  Evatuation  Report  on  Request  for  Written  Consent  for  the  Direct  Transfer  of  Licenses . 

Summary  of  Public  Meeting  With  Ohio  Sierra  Club . 

NRC  Order  EA-1 1-1 80,  dated  August  8,  201 1  . 

Safety  Evaluation  Report  on  Request  to  Extend  the  Date  by  Which  the  Direct  Transfer  of  Licenses  is  to  be 
Completed. 

NRC  Order  EA-1 2-027,  dated  February  8,  2012  . 

Safety  Evaluation  Report  on  Second  Request  to  Extend  the  Date  by  Which  the  Direct  Transfer  of  Licenses  is 
to  be  Completed. 

Amendment  7  to  SNM-7003,  dated  February  8,  2013 . 

Amendment  3  to  SNM-201 1,  dated  February  8,  2013 . 


ML1 03630745 
ML1 03630748 
ML1 10280305 
ML1 12140086 
ML1 121 40088 

ML12027A033 

ML12027A034 

ML13038A708 

ML13038A709 


Persons  who  do  not  haye  acce.ss  to 
ADAMS,  or  who  encounter  problems  in 
acce.ssing  the  documents  locatiui  in 
ADAMS,  shonld  contact  the  NRC;  Public 
Document  Room  (PDR)  Riiference  staff 
at  l-8()()-397-42()9.  301-41.5-4737.  or 
yia  email  to  j)(li'@nrc.<’ov. 


The.se  docimuints  may  also  hi!  yiewed 
electronically  on  the  public  computers 
located  at  the  NRC’s  PDR.  O  1  F21.  One 
White  Flint  North,  11.555  Rockyille 
Pike,  Rockyille,  MD  20852.  The  PDR 
re])roduction  contractor  will  copy 
documents  for  a  fee. 


Dated  at  Rocki’ille,  Marvlaiiil.  this  27lli  day 
of  luihriiarv.  201  ;L 


Federal  Register /  Vol.  78.  No.  47 /Monday,  March  11,  2013 /Notices 


15385 


l'’()r  llu!  Nuclciar  Kci^ulalorv  (lominission. 
Osiris  Siiiraii(>-l’i!r«z. 

Projact  Manager.  I  ’raniain  PnrichnianI 
lira  neb.  Division  ol  Pnel  C.veie  Safelv  and 
Safeguards.  Office  of  Nn(dear  .\l(derial  Safelv 
and  .Safegaards. 

II'U  Doc.  :'()i:<-()r)4t!H  I'iliul  lt:4r>  iiinl 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

tNRC-201 3-0045] 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  and  Combined  Licenses 
Involving  No  Significant  Hazards 
Consideration;  Correction 

agency:  Nuclear  Regulatory 
(lonimission. 

ACTION:  Notice:  correction. 

SUMMARY:  The  II.S.  Nuchiar  Regulatory 
Coininission  (NR(;)  is  correcting  a  notice 
that  was  ])nhlishe(l  in  the  Federal 
Register  on  March  4,  2013  (78  FR 
14120),  regarding  the  applications  and 
ainendinents  to  facility  operating 
licenses  and  combined  licenses 
involving  no  significant  hazards 
consideration.  This  action  is  luicessarv 
to  correct  a  missing  NRd  Docket  II)  in 
the  ADDRESSES  and  SUPPLEMENTARY 
INFORMATION  sections  of  this  docunumt 
that  was  inadvertently  omittiul.  In 
addition,  this  ai:tion  makes  minor 
editorial  corrections  to  those  sections. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Bladey,  (ihief.  Rules. 
Anuouncemeuts.  and  Directives  Branch. 
Office  of  Admini.stration,  II.S.  Nuclear 
Regulatory  Commission.  Wa.shington, 

DC  2().'i.'i.'i'-(){)()l ;  telejihone  301-41. '1- 
3007;  email:  CAndv.Bladev@nr(:.aov. 

('jovvnetion 

In  the  Imderal  Register  (FR)  of  March 
4,  2013,  in  FR  Doc.  2013-0488.0.  on  jiage 
14120,  second  column,  correct  the 
ADDRESSES  section  to  read: 

ADDRESSES:  You  may  access  information 
and  comment  suhinissions  related  to 
this  document,  which  the  NRC 
possesses  and  is  publicly  available,  by 
.s(!archiug  on  http:/ /www.wgulat ions. gov 
under  Docket  ID  NRC-201 3-004.0.  You 
may  submit  comments  by  the  following 
methods: 

•  Fndnrrd  Itidenioking  Wch  site:  Co  to 
http://\v\v\\’.ivgnI(itions.gov  and  search 
for  Docket  ID  NRC— 201 3-0040.  Address 
(|nestions  about  NRC  dockets  to  Carol 
Callagher;  telephone:  301-402-3()()8; 
emai  1 :  (Airol. Ci(dl(ighoi'@nr(:.gov. 

•  Mail  connuants  to:  Cindy  Bladey, 
Chief,  Rides,  Announcements,  and 
Direi:tives  Branch  (RADB).  Office  of 


Administration.  Mail  Stop:  'I’VVB-O.O- 
BOlM.  II.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20000- 
0001. 

•  h'a.x  conunents  to:  RADB  at  301- 
402-3440. 

k'or  additional  direction  on  accessing 
information  and  suhmilting  comments, 
see  “Accessing  Information  and 
.Snhmitting  Comments”  in  the 
SUPPLEMENTARY  INFORMATION  .section  of 
this  document. 

In  the  same  document,  on  jiage  14120, 
third  colninn,  correct  Section  I, 
"Accessing  Information  and  Snhmitting 
Comments,”  of  the  SUPPLEMENTARY 
INFORMATION  section  to  read: 

A.  Accessing  Information 

Please  refer  to  Docket  ID  NRC-2t)13- 
()()4.'i  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  mav  acce.ss 
iuformation  related  to  this  document, 
which  the  NRC  pos.ses.ses  and  is 
pnhliclv  available,  hv  the  following 
methods: 

•  Fcdcnd  Ihdcinaking  Wch  site:  Co  to 
http:// WWW. regnlations.gov  and  search 
for  Docket  ID  NRC-2()1 3-()()4.5. 

•  A'/fC’s  Agencvwide  Docinnents 
Acce.ss  and  Management  System 
(y\DAMSj:  Yon  may  access  juihlicly 
available  documents  online  in  the  NRC 
Lihrarv  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Public  Documents”  and 
then  select  “Begin  Wiih-hased  ADAMS 
.Search.”  For  problems  with  ADAM.S, 
jilease  contact  the  NRC's  Public 
Document  Room  (PDR)  reference  staff  at 
l-8()()-3t»7^2()D.  301-415-4737,  or  by 
email  to  pdr.resonrce@nrc.gov. 
Documents  may  he  viewed  in  ADAM.S 
by  ])erforming  a  .search  on  the  document 
date  and  docket  nnmher. 

•  NHCJ’s  PDR:  You  may  examine  and 
purcha.se  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  Maryland  20852. 

B.  Snhmitting  (Comments 

Please  include  Docket  ID  NRC-2013- 
0045  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  .submission  available  to  the 
]nihlic  in  this  docket. 

The  NRC  cautions  yon  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  he  publicly 
disclosed  in  yonr  comment  snhmi.ssion. 
The  NRC  will  post  all  comment 
submissions  at  http:// 
www.regnIations.gov  and  enter  the 
comment  submissions  into  ADAM.S, 
and  the  NRC  does  not  routinely  edit 


comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  reipiesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC.  Ihim  yon  should 
inform  tho.se  ixir.sons  not  to  includi! 
identifying  or  contact  information  that 
they  do  not  want  to  he  inihliclv 
disclo.sed  in  their  comment 
suhmi.ssions.  Your  reciuest  should  state 
that  the  NRC  does  not  routinely  edit 
comment  snhmi.ssions  to  remove  such 
information  before  making  the  comment 
snhmi.ssions  available  to  the  public  or 
entering  the  comment  suhmi.ssions  into 
ADAM.S. 

DiiUul  at  Kocki  ille.  Marvlaiul.  lliis  .5tli  day 
of  Marcli.  201.3. 

l''()r  till)  Nuclear  Regulatory  Couuuissiou. 
(liiitly  Bladey. 

Ohief.  Bales.  Annoaneenienis.  and  Directives 
Branch.  Division  of  Administrative  Services. 
Office  of  Administration. 

|FR  Uee.  2(n:t-(),5,')44  Filed  :i-«-t:t;  «:4.5  :iin| 
BILLING  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69040;  File  No.  SR-BX- 
2013-016] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
of  Proposed  Rule  Change  To  Adopt  a 
Directed  Order  Process 

March  .5.  2013. 

Pnrsiiant  to  .Sei;ti()n  19(l))(l)  of  the 
.Securities  Exchange  Act  of  11)34 
(“Act”),'  and  Rule  19l)-4  thereunder.- 
uotice  is  hereby  given  that  on  Fehrnarv 
21. 2013,  NASDAQ  OMX  BX,  Inc.  ("BX” 
or  “Exchange”)  filed  with  the  .Securities 
and  Exchange  Commission  (“SEC”  or 
"Commission”)  the  jirojiosed  rule 
change  as  described  in  Items  1,  II,  and 
111,  below,  which  Items  have  been 
prepiired  by  the  Exchange.  The 
Commi.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  projiosed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'fhe  Exchange  has  filed  a  pro])osed 
rule  change  offering  a  new  enhancement 
isic]  to  adojit  a  Direct  Order  process. 

fhe  text  of  the  |)ro])o.sed  rule  change 
is  below.  Propo.sed  new  language  is  in 
italics:  deletions  are  bracketed. 
***** 

Chapter  VI  Trading  Systems 

***** 


I  1.-)  7Ks(l))(l). 

-  17  CFK  24l).1<ll)-4. 


15386 


Federal  Register/ Vol.  78.  No.  47 /Monday,  March  11,  2013 /Notices 


Sec:.  1  Deiinitiuns 

The  following  (hilinitions  apply  to 
dhaptiM'  VI  lor  the  trading  of  options 
li.sled  on  HX  Options. 

(a)-(d)  No  change. 

(e)  The  term  "Oriler  Type"  shall  mean 
tin;  nnicpie  processing  i)re.scril)e(l  for 
designated  orders  that  are  eligible  for 
entry  into  the  .System,  and  shall  include: 

(1)  |K(;s(;rv(;d.l  Diwctod  Ordar.  Tlw 
tcnu  “Diivctad  Ordnr”  nutans  an  ovdt^v 
to  huv  or  S(dl  whicJ}  has  boon  diivctod 
(pin'siiant  to  iho  IHxchonfio's  insiruclions 
on  how  to  direct  on  order)  to  a 
particidar  Maiket  Moi^er  (''Directed 
Market  Maker”)  after  tiie  opening. 
Directed  Orders  are  i\andled  witiiin  tiie 
System  pursuant  to  (Jiiapter  \’I.  Section 
10(3). 

{2)-(ll)  No  change. 

(fHh)  No  change. 

•k  -k  -k  -k  -k 

Sec;,  (i  Acf;eplanf:e  ol  Quotes  and 
Orders 

All  bids  or  offers  made  and  accepted 
on  BX  Optit)ns  in  accordance  with  the 
HX  Ojjtions  Roles  shall  constitute 
binding  contracts.  sid)ject  to  ajjplicahle 
reepnrements  of  the  Rules  of  the 
Kxchange  and  the  Rules  of  the  Clearing 
Corporation. 

(a)  C(;neral — A  System  order  is  an 
ord(;r  that  is  entered  into  the  .System  for 
display  and/or  (;xecntion  as  appropriate. 
.Such  orders  are  ex(;cntahle  against 
mark(;tat)le  contra-side  orders  in  the 
.System. 

(1)  All  .System  Orders  shall  indicate 
wh(;ther  th(;y  are  a  call  or  ])ul  and  buy 
or  sell  and  a  price,  if  any.  .Systems 
Orders  can  he  designated  as  Immediate; 
or  (kmcel  (‘‘10(7’).  Cood-till-Ckmcelled 
("CTC").  Day  ("DAY")  or  WAIT. 

(2)  A  .System  ord(;r  may  also  he 
designat(;d  as  a  Directed  Order.  Limit 
Order,  a  Minimum  Quantity  Order,  a 
Market  Order,  a  Brice  hnproying  Order, 
an  All-or-None  Order  or  a  PeKst-Only 
Order. 

(l))-(c)  No  change. 
***** 

Sec.  10  Book  Proc:essiiig 

,Sy.st(;m  orders  shall  he;  e;xe;e:ede;el 
throeigh  the;  BX  Be)e)k  Bre)e;e;ss  .set  Idrth 
l)e;le)w; 

(l)-(2)  No  e:hange;. 

(3)  |Brie;e;  lm])re)ye;nu;nt — any  |)e)te;nti:il 
prie:e;  impreevement  re;.sidting  freem  ;m 
e;xe;e:eilie)n  in  the  .System  shall  ae;e;rne;  te; 
the;  party  that  is  re;me)ying  liejnielity 
pre;yie)eisly  pe)ste;ei  te;  the;  Be)ok.| 

Directed  Order  (Processing. 

(i)  Wiien  DX's  disseminated  price  is 
tile  NliiiO  and  tiie  Directed  Market 
Maker  is  (pioting  at  liX’s  disseminated 
price,  the  Directed  Order  slial)  he 
executed  and  ailocated  as  (oliows: 


(A)  If  the  option  is  subject  to  the 
(Price/Time  execution  algorithm,  the 
Directed  Market  Maker  shall  receive 
40%  of  the  Directed  Order  at  a 
particular  price  ("Directed  Allocation"), 
unless  such  Directed  Market  Maker  was 
first  in  time  priority,  in  which  case  such 
Directed  Market  Maker  shall  recidve  the 
amount  of  the  Directed  Order  eipial  to 
the  Directed  Market  Maker's  (juote/order 
size  at  that  price.  If  there  are  multiple 
resting  quotes/orders  from  the  same 
Directed  Market  Maker,  the  Directed 
Allocation  will  he  distributed  among 
them  in  time  sequence.  Then,  the 
remainder  of  the  Directed  Order  shall  he 
allocated  to  other  participants  in  price/ 
time  priority,  including  any  remaining 
contracts  of  the  Directed  Market  Maker 
and  multiple  quotes/orders  from  the 
same  firm. 

(U)  If  the  option  is  suhject  to  the  Pro- 
liata  execution  algorithm,  (Public 
Chistomer  limit  orders  resting  on  the 
limit  order  hook  at  the  execution  ju  ice 
will  execute  against  the  Directed  Order 
first.  Then,  the  Directed  Market  Maker 
shall  receive  the  greater  of:  the  juo-rata 
allocation  to  which  such  Directed 
Market  Maker  would  otherwise  he 
entitled  or  the  Directed  Allocation  of 
40%  of  the  Directed  Order  at  a 
juirticular  juice.  If  there  are  nmltijile 
quotes/orders  from  the  same  Directed 
Slarket  Maker,  the  Directed  Allocation 
will  he  distributed  among  those  (juotes/ 
orders  on  a  size  juo  rata  basis.  Once  the 
Directed  Allocation  is  determined,  any 
remaining  contracts  associated  with  the 
Directed  Market  Maker's  quotes/orders 
are  excluded  from  the  remaining  juo- 
rata  allocation.  If  there  are  any 
remaining  contracts  of  the  Directed 
Order,  they  will  he  allocated  on  a  size 
jjro  rata  basis  among  the  remaining 
Particijiants  (excej)t  the  Directed  Market 
Maker). 

(ii)  When  BX's  disseminated  juice  is 
the  NBBO.  and  the  quotation 
disseminated  hy  the  Directed  Market 
Maker  on  the  ojjposite  side  of  the 
market  from  the  Directed  Order  is 
inferior  to  the  NBBO,  the  Directed  Order 
shall  he  automatically  executed  and 
allocated  to  those  quotations  and  orders 
at  the  NBBO  in  accordance  with  this 
Section. 

(Hi)  I  f  BX's  disseminated  price  is  not 
the  NBBO,  the  Directed  Order  shall  he 
jirocessed  in  accordance  with  C'Auqiter 
VI.  Sections  7.  10  and  1 1. 

(iv)  In  addition,  the  following  will 
ojijily: 

(A)  A  Directed  Market  Maker  sludi  not 
he  entitled  to  receive  a  number  of 
contracts  that  is  greater  than  the  size 
associated  with  their  order  or  quote  at 
a  juirticular  juice  level. 


(B)  Directed  Allocations  are  rounded 
uj)  to  the  next  whole  number. 

((;)  The  Directed  Allocation  is 
availahle  for  the  life  of  the  order  and  the 
Directed  Market  Maker  is  entitled  to  the 
Directed  Allocation  at  all  ju  ice  levels 
that  the  Directed  Market  Maker  has  an 
order  or  quote. 

(D)  Directed  Market  Makers  are 
suhject  to  the  quoting  requirements  of 
(Auijiter  \'II,  Section  (i(dj(i)(4). 

(!•])  The  Exchange  will  determine 
which  ojiiions  are  suhject  to  Directed 
Allocation. 

(4)-(7)  Ne;  e:hange;. 

(H)  Price  Improvement — any  jiotential 
juice  imjuovement  resulting  from  an 
e.xecution  in  the  System  shall  accrue  to 
the  juirtv  that  is  removing  liquidity 
jueviously  jiosted  to  the  Book. 
***** 

(]haplt;r  VII  Market  Participants 

***** 

Sec.  ()  Market  Maker  Quotations 

(a)-(e'.)  No  e:hange. 

(el)  (Continuous  Quotes.  A  Marke;t 
Make;!'  must  enter  e;e)ntinne)ns  hiels  anel 
e)ife;rs  tor  the  optieens  te)  whie;h  it  is 
re;giste;re;el.  ;is  Iblhews: 

i.  On  a  elailv  h.isis.  a  Market  Maker 
mn.st  ehiring  re;gidar  marke;t  heeurs  make; 
m;irke;ts  e:e)nsiste;nt  with  the  ai)plie:at)le; 
e|ue)ting  re;ejnireme;nts  s])e;e:ifie;el  in  the.se; 
rnle;s.  on  a  continue)ns  basis  |in  at  lea.st 
sixty  percent  (tiO'Ki)  e)f  the;  se;rie;s|  in 
e)ptie)ns  in  whie:h  the;  Market  Maker  is 
re;giste;re;el. 

(I)  To  satisfy  this  re;ejuire;me;nt  |with 
re;s|)e;e:t  to  epieeting  a  .series],  a  Marke;t 
Meike;r  must  e|ne)te|  sue:h  series]  dd]9()]% 
e)f  the  trading  elay  (as  a  ]K;re:e;ntage;  e)f  the; 
total  mnnl)e;r  e)f  minutes  in  seie:h  trading 
elay)  e)r  seie:h  higher  pe;re:e;ntage  as  BX 
may  anne)une:e;  in  adyane:e;.  BX 
Re;gnlation  may  ceensieler  e;xe;e;ption.s  to 
the  re;{juirement  te;  ejuote;  ()d|90]%  (eer 
highe;r)  e)f  the  trading  day  baseel  e)n 
demeinstrated  le;gal  e)r  re;gulatory 
re;e|nireme;nts  or  e)ther  mitigating 
e;ire:nmstane:e;s.  This  eehligation  will 
iipply  te)  all  of  a  Market  Milker’s 
re;gistere;el  eiptions  e;olle;e;tiye;ly.  rather 
than  on  an  optie)n-t)y-o])tion  basis. 
(Comj)liance  with  this  obligation  will  he 
determined  on  a  monthly  hasis. 

(2)  Notwith.staneling  the;  fore;ge)ing. 
Marke;t  Make;r.s  shall  neit  he;  re;e]nire;il  to 
make;  twe)-side;el  markets  pursuant  tei 
.Si;e;tion  .'j(ii)(i)  eif  these;  rule;s  in  any 
Quarterly  0])tie)n  .Series,  any  adjusteel 
optiem  .se;rie;s.  anel  any  eiption  se;rie;s 
until  the;  time;  to  expinition  feir  sue;h 
.series  is  li;.ss  than  nine;  months. 
Ae:e:orelingly.  the  continuous  eiueitatiem 
eihligiitiems  set  feirth  in  this  rule;  shall 
not  ii])])ly  to  Marke;t  Makers  re;s])e;cting 
Quarterly  Option  .Series,  adjusteel  e)])tion 
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.series,  and  series  witli  an  expiration  ol 
nine  months  or  gniatcn’.  l''or  |)ur])oses  of 
this  snl).section  (2).  an  adjusted  option 
.series  is  an  option  .sinicis  wlierein  one 
option  contract  in  the  series  repre.sents 
the  delivery  of  other  than  100  shares  of 
underlying  stock  or  Hxchange-Traded 
Fund  .Shares. 

(3)  If  a  technical  failure  or  limitation 
of  a  sy.stem  of  BX  ])revent.s  a  Market 
Maker  from  maintaining,  or  |)r(!vent.s  a 
Market  Maker  from  communicating  to 
BX  ()])tions  timely  and  accurate  quotes, 
the  duration  of  such  failure  or  limitation 
shall  not  he  included  in  any  of  the 
calculations  under  this  sul)paragra])h  (i) 
with  respect  to  the  affect(!d  (iuot(!s. 

(4)  In  options  in  which  it  receives 
Directed  Orders,  o  Directed  Market 
Maker  mast  qnote  sach  options  90%  of 
the  trading  dav  (as  a  percentage  of  the 
total  nninber  of  ininntes  in  such  trading 
day)  or  such  higher  percentage  as  BX 
may  annonnee  in  advance,  applied 
collectively  to  all  series  in  all  o  f  the 
options  in  which  the  Directed  Market 
Maker  receives  Directed  Orders  (rather 
than  on  an  option-by-option  basis). 
Oompliance  with  tins  obligation  will  he 
determined  on  a  monthiv  basis. 

ii.-iii.  No  change. 

(e)  No  change. 

***** 

11.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ohange 

In  its  filing  with  the  (;ommission.  the 
Exchange  included  .statements 
conc(!rning  the  puri)ose  of  and  basis  for 
the  jji’oposed  rule  cliange  and  discus.sed 
any  comments  it  rec;eived  on  the 
projjo.sed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  lias  prejiared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
tlie  most  significant  aspects  of  such 
statements. 

A.  Self-Uegnlatorv  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statntorv  Basis  for,  the  Proposed  Bide 
Change 

1.  Purpose 

file  BX  ()])tion.s  market  launched  on 
June  29.  2012  as  a  fully  automated. 
])rice/time  iiriority  execution  sy.stem 
Iniilt  on  the  core  functionalitv  of  the 
NA.SDAQ  Options  Market  (“NOM").  ' 
BX  Options  operates  as  an  all-electronic 
.sy.stem  (“.Sy.stem”)  with  no  physical 


nX  Ojitioiis  Kiiliis,  (;li<ii)ti!r  VI,  .S(!(:ti(iii 
l((i)(1 1).  .Si!(:iii'iti(!s  Kxchan^ii  Act  Rcliiasc!  No.  (i72.">() 
()imo  2(i.  2012).  77  I'R  30277  (|iilv  2.  2012)  (.SR-15X- 
2012-030)  (Ap|)n)vin<>  llio  oslalilisliinoni  ol  tlio  liX 
Optioii.s  inark(!t). 


trading  floor  and  jirovides  for  the 
electronic  disjilay  and  execution  of 
orders.  In  its  jiropo.sed  rule  change  to 
create  the  BX  Options  market,  BX  stated 
that,  initially,  BX  Options  would  have 
the  .same  markitt  structure  :md  rules  as 
NOM,  focusing  on  a  ])rice/tinie  jiriority 
market.-*  BX  further  stated  th.it,  over 
time,  as  tlu;  BX  Ojitions  market  securtul 
more  particijiants,  it  would  introduce 
additional,  innovative  functionalitv.^’ 
Accordingly,  BX  recently  introduced  a 
.Size  Pro-Rata  execution  algorithm  for 
BX  Options,'*  which  executes  orders  at 
a  particular  price  level  based  on  the  size 
of  each  Participant’s  (juote  or  order  as  a 
percentage  of  the  total  size  of  all  orders 
and  (|uotes  resting  at  that  price.  BX 
intends  for  .some  options  to  employ  one 
algorithm  while  others  employ  a 
different  one. 

At  this  time,  BX  proposes  its  next 
enhancement  to  BX  Options  by  offering 
a  directed  order  proce.ss.^  BX  jiroposes 
to  amend  various  rules  to  e.stahlish  the 
process.  Eir.st,  BX  projioses  to  define  a 
Directed  Order  in  Ohajiter  VI,  .Section 
l(eK  l)  as  an  order  to  huv  or  sell  which 
has  luum  directtul  (pursuant  to  tlu; 
I’Achange’s  instructions  on  how  to 
direct  an  order)  to  a  particnlar  Market 
Maker  (“Dircjcted  Market  Maker”)  after 
the  opening."  It  further  jirovidiis  that 
Directed  Orders  are  handled  within  the 
.System  pursuant  to  Ohapter  VI,  .Section 
10(3).  which  is  pro|)osed  new  language." 

Pursuant  to  pro])o.sed  Chai)ter  VI. 
.Section  ll)(3)(i),  when  BX’s 
disseminated  ])rice  is  the  National  Best 
Bid/Offer  (“NBBO")  and  the  Directed 
Market  Maker  is  cpioting  at  BX’s 
disseminated  price,  the  Directed  Order 
shall  he  executed  and  allocated 
])ursuant  to  one  of  BX’s  two  execution 
algorithms  for  options."'  If  the  option  is 
subject  to  the  Price/Time  execution 
algorithm,' '  the  Diretded  Market  Maker 
shall  receive  40%  of  the  Directed  Order 
(“Directed  Allocation”),  imle.ss  such 
Directed  Market  Maker  was  first  in  time 
priority,  in  which  ca.se  such  Directed 
Market  Maker  shall  receive  the  amount 


■>  Stu-  id.  ill  302  7fi. 

'■  .Socurilid.s  Act  Rtilixi.sc  No.  (i(i0K3  (May 

14.  2012).  77  I  R  20730  (May  1«.  2012)  (Notice  ot 
liliiii^ol  .SR-liX-2012-030). 

•’ .Sccuriti(!S  I'ixclianec  Act  Release  No.  I)K041 
(October  11. 2012).  77  RR  03003  (OctobiM-  17.  2012) 
(.SR-UX-2012-0(i.')). 

^Tlie  term  directed  order  has  a  dilienMit  meanin” 
on  ixiiiities  markets.  .S'ece."..  NA.SDAQ  Rule; 
47.'-,l(a)(0)|sic|. 

“  liX  also  proposes  to  anumd  ( !liapt(!r  VI.  .S(!clion 
0(a)(2)  to  add  l)ir(!Cted  Orders  to  tlu;  list  ol  .System 
orders. 

'‘Ourrentlv,  .Section  10(3)  {;overns  prici; 
improvement.  It  is  beinj;  moverl  to  new  .Section 
10(»). 

"’Oliapter  VI.  Section  10(1). 

‘ '  (;lia|)l(!r  VI.  Section  10(1)(A). 


of  the  Directed  Order  equal  to  the 
Directed  Market  Maker's  (piote/order 
size  at  that  price.  If  there  are  multiple 
resting  (piotes/orders  from  the  same 
Directed  M.irket  Maker,  the  Directed 
Allocation  will  he  distributed  among 
them  in  time  seijuence.  Then,  the 
remainder  of  the  Directed  Order  shall  he 
allocated  to  other  participants  in  price/ 
time  jniority,  including  ;my  remaining 
contracts  of  the  Directed  Market  Maker 
and  multiple  (piotes/orders  from  the 
.same  firm. 

Example  1  (Price/Time) 

NBBO:  SI .00  X  SI .(X) 

BX  Ojitions  Book 

Firml  Order  A  Sell  20  at  Sl.0.'5 
F’irm2  Order  B  .Sell  20  at  .Sl.O.'i 
MM3  Quote  C  SI  .00  x  STO.*!  (.size  100  x 
100) 

F’irm4  Order  D  .Sell  .K)  at  Sl.O.'i 
BX  Options  Be.st  Offer:  190  at  Sl.O.'i 
BX  receives  a  Directed  Order  to  huv  100 
contracts  at  Sl.O.'i  directed  to  MM3: 
40  contracts  execute  against  MM3 
Quote  0  as  a  Directed  Allocation: 
40%  of  100  contracts 

20  contracts  execute  against  Firml 
Order  A  based  on  time  priority 

20  contracts  execute  again.st  Firni2 
Order  B  based  on  time  priority 

20  additional  contracts  execute 

again.st  MM3  Quote  (]  ha.sed  on  time 
jiriority 

The  Directed  Order  is  fully  executed 

No  contracts  execute  again.st  Firm4 
because  it  is  behind  F'irml,  Firm2. 
and  MM3  in  time  priority  and  no 
more  contracts  remain 

BX  notes  that,  in  this  example,  MM3 
receives  additional  contracts  beyond  the 
Directed  Allocation  under  the  pro})o.sed 
rule,  which  permits  the  Directed  Market 
Maker  to  retain  its  position  in  time 
priority  for  the  remainder  of  the 
contracts.  BX  believes  that  it  is 
reasonable  and  encourages  Directed 
Market  Makers  to  display  their  entire 
size,  which  benefits  the  cpiality  of  BX’s 
market. 

BX  further  notes  that  if  a  Public 
(aistomer  order  is  involved,  the  Directed 
Allocation  is  nevertheless  available  to 
the  Directed  Participant,  before  the 
Public  (’aistomer  order  is  executed.  For 
example: 


'-'rhc!  tlX  Options  trattiii”  sysUnn  idontilios 
Dinictial  M;nk(!l  Makars  by  ;i  parlicular  coda  callial 
an  ll'l.  which  liX  will  iisa  to  considcM'  which  (piota.s/ 
orders  arc;  troin  lha  saina  linn. 

'  ‘  In  aacli  i!.xainpla.  cpiotas  and  ordcas  ara  listad 
in  lha  saqnanca  in  which  IIhw  wca'c;  racaivad. 
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Kxainple  lA  (Pric:e/l’ime  With  a  Public 
(Aislumer) 

X'BliO:  Sl.()()xS1.()5 

BX  ()i)tions  Book 

Firmi  Pul)li(:  (aistoiiuM’ Ordcir  A  .Sidl  20 
at  .SI  .03 

Idrm2  Brokca'  Dealer  Ordca'  B  .Sell  20  at 
81.0.3 

MM3  Quote  C',  SI .00  x  Si. 03  (.size  100  x 
100) 

Firm4  Broker  Dealer  Order  D  .Sell  30  at 
.SI.  03 

BX  ()|)tions  Best  Oiler:  100  at  Si  .03 
BX  receives  a  Directed  Order  to  buy  100 
contracts  at  .SI  .03  directed  to  MM3: 
40  contracts  execute  against  MM3 
Quote  (i  as  a  Directed  Allocation: 
40%  ol  100  contracts 
20  contracts  execute  against  Firmi 
Public  (Customer  Order  A  based  on 
time  priority 

20  contracts  execute  against  Firm2 
Order  B  ba.sed  on  time  priority 
20  additional  contracts  execute 

against  MM3  Quote  Ci  based  on  time 
priority 

The  Dinicted  Order  is  fully  executcnl 
No  contracts  execute  against  IdriiO 
Ixicause  it  is  behind  Firmi.  Firm2. 
and  MM3  in  time  priority  and  no 
more  contracts  remain 
BX  is  proposing  to  afford  a  Directed 
Allocation  when  there  is  a  Public 
Oustomer  order  eligible  tt)  trade!  with  the 
Directed  Ord(!r.  BX  under.stands  that 
otb(!r  options  exchanges'  rules 
resp(!cting  directed  orders  do  not 
provide  a  directed  allocation  to  a 
directed  market  maker  when  there  is  a 
customer  order  aheael  of  a  ilirected 
market  maker  at  a  particular  price. 
However.  BX  believes  it  is  reasonable 
and  consistent  with  aj)])licable  statutory 
standards  for  the  Directiid  Allocation  to 
occur,  as  jiroposed  herein.  The  Public 
(iustomer  order  is  not  j)recluded  from 
particij)ating  in  the  trade,  but  rather 
continues  to  stand  in  time  priority  once 
the  Directed  Allocation  occurs.  The 
Public  (Customer  may  not  receive  a  full 
execution,  but  had  the  Directed  Order 
not  b(!en  .sent  to  BX.  the  Public: 
{Aistonu!!'  may  not  have  rciceived  an 
ex(!cution  at  all.  The  Directed 
Participant  and  their  relationship  with 
thc!  ])rovider  of  that  Directcul  Order  may 
have  attracted  the  order  to  BX.  to  the 
benefit  of  the  Public  Oustomer  order  as 
well  as  all  potcmtial  contra-side  orders 
on  the  book.  Accordingly,  tbcire  is  no 
particular  rciason  fora  Directed 
Allocation  to  operate  differcmtly  ju.st 
becau.se  a  Public  (Customer  order  is 
involved:  the  very  nature  of  the  jn'ice/ 

"  l-'or  oxiiinpli!,  till!  (lir(x:l(!(l  nnlor  is  alloriilnl 
pursii.inl  111  till!  pricn/liiiu!  prioiitv  nilii  on  N’S’.SK 
Arr.ji.  Srr  N^  Sl-i  .Area  Kuli!  (i.7(iA(a)(l  )(,\)(ii). 


time  priority  model  is  that  Public 
(iustomer  orders  are  like!  all  otb(!r  orders 
and  do  not  juni])  ahcxid  in  priority.  BX 
does  not  believe  that  this  is  unfair  to 
Public  (]u.stom(!r  ord(!rs:  it  is  m(!relv  a 
differ(!nt  model. 

Nenv  .S(!ction  1()(3)(i)(B)  ])rovidc!s  that 
if  tbc!  option  is  subjc!ct  to  the  .Size  Pro- 
Rata  ex(!cution  algorithm.'-'’  Public 
(iustomer  limit  ordtns  r(!sting  on  the 
limit  order  book  at  thi!  i!X(!cution  price! 
will  e!xe!e:ute!  against  the  Dire!t:te!d  ()rele!r 
fir.st.  Then,  the  Dire!e:te!el  Marked  Maker 
shall  re!e:e!ive  the  greater  of:  the  pro-rata 
alloe:ation  to  whie:h  sue:h  Dirt!e:ted 
MarkeU  Maker  would  otbea  wi.se  be 
entitleul  pursuant  to  the  .Size  Pro-Rata 
e!xe!e:utie)n  algorithm  or  the  Direc.ted 
Alle)e:ation  of  40%  of  the  Dire!e:te!el  Order. 
If  thex'i!  are  multi])le!  resting  epiotcKs/ 
orders  from  the!  same  Dire:e;te!el  Market 
Maker,  the  Dire!e:te!el  Alle)e:atie)n  will  be 
alle)e:ateel  iunong  tbo.se  e)uote!s/e)rel(!rs  on 
a  size  pro-rata  basis.  One:e!  the  Dire!e:te!el 
Alloe:ation  is  de!te!rmine!el.  any  remaining 
e:e)ntrae:ts  a.sse)e:iateel  with  the  Dire!e:te!el 
Marked  Maker’s  eiue)te!.s/e)rele!rs  are 
e!xi:luele!el  from  the!  remaining  pro-rata 
<illoe:ation.  If  there!  art!  any  reniiuning 
e:ontriie:ts  of  the!  Dirt!e:te!el  ()rele!r.  the!v 
will  bt!  alle)e:ate!el  on  it  size  pro-nitii  b.isis 
iunong  the  remaining  Partie:i|)imts 
(exe:e!])t  the  Dire!e:te!il  Miirkt!t  Makt!r).  For 
exiimple: 

Example  2  (Pro-Rata) 

Mi  BO:  Sl.()()x$I.()5 
BX  Options  Book 

Firmi  Publie:  (iustomer  Orelen’  A  .Si!ll  20 
at  SI  .03 

MM2  Quote  B  .SI  .00  x  SI  .03  (size  1 00  x 
100) 

MM3  Quote  0  S1 .00  x  SI  .03  (size  30  x 
30) 

MM4  Quote  D  Si . 00  x. SI. 03  (size  100 
X  100) 

BX  0])tions  Best  Offer:  270  at  .SI. 03 
BX  ree:eive!s  a  Dire!e:teel  Order  to  buy  100 
t;ontrae:ts  at  81.03  elire!t:teel  to  MM3: 
20  e:ontrae:ts  e!xe!e:ute!  agiunst  Firmi 
Publie:  (iu.stomer  Ortler  A  due  to 
Pid)lie:  Cu.stomer  priority 
40  e:e)ntracts  e!xe!e:ute  against  MM3 
Quote  C  as  a  Dire!e:te!d  Alloe:<ition 
[4l)%  of  100  e:e)ntrae:t  buy  order) 
MM2  iinel  MM4  e!ae:h  ree:e!ive  20 
t:ontrae:ls  on  a  size  ])ro-r:ita  biisis 
(30*X)  e!ae:b  of  40  re!maining 
e:ontrae:ts) 

Nenv  .Se!e:tion  10(3)(ii)  dexils  with  the 
situation  wht!re!  BX’s  disst!minate!el  price! 
is  the!  NBBO  but  the!  epiotation 
elis.seiinimited  by  the  Dire!Cte!el  Marked 
Maker  on  the  e)])|)osite!  side  of  the 
marke!t  from  the  Dire!e:te!el  Orele!r  is 
inferior  to  the  NBBO.  In  suc.h  e:ase!,  the 

''’Cliiiptiir  VI.  .Siicliiin  10(1  )(H). 


Dire!e:ted  Oreleir  shall  be  automatii:allv 
exec  uted  and  alle)e:ate!el  to  those 
eiuotiitions  and  orders  at  the  NBBO  in 
at:e:e)relane:e!  with  this  .See:tie)n  as  follows: 

Example  3  (Prie:e/rime  or  Pro-Rata — 
Same  ()ute:ome) 

\nw():  si.ooxsim 

BX  Ojitions  Book 

Firmi  Ordeir  A  .Sell  100  at  81.03 
MM2  Quote  0  Si  .00  x  SI  .00  (.size  100  x 
too) 

BX  0])tions  Beist  Offer:  100  at  81.03 
BX  re!e:eive!s  a  Dire!e:te!d  Order  to  buy  30 
e:ontracts  dire!e:te!el  to  MM2: 

30  e:ontrae:ts  e!Xi!e:ute!  against  Firmi 
Order  A 

The  Dire!e:te!d  Order  is  e:e)mi)le!telv  filled 
MM2  does  not  ree:eive!  a  Dire!e:te!el 

A!le)e:ation  be!e:ause!  Quote  C.  is  not 
part  of  BX  0])tions’  heist  offer  nor 
the  NBBO 

Neiw  .Se!e:tion  10(3)(iii)  eioveirs  the! 
situation  where  BX’s  disseminated  price 
is  not  the!  NBBO:  then,  the  Dire!e:te!el 
Order  shall  be:  ])roe:e!sse!el  in  ae:e:orelane:e! 
with  Chaiiten'  VI,  .Se!e:tie)ns  7.  10  and  11. 

Example  4  (Prie:eArime!  or  Pro-Rata — 
.Same  Outcome) 

CBOK  Quote:  Si  .00  x  Si  .05  (size  1 0  x 
10) 

BX  Ojitiems  Book 

MMl  Quote  A  Si  .00  x  Si  .00  (size  100 
X  100) 

MM2  Quote  B  Si  .00  x  SI  .00  (size  30  x 
30) 

BX  Ojjtions  Beist  Offer:  130  at  Si  .00 
NBBO:  .Si. 00  X  SI. 03  (size  100  x  10) 

BX  rec.eives  a  Dire!e:ted  Ordeir  to  buy  110 
e:e)ntrae:ts  at  Si  .00  elireuiteel  to  MM2: 

10  e:ontrae:ts  are  routeid  and  e!xe!e:uleel 
against  the!  better  awav  offer  of 
.81.03  (CBOE) 

Bee:ause!  the  CBOE  offer  is  exeicuteel, 
BX  Options  is  now  the  NBBO 

40  e:e)ntracts  exe!e:ute  again.st  MM2 
Quote  B  as  a  Dire!e:te!el  Alle)e:ation 
(40%  of  100  e:ontrae:ts  remaining 
from  the  Dire!e:te!el  Order) 

00  e:e)ntrcK:ts  exeicutc!  again.st  MMl 
Quote  A 

In  this  example,  BX  was  not  initially 
at  the  NBBO,  hut  e)ne:e  the  National  Be.st 
Offeir  (“NBO")  was  exhau.steul,  BX’s  offer 
of  130  e:e)ntrae:ts  at  Si. 00  be!e:ame!  the! 
NBO.  BX  proposers  to  permit  the 
Dire!e:te!el  Alle)e:atie)n  at  the  next  prie:e! 
le!ve!l,  evc!!!  though  the  Dire!e:te!el 
Partie:i])ant  was  not  at  the  NBBO  at  the 
time  of  ordc!!'  re!e:ei])t,  as  elese:ribe!el 
further  below.  BX  understands  that 
otlu!!'  options  e!xe:hange!s’  elire!e:te!el  orele!r 
programs  limit  elire!e:ti!el  alle)e:ations  to 
situations  wheu-e  the  elire!e:teel  j)arty  is  at 
the  NBBO  at  the  time  of  re!e:ei])t  of  the 
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(liroctocl  order.  OX  believes  that  it  is 
consistent  with  the  purpose  oi  the 
NOOO  re(]nireinent  to  strnctnn;  its 
Directed  Order  program  as  pro])o.sed 
herein  for  tlie  following  rea.sons. 

The  pnr|)ose  of  the  r(!(|nireinent  for 
the  dir(!cted  partici])ant  to  he  at  the 
NOOO  is  to  encourage  such  partici])ant 
to  cpiote  com])etitively  rather  than  to 
(jnote  a  wide  market  and  wait  for 
dir(!cted  orders  to  arrive.  OX  believes 
that  permitting  the  Directed  Market 
Maker  to  receive  a  Directed  Allocation 
even  if  such  market  maker  was  not  on 
the  NOOO  at  the  time  of  receipt  of  the 
Directed  Order  .still  encourages 
competitive  (pioting.  'I'he  Directed  Order 
will  trade  at  the  NOOO  at  the  time  it  was 
received  with  whatever  contracts  are 
available.  If.  and  only  if.  contracts 
remain,  then  the  order  can  execute  at 
the  next  price  level.  At  that  next  price 
level  that  is  the  new  NOOO.  the  Directed 
Market  Maker  must  he  on  the  NOOO. 
Under  the  i)ro])osal.  such  market  maker 
is  being  rewardiul  for  being  at  the  next 
h(!st  price,  consistent  with  the  ])nr])o.ses 
of  the  NOOO  recinirenamt.  The  market 
maker  has  an  incentive  to  (piotc; 
competitively  because  (pioting  a  tick  or 
two  away  from  the  NOOO  is  likely  to 
result  in  verv  little  trading  for  that 
market  maker,  especiallv  if  other  cpiotes 
and  orders  are  at  or  clo.ser  to  the  NOOO 
and  especially  in  more  licpiid  options. 

Providing  market  makers  with  an 
enhanced  allocation  for  order  flow  that 
is  s])ecifically  directed  to  that  market 
maker  when  the  market  maker  is  not 
initiallv  on  the  NOOO  is  fair  and  does 
not  create  incentives  to  avoid  (jnoting  at 
the  NOOO.  There  is  fierce  coinjietition 
within  the  OX  Ojitions  market  and 
within  the  broader  options  market 
place.  Within  the  OX  Ojitions  market, 
there  are  many  market  makers  who 
compete  for  available  order  flow  on  the 
basis  of  their  (pioted  ])rice.  If  a  market 
maker’s  price  is  not  (xpial  to  or  better 
than  all  other  quoted  prices,  tlnyv  will 
sim])ly  not  trade  until  all  other  market 
makers  (and  all  other  jiarticipants)  trade 
at  the  superior  price.  This  creates  and 
snpjiorts  healthy  conqietition  among 
market  makers  to  cpiote  the  best  jirice 
jiossihle.  In  addition  to  the  coinjietition 
among  market  makers,  there  are  also 
other  market  participants  (broker-dealer. 
Public  (instomer,  jirofessional,  etc.)  who 
conqiete  against  each  other  and  against 
market  makers  based  on  |)rice.  thus 
providing  a  further  incentive  for  market 
makers  to  provide  the  best  jn  ice 
possible.  Finally,  in  the  broader  options 
marketplace,  HX  Options  market  makers 
not  only  have  to  comjjete  with  the 
market  makers  and  iiarticijiants  on  the 
BX  0])tions  market,  but  also  with  the 
plethora  of  market  makers  and  other 


])articipants  who  ()note  or  post  orders  on 
o])tion.s  exchanges  other  than  BX 
()|)tions.  Indeed,  the  incentive  to 
jirovide  a  comjietitive  cpiote  is  strong 
(hie  to  the  inherently  conqietitive  nature 
of  today’s  options  markets.  Nece.ssarilv. 
a  market  maker  who  does  not  match  or 
improve  the  NBBO  on  a  consi.stent  basis 
does  not  trade  often.  This  proposal  does 
not  create  a  disincentive  for  a  market 
maker  to  match  or  imiirove  the  NBBt). 

BX  believes  that  this  is  an  issue  of 
timing  of  the  directed  allocation  and  not 
whether  it  is  aiijiropriate  to  afford  a 
directed  allocation  at  the  next  price 
level. 

Providing  directed  order  functionality 
should  also  add  an  additional  layer  of 
competition  among  those  marked  makers 
who  attempt  to  attract  directed  order 
flow.  When  market  makers  approach 
order  How  providers  to  .send  directed 
order  flow,  the  order  flow  providers 
expect  clear  data  as  evidence  that 
directing  order  flow  to  the  market  maker 
will  benefit  the  order  flow  provider  and 
more  importantly  the  order  flow 
provider’s  customers.  As  more  market 
makers  attenqit  to  attract  order  flow, 
they  will  likely  need  to  show  ever 
improving  cpiote  statistics.  If  a  market 
maker  were  to  cpiote  SO. 01  outside  the 
NBBO  in  hopes  of  capturing  some 
miniscule  amount  of  order  flow  at  a 
better  price  than  everyone  else,  the 
order  flow  jirovicler  would  see  this  in 
their  cpiality  of  execution  statistics  and 
simply  sto])  directing  order  flow  to  the 
market  maker.  Here  again,  there  is  a 
strong  incentive  to  he  matching  or 
inqiroving  the  NBBO  in  order  to  attract 
order  flow  and  trade. 

BX  notes  that  at  the  time  of  the 
apjiroval  of  the  first  directed  order 
])r()gram.s,  routing  among  the  ojitions 
exchanges  occurred  through  a  central 
linkage  process  and  executions  through 
multiple  jirice  levels  were  not  as 
seamless  and  efficient  as  today.  In  the 
current  environment,  executions  occur 
across  multiple  price  levels  with 
simnltaneons  onthonnd  routing.  BX 
believes  that  order  execution  .should  not 
he  inhibited  by  the  artificial  constraint 
of  limiting  directed  allocations  to 
directed  jiarticipants  who  are  on  the 
NBBO  at  the  time  of  orde  r  receipt  in  an 
options  marketplace  with  vigorous 
conqietition  and  activelv  changing 
markets.  It  is  sufficient  for  the  directed 
participant  to  he  on  the  NBBO  at  the 
time  of  execution. 

New  Section  l()(:i)(iv)  incorporates 
several  additional  provisions  respecting 
the  Directed  Order  process.  .Specifically, 
a  Directed  Market  Maker  shall  not  he 
entitled  to  receive  a  nninher  of  contracts 
that  is  greater  than  the  size  associated 
with  their  order  or  cpiote  at  a  particular 


price  level.  This  jirovision  is  common  in 
other  options  exchanges’  directed  order 
programs  and  is  intended  to  incent 
Directed  Market  Makers  to  show  more 
size.  Much  like  a  market  maker  has  an 
incentive  to  match  or  improve  th.e 
NBBO  in  order  to  trade  more  often,  a 
market  maker  also  has  the  incentive  to 
(lis])lay  as  much  licpiiclity  as  possible  in 
order  to  trade  more  volume.  The 
resulting  additional  size  at  the  NBBO 
benefits  investors  by  making  the  market 
more  licpiid,  which,  in  turn,  makes  it 
easier  for  investors  to  enter  and  exit 
their  specific  options  positions. 

In  addition.  Directed  Allocations  are 
rounded  iij)  to  the  next  whole  number. 

Example  5  (Price/Time  or  Pro-Rata — 
Same  Outcome) 

NBBO:  SLUG  xS  1.05 

BX  0})tions  Book 

MMl  Quote  A  .Si  .00  x  Sl.O.'l  (.size  100 
X  100) 

MM2  Quote  B  SI. 00  x  Sl.O.'l  (.size  50  x 
.50) 

BX  ()])tions  Best  Offer:  150  at  Si. 05 
BX  receives  a  Directed  Order  to  hiiv  01 
contracts  at  Si. 05  directed  to  MM2: 

87  contracts  execute  again.st  MM2 
Quote  B  as  a  Directed  Allocation 
(40‘K)  of  01  =  80.4  rounded  up  to  87) 

54  contracts  execute  again.st  MMl 
Quote  A 

BX  understands  that  the  directed 
order  |)rograms  of  other  options 
exchanges  have  generally  limited  the 
amount  of  the  directed  allocation  to 
40%  of  the  size  of  the  directed  order, 
which  is  what  BX  has  projiosed  herein. 
Because  BX  intends  to  round  that 
allocation  iij)  to  the  nearest  whole 
nninher,  BX  acknowledges  that  it  is 
mathematically  jiossihle  for  its  pro])osed 
Directed  Allocation  to  exceed  40%  in 
certain  situations,  hut,  of  course, 
hecau.se  it  is  rounding  to  the  nearest 
whole  nninher.  rounding  will 
necessarily  never  result  in  more  than 
one  additional  cqitions  contract  being 
added  to  the  Directed  Allocation.  Even 
if  such  one  additional  contract  caused 
the  Directed  Allocation  to  exceed  40%, 
BX  believes  that  this  is  apiiropriate  and 
reasonable  because  it  is  only  one 
contract,  regardless  of  the  percentage."’ 
Other  options  entitlement  programs 
approved  hv  the  (iommission  sometimes 
exceed  a  40%  guarantee,  also  in  limited, 
mathematicallv-driven  situations.  For 

"■CciuMiillv.  IIk!  liii'<’(!r  till!  nunil)(!r  ol  i:()nliiu:ts 
l)(!ing  r(iim(l(!(l.  Ilui  sm.illnr  llio  poroMiliisi!,  willi 
sonu!  iiiiitluMiiiilical  variation.  l''or  oxainpii!.  an  ordor 
ol  (I  contracts  would  round  up  Iroin  :i.(>  to  4 
contracts  or  44,44'’ii  ot  the  order,  whereas  an  order 
lor  tllcontracts  wonid  he  ronndial  up  for  dir(u:t(sl 
allocation  pnrinises  from  :i().4  to  a?  cmitracts  or 
4(l.(i()"/i,  of  the  ord(!r. 
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(;xamj)le.  tlu;  sjKicialist  or  lead  mark(!t 
maker  entitleiiieni  permits  tlie 
allocation  of  five  contracts  and  less  to  a 
particniar  participant,  which  is  much 
great(!r  than  the  om;  contract  propo.sed 
h(!r(Mn  (i.e.  the  specialist  entitleimait 
allows  fora  1()()‘X>  allocation  for  orders 
of  .'j  contracts  or  less).'"  Ihirlhermore. 
speciali.st  entitlement  ])rograms  also 
provide  for  a  (iO'Jti  allocation  in 
situations  where;  the  .s|)lit  is  l)(;tween 
two  parlicijeants.  Fnrthf;rmore.  pnrsnanl 
to  proposed  subparagraph  (iv)(('.).  the 
Directed  Allocation  is  available  for  the 
life  of  the  order.  If  a  Directed  Order  is 
not  executed  upon  receipt,  it  retains  its 
status  as  a  Directed  Order,  such  that, 
once  it  becomes  executable,  it  is  subject 
to  Directed  Order  Handling  under  new 
Section  10(3). 

Kxanipie  (i  (Price/Fime  or  Pro-Rala — 
.Same  Outcome) 

CnOE  SI. 00  x  SI. 05  (sizt^  10  x 

101 

\'liB():  SI. 00  X  SI. 05  /.s7ze  100  x  10] 

HX  0|)tions  Hook 

MM1  Quote  A  SI  .00  x  Si  .08  (size  100 
X  100) 

MM2  Quote  H  Si  .00  x  Si  .00  (size;  .'iO  x 

.lO) 

HX  Options  Hesl  Oiler:  l.'iO  at  SI .00 
HX  r(;ceiv(;s  a  non-routahh;  Din;ct(;d 
Order  (o  hnv  100  contracts  at  .Si  .00 
directed  to  MM2: 

The  ord(;r  is  posted  on  the  HX  0|)tions 
hook  at  Sl.O.'j  and  displaved  at 
SI  .04"' 

OHOH  updates  its  (piote  to  Si. 00  x  Si .07 
(size  10  X  10) 

Tin;  new  NHHO  is  .Si  .00  x  .Si  .00  (size 
100  X  TSO) 

The  Directed  Order  can  now  execute 
against  the  HX  Options  hook  at 
SI. 00  as  follows: 

40  contracts  execute  against  MM2 
Quote  H  as  a  Directed  Allocation 
(40%  of  tin;  100  contract  buy  order) 
(it)  contracts  execute  again.st  MMl 
Quote  A 

The  Exchange  heli(;v(;s  that  it  is  useful 
and  h(;neficial  for  the  ord(;r  to  retain  its 
status  as  a  Direct(;d  Order,  because  this 
handling  is  consistent  with  the  ord(;r 
instructions  and  original  intent  of  tin; 
submitting  Partici})ant.  On  other  ojjtions 
exchanges,  the  “direct(;d  order" 
d(;signation  is  only  consider(;d  ui)on 
rec(;i])l  of  the  order.'*'  HX  h(;lieves  that 


'' 'I1)(!  .s|)<!(:i;tlisl  <»ii  N^'.SI-;  MK'I' rnciMVivs  ii  l(l()"ii 
;ill(H:;iti()n  on  onlirrs  ol  .5  (:on(rii(:ls  or  loss  iiiid  4(l"<i 
ol Ollior  (!lioil)li!  firdins.  (!Von  thoi|oli  llio  sp(H:ialisl's 
(|uolino  ol)|ioiitjon  is  tiu!  .sniiU!  as  tlio  proposod  MX 
Options  l)ir(H:t(al  Mark(4  Mak(M' (|uotino  ol)li};ation. 

.SV‘o  Cliaptor  VI.  .Si'rition  1 1. 

'■'.S'oe  I’Idx  Kulo  l(IH(l(l)(ii).  wliitli  providos: 
WluM)  Itio  Mxclianoo's  dissianinatod  price  is  llio 


its  Participants  may  find  this  feature 
attractive;  otlu;rwise.  Partici|)ants  might 
consider  canc(;lling  and  r(;-ent(;ring  the 
ord(;r  so  it  is  tr(;ated  as  a  Dir(;ct(;d  Ord(;r. 
which  would  hi;  less  (;fficient  and 
would  increa.se  me.ssage  traffic.  HX  does 
not  believe  that  r(;taining  directed  ord(;r 
status  on  tin;  hook  is  controversial  or 
inconsist(;nt  with  the  Act.  Nor  do(;s  HX 
l)(;li(;v(;  that  it  und(;rmines  the  poliev 
underpinnings  of  directed  order 
programs.  Rather,  it  is  an  innovative 
eidiancement  intend(;d  to  make  (;ntering 
dir(;cted  ord(;rs  more  efficient  and 
modern.  It  is  |)ossihle  that  mori;  dir(;cti;d 
allocations  will  occur  hecausi;  orders 
retain  their  directed  order  .status,  hut  the 
same  result  could  he  achi(;ved  today  by. 
inefficiently,  reentering  directed  orders 
rather  than  leaving  them  on  the  hook  as 
non-dir(;cted  orders. 

In  addition,  the  Directed  Market 
Maker  is  entitl(;d  to  the  Direct(;d 
Allocation  at  all  price  levels  at  which 
tin;  Directed  Market  Maker  has  an  order 
or  (]uote.  This  is  intended  to  reflect  that 
orders  an;  ex(;cntal)le  at  multiple  juice 
levels,  and  that,  today.  mark(;t  mak(;rs 
can  i;nt(;r  ord(;rs  at  multijjh;  jirice  l(;vels. 

Example  7  (Price/Time  or  Pro-Rata — 
.Same  Outcome) 

MBBO:  SI. 00  X  Si. 05 

HX  ()])tions  Hook 

MMl  Quote  A  .Si. 00  x  Si. 0.0  (size  20  x 
20) 

MM2  Quote  H  Si  .00  x  Si  .0.0  (size  10  x 
10) 

MM3  Quote  C  SI  .00  x  SI  .00  (size  100  x 
100) 

MM2  Quote  D  Si  .00  x  Si  .00  (size  .00  x 

.00) 

HX  0|)tions  He.st  Oiler:  30  at  Si. 0.0 
HX  receives  a  Directed  Order  to  buy  110 
contracts  at  .Si  .0(5  diriicted  to  MM2: 
20  contrac:ts  execute  against  MMl 
Quote  A 

10  contracts  execute  against  MM2 
Quote  H 

Si. 0.0  juice  level  is  comj)letelv 
(;xhansted 

32  contracts  execute  against  MM2 
Quote  D  as  a  Directed  All(K:ation 
(4l)%  of  80  remaining  contracts 
from  huv  order) 

48  contracts  (;xecnt(;  against  MM3 
Quote  (i 

A'eu’  Qiiotin<>  Hcciiiirciiiont  for  All 
Market  Makers 

HX  also  j)roj)osi;s  to  change  the 
(jnoting  obligation  ajijjlicahli;  to  its 
Market  Makers,  (atrrently.  (ihajjter  VII, 


NMMO  at  the  tima  at  racaii)!  ol  llio  Diroctod  Onloi'. 
iiiiil  till!  nirocloil  .Spocialisl.  .SQ  Tor  K.SQ’I'  is 
(|iiotiiig  ill  lilt!  Kxchinif’o's  (lis.sominaliul  iirico.  llio 
Diroclod  Ordor  shall  ho  aiiloiiialicallv  oxooulod  and 
allocalod  in  aocordaiioo  wilh  Kulo  ll)14(a)(viii). 


.Si;ciion  ()(d)  j)rovides  that  on  a  daily 
basis,  a  Market  Maker  must  during 
regular  market  hours  make  markets 
consistent  with  the  aj)j)licahle  (jnoting 
re(jiiiri;m(;nts  sjuicified  in  these  riihis,  on 
a  continuous  basis  in  at  least  sixty 
j)i;rcent  (00%)  of  the  s(;rii;s  in  ojitions  in 
which  the  Market  Maker  is  r(;gister(;d.  It 
further  j)rovides  that,  to  .satisfv  this 
recjuiniment  with  resjuict  tocjiioting  a 
series,  a  Market  Maker  must  (jiiote  such 
series  00%  of  the  trading  dav  (as  a 
jiercentage  of  the  total  numher  of 
minutes  in  such  trading  dav)  or  such 
higher  j)ercentage  as  HX  may  announce 
in  advance.  HX  R(;gulation  may  consider 
e.xc(;j)tions  to  the  reejuirement  to  (juote 
00‘>{)  (or  higher)  of  the  trading  day  ha.sed 
on  demonstrated  higal  or  r(;gulatorv 
recjuirenuuits  or  other  mitigating 
circumstanc(;s. 

HX  j)roj)oses  to  hett(;r  align  its  mark(;t 
maker  (juoting  retjuirement  with  that  of 
otlu;r  exchanges,  such  as  NY.SE  Area 
and  NYSE  MKT.  Sj)(;cifically.  HX 
j)rojK).ses  to  reduce  the  (juoting 
r(;(iuir(;m(;nt  for  non-Dir(;(;t(;(l  HX 
Ojjtions  Market  Makers  as  follows;  A 
Market  Mak(;r  must  (juote  such  oj)tion,s 
(iO'K)  of  the  trading  day  (as  a  juircentage 
of  the  total  numher  of  minutes  in  sncli 
trading  day)  or  such  higher  juircentage 
as  HX  mav  announce  in  advance.  HX 
R(;gulation  mav  consider  (ixcejdions  to 
tlu;  r(;(|uir(;m(;nt  to  (juote  (i()%  (or 
high(;r)  of  the  trading  day  based  on 
(li;m()n.strat(;(l  l(;gal  or  regulatorv 
r(;(|uir(;m(;nts  or  other  mitigating 
circumstances.  This  obligation  will 
aj)j)ly  to  all  of  a  Market  Maker's 
r(;gist(;r(;(l  ()j)tions  collectively,  rather 
than  on  an  ojjtion-hy-ojdion  basis, 
(iomjjliance  with  this  obligation  will  he 
determined  on  a  monthly  basis.  This  is 
the  same  r(;(juir(;m(;nt  as  on  other 
oj)tions  ex(;hang(;s.-" 

HX  heli(;v(;s  that  this  is  aj)j)r()joriate  for 
two  r(;asons.  First.  HX’s  current  Market 
Maker  (juoting  r(;(juir(;m(;nt  is  much 
more  stringent  than  certain  other 
exchanges.  Quoting  eaeh  series  00%  of 
tlu;  trading  day  is  much  more  stringent 
than  looking  at  all  ojKions  in  which  a 
Market  Maker  is  registered,  Ixicause  it 
allows  for  some  numher  of  series  not  to 
he  (jiioted  at  all,  as  long  as  tin;  ()V(;rall 
standard  is  met.  This  better 
accommodates  the  occasional  issiuis 
that  may  arise  in  a  jiarticular  .series, 
whether  technical  or  manual.  The 
existing  nujuiremiint  may  at  times 
discourage  li(jui(lity  in  jiarticular 
ojjtions  s(;ri(;s  because  a  market  maker  is 
forced  to  focus  on  a  momentary  laj)S(; 
rather  than  using  the  aj)j)roj)riate 
r(;s()ur(;(;s  to  focus  on  the  ()j)ti()ns  s(;ri(;s 


■■"Saa  NYSI-;  Area  Kulo  (i.«H  and  NY.St:  MK  T  Kiili; 
■IM.lNY. 


tlHit  ikmhI  and  consnnu!  additional 
iqindity.  As  a  innv  inarkol.  liX  holiovos 

to  tl  (.  HX  ()i)tions  niarkot  and  f-row  its 
niaikot  d  Its  (jiiotinf.  ohlij-ation  is  inoro 

••UMv.tluhatof,,thoroxc;han.os  In 

I3X  soaks  to  introdm”, 
‘lirootod  ordors,  llio  inaikot  inakor 
qnolnigoblioation  has  bocoino  an 
obstaclt!  to  oraftin»  a  coinpotitivo. 
nllraolivo  dirootful  ordor  j)ro<.rain. 

■  poc.dicidly  booanso  llu;  Connnission 
lias  m, ...rod  dirootod  participants  to  bo 
subjoct  to  boi<>litonod  cpioting 
‘il'liptions  ascoinparodto  non-diroctod 
narkot  inakors  BX  ^vonld  liavo  to  adopt 
a  Dn  octod  Markot  Makor  {piotin- 
I'libgation  inon^strinoent  than  tbo 
‘•'"■/•‘I'd  W  ofthoti,no/(H)%  of  tbo 
•sonos  ro(]nironi{!nt  for  rogular  BX 
Options  Markot  Makors.  BX  doos  not 
tioliovo  that  a  (inotinj-  rocpiiroinont  for 
f-roator  than  90%  of  tbo  tinio  would 
a  tract  Diroctod  Markot  Makors  to  BX 
Options,  as  BX  oinbarks  on  »rowin<>  its 
inarkot  with  now  fiinctionalitv  and" 
oatiiros.  In  fact,  a  inoro  strin<>ont 
piloting  rofpiiroinont  would  likolv 
disconrago  now  inarkot  inakors  from 

in  tbo  BX  Options  markot 
am  inhibit  ciirront  markot  makors' 
ability  to  provido  liipiidity  offoctivoly. 

Now  Soction  l()(:3)(iv)(D)  makos  cloar 
lia  Diroctod  Markot  Makors  aro  siibjoct 
to  tbo  quoting  ro(|iiiromonts  of  now 
Uiaptor  VII.  Soction  ()(d)(iv). 

Spocifically.  in  ojitions  in  which  it 
a  Diroctod 

iviaikot  Makor  mu.st  (pioto  90%  of  tbo 
trading  d;w  (as  a  jjorcontago  of  tbo  total 
nmnbor  of  mimitos  in  such  trading  ilav) 
oi  such  highor  jjorcontago  as  BX  inav  '  ' 

announco  in  advanco.  BX  Rogulation  ' 
may  considor  oxcojitions  to  tbo 
'•oqiin-omont  to  quoto  90%  (or  highor)  of  ' 
^  c  trading  day  basotl  on  domonstratod 
ogal  or  rogulatory  ro(]uiromont.s  or  other  r 
mitigating  circumstancos.  This  ^ 

“liligation  will  a])]dy  colloctivolv  to  all  " 

'nir  "1  M  "'hich  tbo  a 

iioc.tod  Markot  Makor  rocoivos 

Diroctod  Ordors.  ratbor  than  on  an 
op  lon-by-option  basis.  Oonijilianco 
with  this  obligation  will  bo  dotorminod  " 
on  a  monthly  basis.  This  quoting  !' 

oljligation  IS  inoro  .stringont  than  that  " 
vybicb  IS  ajiiilicablo  to  rogular  BX 
Options  Markot  Makors.  who  will  now 
b<ivo  to  quoto.  undor  this  jiropo.sal.  at  - 

loast  (,()%  oHIh,  tinio  tbo  Excbango  is  o, 

ojmn  for  trading  in  rogistorod  options.  u! 
bm;b  quotations  mu.st  moot  tbo  (luoto 
width  nupiiromonts  of  Cbaptor  VII  ■ 

fiction  (i(d)(ii).  Onco  a  Diroctod  Markot 
Makor  rocoivos  a  Diroctod  Ordor.  tbo 
limghtonod  (pioting  obligation  is  J  J 


^7/Mon,l„v.  March  n.  20KVN, 


_  to  tbo  options  in 

wbn.b  tbo  Diroctod  Markot  Makor 
IS  rocoivos  Diroctod  Ordors. 

s  Lastly.  Soction  J 9(;3)(iv)(Ii)  will 
■11  P'  whIc  that  tbo  Lxcbango  will 
"  jlOminino  which  options  bavo  tbo 

Diroctod  Allocation  functionalitv 
Mvailablo  -BX  will  i.s.suo  an  Opiions 
Imdor  Alort  to  inform  its  Participants  in 

Inch  options  tbo  Diroctod  Allocation 
will  bo  availablo. 

(conclusion 

In  .summary.  BX  .sooks  to  coniiiolo 
Ml  u  itb  tbo  many  options  oxcbangos  that 
pt  offor  diriMilod  ordors  in  tboir  rospoctivo 
nimkots  and  .sooks  to  introdiico  diroctod 
ordor  functionality,  as  do.scribod  abovo. 

2.  Statutory  Basis 

I  bo  Excbango  boliovos  that  its 
propo.sal  is  consistont  with  Soction  9(b) 
o  tbo  Act  in  goneral.  and  furtbors  tbo 
objoctivo.s  of  Soction  (i(b)(.5)  of  tbo  Act 
m  jiarticular.  in  that  it  is  dosigniMl  to 
provont  fraudulont  and  manipufativo 
acts  and  practices,  to  promoto  just  and 
(-qiiitablo  jM-inciplos  of  trade,  to  foster 
(■ooporation  and  coordination  with 
imrsons  engaged  in  facilitating 
Inin.sactions  in  sociiritios.  and  to  remove 
mipodimonts  to  and  porfoct  the 
'"‘■‘•li<"n.sms  ofafroo  and  open  markot 
<md  a  national  markot  .system,  and.  in 
gonoral.  to  jirotoct  investors  and  tbo 
public  intoro.st.  bocau.so  it  will  ostabli.sb 
<1  dinudod  ordor  jiroco.ss  similar  to  wbal  i 
(qiorato.s  on  other  oxcbangos.  as  . 

nxplainod  in  detail  heroin,  which  will  , 
provide  Participants  with  additional  i 

fdioicos  among  tbo  manveompotim.  , 

needs  and  slratogios.  BX  Ojjtions  , 

oimratos  in  an  intonsolv  competitive 
imvironmont  and  seeks  to  offor  tbo  same  v 
sei  VICOS  that  its  competitors  offor  and  in  c 
w  bicb  Its  customers  find  value  tl 

In  Its  apjnoval  of  other  options 
exc,  lango  (liroctod  ordor  jirograms.  the  o 
Commission  lias,  like  propo.sals  to 
ciinond  a  specialist  guarantoo.  focusiul  p 

on  u  botbor  tbo  porcontago  of  the  P 

enlitloinont”  would  ri.so  to  a  level  that 
eon  (I  bavo  a  material  adverse  imjiact  on  M 
qimte  competition  within  a  particular 
ext.bango.  and  concluded  that  such 
programs  do  not  jeopardize  markot 
integrity  or  tbo  incentive  for  markot 
puiticipants  to  post  coinjiotitivo 
(Iiiotos.^i  BX’s  propo.sod  Dinudiul 

- ; —  so 

-  nir.!(:l(!(l  Ordois  rijcoivnd  in  oplitnis  ulicrc  HX 

u  i  'not  r 

li.'ndl„d  nonn.div  as  non-lliivcl.sl  Orders  f’n 

--l.'i  7«r(l,). 

“  '1.')  n..s.(;.  7«i(i))(.'-,).  I 

(m"'  (''■'“'‘lif-ti  kxchiinoe  Act  K.d(-;i.s(;  .\(,  r,,  7-,,  )ni 
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Allo(;ationof4n%  is  consi.stont  with  the 
(broctod  ordor  allocations  of  other 
ojitions  oxcbangos.  except  for  tbo 
impact  o  rounding  up.  as  do.scribod 
iiLovo.  winch  BX  does  not  boliovo  is 

significant.  BX  notes  that  tbo  remaining 

jmition  of  each  ordor  will  still  bo 
allocatiMl  based  on  tbo  coinpotitivo 
bidding  of  markot  liarticijiants.  In 
mil  ition  at  tbo  tinio  of  oxocution.  a  BX 
pption.s  Diroctod  Markot  Makor  will 
"avo  to  bo  (pioting  at  tbo  NBBO  for  tbo 
smo  of  the  Dinict.Ml  Allocation  to  nuioivo 
the  DircM.tod  Allocation,  which  is 
inlembMl  to  incont  tbo  Diroct.Ml  Markot 
Maker  to  (pioto  aggrossivolv.  bocau.so  bo 

wTmn  „p  and  niatcb  tbo 

NBBC)  after  tbo  Dinudod  Order  is 

riM.oivod.  Similarly.  BX  boliovos  there  is 
an  incontivo  for  DiriM.fod  Markot  Makiirs 
ft)  tpioto  comjjotitivolv  oven  tbougb  tbov 
may  nicoivo  a  DiriMdod  Allocation  wlion 
sueb  Dinudod  Markot  Makor  is  not  on 
bo  NBB(3  at  the  time  of  order  receipt, 
nut  IS  at  tlio  time  of  oxiM.ution.  BX  alsii 
notas  that  BX  (Jiitions  Dinudod  Markot 
Makers  will  bavo  greater  (pioting 
oblipfion.s  than  other  BX  Options 


IJ.  Sclf-Hcoulnlorv  Or-anizution  '.s 
Statement  on  Ihnden  on  Competition 

The  Exchange  does  not  boliovo  that 
llm  proposed  rule  cliango  will  iniiioso 
any  burden  on  compotition  not 
I  nooo.ssary  or  appropriate  in  fui  tboranco 
1)1  IIk;  purpo.sos  of  the  Act.  'I’bo 
CDinpotition  among  tbo  options 
nxebangos  is  vigorous  and  this  (iropo.sal 
IS  mtoiK  0(1  to  afford  tbo  BX  Oj, lions 
market  the  opportunity  to  compote  for 
(bioctod  order  flow.  In  that  regard,  tbo 
proposal  IS  pro-coniiiotitivo  and  will 
offer  mark(d  |)articipant.s  an  additional 
voiuio  for  tbo  ox(M:ution  of  direudod 
(Ji-dors.  Tbo  Excbango  doo.s  not  boliovo 
tliat  tbo  proposal  inqio.sos  a  burden  on 
intra-markot  comiiotition  not  nocossarv 
01  aj)j)roj)riato  in  furtboranco  of  tin* 
pmpo.so.s  oftboA(d.  b(M:au.so  tboab'ilitv 
to  .S(M1(1  (bro(d(Ml  orders  is  availablo  to  all 

lartH;ij)ant.s  andtboabilitvto  become 
a  Markot  Makor  is  availablo  to  all 
Markot  Makers. 

C.  Selj-Ilegulotory  Oiyanizut ion's 
Statement  on  Comments  on  the 
Proposed  Pale  Clumoe  Received  Prom 
Members.  Participants,  or  Others 

No  written  commonts  wore  oiilmr 
.s()bcit(Ml  or  iMMioivod. 

HI.  Date  of  Effect iveno.ss  of  (he 

Ruli.  Chang,, 

C>omniis.sion  yVetion 
\Vitbiii  4.'5  (lays  of  the  date  of 
publication  of  this  notice  in  tbo  Federal 
Register  or  within  .such  longer  period  (i) 
as  tbo  (Mimmi.ssion  may  designate  up  to 
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no  (lays  of  such  date  if  it  finds  such 
longcir  piniod  to  lx;  apjjropriate  and 
l)ul)lislu:s  its  reasons  for  so  finding  or 
(ii)  as  to  wliicfi  tlie  Kxcfiange  consents, 
tin:  (x)inuiission  sfiall:  (a)  hy  order 
approve  or  disapprove  sucli  ])ro])ose(l 
rule  cliauge.  or  (1))  institute;  i)roc{;(;{lings 
to  (i(;t(;riuine  \vlu;tlu;r  tlie  proposi;(f  rule 
cliauge  .sfioidd  lie  di.sapiiroved. 

IV,  Solicitation  of  Comments 

Interestcid  persons  arc;  iuvit(;d  to 
sulimit  written  data.  vi(;ws.  and 
argninents  concerning  tiu;  fomgoing. 
including  wlietlu;r  tlu;  jiroposed  rule 
cliauge  is  consistent  witli  tlie  Act.  The 
(  Aiiiniii.ssion  also  re(|n(;sts  and 
(;iiconrages  inter(;st(;(l  persons  to  snhniit 
coiinnents  on  the  following  specific 
(jnestions: 

•  Ihiliki;  the  Directiid  Order  rules  of 
other  options  exchanges.  HX's  jirojio.siid 
rule  would  not  nuinire  that  a  Dinicted 
Market  Mak(;r  he  cinoting  at  tlie  N11130 
at  the  time  a  Dinicted  Order  is  niceived. 
Would  the  lack  of  the  NHBO  (inotiiig 
r(;(|nireineiit  impact  market  makers' 
incentives  to  (pioti;  competitivcilv'/  If  so. 
how?  If  not.  whv?  If  other  options 
(;xchanges  (;liniinated  tlie  re(inir(;nieiit 
that  l)irt;ct(;d  Market  Mak(;rs  (piote  at 
the  NHHO  to  rec(;iv(;  l)irect(;d  Ord(;rs  as 
part  of  their  Directed  Order  proce.ss. 
what,  if  anv  impact  would  then;  lx;  on 
mark(;t  maker  (pioting  h(;havior,  and 
more  g(;n(;rally  on  the  (piality  of 
(|notations  in  the  options  markets? 

•  Under  the  pr(i])osed  rnh;.  a  Dimcted 
Market  Mak(;r  to  whom  an  order  is 
directed  in  an  option  snhj(;ct  to  the 
{;xchaiige's  Price/Time  (;x(;cntioii 
algorithm  would  r(;ceive  a  4{)% 
allocation  alu;ad  of  orders  of  oth(;r 
market  participants,  iiiclndiiig  customer 
orders  that  had  time  priority  ov(;r  the 
nir(;cted  Mark(;t  Mak(;r's  (piotation. 
What,  if  any.  concerns  do(;s  this  raise  for 
the  ojitions  markets? 

Oomnients  mav  lx;  snhmitted  hv  anv 
of  the  following  iiu;thods: 

EU'ctionic  (Joninunils 

•  U.se  the  Uommission's  Internet 
comment  form  (yi///;;//n  n  n  ..sec.goi  / 
rulcs/sro.shtiul):  or 

•  Send  an  email  to  ni/e- 
(:()ninwnts@s(H:.gov.  lM(;ase  include  File 
Nnnilx;r  .SR-BX-201 3-()l(i  on  tin; 
subject  line. 

Pdfuiv  (A)i]inu!n(s 

•  .Send  paper  comments  in  triplicate 
to  Idizaheth  M.  Murphy.  S(;cr{;tary. 
.Si;cnriti(;s  and  Exchange  (ximmission. 
100  F  .Str(;et  NE..  Washington.  D(; 
2().')4n-10t)(). 

All  snhmissions  should  refer  to  File 
Nnnilx;r  SR-BX-2()13-()l(i.  This  file 
nnnilx;r  should  lx;  inclnd(;d  on  the 


snhj(;ct  line  if  email  is  used.  To  help  the 
Uommission  proc(;ss  and  revi(;w  your 
connii(;nts  more;  (;fficiently.  pl(;a.s(;  nsi; 
only  one  ni(;thod.  Tin;  Uommission  will 
po.st  all  connn(;nts  on  the  Uommission’s 
int(;rn(;t  W(;h  site;  (hltp://\\’\\  \\’.s(;(:.g()v/ 
riilds/sro.slUinl).  Uo])i(;s  of  tin; 
snhmission,  all  snl).s(;(|n(;nt 
amendnu;nts.  all  writt(;n  stat(;m(;nts 
with  resp(;ct  to  tlu;  i)ropos(;d  rnh; 
change;  that  an;  filed  with  tlu; 
Uommission.  and  all  writt(;n 
communications  relating  to  tlu; 
pro])os(;d  rule  changi;  lx;tween  the 
Uommission  and  any  person.  otlu;r  than 
those  that  may  he;  withheld  from  the 
pnhlic  in  accordance  with  the 
])r()visions  of.')  IJ.S.U.  .').')2.  will  he; 
available  for  Web  site  viewing  and 
])rinting  in  the;  ('commission's  Bnhlic 
Reference  Room,  100  F  Stre;e;t  NE., 
Washington.  DU  20.')40.  on  official 
hnsin(;.ss  days  lx;tw(;(;n  the;  hours  of 
10:00  a.m.  and  3:00  p.m.  Uopies  of  such 
filing  akso  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the;  Exchange.  All  comments 
re;ce;ive(l  will  lx;  posted  without  change; 
the;  Uommission  (l()(;s  not  edit  pe;rs()nal 
i(le;ntifying  information  from 
snhmissions.  Yon  should  submit  onlv 
information  that  von  wish  to  make; 
available;  publicly.  All  snhmissions 
should  r(;fe;r  to  File;  Nnmh(;r  .SR-BX- 
201 3-01().  and  should  he  snhmitted  on 
or  lx;fe)re;  A|)ril  1. 2013. 

For  the;  Uoiiiiiiission.  by  tlu;  Dix'ision  of 
Trading  and  Miirkels.  pursuant  to  d(;l(;gal('d 
anihoritv.-'’ 

Ke;vin  M.  O'Neill, 

Dcpiilv  S(‘(:ral(irv. 

It  K  Ddi;.  :'ni:e-n.').'')4:i  I'ihsl  and 
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notice;  is  lu;r(;l)y  givern  that  on  Fe;l)rnarv 
10,  2013.  The;  NASDAQ  Stock  Mark(;t 
EEC  ("NASDAQ"  or  "Exchange;”)  file;(l 
with  tlu;  .S(;e:nriti(;s  and  lixchange; 
Uommission  (“Uommission”)  the; 
j)roj)o.se;el  rule;  change;  as  (l(;.s(:rih(;(l  in 
ite;ms  1.  IE  and  III  lx;l()W.  which  lt(;ms 
ha\  e;  lx;e;n  ])re;])ar(;el  hv  tlu;  se;lf- 
r(;gnlate)rv  organization,  'flu; 

Uommi.ssion  is  juihlishing  this  notice;  to 
solicit  (:()nmu;nts  on  the;  pr()po.se;(l  rule; 
change;  from  inte;re;ste;(l  ])(;r.s()ns. 

E  Se;lf-R(;gulatory  Organization’s 
Slateiment  of  the;  T(;rins  of  Substance;  of 
the;  Fre)pose;el  Rule  Uhange; 

NA.SDAQ  is  filing  with  tlu;  .Se;(:nritie;s 
and  Exchange;  Uommi.ssion  (".SE(r'  or 
“('ommission”)  a  jiropo.serd  rule;  change; 
anu;nel  tlu;  att(;.station  r(;(]nir(;nu;nt  of 
NA.SDAQ  Rule;  4780  to  allow  a  R(;tail 
M(;ml)(;r  Organization  (“RMO")  to  atteist 
that  "substantially  all”  or(l(;rs  snl)mitt(;el 
to  tlu;  R(;tail  Brice;  lm])r()V(;me;nt 
Program  (tlu;  "Program”)  will  epialify  as 
"Re;tail  ()r(le;rs.”  NA.SDAQ  Rule; 
47}{()(h)(2)(U)  cnrr(;ntly  re;(]nire;.s  RMOs 
to  atte;.st  that  "any  orde;!'"  will  so  (|nalify, 
(;ff(;ctive;ly  pre;ve;nting  ce;rtain  significant 
re;tail  hroke;rs  from  jiarticipating  in  the; 
Program  due;  to  ()pe;ratie)nal  constraints. 

The;  text  of  the;  ])r()p()S(;el  rule;  change; 
is  available;  from  NA.SDAQ’s  Woh  site;  at 
http:/ /ndsddq.i'.c.hwallsiwdt. com/ 
Filings/,  at  NA.SDAQ's  principal  office;, 
and  at  the;  Ciommission's  Public 
Re;fe;r(;iu:(;  Room. 

IE  Se;lf-Re;giilate)ry  Oi'ganizatiein’s 
Stalement  of  the;  Piirpeese;  eif,  and 
.Stfiiuteiry  Basis  for,  the;  Piopeised  Rule; 
(Change; 

In  its  filing  with  tlu;  Uommi.ssion. 
NA.SDAQ  include;!!  .stat(;nu;nts 
(:on(:e;rning  the  pnr])ose;  of  and  basis  for 
tlu;  ])r()po,s(;(l  rule  change;  and  di.scnssod 
any  comme;nts  it  rt;celv(;d  on  tlu; 
propo.sed  rule;  change.  The  text  of  these 
statements  mav  he;  examined  at  the 
jilaces  s])(;cifie;(l  in  Item  IV  h(;low. 
NA.SDAQ  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  U  below,  of 
the;  most  significant  aspects  of  such 
statements. 

A.  Scif-Hcgdidtorv  Orgduizdt ion’s 
Statement  oj  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bale 
(ihani’e 

1.  Pnr])os(; 

The  Exchange  is  jiroposing  an 
amendment  to  NA.SDAQ  Rule; 
478()(1))(2)(U)  to  ])r()viele;  that  an  RMO 
may  attest  that  “substantially  all”  of  the 
orders  it  submits  to  the  Program  are; 
Retail  Orders,  as  deifined  in  NA.SDAQ 
Rule  478()(a)(2),  replacing  the 
re;(piire;m(;nt  that  the  RMO  inihst  attest 
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that  all  suhinitted  orders  (]ualifv  as 
Retail  Orchas. ' 

Under  cairrent  NASDAQ  Rule  4780.  a 
inemlxa'  organization  wishing  to  become 
an  RMO  must  submit:  (A)  An 
a])|)li(:ation  form:  (B)  sn])])orting 
docnnuaitation:  and  (U)  an  attestation 
that  “anv  ordta”  submitted  as  a  Retail 
Onha-  will  (inalilv  as  such  niuha' 
NASDAQ  Ride  4'78().  * 

Accordingly,  the  Exchange  is 
jn  oposing  a  de  minimis  relaxation  of  the 
RMO  attestation  ri;(|nirement  in  order  to 
accommodate  these  svstian  limitations 
and  ex])and  the  access  of  nitail 
customers  to  the  benefits  of  the 
Program.  Specifically,  as  inoposed  an 
RMO  would  he  jaa  initted  to  send  de 
minimis  cjnantities  of  agencv  orders  to 
the  Exchange  as  Retail  Orders  that 
cannot  he  explicitly  attested  to  under 
existing  definitions  of  the  Program. 

The  Exchange  will  issue  an  Eipiity 
Trader  Alert  to  make  clear  that  the 
“snhstantially  all"  language  is  meant  to 
jiermit  the  jiresence  of  only  isolated  and 
de  minimis  ipiantities  of  agencv  orders 
that  do  not  (inalifv  as  Retail  Orders  that 
cannot  hi;  segregated  from  Retail  Orders 
due  to  systems  limitations.  In  this 
regard,  an  RMO  would  need  to  retain,  in 
its  hooks  and  records,  adeipiate 
substantiation  that  substantially  all 
orders  sent  to  the  Exchange  as  Retail 
Orders  met  the  .strict  definition  and  that 
those  orders  not  meeting  the  strict 
definition  are  agency  orders  that  cannot 
he  segregated  from  Retail  Orders  due  to 
system  limitations,  and  are  de  minimis 
in  terms  of  the  overall  nnmher  of  Retail 
f)rders  sent  to  the  Exchange.'’ 

2.  Statntorv  Basis 

The  Exchange  believes  that  its 
])roj)osal  is  consistent  with  the 
reiinirements  of  the  Act  and  the  rides 
and  regulations  thereunder  that  are 
a])])licahle  to  a  national  securities 
exc:hange.  and.  in  particular,  with  the 
re(|nirements  of  Section  8(1))  of  the  Act.*’ 
In  jiarticnlar.  the  Exchange  believes  the 
pro])o.sed  change  furthers  the  objectives 


'  SiH!  .Securities  KxchaiiKe  Act  Release  No.  (ia747 
(lanuai  v  211.  2(n:i)  (.SR-.NY.SR-  'O  Cl-OH) 
(sul)slanlialty  similar  lo  llii^  tiling  al  liaiul). 

■'  A  Retail  Order  is  delineil  in  NA.SD.XQ  Rule 
47a()(a)(2).  in  pari,  as  "an  agencv  or  riskless 
principal  orchu  thal  originaR^s  Iroin  a  natural  peuson 
and  is  snhmitted  lo  NASDAQ  liv  a  Retail  Meinlair 
Organization,  provided  that  no  change!  is  made  to 
the  terms  ot  the  ordis'  u  illi  nispes:!  lo  price  (exce|)l 
in  llu!  case  that  a  market  ord(!r  is  changed  to  a 
mark(!lahl(!  limit  ord(!r)  or  side  ol  market  and  the; 
order  does  not  originate  Irom  a  trading  algorithm  or 
any  other  compntiirized  iiKilhoilologv." 

'■The  l‘'inancial  Industry  Rcignlalory  Authority. 
Inc.,  on  hediiilt  ot  llie  Kxchange.  will  review  a 
miiinher  organization's  compliance  with  these 
nupiin^menls. 

'■  1.')  II.S.C.  781(h). 


of  Suction  (i(l))(.‘i)  of  the  Act.^  in  that  it 
is  dosignod  to  inovont  fnmdnlont  and 
mani|)nlativ(!  acts  and  |)ractici;s.  to 
promote  just  and  luinittihlo  ])rincipli!S  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transiictions  in  .securities, 
and  to  remove  im])(!diments  to  and 
])erfect  the  mechanism  of  a  free  and 
o])en  imirket  and  a  niitional  market 
system. 

The  Exchange  believes  that  the 
proiiosed  rule  change  is  designed  lo 
prevent  frandnlenl  and  maniinilative 
acts  and  jiractices  because,  while  the 
pro])osed  rule  change  represents  a 
relaxation  of  the  attestation 
re(]nirements,  the  change  is  a  de 
minimis  relaxation  that  still  reipiires  the 
RMO  ajiplicant  to  attest  that 
“snhstantially  all"  of  its  orders  will 
qualify  as  Retail  Orders.  The  slight 
relaxation  will  allow  enough  flexihilitv 
to  accommodate  sv.stem  limitations 
while  still  ensuring  that  only  a 
fnictional  iimonnt  of  orders  snhmitted  to 
the  Program  would  not  (|nalifv  as  Retail 
Orders. 

'I’he  Exch.mge  believes  that  the 
jiroposed  ride  change  promotes  just  and 
eipiitahle  jirinciples  of  tradi;  hecan.se  it 
will  ensure  that  similarly  situated 
member  organizations  who  have  only 
slight  dillerences  in  the  capability  of 
their  systems  will  he  able  to  e(]nidlv 
benefit  from  the  Program. 

The  Exchange  hitlieves  that  the 
pro])o.sed  rule  change  will  ritmove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  system  because  it 
will  allow  member  organizations,  who 
are  concerned  ahoni  its  .system 
limitations  not  allowing  100% 
certification  that  snhmitted  orders  are 
Retail  Orders,  to  still  participate  in  the 
Program.  By  removing  impediments  to 
particijKition  in  the  Program,  the 
pro])osed  change  would  iiermit 
ex])anded  access  of  retail  cicstomers  to 
the  price  im|)rovement  and 
transjiarencv  offered  hv  the  Program  and 
thereby  |)otentially  stimulate  further 
price  conijietition  for  retail  orders. 

B.  ScIf-BfigiihitoiT  Organization's 
Stalainant  on  Bnrdan  on  OoinpctHion 

NASDAQ  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  comjietilion  tlnit  is  not 
necessary  or  a])])ro])riate  in  furtherance 
of  the  ])nr]jose.s  of  the  Act.  The 
Exchange  hitlieves  that  the  amendment, 
by  increasing  the  level  of  particiiiation 
in  the  Program,  will  increa.se  the  level 
of  comjietition  around  retail  executions 
such  that  retail  investors  would  receive 


^  i.s  i!..s.(:.  78r(i))(.s). 


better  prices  than  they  currently  do  on 
the  Exchange  and  potentially  through 
bilateral  internalization  arrangements. 
The  Exchange  believes  that  the 
transparency  and  competitiveness  of 
ojierating  a  ])rogram  such  as  the  Retail 
Prici!  Imiirovement  Program  on  an 
exchange  market  would  result  in  better 
])rices  for  retail  investors,  and  benefits 
retail  investors  by  (!X])anding  the 
ca])al)ilities  of  Exchanges  to  encompa.ss 
jiractices  cnrrentlv  allowed  on  non- 
Exchange  venues. 

O.  Solf-Bagahitorv  Organization's 
Statoinant  on  (Jonnnonts  on  tha 
Proposad  BuIh  Ohanga  Recoivod  From 
Mainhcns,  Participants,  or  Others 

Written  comments  were  neither 
.solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposeil  Rule  (Change  and  Timing  for 
(Commission  Action 

Whthin  4.'i  days  of  the  date  of 
inihlication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Uommi.ssion  mav  designate  up  to 
DO  days  of  such  date  if  it  finds  such 
longer  period  to  hi;  appropriate  and 
publishes  its  ritasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  c.onsents. 
the  (Commission  shall:  (a)  Bv  order 
ajiprove  or  disa])])rove  such  proposed 
ride  change,  or  (h)  institute  ])roceedings 
to  determine  whether  the  |)ropo.sed  ride 
change  should  he  di.sapproved. 

IV.  Solic:itation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  mav  he  snhmitted  by  anv  of 
the  following  methods: 

Electronic  Oonunents 

•  Use  the  Commission’s  Internet 
comment  form  [http:/ /www. sec. gov/ 
rnles/sro .sht ml j\  or 

•  Send  an  email  to  ride- 
comments@sec.gov.  Please  include  Hie 
Nnmher  SR-NASDAQ-2()1 3-031  on  the 
subject  line. 

Paper  Oomments 

•  .Send  piiper  comments  in  trijilicate 
to  Elizabeth  M.  Mnrphv.  Secretary. 
Securities  and  Exchange  (Commi.ssion, 
100  F  Street  NE..  Washington,  D(C 
20.'549-1090. 

All  submissions  should  refer  to  File 
Nnmher  SR-NASDAQ-201 3-031.  This 
file  nnmher  should  he  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
(Commission  process  and  review  yonr 
comments  more  efficiently,  jilease  n.se 
only  one  method.  The  (Commission  will 
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po.st  all  coinmont.s  on  the  (^oinini.ssion'.s 
inttjrnet  Wc;!)  .site  (/i///>.7/n  n  n’..sec.go\'/ 
riilas/sro.shtiiil).  (iopitss  ol  the 
suhinission.  all  suhsecpient 
anuMKliiKMits.  all  written  statements 
with  respect  to  the  propo.sed  nih; 
change  that  are  filed  with  the 
(loinmi.ssion.  and  all  written 
coinnumications  ndating  to  tin; 
pro])osed  rule  change  hetwecm  the 
(ioinmi.ssion  and  anv  person,  other  than 
those  that  may  he  withludd  from  the 
puhlic  in  accordance  with  the 
provisions  of  .'j  IJ.,S.(;.  .'5.'i2.  will  In; 
available  for  \V(!h  site  vicnving  and 
printing  in  the  (Commission's  Pnhiic 
Reference  Room.  100  F  .Strcud  NH.. 
Washington.  IXC  20.')4‘).  on  official 
hnsiness  (lavs  h(!tw(;en  tin;  hours  of 
10:00  a. 111.  and  8:00  p.ni.  (Copicjs  of  such 
filing  al.so  will  he  availahle  for 
inspection  and  copying  at  the  principal 
office  of  NA.SDAQ.  All  comments 
received  will  he  posted  without  change: 
the  Commission  does  not  (ulit  ])(!rsonal 
identifying  information  from 
snhmi.ssions.  Yon  should  snhniit  onlv 
information  that  yon  wish  to  make 
pnhiicly  availahle.  All  .snhmi.ssions 
should  refer  to  Fih;  Nmiiher  .SR- 
NA.SDAQ-201 8-081  and  should  he 
snhmitted  on  or  hefori;  April  1. 2018. 

for  till!  (Coiinnission.  1)\'  the;  llivision  of 
Tnuliiig  and  MarktMs.  jiursiianl  to  (l(;l(;gal(;d 
aulliorilv." 

Kevin  M.  O'Neill. 

Depuiv  Sccrclan . 
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BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-69045;  File  No.  SR-NYSE- 
2013-02] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Order 
Approving  Proposed  Rule  Change 
Adopting  investigation,  Disciplinary, 
Sanction,  and  Other  Procedural  Rules 
That  Are  Modeled  on  the  Rules  of  the 
Financial  Industry  Regulatory 
Authority  and  To  Make  Certain 
Conforming  and  Technical  Changes 

March  201  :t. 

I.  Introduction 

On  laniiary  4.  2018.  New  York  .Stock 
Rxchango  LhC  (“NY.Sff  or  the 
"Rxchango”)  filed  with  the  .Securities 
and  lixchangi;  (Commission 
(■‘(’.ommission").  |)iirsnant  to  .Scjction 
l‘l(h)(l)  of  the  .Securities  Fxchange  Act 
of  1084  (".Act")  '  and  Riih;  10l)-4 

''i7(:iK2(i().:u)-:i(a)(i2). 

'  i.i  ir.s.c,  7as(l))(i). 


thereimder.-  a  ])ro])o,sed  rule  cliangi;  to 
adopt  rules  governing  investigations. 
discipliiK!  of  memhers,  sanctions  that 
can  he  ini]K)S(!d  as  a  rcisult  of 
discijilinary  prociiedings.  cease  and 
desist  authority,  and  other  procedural 
rules  that  are  modeled  on  tlu;  rules  of 
the  Financial  Industrv  Riigiilatorv 
Authority  ("FINRA").  The  pro])osed 
rule  change  was  puhlisluul  for  comment 
in  the  Federal  Register  on  laniiarv  24. 
2018. '  The  (Commission  receiviul  no 
comments  on  tin;  propo.sed  rule  change. 
This  ord(!r  aj)prov(!.s  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

On  July  80,  2007,  the  National 
Association  of  .Securities  Dealers,  Inc. 
("NASD"),  the  Exchange,  and  NYSE 
Regulation.  Inc.  ("NY.SER”) 
con.solidated  their  nienih(!r  firm 
r(!gulation  ojierations  into  a  comhined 
organization.  FINRA.  and  entered  into  a 
jilaii  to  allocate  to  FINRA  regulatory 
res])onsihilitv  for  common  rules  and 
common  memh(!rs  ("17d-2 
Agrecnnenf ’).'  The  17d-2  /Xgreeimait 
was  entered  into  in  accordance  with  the 
reciuirements  of  Rule  17d-2  under  tin; 
Act,'’  which  iiermits  s(’lf-r(!gulatorv 
organizations  (".SROs”)  to  allocate 
r(!gulatory  responsihilities  with  riisjiect 
to  common  memhers  and  common 
riihis.  In  2()()7,  the  parties  al.so  entenul 
into  a  Regulatorv  .Sia  vices  Agnunnent 
("R.SA").  wherehy  FINRA  was  retained 
to  perform  cin  tain  r(;gulatory  servic(;s  on 
hehalf  of  NY.SER  for  non-common  rules. 
On  )une  14.  201 0,  the  Exchange, 

NY.SER.  and  FINRA  amended  the  R.SA 
and  nitained  FINRA  to  iierlorm  tin; 
market  surveillance  and  enforemnent 
functions  that  had  previouslv  hcuai 
performed  hy  NY.SER  up  to  that  point.*’ 
Accordingly,  since  )une  14,  2010. 

FINRA  has  been  |)erforming  all 
enforcement -related  regulatory  services 
on  hehalf  of  NY.SER.  including 
disciplinary  jiroceedings  relating  to 
NY.SE-only  rules  or  against  both  dual 
nuanhers  and  non-FlNRA  members. 

According  to  the  lixchangc;,  to 
facilitate  FlNRA’s  performance  of  these 
enforcianent  functions  under  the  R.SA 
and  to  furtlua'  harmonize  the  ruliis  of 
FINRA  and  NYSE  giaKaally.  NYSE  is 

^  17  CI  K  24().l<ll)-4. 

‘  .S<u:ui  ili(!.s  i;x(:liiin};(!  Ai:l  l<(!l<!,'ts(!  \<i.  ()K(i7(i 
(liiniiiii  v  Hi.  2()i:i).  711  l•■K  .'■)2i:i  ()aiuiiirv  24.  20i:i) 
("Nolicd"). 

•'  Sec  .S(t(:iii  ili(!S  l-Achaii^ir  Act  K(!li!as('  No.  .a(il4fi 
duly  2(i.  2(107),  72  I  K  42140  (August  I.  2007)  (I'ili^ 
No.  4-.')44)  (Nolico  ol  l•'iliIl‘^  and  Order  .Xijproviiif; 
and  Doclarini'  I'dlocliva;  a  I’lan  lor  llio  Allocalioii  ol 
Ko‘;nlatoi  \’  Ki!S|)onsil)iliti(!s). 

■  17  C:i  K  240.17d-2. 

'■.See  .Socnrilio.s  |•:x(:ll.'ln»(!  Acl  K(!l(!as(!  .No.  02;i.'j.'j 
llnno  22.  2010).  7.')  I  K  :i072<)  |)nno  2».  2010)  |.SK- 
NY.Sli-20 10-40). 


proposing  to  adojit  the  text  of  the 
i’’lNRA  Rule  801)1)  .Sia  ies  and  Rule  OOOO 
.Sia  ies,  which  s(!t  forth  riihis  for 
conducting  investigations  and 
(aiforcement  actions.  The  Ixxchange 
jiropo.ses  to  ado])t  most  of  FINRA 's  rules 
that  are  .set  forth  in  FINRA  Rule  MOOD 
and  001)0  .S(ai(!s  with  no  modification  or 
only  with  conforming  and  technical 
changes."  Ilowevia',  in  ciatain  key 
resiKicts,  the  propo.sed  NY.Sf]  rules 
would  continue  to  differ  from  FINRA’s 
ruhis.  .Siiecifically.  as  de.scrihed  in  more 
detail  below,  NY.SE  jiroposes,  in  part,  to 

(1)  (istahlish  processes  for  .settling 
disciplinary  matters  both  before  and 
after  the  issuance  of  a  complaint  that 
differ  both  from  NY.SE's  current 
.Stipulation  and  (Consent  jirocess  and 
FlNRA’s  current  settlement  jiroces.ses; 

(2)  retain  the  NY.SIx  .selection  proce.ss  for 
Hearing  Panelists,  rather  than  use 
FINRA’s  Panelists;  (8)  retain  the 
suhstanci!  of  NY.SE’s  current  a])])ellate 
process:  (4)  have  NY.SE’s  (ihief 
Regulatory  Officer  ("(]R()’’)  rather  than 
FINRA’s  fieiuM'al  (-oun.sel  make  certain 
])rocedural  decisions  in  the  jiroposed 
rules;  (.8)  have  NY.SE’s  ORO  rather  than 
I'lNRA’s  (8']0  authorize  certain 
jiroceedings;  (B)  have  FINRA’s  (]hief 

1  tearing  Officiu'  rather  than  FINRA’s 
National  Adjudicatory  (Council  ("NA(;’’] 
review  certain  decisions;  (7)  retain  the 
current  NY.SE  list  of  minor  rule 
violations,  with  emtain  technical  and 
conforming  amendments,  while 
ado|)ting  FINRA’s  minor  rule  violation 
fiiK!  levels  and  k’lNRA’s  jirocess  for 
im])osing  them:  and  (8)  not  allow 
proc(U!d.s  from  fines  and  other  moiudary 
sanctions  to  he  used  for  gemaal 
cor])orate  purposes.  The  major 
diffenmccis  from  the  FINRA  rules  are 
highlighted  below.** 

'  TIk!  lollow  iiif;  |)n)|)()S(!cl  NY.SK  Knlc!S  would  Im; 
idiMiticid  lo  tlio  loxi  ol  Ilnur  (:oniili!rp;n'l  I'INK-X 
Knins:  <u:n-!n;i4.  <1142.  !n4a.  '121:1- 

'121."j.  (1222.  >12:i:i-'1241.  '12(il.  !12(i:t-<12(i(i.  and  '12'1(1. 
'I'Ik!  l'A(:lian<>(!  also  iiiado  oidv  coiddrndng  and 
(oclndca)  clnnymis  lo  cHutain  I'l.NKA  rnlos.  sncli  as 
(:lianf>iiv4  '■m(!ml)or"  and  "associalod  inuson"  to 
■'incinhor  or;;anizalion"  and  "coviui'd  porsoii." 
ri!sp(;(:ti\ olr :  cliaiif’iiif;  cross-nddnuioos  lo  l-'INKA 
rnlos  lo  cross-ridoroinxis  lo  lAcliaiif^t!  rnlos:  and 
ollior  non-snl)slaidivo  cliansos.  'I'lio  Idllowin” 
proposed  .NX'.Sl';  Knlos  indndo  oidv  snc:li 
coidorndno  <ind  locindcal  iiniondnionls  lo  llioir 
conidorparl  I'lNKA  rnl(!  Utxl:  111  1(1. 1112(1.  1121(1, 

1121  1.  Ii:il  1.  11:1:10.  <11  1(1.  <114:1.  '114.').  <12.'‘>2.  <12(12. 
<1207.  <l,a21,  <l,">27.  <1(12(1.  and  <1117(1.  I’roposod  NY.SH 
Knio  II  1:111  would  sot  lorlli  r(4oidion  ol  jnrisdiclion 
provisions  modolod  on  Ar(ii:lo  IN'.  .Soction  (1  and 
■Nrliclo  V.  .Soclion  4  of  llio  I'lNKA  llvlaws.  'I’lu!  loxi 
ol  llio  proposed  rule  is  snl)s(aidiallv  (lie  same  as  (lie 
loxi  in  I'lNK.N's  llvlaws.  except  (liat  in  para^rapli  |d) 
it  contains  a  provision  osl.'il)lisldn>>  liow  llio 
Iransition  period  I'roin  NY.Sl'i  Knlo477  will  worl;. 
NY.SI'i  also  made  certain  conlorininj;  chaiif^es  lo 
cross-releronces  outside  the  H(l(l(l  and  !l(l(l(l  series. 

“A  detaileii  descrijition  ol  NY.SH's  current  rides 
and  proposed  cliaiif^es  can  lie  round  in  the  Notice. 
.See  stipni  nolo  .’I. 
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Transition 

Following  a])proval  of  the;  projjosed 
rule  change,  the  Fxchang(!  intinuls  to 
announce  the  (diectivc;  (late  of  the  new 
rules  at  least  30  days  in  advance  in  an 
Information  Memorandum  to  its 
immihers  and  memlxir  organizations.  To 
further  facilitate;  an  ord(;rlv  transition 
from  the  current  nil(;s  to  the;  new  rules, 
the  Fxchange  |)ropos(;s  that  certain 
matt(;rs  already  initiat(;d  under  the 
current  rules  would  lx;  com|)leted  under 
such  rnh;s.” 

Proposad  NYSE  Hula  3000  Sarias 

The  Exchange  ))roposes  to  ado])t  the 
text  of  FINRA  Rules  8110  thnnigh  8330. 
Inve.stigation  and  Sanctions,  as  NYSE 
Rules  8110  through  8330.  with  the 
differences  descril)ed  below."’ 

Unlike  FINRA  Rule  8313.  proposed 
NYSE  Rule  8313  would  provide  that  the 
Exchange  would  ]nil)lish  all  final 
disci])linary  decisions  issued  under  the 
])ro])osed  NY.SE  Rule  9000  .Seri(;s,  other 
than  minor  rule  violations,  on  its  Web 
site.' '  According  to  the  Exchange,  this 
codifies  its  long-standing  practice.  By 
way  of  c;omi)ari.son.  FINRA 's  Rule  8313 
provid(;s  that  disciplinary  complaints 
and  decisions  that  m(;(;t  c(;rtain  criteria 
will  he  (;ither  published  (x-  made; 
available  upon  retpiest. 

Further,  unlike;  I-'INRA  Rule  8320(a). 
tlx;  NYSE  Rule  would  not  provide  that 
])roce(;ds  from  iin(;s  and  otlu;r  monetarv 
sanctions  could  he  used  for  general 
cori)orate  ])nrix)ses.  (]urr(;ntly,  tin; 
Exchange;  use;s  fine;  meenies  fe)r 
re;gnlate)ry  pnrpe)se;s  suhjeed  te)  the; 
appren  al  e)f  the;  NYSER  Beearel.'-  The; 
re;maineler  e)f  the  pre)])ose;el  rule  is 
snhstantially  the;  same  as  the  text  in 
FlNRA's  e;ounte;rp;irt  rule,  with  eenlv 
conforming  and  tee:hnie:al  amenehnents. 

Proposad  NYSE  Hula  9000  Sarias 

'I'he  Exchange  pre)])e)se;s  to  aelopt  the 
text  of  FINRA  Rules  9110  throngli  9290. 

''Siu!  Notico.  sitprii  noli!  3.  78  I-K  at  .3218-l!l 
(disoussiii^  llx!  particular  circuinslanciis  iintlcr 
wliicli  till!  current  rules  would  coutiuui!  to  ap|)lvj. 

'"MNKA  do(!s  not  have  a  Kule  8212.  Moreover, 
the  I'ixchauee  is  relaiuiuf’  NY.S8  Rule  4  IttlJ,  which 
concerns  reports  ol  listed  securities  transactions 
ellectiid  oil  the  lixchauge,  .As  such,  the  Kxchaui^e  is 
not  proposiiie  to  adopt  IdNK.A  Kule  8213.  NY.Sl']  is 
also  not  proposing;  to  adopt  MNK.A  Rule  8312. 
which  descrihes  I'lNR.A's  Hrokert  lieck  disclosures. 
As  such,  to  luaiutaiu  cousisleucv  with  I'lNRA's  rule 
uiuuheriue.  the  Kxchaujie  has  desieuated  proposiid 
NY.SR  Rules  8212.  8213  and  8312  as  "Riiserved." 

' '  .Accordiuj’  to  the  Kxchau>;e.  consistent  with 
current  practice,  a  deteruduatiou  in  a  statulorv 
dis(|ualilicatiou  |)roceediu>;  under  the  |)roposed 
NY.SI'i  Rule  !)32()  .Series  would  not  he  considered  a 
discipliuarv  decision  and  thus  would  not  he  suhject 
to  puhlicaliou. 

.See  .Securities  Rxchauee  Act  Release  Nos. 

5.3083  (Oeciunher  22.  2001)).  71  FR  78407  (Oeceuiher 
20,  2000)  (.SR-NY.Si;-200l)-100)  and  55210  Oauuarv 
31 .  2007).  72  t'R  577!)  (lAihruarv  7.  2007). 


Undo  of  Br(x:(;dur(;.  a.s  NYSE  Rules  9110 
through  9290,  with  tlx;  diff(;r(;nc(;.s 
d(;.scrih(;d  below. 

Proposad  NYSE  Hula  9130  Through 
9133 

Bropo.si;d  NYSE  Rules  ‘1130  through 
9138  would  govern  tlx;  .s(;rvic(;  of  a 
complaint  or  otlx;r  pnxtednral 
documents  under  the  NYSE  Rules.  Tlx; 
text  of  these  ])roix).s(;d  rules,  otlx;r  than 
pro])o.s(;d  NYSE  Rule  913.'j,  is  id(;ntical 
to  FlNRA's  connt(;rpart  rules.  Bro])os(;d 
NYSE  Rule  913.')  differs  from  its  FINRA 
coimterjiart  lx;can.se  it  deletes  a 
reference  to  filing  an  appeal  with 
FlNRA's  Office  of  Hearing  ()ffic(;r.  A.s 
|)revionsly  noted,  the  Exchange  is 
retaining  its  current  appeals  proce.ss. 

Proposad  NYSE  Hulas  9140  Through 
9143 

Propo.sed  NYSE  Rules  9140  through 
9148  are  among  the  rules  that  would 
govern  the  conduct  of  di.scijilinary 
proce(;dings.  Bropos(;d  NYSE  Rule  9141 
would  govern  appearances  in  a 
jiroceeding,  notice  of  appeiirances,  and 
r(;])r(;,sentation.  '■* 

(x;nerallv,  the  text  of  ])roj)o.sed  NY.SE 
Rules  9142  through  9148  is  snhstantiallv 
tlx;  same  a.s  the  text  of  FlNRA’s 
coimterjiart  rnl(;s,  with  only  confirming 
;md  technical  chang(;s.  However, 
|)ro]X).sed  NY.SE  Rules  9144.  9140,  and 

'  ‘  I’ropiiscd  N't’.Sl-;  Rule  !)120  would  sol  lorih 
doliiiilioiis  and  is  hasiid  ou  I'INR.A  Rule  !)120. 
which  ciirlaiu  couloriuiuj;  chaui;i!.s  lor  NY.SR's 
pro])os(id  rules.  Certain  deliued  terms  iu  I'INR.A 
Rule  0120  would  he  iuapplicahle  iu  the  Rxchau^e's 
rules— "Couusel  to  the  National  Adjudicatorv 
(ioiuxal."  "District  Committee."  "Rxteuded 
I’roceediu;)."  "FAteuded  I’roceediu”  Committee." 
"F'INK.A  Hoard."  "FINRA  Regulation  Hoard." 
"Ceueral  Couusel."  "Coveruor."  "Market 
Ke<>ulatiou  Committee."  "I’rimarv  District 
Committee."  "Review  Suheommittee."  ".Statutorv 
Dis(|ualillcatiou  Committee."  and 
".Suheommittee" — and  therelore  are  not  included  iu 
the  lu'oposed  rulechau”e.  The  F)xchauj>e  also 
proposes  to  include  certain  deliuitious  that  are  not 
iiuliided  iu  FlNRA’s  rule  text.  "Hoard  oi  Directors." 
"Chilli  Rei^ulalory  Oliicer"  or  "CRO."  "covered 
person,"  "DeiiarlmeuI  ol  Market  Re5>ulatiou." 
"De))artment  olMemher  Regulation."  "F)xchau‘'e." 
"F’loor-Hased  I’auelist."  "Head  ol  .Market 
Regulation."  and  ’OHice  ol  Hearing  Oltlcers"  are 
delinitious  that  a|)pear  iu  suhseipieni  proposed 
rules  and  are  uecessarv  lor  harmoui/.aliou  with  the 
Fixchauge's  rules. 

' ' The  text  ol  the  |)roposed  rule  is  the  same  as  the 
text  ol  FlNRA's  counterpart  rule,  except  that  the 
Fixchauge  does  not  propose  to  adopt  the  text  ol 
I''INR,A  Rule  !)14  1(c).  which  provides  that  no  lormer 
oliicer  ol  F'INR.A  shall,  within  one  vear  aiter 
termiualiou  of  employment  with  F'INR.A.  make  an 
appearance  helore  an  adjudicator  ou  hiihair ol  auv 
other  person  under  the  Rule  0000  .Series.  The 
Fixchauge  does  not  helieve  that  it  is  necessary  to  har 
its  iormer  emplovees  From  such  appearances 
hecause  its  employees  geuerallv  are  not  iuvoh  ed  iu 
the  regulatorv  and  discipliuarv  lumiious  carried 
out  hy  F’INR.A  ou  hehalFol  the  Flxchange;  as  such, 
their  appearance  does  not  create  the  same  t\  pe  ol 
coullict  ol  interest.  Thus.  |)roposed  NY.SFi  Rule 
!n41(c)  is  marked  "Re.served." 


9147  diffnr  from  FlNRA's  conntorpart 
rnlos  to  rofloct  that  tlx;  Exchange;  wonhl 
n;tain  its  appollati;  proc:(;.s.s  hv  replacing 
FlNRA’s  NAC  and  Ri;vi(;w 
.Snheommittoo  with  tlx;  Exchange’s 
Board  of  Directors. 

Proposad  NYSE  Hula  9150 

Proposed  NY.SE  Rnh;  91. 'lO  would 
provide  that  a  repr(;sentative  can  he 
exchxi(;d  by  an  Adjudicator  for 
inijiroper  or  nix;thical  conduct.  Tlx;  text 
of  the  propo.sed  rnh;  is  snhstantiallv  the 
same  as  tlx;  text  in  FlNRA’s  counterpart 
ride,  exc(;pt  for  conforming  and 
technical  amendments  ixxl  an 
amendment  to  refleid  the  Exchange’s 
retention  of  its  appellate  proce.ss  by 
replacing  the  NAU  with  the  Exchange’s 
Board  of  Directors. 

Proposad  NYSE  Hida  9160 

Pro])osed  NYSE  Rule  91  (lO  would 
jirovide  that  no  person  may  act  a.s  an 
Adjndicator  if  he  has  a  conflict  of 
inter(;.st  or  bias,  or  circumstances  exist 
where  his  fairix;.ss  could  reasonably  he 
(luestioned.  In  such  case,  the  person 
mu.st  recuse  himself  or  may  he 
disijualified.  Tlx;  propo.sed  ruh;  would 
cover  the  recusal  or  disiiualification  of 
an  Adjudicator,  the  Chair  of  the 
Exchange  Board  of  Directors,  or  a 
Dir(;ctor.  The  text  of  the  pro|)o.sed  rule 
is  .snhstantiallv  tlx;  same  as  the  text  in 
FlNRA’s  countei'jiart  rule.'’’ 

Proposad  NYSE  Hidas  9200  Through 
9217 

ProiHised  NYSE  Ride  9200  would 
cover  disciplinary  jiroceedings. 
Ceix;rally.  proj)osed  NY.SE  Rides  9211, 
and  ‘)213  through  921.')  are  substantially 
the  same  as  the  text  in  FlNRA’s 
counter])art  rule,  with  only  conforming 
and  technical  changes. 

Propo.sed  NYSE  Rule  9212  would  .set 
forth  the  requirements  of  the  complaint, 
amendments  to  the  complaint, 
withdrawal  of  the  complaint,  and 
.service  of  the  complaint,  l  lx;  text  of  the 
propo.sed  rule  is  modeled  on  the  text  in 
i-’lNRA’s  counterpart  rule.  exce])t  that 
FINRA  Rule  9212(a)(2)  permits  the 
Department  of  Enforcement  or 
Department  of  Market  Regulation  to 
propose  that  the  Chief  Hearing  Officer 
.select  one  Paneli.st  from  the  Market 
Regulation  Committee  if  certain  trading- 
relat(;d  violations,  de.scrihed  in  FINRA 
Rule  912()(u).  are  alleged  in  the 
complaint.  The  Exchange  ])ropose.s 
instead  to  permit  the  Chief  Hearing 
Officer  to  .select  one  Floor-Based 

''■Till!  lull!  iliH!S  not  ri!li!ri!ni:i!  curtain 
.Ailjuilicalors  iisuil  hv  FINR.A  that  Ihi!  Fixiliangi!  will 
not  utilizi!  in  its  procouilings  (I'.g..  N.'\(i  anil  Ruviow 
.SuhcDininitloi!):  as  such,  priiposiiil  NY.SF)  Rules 
!)Xi0(h)  anil  (c)  arc  ilosignalod  as  "Rcscrvuil." 


15396 


Federal  Register /  Vol.  76,  No.  47 /Monday,  Marcli  11,  2013  / Notices 


I’aneli.st.  who  would  hi;  a  jierson  wlio  is. 
or.  if  riitinul,  was.  active  on  the  Floor  of 
the  Fxchange.  to  sca  ve  on  a  1  hairing 
Panel  if  the  coinjilaint  alleges  at  least 
one  cause  of  action  involving  activities 
on  the  Floor  of  the  Itixchange.  Fach 
snhseijnent  reference  in  the  FINRA  rides 
to  a  Market  Regulation  (loininittee 
Panelist  wonhl  he  snhstitnted  with  a 
reference  to  a  Floor-Oased  Panelist  in 
the  proposed  NYSE  Rides. 

Proposed  NYSE  Ride  021  (i  wonhl 
establish  the  acceptance,  waiver,  and 
consent  (‘*A\V(7')  jirocednres  hv  which 
a  Re.sjiondent.  hefore  a  coiniilaint  is 
issued,  may  execute  a  letter  accejiting  a 
finding  of  violation,  consenting  to  the 
imposition  of  .sanctions,  and  agreeing  to 
waive  the  right  to  a  hearing,  appeal,  and 
certain  other  procedures.'"  It  al.so  would 
establish  iirocednres  for  executing  a 
minor  ride  violation  plan  letter. 

The  proposed  ride  is  similar  to  FINRA 
Ride  5)2 Iti.  except  that  the  Office  of 
Disciplinary  Affairs,  on  behalf  of  the 
Exchange  Hoard  of  Directors,  would  he 
anthori/.ed  to  accept  or  reject  an  AVVO 
or  minor  ride  violation  plan  letter.  If  the 
A\V('  or  minor  ride  violation  |)lan  letter 
were  accepted  hv  the  Office  of 
Disciplinary  Affairs,  it  wonhl  he 
deemed  final.  If  the  letter  were  rejected 
hv  the  Office  of  Disciplinarv  Affairs,  the 
Exchange  would  he  permitted  to  take 
any  other  approjiriate  di.sciplinary 
action  with  respect  to  the  alleged 
violation  or  violations.  If  the  letter  were 
rejected,  the  member  organization  or 
covered  person  would  not  he  prejudiced 
by  the  execution  of  the  AWV.  or  minor 
ride  violation  plan  letter  and  such 
document  could  not  he  introduced  into 
evidence  in  connection  with  the 
determination  of  the  issues  .set  forth  in 
any  complaint  or  in  any  other 
proceeding. 

The  projiosed  A\Y(i  jirocess  al.so 
differs  from  the  Exchange's  current 
Stipulation  and  Consent  procedure  in 
NYSE  Ride  47(i(g).  Under  current  NYSE 
Ride  47(i(g).  a  Hearing  Officer  mn.st  act 
on  a  Sti|)nlation  and  Consent  submitted 
hv  either  party — the  "respondent”  or 
“any  authorized  officer  or  emplovee  of 
the  Exchange” — and  may  choose  to 
convene  a  Hearing  Panel.  No  Hearing 
Officer  would  he  involved  in  the 
process  under  the  propo.sed  ride. 


"•  Si-i-  pr()|)(isc(l  Ktili!s  <.l221(ii){:i).  <)2;n(l)) 

iiiid  (c).  and  Tlu!  t((rm  ■■l''li)(ir-Hast!d  I’anidist" 

would  1)1!  d(!nn(!d  in  proposiid  NY.SI-;  Kulo  l)120(p). 

l’ropos(!<i  Knl(!‘127()  would  addr(!ss 

s(!l(li!nii!n(  pro(:<!duri!s  alltM'  Ilit!  issnanco  ol  a 
complaint. 

I  Ind(!r  FINKA's  ruli!.  Ilm  Kcviow  .SnhconnnittcH! 
or  Oltici!  of  Disciplinary  Allairs  may  acci!pl  Ilm 
AWC  or  l(!ll(!r  or  refer  it  to  l-I\K,\'s  N.Mi  for 
acceptance  or  rejection,  or  thi!  Review 
.SniMaimmittee  mav  reject  the  ,\\V(;  or  l(!l|{!r  or  refer 
it  to  the  NAC  lor  acceptania!  or  r(!j(!ction. 


Furthermore,  any  member  of  the 
fixchange  Hoard  of  Directors,  any 
memher  of  the  NY.Sl-iR  Committee  for 
Review,  and  :my  Executive  Floor 
Covernor  may  riKpiire  a  review  hv  the 
I'Lxchange  Hoard  of  Directors  of  anv 
determiniition  or  iiemilty.  or  both, 
impo.sed  by  ii  Hearing  Hiinel  or  Hearing 
Officer  in  connection  with  a  Stipnl.ition 
and  (Consent.  In  addition,  the 
Respondent  or  the  Division  which 
eidered  into  the  written  consent  may 
require  a  review  by  the  fixchange  Hoard 
of  Directors  of  any  rejection  of  a 
Stiinilation  and  Consent  hv  the  Hearing 
Panel.  There  would  he  no  aiijieals  or 
reviews  of  AWCs  by  the  Exchange  Hoard 
of  Directors  under  the  jiroposed  rule 
change. 

The  Exchange  al.so  pro|)ose.s  to  adopt 
aspects  of  FlNRA’s  proce.ss  and  fine 
levels  for  minor  rule  violations  while 
retedning  the  specific  list  of  rules 
inclndeil  in  the  Exi  hange’s  current 
minor  ride  violation  ]d;m.  with  certain 
technical  and  conforming  amendments. 
Proposed  NYSE  Rule  5)21  ()(h)  would  he 
similar  to  FINRA  Rule  5)21()(h).  with 
technical  amendments  and  amendments 
to  make  it  consistent  with  i)ro|)o,sed 
NYSE  Rule  5)21()(a)  in  that  the  Office  of 
Di.sci])linary  Affairs  could  accept  or 
rejiict  the  minor  rule  violation  letter. 
While  FINRA  Rule  5)21()(h]  would 
provide  that  a  memher  or  a.ssociated 
person  that  executes  a  minor  rule 
violation  letter  waives  any  right  to  claim 
bias  or  jirejiidgment  on  the  jiart  of 
FlNRA’s  (ieneral  Counsel,  tlie  NAC.  or 
any  memher  of  the  NAC,  the  Exchange's 
proiiosed  rule  would  provide  that  a 
memher  organization  or  covered  |)erson 
could  not  claim  bias  or  |)rejndgment  on 
the  part  of  the  C.RO,  the  Exchange  Hoard 
of  Directors,  Counsel  to  the  Excliange 
Hoard  of  Directors,  or  any  Director  in 
order  to  conform  with  the  Exchange's 
])ro])osed  rules. 

Proposed  NYSE  Ride  5)217  would  set 
forth  the  rules  that  are  included  in  the 
NYSE's  minor  ride  violation  plan  under 
which  a  memher  organization  or 
covered  ])er.son  could  he  fined,  as 
de.scrihed  in  jiroposed  NYSE  Rule 
5)21  ()(h).  The  Exchange  would  retain  the 
list  of  rules  currently  set  forth  in  NYSE 
Rule  47()A  with  certain  technical  and 
conforming  chiinges  under  propo.sed 
NYSE  Rule  5)217,  rather  than  adojit  the 
list  of  rules  in  FlNRA’s  plan.'" 


'''Till!  tt!(:lini(:al  and  conldnnin^  clian^ns  an!  as 
Idllows.  I•'il■sl.  th(!  NY.SI'^'s  (:nin!nl  list  ol  ininiii'  ruins 
in(:lu(l(!S  a  r(!lj!r(!n(:(!  to  thn  r(!(:or(l  ri!li!nlion 
provisions  in  NA’.SFi  Rnli!  472((:):  llu!  r(!l(!rt!n(:(! 
would  1)1!  (:orr(!(:li!d  to  r(!li!r  to  NY.SK  Ktilo  472(d). 
.S(!(:ond.  tlii!  ri!l(!ri!ni:(!  to  llio  snl)inission  ol  hint! 
sli(!(!ls  und(!r  NY.SFi  Kulo  4 IDA  would  hi! 
snppl(!in(!nti!d  with  a  r(!li!r(!n(;(!  to  |)ropos(!d  .NY.SF 
Kidi!  K211.  Third,  llio  loInriMico  to  Iho  snhniission 


PiopostHl  A’YSE  Huh^s  f)22()  Through 
9222 

Propo.sed  NYSE  Rides  5)221  .mil  5)222 
would  describe  how  a  Respondent  can 
reipiest  it  hearing,  how  the  notice  of  a 
hearing  will  he  provided,  and  timing 
considenitions.  The  text  of  the  iirojiosed 
rnliis  is  the  siime  as  that  in  FlNRA's 
connlerjiart  rules,  except  that  it  permits 
a  Respondent  to  request  a  Floor-Ha.sed 
Paneli.st  rather  than  a  Market  Regulation 
(Committee  Paneli.st. 

Proposod  NYSE  Uiilos  9220  Through 
9225 

Proposed  NYSE  Rules  5)231  and  5)232 
would  govern  the  conqiosition  of 
Hearing  Panels  and  Extended  Hearing 
Panels.  The  rules  also  govern  how  panel 
members  are  approved  and  the  criteria 
for  selection  of  a  Replacement  Hearing 
Officer,  Panelists,  Rejilacement 
Panelists,  and  Floor-Hased  Panelists. 
Under  the  jirojiosed  ride  change,  the 
Exchange  ivonld  use  FlNRA's  Chief 
Hearing  Officer  and  Hearing  Officers 
from  FlNRA's  Office  of  Hearing  Officers; 
however,  the  Exchange  would  not  use 
FlNRA's  ])ool  of  Panelists  but  would 
instead  continue  to  draw  Panelists 
a])pointed  from  the  Exchange  Hearing 
Hoard.  As  it  is  todav,  the  Hearing  Hoard 
would  he  a])])ointed  annnallv  hv  the 
Chairman  and  would  he  compo.sed  of 
memhers  of  the  Exchiinge  who  are  not 
memhers  of  the  fixchange  Hoard  of 
Directors  iind  registered  enqilovees  and 
non-registered  employees  of  memher 
organizations,  as  well  as  former 
memhers.  former  allied  memhers,  or 
registered  and  non-registered  emjiloyees 
of  memher  organizations  who  have 
retired  from  the  securities  industry.-"  As 
is  the  ca.se  under  enrrem  NYSE  Ride 


ol  bnnlis  inid  roooids  iindor  NA’.SF  Kulo  47()(ii)(l  1) 
would  1)0  .supploinonlod  with  a  roloronco  to 
pioi)OM!d  .\Y,SF  Kulo  K21D.  I’inallv.  llioro  is  a 
n!ror(!ni:i!  to  ,\Y.SK  Kulo  1 0DD- IDO,').  NA’.SK  Kulo 
IDD,”)  was  dololod  Iron)  tho  NY.SK  rulos  in  2DDI)  and 
as  such  till!  i;xclianf>o  pi'opos(!s  to  fliangi!  llio 
I'oioronco  to  \Y.SK  Kulo  1DDD-1DD4.  .S'oo  .Socuritios 
lixchanj’O  .Xcl  Koloaso  No.  .'iS.'):!!)  (Maicli  22.  2000). 
71  l-R  10:i.'):»  (March  :D.  2DDIi)  (.SK-NY.SK-2DD4-D,')). 
Tho  cuiTonl  list  ol  NYSK  minor  rulos  includos  soino 
rulos  that  havo  hoon  inori!  rociinlly  romoviid  lioin 
tho  .N'Y.SK  rulos  as  part  ol  tho  MNK.X  ruli! 
harnionizalion  procoss.  including  NA’.SK  Rulos 
:D2(h).  ;iH2(a).  :i,'')2(l))  and  (c).  :iD2.  and  44.')(4).  Tho 
Kxchaiifii!  pro|)osos  to  maintain  tho  riiloiiincos  to 
Ihoso  lormor  rulos  in  its  curroni  list  ol  minor  rulos 
in  proposod  N'l’.SK  Kulo  0217.  liv  doing  so.  Ihi! 
Kxchango  could  conlinuo  to  rosolvi!  violations  ol 
Ihom  that  occurrod  hiilori!  llu!  harmoni/.ation  via  a 
minor  rnlo  violation  loltor.  This  ralionalo  lor 
maintaining  roloroncos  to  prior  rulos  in  tho  list  of 
minor  rulo  violations  was  nolod  in  .Socuriliiis 
lixchango  y\cl  Koloaso  No.  ()204D  (.Sopliimhi!)'  2D. 
2D1D).  7v,  I  K  .')li4.')2  (.Soplomhor  24.  2DID)  (.SK- 
NY.S1:-2DID-()()). 

-"Tho  llxchangi!  no  longor  has  alliod  miimhors. 
hut  lormor  alliiid  momhors  would  conlinuo  to  hi! 
oligihio  to  ho  appointod  to  tho  I  louring  Hoard,  and 
tho  loxi  ol  proposod  NY.SI-I  Kulo  D2:i2  rollocts  that. 
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47()(1)),  Panelists  are  re(]uir(;(l  to  lx; 
|)er.sons  of  integrity  and  judgment. 

'I’licne  is  one  cliange  in  Hearing  Hoard 
eligil)ilitv  in  the  proposed  rnh;. 

(inrrently.  the  lixchange  recinires  that  a 
Paiudist  cannot  have  Imumi  retired  from 
th(!  s(H:nrities  industry  for  more  than 
five  y(!ars.  'I’lie  Fxchange  is  (diminating 
the  five-y(;ar  restriction  in  order  to  have 
tlu!  largest  nnmher  of  i)otential  retired 
PaiKilists. 

In  addition,  as  noted  above,  while 
I’lNKA’s  rules  permit  tlx;  (Ihief  1  learing 
Officer  to  select  one  Paiudist  from  the 
Market  Regulation  (iommittee  if  certain 
trading-related  violations  are  alleged  in 
the  complaint,  the  Exchange  proposes 
instead  to  iiermit  the  Chief  1  learing 
Officer  to  select  one  PMoor-Hased 
Panelist  to  serve  on  a  Hearing  Panel  if 
tlie  complaint  alleges  at  least  one  cause 
of  action  involving  activities  on  the 
Floor  of  the  Exidumge,  consistent  with 
the  Exchange's  jiractice  under  current 
NYSE  Rnle47()(h). 

Pro])osed  Rule  9232  would  also 
include  certain  Panelist  sidection 
criteria  that  are  incduded  in  FINRA  Rule 
9232.  These  criteria  are  expertise, 
absence  of  any  conflict  of  intere.st  or 
bias  or  any  ajipearance  thereof, 
availahilitv,  and  the  fre(|uencv  with 
whi(di  a  iierson  has  served  as  a  Panelist 
in  the  last  two  vears.  favoring  the 
selection  of  a  ])erson  as  a  Panelist  who 
has  never  served  or  who  has  served 
infrtujuently  as  a  Paiudist  during  the 
period. 

Proposed  NYSE  Halos  U240  Through 
9242 

Proposed  NYSE  Rules  9241  and  9242 
wouhl  govern  the  substantive  and 
procedural  requirements  for  pre-hearing 
conferences  and  jire-hearing 
submissions.  The  text  of  the  proposed 
rules  is  identical  to  FlNRA’s  counterpart 
rules,  except  that  the  Excdiange  does  not 
propo.se  to  adojjt  the  text  of  EINRA  Rule 
9242(1)].-' 

Proposed  NYSE  Hides  9250  Through 
9253 

Pro|)osed  NYSE  Rules  92.'5()  through 
92.'j3  would  addre.ss  discoverv, 
imduding  the  reciuirements  and 
limitations  relating  to  the  inspection 
and  co])ying  of  doenments  in  the 

Kiiti!  !)242(t))  |m)vi(t(!s  lliat  no  rormtM’  otiicor  Jjf 
I'lNKA  in;iv.  williiii  ono  vonr  iiltor  tnrminnlion  ol 
oinptovmiMil  wilti  I'lNK.X.  iippnar  as  an  nxpnrt 
wilnn.ss  in  a  priKatnctin^  imilnr  llu!  Kntn  *)(1{)()  .S(!ri(;s 
on  t)i!iiairot  MNR.A.  'I'Ik!  Kxt;tian^(!  ito(!S  not 
i)otii!Vi!  Itial  it  is  noccissary  lo  tiar  ils  fornuM' 
(MiiployiMis  tioin  suoti  appnarancos  lH!(:aiis(?  its 
tanploviuis  “ononitlv  an’  not  invotveut  in  tin; 
rngnlatorv  and  (tisciptinary  innetions  carrind  out  liy 
I'lNKA  on  Indiair  ol  till!  Rxcliangn:  as  suc.ti.  llunr 
appoaranco  dons  not  (:nait(!  tlio  sann!  tv])o  ol  conllict 
ol  inlornsl. 


])o.sse.ssion  of  Extdiange  staff,  nujuests 
for  information  and  limitations  on  sued) 
retjuests,  and  the  production  of  witness 
statements  iind  any  harmle.ss  error 
rehiting  lo  the  production  of  witne.ss 
statenujiits.  Proi)osed  NYSE  Rule  9232  is 
suhstantially  the  same  its  EINRA’s 
counterpiirt  rule  with  only  tetdmical 
iunendments. 

Pro])o.sed  NYSE  Rule  92.31  would 
generally  retiuire  the  Department  of 
Enforcement  or  Department  of  Market 
Regulation  to  make  available  to  it 
Respondent  tiny  documents  ])repared  or 
obtained  in  connection  with  the 
investigiition  tlutt  led  to  the 
])roceedings.  except  that  certain 
])rivileged  or  other  internal  documents, 
such  as  examination  or  inspection 
re])orts  or  documents  that  would  reveal 
an  examination,  investigation,  or 
enforcement  technique  or  confiilential 
source,  or  documents  that  are  jnohihited 
from  disclosure  under  federal  law.  are 
not  retiuired  to  he  made  available.  A 
Hearing  Officer  may  reqinre  pre])aration 
of  a  withheld  document  list.  Proposed 
NYSE  Rule  92.31  akso  .sets  forth 
proceclures  for  insj)ection  and  copying 
of  documents  that  have  been  produced. 
In  addition,  if  a  Document  recjuired  to 
he  made  available  lo  a  Respondent 
l)ursuant  to  the  ])roposed  rule  was  not 
made  available  by  the  Department  of 
Ihiforcement  or  the  Department  of 
Market  Regulation,  no  rehearing  or 
amended  decision  of  a  jjioceeding 
already  heard  or  decided  would  he 
reejuired  unless  the  Respondent 
e.stahlishes  that  the  failure  to  make  the 
Document  available  was  not  harmless 
error.  The  Hearing  Officer,  or.  upon 
review  under  pro])osed  NYSE  Rule 
9310,  the  Exchange  Board  of  Directors, 
would  determine  whether  the  failure  to 
make  the  document  available  was  not 
harnde.ss  error,  ap])lying  applicable 
Exchange,  FINRA,  .SEO,  and  federal 
judicial  precedent. -- 

Under  ju-oposed  NYSE  Rule  92.33,  a 
Respoudeut  could  file  a  motion  to 
obtain  certain  witne.ss  statements.  The 
text  of  the  proposed  rule  is  suhstantially 
the  same  as  FINRA 's  counterpart  rule. 
excei)t  for  couformiug  and  technical 
changes  and  changes  to  reflect  the 
Exchange’s  retention  of  its  current 
appeals  ])roce.ss. 

--'I'lu!  I(!xl  otllu!  |)i'(i|)()si!(i  mil!  is  suhstantiiillv 
llu!  saiiK!  as  l■'INKA■s  cdiiiitarpail  rulo.  axcdpl  lor 
conroniiiiig  and  tciclinical  changivs  and  diangos  to 
I'oitiicI  tlu!  Kxoliango's  riilcMilion  ot  ils  curronl 
appoals  procoss.  and  llio  addition  of  llu;  Kxdiango's 
considiiralion  of  its  own  pi'(!(:i!d(!nl  with  r(!sp(!(:l  lo 
diilorniining  liarinloss  caror.  'I'lio  proposod  rnli! 
woidd  not  oslalilisli  anv  irroforonco  for  Kxoliango 
vors\is  ollior  procaalonl  in  tliis  rospiu-.t:  rallior  llio 
Adjndic:alors  could  di!l(a'inint!  in  llmir  discretion 
wlial  procodcnl  to  apply. 


Proposed  NYSE  Hides  9200  Through 
9209 

Proposed  NYSE  Rules  9290  through 
9209  would  govern  heiirings  and 
(kteisions.  The.se  rules,  other  than 
])roposed  NYSE  Rule  9208.  are 
substantial Iv  the  siiine  as  FlNRA’s  rules. 
Fropo.sed  NY.SE  Rule  9208  would  set 
forth  the  timing  and  the  contents  of  a 
decision  of  the  He;iring  Panel  or 
Extended  Hearing  Panel  and  the 
proi;edures  for  a  dis.senting  opinion, 
service  of  the  det:isiou,  iind  anv  requests 
for  review.  'I’he  text  of  the  proposed  rule 
is  similar  to  FINRA  Rule  9208,  with 
conforming  and  technical  changes, 
changes  to  reflect  the  Exchange's 
retention  of  its  appeals  process,  and  an 
additional  provision  to  address  the  fact 
that  the  Exchange  has  memher 
affiliates.- '  As  such,  in  proposed  NYSE 
Rule  9208,  the  Exchange  proposes  to 
includt!  text  providing  th:it  a 
disciplinary  decision  concerning  it 
memher  that  is  an  affiliate  of  the 
Exchange  would  not  he  subject  to 
review  under  proposed  NYSE  Rule  9310 
hut  instead  would  he  treated  as  a  final 
disciplinary  action  subject  to 
(Commission  review. 

Proposed  NYSE  Hide  9270 

Pro])osed  NYSE  Rule  9270  would 
provide  for  a  settUtment  procedure  for  a 
Resiuindent  who  has  been  notified  that 
a  proceeding  hits  been  instituted  against 
him.  The  |)roj)osed  .settlement 
procedure  would  differ  from  FINRA 
Rule  9270.  as  notetl  below. 

Propo.sed  NYSE  Rule  9270(c)  would 
set  forth  the  retpiired  content  of  the 
])ropo.sal.  which  would  include  a 
.statement  consenting  to  findings  of  fact 
and  violations  and  a  ])ropo.sed  sanction. 
The  propo.sed  rule  would  he 
suhstantially  the  same  as  FlNRA’s  rule. 
exce])t  for  conforming  and  technical 
changes  and  exce])t  that  it  would  not 
retpiire  that  the  propo.sed  .sanction  he 
consistent  with  FlNRA’s  Sanction 
Guidelines.  According  to  the  Exchange, 
it  current Iv  does  not  have  Stmetion 
Guidelines  and  does  not  propose  to 
follow  FlNRA’s  because  they  an; 
tailored  to  FlNRA’s  rules,  not  the 
Exchange’s  rules. 

Proposed  NYSE  Rule  927()(tl)  would 
l)rovide  tluit  by  suhmittiug  a  settlement 
offer  it  Re.si)oudeut  waives  the  right  lo 
a  hearing,  to  claim  bias  or  violations  of 
the  ])rohihition  on  ex  parte 
communications,  and  to  review  by  the 

-  '■flui  I'Achiin”!!  Iiiis  ono  iiKMiihor.  Ar(:lii|)i!la}’o 
.S(!(:uriti(!s.  Itu:..  that  is  an  alliliatt!  otllu;  I'ixchaiyai; 
lliat  is  usod  tor  inlxunul  and  onthound  ronlin<>  ot 
curtain  orders.  .See  NY.SK  Rule  17(c).  Tlu;  Kxclian>’(; 
also  lias  a  joint  venture  with  ItID.S  lloldiii”.  I.l’.  an 
alliliate  ot  wliich.  lilD.S  Tradinj’  I..1’..  is  a  m(;nilH;r 
otllu;  l'Achan<>e.  .See  NY.SK  Rule  28.1)1. 
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Fxchango  Board  of  Directors,  the 
Commission,  or  the  courts.  This  differs 
from  current  NY.SF  Rule  47()(<»).  which 
allows  either  party  to  recpiest  a  hearing 
on  a  .Sti])ulation  and  (Consent  or  a 
Hearing  Officer  to  convcme  a  liearing  on 
a  .Sti|)uIation  and  ('.onsent  in  certain 
cinaimstances;  in  addition,  current 
NYSI-i  Rule  47()(g)  allows  the  fNchange 
Board  of  Directors  to  call  for  review  a 
determination  or  ])enaltv  imposed  hv  a 
Hearing  Panel  or  Hearing  Office!!'.--* 
Proj)o.sed  Rule  t)27()(e)  would  address 
contested  settlement  offers.  llnd(!r  tlu! 
propo.sed  rule,  if  a  Res])ondent  madi!  an 
offer  of  settlement  and  the  Dejiartment 
of  Knforcement  or  the  Dtipartment  of 
Market  Regulation  opposed  it.  the  offer 
of  settlement  would  he  contested  and 
thereby  deemed  rejected,  and  thus  the 
proceeding  would  proceed  under  the 
proj)osed  NYSE  Rule  n2(K)  .Series.-'* 
Proposed  NY.SE  Rule  ‘)270(f)  ;md  (h) 
would  address  nncontesteil  settlement 
offers.  Under  the  j)roposed  rule,  if  a 
luiaring  on  the  merits  had  not  begun,  the* 
Office  of  Disciplinarv  Affairs  could 
accept  the  .setthiment  offer:  if  a  hearing 
on  the  iiKirits  had  h(!gun.  th(!  Hearing 
Panel  or  fixtemh'd  Hearing  Panel  could 
accept  th(!  setthiinent  offer.-'*  If  thev  did 
not.  the  oiler  would  hi:  deemed 
withdrawn  and  the  matter  would 
proceed  under  the  proposed  NY.SE  Rule 
‘)2()()  .Series:  the  settlement  offer  would 
not  he  part  of  the  record.  'I’he  proposed 
text  is  modeled  in  part  on  EINRA's 
counterpart  rules.  FINRA  Rule  P27()(e) 
and  (h).  hut  differs  in  certain  key 
resjiects.  Under  EINRA's  rules,  the  NA('. 
ultimately  must  accept  the  offer  of 
.settlement.  The  Exchange  is  retaining  its 
api)ellate  process  and  not  utilizing  the 


-  '  I’roposed  .W.SK  Riih;  !l27ll(ii)  would  also  dilloi’ 
trom  I'  tNKA's  countorpart  ruli'  to  rid  liH:!  I  In; 
l':\(:lian;4(!'s  rutcuilion  ol  its  appollati!  pi'(H:oss  and  its 
d(!si”iiation  ol  its  CKO.  ratlua-  than  KINKA's  Cciuiral 
Counsel,  to  detc'riniiK!  cia  tain  procedural  matters.  In 
addition,  the  text  ol  the  rnli!  would  ditler  Ironi 
FlXR.X's  countiupart  in  that  it  would  didete 
rehutmees  to  Ceiuual  Counsel.  th(!  .\.\C.  or  anv 
mimiher  ol  the  .\AC  with  n^spei.t  to  waiving  claims 
ot  bias  and  replace  them  with  r(dert‘nc(!s  to  the 
CRO.  the  Rxchaii"!!  Hoard  ol  I)ins:tors.  Counsel  to 
the  I'Achan^e  Hoard  ol  Diriictors.  or  anv  Diix^ctor  to 
contorm  thosi?  provisions  to  the  i;\chan}>i;'s 
|)ropost!il  rules. 

-  '  The  contivstiHl  otter  ol  settlennmt  would  not  In? 
transmitted  to  tin;  Ollice  (d  lleariii"  Ollicius.  Ollice 
ol  Disciplinarv  .Atlaii's.  or  ll(sirin”  I’anid  or 
I'Atended  Ilearine  I’anel.  and  would  imt  constitute 
a  part  ol  tln^  rtreord  in  anv  proceiHliii"  against  the 
Respondent  making  the  ottm.  TIu!  proposird  rnh? 
dill(!rs  trom  l''l\R.\'s  counttu  part  rule.  F1\R.\  Rule 
ICiTOtl).  wliicli  permits  a  I  l(sirine  Panel  or  I'Atended 
Ilearine  Panid  and  the  N.\C  to  act  on  contirsti^d 
otters  ol  settlement. 

Hecuinsi!  tin;  I'Achanse  doijs  not  have  sanction 
};nidelin(!s.  tlie  Ollice  ol  Disciplinarv  Allairs. 
Ilisirin^  Panel,  or  Fxleinhul  Ihsirin"  Panel,  as 
applicable,  would  considt!r  Fxclianee  pnvciMlent  or 
such  other  pnxaulent  as  it  deiMiuid  appropriate  in 
determining  whi^tlier  to  accirpt  the  .settlement  oiler. 


NAU,.  Thcnifoi'i!.  the  lixchimgo  is  not 
pri)])osing  to  ropliciitu  this  aspect  of 
EINRA’s  titles.  Eurlher.  the  Exchiuige 
believes  that  it  is  unnecessary  to  httve  a 
.second  level  of  review  of  <m 
unconte.sled  settlement  offer  thiit  is 
acce])ted  by  the  Office  of  Disciplinary 
Affairs.  Heiiring  Ranel.  or  fNtended 
Hearing  E;mel.  as  appliciihle.  because  till 
|)arties  are  in  agreement  with  respect  to 
the  resolution  of  the  matter. 

Proposed  NY.Sl’i  Rule  D27()(j)  would 
provide  that  a  Res])ondent  mav  not  he 
prejudiced  by  a  rejected  offer  of 
settlement  nor  may  it  he  introduced  into 
evidence.  The  text  of  the  propo.sed  rule 
is  suh.stantiallv  the  .same  as  E’INRA  Rule 
927l)(j).-’7 

Proposiui  NYSE  Huh-  !)2{i() 

Proi)osed  NY.SE  Rule  ‘1280  would  set 
forth  .sanctions  for  contemptuous 
conduct  by  a  Ptirtv  or  attornev  or  other 
representative,  which  may  include 
exclusion  from  a  hearing  or  conference, 
and  sets  forth  a  process  for  reviewing 
such  exclusions.  The  text  of  the 
proi)osed  rule  is  suhstantially  the  same 
as  that  in  EINRA's  counterpiirt  rule, 
except  that  nilher  than  having  the  NAU 
review  exclusions,  the  Exchtinge 
propo.ses  to  have  the  Uhief  Heiiring 
Officer  review  exclusions. 

rr()i>()S(ul  NYSE  Uiiln  })2!)() 

The  Exchange  proposes  to  iidopt  the 
text  of  EINRA  Rule  ‘12110  for  expedited 
disciplinary  proceedings  without  anv 
chiinges. 

ProposfHi  NYSE  Ihilns  9300  Through 
0310 

The  Exchange  is  not  proposing  to 
adopt  EINRA's  a])pellate  and  call  for 
review  j)rocesses  as  .set  forth  in  the 
EINRA  Rule  0300  .Series.  Riither,  the  text 
of  current  NY.SE  Rule  470(1’)  and  (1) 
would  he  moved  to  pro|)osed  NY.SE 
Rule  0310.  with  certain  technical  and 
suhstiintive  changes  described  below. 

Under  ])roposed  NY.SE  Rule 
0310(a)(1),  any  Piirtv.  anv  Director,  and 
any  memher  of  the  NY.SER  (Committee 
for  Review  could  reiiuire  a  review  hv  the 
Exchange  Boiird  of  Directors  of  anv 
determination  or  penalty,  or  both, 
impo.sed  hv  a  Hearing  i’iinel  or  Extended 
Hearing  Panel  under  the  pro|)osed 
NY.SE  Rule  0200  .Series,  except  thiit 
neither  Piirly  could  reipiesi  it  review  hv 
the  Exchange  Boiird  of  Directors  of  a 
decision  concerning  an  Exchange 
memher  that  is  iin  iiffiliiite.  A  reipiest  for 
review  would  he  made  by  filing  a 


-'Till!  (inly  (liUnnincn  i.s  tlnil  pniposnd  NY.SF 
Riihi  !l27tl(j)  rnlnrnncn.s  thn  OITico  nl  Disciplimn  v 
.Mliiii's  and  (bins  not  incindn  roinrcncos  to  iho  NAC 
and  Roviow  .Siihcommittno.  which  thn  I'Achanf^n 
dons  not  proposn  to  ntilizn. 


written  reijnest  with  the  Secretary  of  the 
Exchiinge.  which  states  the  hiisis  and 
re.isons  for  the  review,  within  2.'i  days 
after  notice  of  the  determination  and/or 
])enally  was  .served  u])on  the 
Resiiondent.  'I’he  .Secretary  of  the 
I'Nchange  would  give  notice  of  any  such 
reipiesi  for  review  to  the  Piirties. 

'i’he  ])roposed  rule  differs  from  the 
current  rule  in  one  suhstiintive  respect. 

It  would  eliminate  the  authorilv  of  iin 
I'Necutive  Eloor  (h)vernor  to  reiptire  a 
review  of  a  discii)linarv  decision. 
Ai.cording  to  the  Exchange,  this 
iiuthority  is  no  longer  necessiiry  because 
the  Exchange  has  moved  away  from  a 
Eloor-only  tnuling  model,  and  the 
Exchange’s  roster  of  memher 
organizations  includes  those  without 
any  Eloor  jiresence.  The  Exchange 
believes  that  Executive  Eloor  (iovernors 
no  longer  repre.sent  the  full  communitv 
of  market  ])articipants  who  niitv  he 
subject  to  disciplinary  action.-" 

Under  proposed  N'^'.SE  Rule 
D31()(ii)(2).  the  .Secretiiry  of  the 
Exchange  would  direct  the  Office  of 
1  leafing  Officers  to  com])lete  and 
transmit  a  record  of  the  di.sciplinarv 
proceeding  in  accordiince  with  NY.SE 
Rule  ‘)2()7.  Within  21  d.iys  after  the 
.Secretary  ol  the  Exchange  gives  notice 
of  it  re(|uest  for  review  to  the  Piirties,  or 
iit  such  litter  time  as  the  .Secretary  of  the 
Exchange  could  designate,  the  Office  of 
Hearing  Officers  would  its.semhle  iind 
pre|)itre  an  index  to  the  record,  triinsmit 
the  record  and  the  index  to  the 
.Secretary  of  the  Exchange,  and  serve 
copies  of  the  index  u])on  itll  Piirties.  I'he 
Hearing  Officer  who  piirticijiated  in  the 
disci ijlinary  proceeding,  or  the  (ihief 
Hearing  Officer,  would  certify  that  the 
record  transmitted  to  the  .Secretarv  of 
the  l-)xchange  was  complete.  Current 
NY.SE  Rule  47()(f)  does  not  contain  such 
reiptirements:  the  text  is  modeled  on 
EINRA  Rule ‘1321. 

Proposed  NY.SE  Rule  ‘131  ()(h) 
governing  review  is  substantially  the 
siune  as  ])rovided  in  current  NY.SE  Rule 
47(j(f).  other  than  conforming  and 
technical  chiinges  to  align  it  with  terms 
used  in  the  remainder  of  the  jiroj^osed 
NYSE  Rule  ‘lOOO  Series. 

Pro])osed  NY.SE  Rule  931  ()(c)  govi:rns 
reiptests  for  leave  to  adduce  additioiiiil 
evidence:  it  is  suhstantially  the  siiine  its 
provided  in  current  NY.SE  Rule  47()(1’), 
other  than  conforming  and  technical 
chiinges  to  align  it  with  terms  used  in 
the  reniiiinder  of  the  proiiosed  NY.Sl*] 
Rule  (HKH)  .Series. 

Proposed  NY.SE  Rule  931  ()(d) 
prohibits  the  CEO  from  re{|uiring  a 


-"TIh!  tiixt  also  contains  certain  conlonnin”  and 
technical  chiinges  to  align  it  with  terms  used  in  the 
remainder  ol  the  |iro|)osed  NY.SF  Rule  tlDiHI  .Series. 
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review  by  the  Fxehange  Board  ol  N 

Directors  and  governs  the  (iKO’s  recusal  Iv 
Irom  reviews  l)y  the  Exchange  Board  ol  ai 
Directors.  It  is  substantially  the  same  as  p 
NYSE  Ride  47()(1).  other  than  ^ 

conlorining  and  technical  changes  to 
align  it  with  terms  used  in  the 
remainder  ol'  the  pro]K)sed  NYSE  Role 
fUtOO  Series.  J, 

Propostui  NYSE  Uuhs  0500  Tlmnioh  i 
0527  t 

The  jn'oposed  NYSl*.  Ride  t)5()0  Series  ] 
governs  all  other  proceedings  nnder  the  1 

Exchange  Rides.  ' 

The  proposed  NYSI'^  Ride  t)!i20  Series 
would  govern  eligibility  proceedings  for 
persons  subject  to  statutory 
disiiiialifications  who  are  not  EINRA 
members.^''  The  scoiie  of  the  i)roi)o.sed 
NYSE  Ride  t).52()  Series  is  meant  to  he 
the  same  as  FINRA  Rule  t).52()  Series.  *;' 

The  text  of  proiiosed  NYSE  Ride  9.'i2.t 
is  similar  to  that  in  FINRA's  counterpart 
rides,  except  for  conforming  and 
technical  changes  and  excejit  as  iollows. 
First,  nnder  jnojiosed  NYSE  Ride  ‘).'i2.h 
if  the  di.sipialifiefl  member  organization, 
s])onsoring  member  organization,  and/oi 
di.siiiialified  jierson  executed  a  letter 
consenting  to  a  supervisory  jilan,  it 
would  he  submitted  to  the  Exchange's 
CRO.  Under  F’lNRA’s  ride,  the  letter  is 
snhmitleil  to  FINRA's  Office  of  Ceneral 
(ionnsel,  which  submits  it  to  the 
Ohairman  of  the  .Statutory 
Di.sipialification  Oommittee.  acting  on 
behalf  of  the  NAC:  the  Chairman  inay 
accept  or  rejec.t  the  jilan  or  refer  it  to  the 
NAC  for  action.  The  Exchange  does  not 
projiose  to  utilize  the  NA('  or  the 
.Statutory  Disijnalification  Committee 
Chairman  for  this  inii’iiose.  In  addition, 
nnder  FINRA's  ride,  the  waiver  of  bias 
or  prejndgment  is  with  res])ect  to  the 
Dejiartment  of  Member  Regulation,  the 
FINRA  Ceneral  ('onn.sel,  the  NAC  and 
any  member  thereol,  while  nnder 
proposed  NYSE  Ride  0523,  the  waiver 
would  he  with  resjiect  to  the 
Department  of  Memher  Regulation,  the 
CRO.  the  Exchange  Board  of  Directors, 
or  any  memher  thereof  to  conform  to  tlu 
Exchange’s  ])ro])osed  rides. 

Under  proposed  NYSE  Rule  U.*i24.  li 
the  C:R()  rejects  the  iilan,  the  memher 
organization  or  apjilicant  may  reipiest  a 
review  by  the  Exchange  Board  ol 
Directors.  This  differs  from  FINRA’s 
jirocess,  which  provides  for  a  healing 
hefore  the  NAC  and  further 
consideration  hv  the  FINRA  Board  ol 
Directors.  Becanse  the  l-lxchange  does 
not  propose  to  utilize  the  NA(..  the 

^''I'lNKA  tins  l)(n!n  processing  sl;iliilorv 
(lisciuiililication  applications  on  hohall  ol  llio 
lixchangi!  since  2007.  Sco  siipni  noles  4  and  (1. 

"'NY.Sl':  intends  to  issue  a  notice  similar  to 
I’lNKA  Kegulatory  Notice  t)<)-1<). 


Exchange  jirojioses  instead  that  the  ni 

Exchange  Bo.ird  of  Directors  may  hetir  N 
any  appeal." 

Proposad  NYSE  Hulas  0550  Thwu}>h 
05,50  (1 

Broiiosed  NYSE  Rules  tt.'ifiO  through  d 

ttriTB)  would  govern  expedited  j: 

proc.eeditigs.  which  <ire  snhstiintially 
similar  to  FINRA  Rules  ‘)55()  throngh 

with  the  following  changes  to  ( 

those  rules. The  Exclnmge  is  not  ( 

proiiosing  to  ttdojit  the  text  ol  FINRA  j 
Rule  .  whic.h  concerns  failure  to  I 
complv  with  the  advertising  and  sales  , 

literature  requirements  in  NASD  Ride 
2210.  According  to  the  Exc.hange,  all 
NYSE  memher  organizations  that 
circulate  advertising  or  sales  literature 
are  by  definition  doing  business  with 
the  public,  and  therefore  must  he 
members  ol  FINRA  and  are  alieady 
subject  to  FINRA  Rides  2210  and  9.551. 

In  addition,  under  the  SEC  Ride  17d-2 
Agreement,  FINRA  is  allocated 
resiionsihility  for  NYSE  Ride  472, 

NYSE’s  coiintei’iiart  to  NASD  Ride 
22  lO.:*-' 

The  Flxchange  also  does  not  propose 
to  adojit  the  text  of  FINRA  Ride  955;i. 
which  concerns  failure  to  jiay  lees, 
does,  asse.ssments  or  other  charges.  1  he 
Exchange  propo.ses  to  adopt  the  text  ol 
FINRA  Ride  8520,  which  addres.ses  the 
non-payment  ol  line.s  and  monetaiy 
sanctions  and  would  continue  to  use 
NYSE  Ride  509  for  non-payment  of  all 
other  amounts  due  to  the  F^xc-hange. 

;;  Broposed  NYSE  Ride  9550  would 
provide  jirocednres  and  conseipiences 
for  a  failure  to  c.omi)ly  with  temporary 
and  permanent  cea.se  and  desist  orders, 
which  would  he  authorized  by  propo.sed 
NYSF:  Rule  9810.  The  text  of  jn  oposed 
NYSE  Rule  9550  is  the  same  as  FINRA 
Rule  9550,  excejit  in  the  following 
respects.  First,  the  text  contains 
conforming  and  technical  changes. 
Second,  nnder  F’lNRA’s  rule.  FINRA  s 
CEO  authorizes  proceedings  under 
i  FINRA  Rule  9550;  under  the  Exchange’s 
projiosed  ride,  the  Exchange  s  C.RO 
lit*  would  have  the  authority.  Third. 

FINRA’s  ride  permits  .service  of  process 
by  facsimile;  the  Exchange  does  not 
believe  that  this  alternative  service 
method  is  necessary  and  the  service 


"  I'lNKA  Kuli!  (1525  also  allows  tor  disciolioiiarv 
roviow  l)V  I  ho  I  ’lNKA  Board:  tho  INohango  dot^s  nol 
proposo  to  adopt  a  comparahio  lado.  l-'urlhm-.  tho 
Kxchango  also  doos  not  proposo  to  adopt  tho  toxt 
of  !■  INIO\  Kulo  ()52(i.  which  providos  lor  oxpoditod 
procoodings  hy  tho  IINKA  Board  ol C.ovornors  in 
ccatain  instancos. 

'-NY.SK  jaoposod  Kulos  (1552.  0554  and  (1555  aro 
snhstaiitially  tho  samo  as  h’lNKAs  c:onnlor|)art 
rnlos.  oxcopt  that  NYSl"s  irroposod  rnlos  do  not 
carry  ovor  FINRA's  nolico  provisions  hocanso  it 
would  ho  du|)licativo  of  proposod  NY.Sl-  Kulo  HOKl. 

Soo  siipm  note  4. 


methods  permitted  under  iiroposed 
NY.SE  Rule  9154  (which  are  identical  to 
FINRA  Rule  9154)  would  he  sufficient. 
Finallv.  the  Exchange  does  not  ])ropo.se 
to  include  a  notice  to  its  memhershii)  ol 
decisions  nnder  the  rule,  as  FINRA 
does,  it  would  he  duplicative  of 
proposed  NYSF.  Rule  8515. 

Broposed  NY.SE  Rule  95.57  would 
allow  the  Exchange  to  is.sue  a  notice 
directing  a  memher  organization  to 
comply  with  the  jirovisions  ol  NYSE 
Rule  4110  (Capital  Conqiliance),  4120 
(Regulatorv  Notification  and  Busine.ss 
Curtailment),  or  4150  (Regulation  of 
Activities  of  Section  15C  Memher 
(Irganizations  Exiieriencing  Financial 
and/or  Operational  Difficulties)  or 
otherwise  directing  it  to  re.strict  its 
hnsiness  activities.  The  notice  would  he 
immediately  effective,  except  that  a 
timely  request  for  a  hearing  would  stay 
the  effective  date  for  10  business  days 
(unless  the  Exchange’s  CRO  determined 
otherwise)  or  until  an  order  was  issued 
hv  the  Office  of  Hearing  Officers, 
whichever  occurs  first.  I  he  notii.e  (.oiild 
he  withdrawn  iijiim  a  showing  that  all 
the  reipiirements  were  met. 

The  text  of  the  jiropo.sed  ride  change 
is  suhstantiallv  the  same  as  that  in 
FINRA  Ride  9'557.  except  in  the 
following  respects.  First,  the  text 
contains  conforming  and  technical 
changes.  Second,  under  FINRA’s  ride, 
FINRA’s  CFX)  exerci.ses  authority  with 
resiiect  to  stays  under  the  ride;  nnder 
the  Exchange’s  projiosed  ride,  the 
Fixchaiige’s  CRO  would  have  the 
authority.  Third.  FINRA’s  rule  permits 
.service  of  process  by  facsimile;  the 
’  1  Exchange  does  not  lielieve  that  this 
^  alternative  service  method  is  necessary 
for  the  reasons  stateil  above.  Finally,  the 
Exchange  does  not  proimse  to  include  a 
notice  to  its  memhership  of  decisions 
under  the  ride,  as  FINRA  does,  because 
it  would  he  diqilicative  of  proposed 
NY.SE  Rule  8515. 

Broposed  NY.SE  Rule  9558  would 
allow  the  Exchange’s  CRO  to  jnovide 
written  authorization  to  the  Exchange 
staff  to  issue  a  written  notice  for  a 
summarv  jiroceeding  tor  an  action 
authorized  hv  .Section  8(d)(5)  of  the  Act. 
Such  notice  would  he  immediately 
effective.  The  text  of  the  ])roposed  rule 
change  is  suhstantiallv  the  same  as  that 
"Z  in  FINRA  Ride  9558.  exceiit  as  follows. 

F’irst.  the  text  contains  conforming  and 
'  technical  changes.  .Second,  under 

F’lNRA’s  rule.  FINRA’s  CEO  authorizes 
such  jiroceedings.  Ihird,  the  Exchange 
art!  would  not  permit  service  ol  process  hv 
facsimile.  Finally,  the  Exchange  does 
not  propose  to  include  a  notice  to  its 
{i;i  memhershi])  ol  decisions  nndei  the  luli 
as  FINRA  does,  hecanse  it  would  he 
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<lupli(;aliv(!  of  projjosc'd  NYSIi  Kule 

';;<>P”s<>clNYSKKulo<,r,r,9uonl(lsot 

lortli  imiforiii  lu;arin<>  |)ro(;(!(liir(!s  for  all 
oxpoditcHl  prococ'diiios  iindorfho 
proi)os(Ml  NYSK  Rnh;  nriBO  Series 

I  inka  r„i,!  .,55. 1  „,s  I.irsi  „,n, 

(.all  for  review  would  he  eoiiducled  hv 

1  "  of  Directors  rath(>r 

lli.in  MNRA  s  NAfi.  Second,  the 
Rxchange  would  not  utilize  current  or 
onuer  nieinhers  of  the  FINRA  Financial 
Rtisjjonsihilitv  (ioininittee  for 

nuder  pro,,osed 

NVSFRule  95.57.  as  FINRA  does  under 
Its  counterpart  rule.  The  Exchaiwe 
'vould  u.se  the  .same  pool  oflfearine 

J  aneh.sts  from  the  Ifearino  Hoard  a.sit 
uses  for  other  proceedings.  Third,  anv 

i'.'Infv-'  authorized 

INRA  s  CFO  to  act  would  instead 
mithorize  the  F.xchanoe-.s  (-pQ 
Fourth,  the  Exchange  does  not  propo.se 
to  adopt  the  text  of  FINRA  Rule  9.55(t(r) 
which  provid(.s  for  the  puhlication  of 
‘loei.sions  undm- the  Rule,  hecau.se  it 
would  h(!  duiilicative  of  jiroim.sed  NYSE 
Hule8:tl.T  Fifth,  the  E.xchange  does  not 
ofFlNRA  Rule 

9a5!){(,  (  )  that  .sets  forth  14-dav  and  21- 

<lay  call  for  review  periods  hecause  a 
(jail  for  review  jieriod  would  he 
(fe.scrihed  in  jnopo.sed  NYSE  Rule  ‘t.'lio 
I  ropo.sed  NYSE  Rule  9.5.5!)((])(1)  would 
lu-stead  state  that  calls  for  review  would 
1)0  conducted  in  accordance  with 
proposed  NYSE  Rule  ‘t.'llO.  which 
consistent  with  the  time  jieriod  in' 
errant  NYSE  Rule  47(i(0.  would 
provide  for  a  25-(lay  call  for  review 
period,  finally,  the  projio.sed  text 
contains  conforming  and  technical 
changes. 

PrnjjosHd  NYSH  Hiiln  mUH)  Series 
I  lie  Exchange  proposes  to  adopt  a 
new  m  SE  Rule  PtitJO  Series,  which  ’ 

would  set  forth  jirocedures  hv  whicli  a  ' 
niemlier  organization  could  .seek  ‘ 

oxeinptive  relief  from  current  NYSE  ‘ 

1  agreements)  and  1 

f  projio.sed  ‘ 

N^.SERuleH211  (.suhmission  of  « 

"oiild  lie  modeled  on  FINRA 's  Ruh> 

lies  Iiriiiiiirily  ilifliM'  froni  I'INKA's  in  ^ 
that  tliey  contain  technical  and  .s 

conforming  changes  and  that  the 
Exchange's  CRd,  rather  than  FlNRA’s  !!' 

Office  of  (ieneral  Cioun.sel.  would 
receive  the  reipiest  and  anv  notice  of  .sn 

appeal,  and  the  CRO.  rathiir  than 
MNRA’s  NAC,  would  carrv  out  the 
propo.sed  appellate  iiroce.ss 

_  ^  *  in: 

Ciirninliv.  Ilui  F4.\KA  Kul„  oiioo  .series  als„ 
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Proposad  WSH  Ihih  9700  Sm  ics 

FINRA’s  Rule  ‘)7()()  Series  provides 
,  ledre.ss  for  jier.sons  aggrieved  hv  the 
()])erati()ns  of  any  automated  (piotation 
execution,  or  commnnication  svstem 
owned  or  operated  hy  FINRA.  As  this 
woiild  he  inapplicahie  to  the  Exchan«>e. 
the  Exchange  projio.ses  to  designate  thi; 

,,  propo.sed  NYSli  Rule  ‘)7()()  Series  as 
consi.stencv  with 
’  NRA  .s  rule  numhering  convmitions. 

1  <  •"■'■•'nt 

N\  SL  Rule  18.  d  a  inemher  organization 
■sutlers  a  loss  related  to  an  Exchange 
■system  failure,  it  can  suhinit  a  claim 
pursuant  to  that  rule. 

Proposiid  NYSE  Ihdo  9000  Sarins 

The  Exchange  proposes  to  adoiit  a 
I  new  m  SE  Rule  98(H)  Series  to  ,s(!t  forth 
procedures  for  i.ssuing  teinporarv  cea.se 
fiiui  (Hisist  ordors. 

The  propo.sed  rule  text  would  he 
.suhstantiallv  the  same  as  that  in 
FINRA ’s  Rule  98(){)  Series,  except  for 
^^"''torming  and  technical  amendments 
iind  except  that  the  Exchange’s  CRO 
rather  than  FINRA’s  CEf),  would 
authorize  the  initiation  of  teinporarv 
cea.se  and  desist  proceedings  and  the 
initiation  of  suspension  or  cancellation 
liroceedings  for  a  violation  of  a 
temporary  cea.se  and  desist  onha-. 

III.  Discu.ssioii 

Afl(!r  careful  niview.  the  Commission 
f'lKl^s  that  the  jnopo.sed  rule  change  is 
I’fxinireinents  of  the 

A(,t.  >  I  lu;  (.ommi.ssion  believes  that  the 
projio.sed  rule  change  is  con.si.stent  with 
Sec  ion  (i  h)  of  the  Act.  <'•  in  general,  and 
lurthers  the  ohjectives  of  Section  (i(h)(.5) 
of  the  Act. ‘7  ,n  jiarlicnlar.  in  that  it  is 
(lo^signed  to  jirevent  fraudulent  and 
iiianijnilative  acts  and  jiractices.  to 
juomote  just  and  (xjuitahle  jirincijiles  of 
trade  to  foster  coojieration  and 
co()rdination  with  jier.sons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
Jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  marki't  i 

■sy^stem.  In  addition,  the  Commi.ssion  i 
lieheves  that  the  jirojjosed  rule  furthers 


flu:  (ihjei.tivos  of  Section  (i(h)(7)  of  the 
Act.  »,n  that  it  juovides  fair  Jirocedures 
torthedi.scijilining  of  meinhers  and 
Jier.sons  a.s.sociated  with  meinhers,  the 
'Fi'ii-il  of  inemhershiji  to  anv  jier.son 
socking  memhership  therein,  the  hairing 
ol  any  jierson  from  hecoming  a.s.sociated 
willi  a  inemher  thereof,  and  the 
ju'ohihition  or  limitation  hy  the 
kkxchange  of  any  jierson  with  resjiect  to 
access  to  .serv  ices  offered  hy  the 
Ivxchange  or  a  inemher  thereof,  hi 
addition,  the  Commi.ssion  helieves  that 
the  jirojiosed  rule  change  furthers  the 
”h|oc:tive.s  of  Section  (i(h)(;))  of  the  Act 

''«>'PPort.s  the  fair  rejire.sentation 

of  meinhers  m  the  adinini.stralion  of  the 
I'.ximange  s  affairs. 

1  he  (.ommission  helieves  that  it  is 
(.(msistent  with  the  Act  for  NYSE  to 

;''l»Pt  ™RAsdi,sciplinarv  rules,  which 

have  jireviously  heen  ajijiroved  hv  the 
Cainnni.ssion.  *"  According  to  the 
Exchange,  most  of  its  inemher 
oiganizations  are  meinhers  of  FINRA 

KIN  iS'v  o"  I’  «“l)io(;t  to  the 

1  INRA  Rule  8()()()  Series  and  Rule  9()(H) 
Senes."  Moreover.  FINRA  ahead v 
■'‘I'liini.sters  much  of  the  di.scijilinarv 
Jirocess  for  NYSE  under  hoth  its  17(i-2 
Agreement  with  NYSE  and  the  RSA." 

■‘•'‘’''‘I-  ■‘^iiioe  June  14.  2010. 
MNRA  has  heen  jierforming  all 

‘>"l')room(mt-relat(i(ln>gulat(irv,sei^^^^ 

(jn  hehall  of  NYSER.  including 

P'<»:()oding.s  relating  to 
N1  SE-only  rules  or  against  hoth  dual 
inemhers  and  non-FINRA  meinhers 
'iirther.  according  to  the  Exchange. 
fli()^s(!  inemher  organizations  that  are  not 

NASDAQ  Stock  Market  (“Nasdaij”), 
wtnch  has  di.scijilinarv  rules  that  are 
similar  to  FINRA 's  rules. -*•<  Thus,  all 
Exchange  meinhers,  hv  virtue  of  tlu'ir 
"lom  iershiji  either  in  FINRA  or  Nasdaii, 
are  already  comjilying  with  the  FINRA 
rules  de.scnhed  herein.  Accordingly,  the 


rmn,  oth,M  n>l,,s-.\A.SI)Kul,,s  1(121.  Kne,  1,17(1 

r\  >  ,'  r,.  ’*•  ■'■•I  10.  ."21 

I t.lll  .  '  '«7,1. 

Il  l  O.orM, I  .S,,,:,,,i(i,,s  Kulomi.ki.if. 

<  Kul.i  (,-;,7.  II  NiY.SK  ..lopis  sin.ik.r  nil  ”s  i„ 
-M  .luno.s  ,w,  ol  ,l,„n,l.,s  l..■.^non,V.,„i„.,  projoc, 
I'  ill  ,.(,ii.s„lor  |,on„iltino  immilior  oroani/;,li„n.s  lo 
"  ’^’^■SK  Kiilo  !l(i,)(, 

'111  approyini;  (Ills  pniposod  riili,  (:liiiii-,i,  Ih,. 
(.(iinini.ssion  has  (.■onsi,l,.|,„|  ||,o  proposoil  nilc's 
iiiIxk:!  on  idlinoncy,  ,:onipoli(io„,  and  capital  ' 
loiinalion.  .See  1,")  7«c(|). 

"'U',  7«l(l,). 

!■'■>  U.S.C.  7«r(l))(.'-,). 


i.T  ii..s.(:.  7ai(h)(7). 

I.T  7(11(1, )(;i). 

K,-r,;hw’.  l<"l<i  ClKina,. 

Ki  l.iln  K  In  llio  Adoption  ol  ,\A.SI)  Knlns  40(1(1 

140(1(1 

\  >.  .>  i(.4.  (.Sept, her  2.a.  200(i),  7.1  FK  .57174 
(Oytoher  1. 200,1)  ("Or, ler  Adopting  NASD  K.des"), 
.Sec  .N'otice.  siijmi  not,!  .1.  7,1  hK  at  .5214 
.siiprn  notes  4  and  0  an,l  „,:con,panyino 

' '  So:  \'oti,:e  o|  l.'i|j„„  j.,,,. 

•-Ihictiveness  ol  l>ropose,|  Rule  Chanee  to  A,lop| 

.<  I  .nil  FINRA  Rules  Relatine  lo  Trailint-  I  hills  an, I 
h.s,,losiire  ol  Disciplinary  Inrorinalion.  Se,  iirili,.s 

7- Fir.i-mi' I 

INRA  ini.inhers  ,li,l  not  incur  sionilicani  re-ulalorv 
;  -  -nsar,!sull,,I  Nas,la,,s.,,A^^^^ 

■■^cl  n  ns  a  national  securities 

(  M.lianne.  N'asda(|  ha.se,|  its  rules  f-ov,,,.,,),,.. 

h"r'"S, . . . 1"-™”-"-  ™ 

*  (AKA  lilies,  loa  sii-nilicant  e.xtent."). 
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j)r()])().se(l  changes  will  provide  greater 
harmonization  between  Exchange  and 
MNRA  rides  of  similar  jiiirpose,  such 
that  (Inal  members  will  he  subject  to 
more  consistent  rides  which  should 
eliminate  confusion  potentially 
resulting  from  differing  ])roce(lnres  and 
re(|nirements.  As  such,  the  (iommission 
believes  the  |)ro])o.sed  rule  change  will 
foster  coo|)eration  and  coordination 
with  persons  engaged  in  facilitating 
transactions  in  .securities  and  will 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  ('.ommission  also  believes  that  it 
is  consi.stent  with  the  Act  for  NY,SE  to 
retain  some  of  its  current  procedures. 

For  example.  NYSE  would  retain  its 
appeals  jirocess  and  the  n.se  of  NYSEi 
Paneli.sts;  codify  its  notice  provision  in 
Rule  8313  governing  how  it  releases  its 
disciplinary  decisions:  and  limit  the  n.se 
of  fines,  in  propo.sed  Ride  8320.  The 
Ciommi.ssion  notes  that  the  Act  reipiires 
that  the  rules  of  an  exchange  provide,  in 
part,  a  “fair  ])rocednre  for  the 
di.sci])lining  of  memhers  and  persons 
associated  with  memhers."  The  Act. 
however,  does  not  dictate  what  tho.se 
jirocednres  should  he  and  therefore, 
exchanges  are  not  reiinired  by  the  Act  to 
follow  one  jirocess.  I’lie  (Commission 
notes  that  jiroposed  NY.SE  Rule  0310, 
Review  by  I'Cxchange  Board  of  Directors, 
merely  codifies  the  Exchange's  current 
appeals  process  under  NYSE  Ride  470(1) 
and  (1)  into  NYSE’s  propo.sed  rules. 
Similarly,  the  (Commission  also  believes 
that  it  is  consistent  with  the  Act  for  the 
Exchange  to  retain  its  current  selection 
jirocess  for  Hearing  Panelists.  According 
to  the  Exchange,  Hearing  Paneli.sts 
cannot  he  drawn  solely  from  a  pool  of 
I'dNRA  members  and  associated 
per.sons,  but  rather  must  include  NYSE- 
only  memher  organizations  and  persons 
with  experience  in  NYShC  Floor  matters 
in  order  for  the  Exchange’s  memhers  to 
have  a  fair  representation  in  its  affairs.'*'’ 
Finally,  the  CCommission  also  believes 
that  it  is  consistent  with  the  Act  for  the 
Exchange  to  codify  its  jiolicy  regarding 
the  publication  of  disciplinary  decisions 
and  to  limit  the  n.se  of  proceeds  from 
fines  and  other  monetary  sanctions.  The 
(Commission  notes  with  respect  to 
publishing  disciplinary  decisions,  that 
proposed  Ride  8313  would  riupiire  the 
{’Cxchange  to  publish  all  final 
discijdinary  actions  other  than  minor 
rule  violations,  and  is  therefore,  non- 
discriminatory  and  non-discret ionary. 
Further,  the  (Commi.ssion  believes  that 
not  allowing  monies  from  fines  and 
sanctions  to  he  n.sed  for  general 


■"  .Si!(:li(in  (i(l))(7),  l.S  H.S.C.  7Kf(l))(7). 
Notico.  supra  nolo  a.  7fi  I’R  at  .S23.S. 


corporate  ]nirpo.ses  is  consistent  with 
the  (Commission’s  jn  ior  order  regarding 
the  use  of  such  monies.'*^ 

The  (Commi.ssion  also  believes  that  it 
is  consistent  with  the  Act  for  the 
Exchange  to  modify  FINRA's  Rule  t)2()8 
to  reflect  that  the  ECxchange  has  memher 
affiliates.  With  regard  to  jiropo.sed  Rule 
t)2()8,  the  (Commission  believes  that  it  is 
ajipropriate  that  a  disciplinary  decision 
concerning  an  affiliate  of  the  Exchange 
not  he  subject  to  review  by  the  Exchange 
Board  of  Directors,  hut  instead  he 
treated  as  final  action  subject  to  review 
by  the  (Commission.  The  (Commission 
notes  that  Na.sdaip  which  also  has  a 
memher  affiliate,  has  a  rule  that  is 
snhstantially  the  same  as  the  Exchange’s 
proposed  riile.-*^  In  approving  NascUuj’s 
rule,  the  Commi.ssion  determined  that 
such  a  rule  would  insulate  Nasdaij’s  role 
as  a  SR(1  from  its  commercial 
interests.-*"  .Similarly,  the  Commission 
believes  that  NY.SE’s  rule  is  designed  to 
])rotect  the  integrity  of  the  disciplinary 
process  and  is  consistent  with  the  Act. 

The  (Commission  also  notes  that  in 
certain  instances  the  Exchange  has 
re])laced  FINRA’s  (Ceneral  (Counsel  or 
(Chief  Executive  Officer  with  the 
Exchange’s  (CRO,  as  well  as  replaced 
FINRA’s  NA(C  with  its  (Chief  Hearing 
Officer.*"  The  (Commi.ssion  believes  that 
this  is  consistent  with  the  Act  and  that 
these  changes  rellect  that  FINR/X  is 
jiroviding  services  to  a  .separate  .SRO. 
The  ECxchange  believes  that  its  (CRO  is 
better  suited  to  re.solving  certain 
])rocednral  matters  and  rendering 
certain  decisions  under  the  projio.sed 
rule  change,  because  the  Exchange’s 
(CRO  would  have  greater  familiarity  with 
the  fCxchange’s  rides  and  membership."’" 
Moreover,  the  Exchange  has  represented 
that  the  CRO  is  independent  of  the 
De]jartment  of  Memher  Regulation  and 
as  such  can  provide  an  appropriate 
review.’’ '  The  Exchange  akso  believes 
that  it  is  appropriate  for  FINRA’s  Chief 


Oi'dor  Cmiiliii^  Approval  ot  I’roposial  Riilo 
Chaiifii!  RiilaliiiK  lo  ,\Y.SR  R(!f;ulalioii.  liic.  I’olicicis 
Ri!f>ai(lin^  Rxiacisi;  ot  I’owor  To  I'  iiio  NY.SK  MdiiiIhu' 
Organizalions  and  Uso  of  MoiiiiV  Collcictod  as  Riiuis, 
.S(x:m  ili(!S  Rxcliaiigo  Acl  Ridoa.so  No.  Oatiuarv 

ai.  2(107).  72  FR  .')77!)  (Fobruarv  7.  2007)  (finding 
dial  limitation  on  tiu;  nsos  of  linos  to  l)o  consistont 
with  .S(!<:tion  (i  of  tho  Act  in  order  lo  };uard  against 
th(!  possihility  that  linos  mav  ho  assossod  lo  rospond 
to  hudgolarx  no(;ds  rathor  than  lo  s(!rvo  a 
di.sciplinarv  purpose!),  linliko  FINRA.  tho  Fxchango 
is  a  puhliciv  lrad(!d  (:oin|)any. 

■*' .S’cc  Nasdaii  Rulo  ‘I20tt(o)(2). 

'".S'oeOrdor  Cranling  Appro\al  of  l’ro|)os(!d  Rulo 
Chango  as  Ain(!nd(!d  hv  Aiiumdmonl  No.  I 
R(!garding  Rosiriclions  on  AITilialions  hotwo(!n 
Nasda(|  and  its  M(!inhi!rs.  .S(!ciirili(!s  Fxchango  Acl 
Ri!loaso  No.  .'■)4I70  (|ulv  IH.  200(i).  71  FR  42140 
Only  2.'i.  2000). 

.SV!(!  (!.g..  proposoel  NY.SF  Ruhis  052:i.  (I.SaO.  and 
02«0. 

^’".S'oi!  Notico.  supra  nolo  :i.  78  FR  at  ,')2;t.'j. 

Sai!  ill.  at  52ai. 


Ihtaring  Officer,  in  lien  of  the  NAC  or 
the  Exchange  Board  of  Directors,  to 
review  certain  decisions,  such  as 
exclusions  from  a  hearing  or  conference, 
since  the  Exchange  Board  of  Directors 
does  not  currently  review  such 
(Ittcisions."’- 

rite  (Commi.ssion  httlieves  that  it  is 
consistent  with  tlu;  Act  for  NXYSE  to 
modify  its  propo.sed  rules  in  a  way  that 
is  neither  its  current  jiractice  nor 
FINRA’s  rules.  The  Exchange  does  so  for 
procediints  relating  to  AW'CCs  pursuant 
to  proposed  NYSE  Rule  ‘)21(i  and 
settlements  pursuant  to  proposed  NX'.SE 
Rule  9270.  The  (Commission  believes 
that  the  proposiid  processes  for  settling 
disciiilinarv  are  fair  and  nta.sonahle. 
Although  by  adopting  pro]K)se(l  NY.SE 
Rule  9210  the  Exchange  would  he 
changing  the  type  of  review  as.sociated 
with  settlement  jirocediires,  the 
(CCommission  believes  tlnit  the  jirojio.sed 
jirocess  provides  approjn  iate  controls  to 
assure  consistency  and  protect  against 
aberrant  settlements.  .Specifically, 
FINRA’s  Office  of  Disciplimirv  Affairs, 
which  is  an  inde])end(!nt  body  from 
FINRA’s  Department  of  Enforcemitnt,"’ * 
would  he  reviewing  all  proposed  AVV(Cs 
or  minor  rule  violation  plan  lettitrs. 
Accordingly.  FINRA’s  Office  of 
Disciplinary  /Xffairs  would  .serve  the 
role  currently  being  ])erfornied  by  a 
Hearing  Officer  under  NXhSE  rules  to 
review  a  propo.sed  sidtleiiKtitt.  .Similarlv, 
the  Offici!  of  Disciplinary  Affairs  would 
he  reviewing  any  imcontested  offers  of 
.settlement  before  a  hearing  piirsiiiiiit  to 
Itroposed  NY.SE  Rule  9270."’'*  If  the 
parties  are  imahle  to  ritach  an  agreement 
on  settlement,  the  matter  would  proceed 
under  the  projiosed  9200  .Series  and  the 
processes  jirovided  therein. 

Finally,  the  CCommission  believes  that 
it  is  consi.stent  with  the  Act  for  the 
Exchange  to  retain  its  list  of  minor  rule 
violations,  which  have  been  approved 
by  the  CCommission.'’'’  with  certain 
t(u:hnical  and  conforming  amendments, 
while  adojiting  FINRA’s  minor  rule 
violation  fine  levels  and  |)roc(!.ss  for 
im])osing  them,  which  also  have  been 
ajiproved  by  the  (Commi.ssion.'’" 


.Sec  ill.  ill  ."ittlttl. 

'  .Sec  F’lNR.X  Rnguliiliirv  Nolicd  0(1-1 7. 

.A  llixii'iiig  I’iiniil  or  Fxliiiidod  lloiiring  I’imol 
would  liiivi!  lo  iiccopl  or  rojiicl  iin  imroiilosliid  ollor 
ot  s(!llliimc!ul  iiltiir  ii  hoiiring  luis  lioguu.  .Sec 
jiropo.sod  .NY.SF  Ridi!  (1270(1). 

"  Till!  most  riicoiil  iuuondmonts  lo  tho  Fxchimgo's 
minor  rulo  viol.ilion  pl.m  woro  iipprovod  in 
.Soourilios  l-Achiingo  .Xcl  Roloa.so  No.  (i(i7.'i8  (April 
0.  2012).  77  FR  220:i2  (April  12.  2012)  (.SR-NY.SF- 
2012-0.S). 

Saa  Ordor  Adojiting  N.A.SD  Rules,  supra  nolo 
40. 
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IV.  (^onclusinn 

II  is  lln^wfoiv  ovdertui.  j)ursnant  to 
.Section  in(i))(2)  oi  the  Ac;l,"’^  that  the 
j)roj)ose(l  rule  change  (.SR— NY.SE-2()1 .3- 
02)  he.  and  it  hereby  is.  a])])rove(l. 

l-'or  llu!  ('.oiiimission.  l)y  tlio  Division  of 
'rrading  and  .Marktds.  |)nrsnanl  to  dehigaled 
anlliorilv."’" 

Kevin  M.  O  Neill. 

Deputy  SvcrvUiry. 

IKK  Doc.  2()ia-()r>."j:{<l  Filial  a-a-CC  ami 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Xytos,  Inc.;  Order  of  Suspension  of 
Trading 

Marcli  (i.  2013. 

It  aj)|)ear.s  to  the  .Securities  and 
Kxchange  Connnission  that  tliere  is  a 
lack  of  Current  and  accurate  infbrination 
concerning  the  securities  of  Xytos.  Inc. 
(“Xytos")  because  of  (inestions 
regarding  the  adecjuacy  and  accuracy  of 
infbrination  Xytos  publicly  disseminates 
concerning  the  coinjianv’s  financial 
conditions  and  business  operations,  and 
hecan.se  of  potentially  maniiinlative 
conduct  in  the  trading  of  Xytos  shares. 

The  ('.onnnission  is  of  the  opinion  that 
the  public  intere.st  and  the  protection  of 
investors  re(|nire  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
.Sindion  12(k)  of  the  .Securities  Exchange 
Act  of  1H34.  that  trading  in  the 
securities  of  the  ahove-li.sted  company  is 
suspended  for  the  period  from  9:30  a.m. 
E.ST  on  March  0.  2013  through  lli.lO 
p.m.  EDT  on  March  19.  2013. 

15y  the  (loininissioii. 

I.ynii  M.  Powalski. 

Deputy  See  re  t  a  r\ 

IKK  Doc.  2(U:i-ir).')li7  Filed  11:1.t  ami 

BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments 

ACTION:  00  Day  Notice  and  reiiuest  for 
comments. 

SUMMARY:  In  accordance  with  the 
Ra|)erwork  Reduction  Act  of  199.').  this 
notice  announces  the  .Small  business 
Admini.stration's  intentions  to  nupiest 


■•n.")  II-.S.C.  7Ks(l))(2). 

17  CFK  20().;i()-:i(a)(12). 


approval  on  a  new  and/or  currently 
apjiroved  information  collection. 

DATES:  .Submit  comments  on  or  before 
May  10.  2013. 

ADDRESSES:  .Send  all  comments 
regarding  whether  this  information 
collection  is  nece.ssarv  for  the  proper 
])erfbrmance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  (piality  of  the  collections,  to 
C'.arol  Fendler.  .Sy.stem  Accountant, 
Office  of  Investment,  .Small  Business 
Administration,  409  3rd  .Street,  Oth 
Floor.  Wa.shington,  IXi  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 

(iarol  Fendler,  .Sy.stem  Accountant.  202- 
20.')-7.').')9  coral. feiidIei'@sb(i.<’ov  Curtis 
B.  Rich,  Management  Analy.st.  202-20.'i- 
7 0  3  0  curt  is.  rich  @sba  .gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  “.SBIC  Management 
Questionnaire  &  License  A])])lication: 
Exhibits  to  .SBIC  License  Apjilication/ 
Management  Assessment 
Que.stionnaire" 

Abstract:  SBA  Forms  2181, 2182  and 
2183  provide  .SBA  with  the  nece.ssarv 
information  to  make  informed  and 
])roper  decisions  regarding  the  ap|)roval 
or  denial  of  an  apjilicant  for  a  small 
husine.ss  investment  companv  (.SBIC) 
licen.se.  .SBy\  u.ses  this  information  to 
a.ssess  an  a])plicanFs  ahilitv  to 
successfully  o])erate  an  .SBIC  within  the 
.sco])e  of  the  .Small  Business  Investment 
Act,  as  amended. 

Description  of  Hes}}ondents:  .Smal  1 
Business  Owners  and  Farmers. 

Form  Numbers:  2181. 2182.  2183. 

Anmud  Hesponses:  425. 

Anmud  Burden:  7.107. 

(aii'Iis  Rich, 

.Manugemeni  Analyst. 

|FR  Doc.  2(n:i-0.'),'i42  Filiid  li-K-KI;  !t:4.S  am| 
BILLING  CODE  P 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Projects  Approved  for  Consumptive 
Uses  of  Water 

AGENCY:  .Su.sijuehanna  River  Basin 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  li.sts  the  projects 
a])])roved  by  rule  by  the  .Su.s(]uehanna 
River  Basin  (iommission  during  the 
])eriod  set  forth  in  DATES. 

DATES:  january  1  through  )anuarv  31, 
2013 

ADDRESSES:  .Sus(|uehanna  River  Basin 
(Commission.  1721  North  Front  .Street, 
Harri.shurg,  PA  17102-2391. 


FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Cairo,  Ceneral  CConn.sel, 
telephone:  (717)  238-0423,  ext.  30(i;  fax: 
(717)  238-2430:  email:  rcuiro@srbc.net. 
Regular  mail  inquiries  may  he  sent  to 
the  above  address. 

SUPPLEMENTARY  INFORMATION:  rhis 
notice  lists  the  projects,  described 
below,  receiving  ap])roval  for  the 
consumptive  u.se  of  water  ])ur.suant  to 
the  (Commission’s  a])])roval  by  rule 
jirocess  set  forth  in  18  (CFR  §  80(). 22(e) 
and  S80(). 22(f)  for  the  time  period 
Sj)ecified  above: 

Approvals  by  Rule  Issued  l.tnder  18 
(CFR  8()().22(e) 

1.  Moxie  Energy,  LL(C.  Moxie  Patriot. 
LL(C  Facility,  ABR-201301000,  Clinton 
'rownshij),  Lycoming  County.  Pa.; 
(Consumptive  Use  of  Up  to  O.OOO  mgd; 
Approval  Date:  january  18,  2013. 

2.  Moxie  Energy,  LLC,  Moxie  Liberty, 
LLC  Facility,  ABR-2()1 301007.  A.syhnn 
Township,  Bradford  (County,  Pa.; 
(Consumptive  Use  of  Up  to  O.OOO  mgd: 
Approval  Date:  )anuary  18,  2013. 

Approvals  by  Rule  Issued  Under  18 
(CFR  800.22(1) 

1.  EOC  Re.sources,  Inc..  Pad  ID: 
DARKNESS  (C  Pad.  ABR-2()1 301001 , 
.Smithfield  Township,  Bradford  (County, 
I^a.:  (Consumptive  U.se  of  Up  to  .'i.OOO 
mgd;  Approval  Date:  januarv  7,  2013. 

2.  I'COC  Re.sources.  luc..  Pad  ID: 
HOPPAlKCll  C  Pad.  ABR-201301002, 
.Springfield  Townshij),  Bradford  (County, 
Pa.:  (Consumptive  U.se  of  Up  to  .'i.OOO 
mgd;  Approval  Date:  januarv  7.  2013. 

3.  (Chief  Oil  K  (Cas  LL(C.  Pad  ID: 
(Cochran  Drilling  Pad.  ABR-201 301003, 
We.st  Burlington  Township.  Bradford 
County.  Pa.;  (Consum])tive  Use  of  Uji  to 
2.000  mgd;  Ajijiroval  Date:  lanuary  11, 
2013. 

4.  Pennsylvania  Ceneral  Energy 
(Com|)any,  LLC.  Pad  ID:  COP  Tract  322 
Pad  A,  ABR-201 301004,  Cummings 
Township,  Lyt:oming  (County.  Pa.; 
(Consumptive  U.se  of  Up  to  3..'i00  mgd; 
Approval  Date:  )anuary  11.  2013. 

.').  Pennsvlvania  Ceneral  Energv 
(Company,  ■lL(C.  Pad  ID:  (COP  Tract  322 
Pad  B,  ABR-201 30100.'),  Cummings 
Townshij),  Lycoming  County.  Pa.; 
(Consumjitive  U.se  of  Uj)  to  3..‘)00  mgd; 
Ajjjiroval  Date:  lanuary  11, 2013. 

().  Range  Resource.s — A])|)alachia. 
l.L(C,  Pad  ID:  Cravs  Run  OH-lOH,  ABR- 
201 301 008,  McIntyre  Townshij), 
Lyi;oming  (Countv.  Pa.:  (Consumj)tive 
li.se  of  Uj)  to  .'i.OOO  mgd;  Aj)j)roval  Date: 
lanuary  2.'i.  2013. 

7.  (Che.saj)eake  Aj)j)alachia,  LL(C,  Pad 
ID:  Three  D  Acres.  ABR-201 30100!), 
Monroe  Townshij),  Bradford  (County, 
Pa.;  (Con.snmj)tive  Use  of  Uj)  to  7..'i00 
mgd:  y\j)j)roval  Date:  January  25.  2013. 
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8.  Southwe.stern  Energy  Production 
(:om])any.  Pad  ID:  WALKER  WES'l’  PAD 
14,  ABR-2()18()1()1(),  jackson  Townshi]), 
Sn.s(|iielianna  County,  Pa.;  Consumptive 
Dse  of  Up  to  4.t)t)‘)  mgd:  Ajjproval  Date: 
lanuary  25,  201 8. 

0.  WPX  Energy  Appalachia.  EEC,  I’ad 
ID:  Buxhainn  Well  Pad.  ABR- 
201 801  Oil,  I-’ranklin  Townshi]), 
Sus(iuehanna  (ionnty,  Pa.:  (ionsiimptive 
Use  of  U])  to  4.000  mgd:  Approval  Date: 
lanuary  25,  201 8. 

10.  (ihesai)eake  A])palacliia,  EEC,  Pad 
ID:  Alvarez.  ABR-201801012,  Wilmot 
and  Windham  Townships.  Bradford  and 
Windham  Counties,  Pa.;  Consum])tive 
Use  of  Uj)  to  7.500  mgd;  Apj)roval  Date: 
lanuary  25,  2018. 

11.  Seneca  Resources.  Pad  ID:  DCNR 
100  Pad  T,  ABR-201801018,  Lewis 
Town.shi]),  Lycoming  County,  Pa.; 
Consumi)tive  Use  of  Up  to  4.000  mgd; 
Approval  Date;  January  80,  2018. 

12.  Chesa})eake  Appalachia,  EEC,  Pad 
ID;  r’inan,  ABR-201801014.  Wilmot 
'rownship,  Bradford  County.  Pa.; 
Consumptive  Use  of  Up  to  7.500  mgd; 
Apj)roval  Date;  January  80.  2018. 

18.  (ihesa])eake  Appalachia.  EECi,  Pad 
ID:  Outback,  ABR-201801015,  Elkland 
Townshi]),  Sullivan  County,  Pa.; 
Consum])tive  Use  of  U])  to  7.500  mgd; 
A])])roval  Date;  January  80.  2018. 

14.  Chesa])eake  A])])alachia.  EEC.  Pad 
ID;  Rosiemar,  ABR-201801010.  Auburn 
Townslii]),  Sus(]uehanna  County,  Pa.; 
Consum])tive  Use  of  U])  to  7.500  mgd; 
A])])roval  Date;  January  80,  2018. 

15.  Cabot  Oil  K  Cas  Cor])oration,  Pad 
ID;  KropaT  Pi,  ABR-201801017. 
S])ringville  Townshi]),  Su.squehanna 
County.  Pa.;  Consumptive  lEse  of  U])  to 
8.575  mgd;  Ap])roval  Date;  January  80, 
2018. 

Authority:  Pul).  E.  91-57.5.  84  Slat.  1509  e/ 
.scf/..  18  CI  R  parts  800.  807.  and  808. 

Haled:  l''el)i'iiarv  25.  201  ;t. 

Stephanii!  L.  Richardson, 

Sncmtarv  to  tiu;  (^oiiiniission. 

IF-'K  Doc.  201:1-05512  Pilc!(l  «:45  ain| 

BILLING  CODE  7040-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Company-Run 
Annual  Stress  Test  Reporting 
Template  and  Documentation  for 
Covered  Institutions  With  Total 
Consolidated  Assets  of  $10  Billion  to 
$50  Billion  Under  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer 
Protection  Act 

agency:  Offico  of  the  Com])trolU)r  of  tlu; 
Ciurroncy,  Troasury  (C)CCJ. 
action:  Notici). 

SUMMARY:  Tho  tXXE  as  ])art  of  its 
continuing  effort  to  rcduco  pa])nrwork 
and  r(;s])ond{;nt  burden,  invites  the 
general  ])nblic  and  other  Federal 
agencies  to  comment  on  this  continuing 
information  collection,  as  re(]uired  bv 
the  Pa])erwork  Reduction  Ac:t  of  1995. 
Under  the  Pa])erwork  Reduction  Act. 
Federal  agencies  are  required  to  ])ublisb 
notice  in  the  Federal  Register 
concerning  each  ])ro])osed  collection  of 
information  and  to  allow  (it)  days  for 
])nblic  comment  in  res])on.se  to  the 
notice.  An  agency  may  not  conduct  or 
s])ousor,  and  a  res])ondent  is  not 
re(]uired  to  res])oud  to.  au  information 
collection  unless  it  dis])lays  a  currently 
valid  Office  of  Management  and  Budget 
(OMBJ  control  number. 

riie  OUU  is  soliciting  comment  on  a 
])ro])osed  new  regulatory  re])orting 
re(]uirement  for  national  banks  and 
Federal  savings  associations  titled. 
“(iom])anv-Rnn  Annual  Stress  Te.st 
Re])orting  Tenqilate  and  Documentation 
for  Covered  Institutions  with  Total 
Consolidated  Assets  of  SIO  Billion  to 
S5()  Billion  under  the  Dodd-Frank  Wall 
.Street  Reform  and  Consumer  Protection 
Act.”  The  ])roposal  describes  the  sco])e 
of  reporting  and  the  propo.sed  re])orting 
reiiuirements. 

DATES:  (Comments  must  be  received  by 
May  10,  2018. 

ADDRESSES:  Bec:au.se  ])a])er  mail  in  the 
Washington,  DCi  area  and  at  the  OCC  is 
subject  to  delay,  commenters  are 
encouraged  to  submit  comments  by 
email  if  ])ossible.  Comments  mav  be 
sent  to:  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Com])trolier  of  the  Currenev,  Attention: 
1557-0811. 400  7th  .Street  .SW.,  Suite 
8I']-218,  Mail  .Sto])  9W-11,  Washington. 
D(i  20219.  In  adilition.  comments  may 
be  sent  by  fax  to  (571 J  405-4820  or  by 
electronic  mail  to 

rr<’s.coinnwn1s@o(:(:.t iwis.gov.  You  may 
])ersonallv  ins])ect  and  ])hotoco])y 


comments  at  the  OCC,  400  7th  Street 
.SW..  Washington,  DC  20219.  For 
.security  reasons,  the  OCX’.  re(]uires  that 
visitors  make  an  a])])ointment  to  ins])et:t 
comments.  You  may  do  so  by  calling 
(202)  049-0700.  U])on  arrival,  visitors 
will  be  re(]nired  to  ])resent  valid 
government-issued  ])boto  identification 
and  to  submit  to  security  screening  in 
order  to  ins])ect  and  ])botoco])y 
comments. 

All  comments  received,  including 
attachments  and  other  su])])orting 
materials,  are  ])art  of  the  ])ublic  record 
and  subject  to  ])ublic  disclosure.  Do  not 
enclose  any  information  in  your 
comment  or  su])])orting  materials  that 
you  consider  confidential  or 
ina])])ro])riate  for  ])ublic  disclosure. 

FOR  FURTHER  INFORMATION  CONTACT:  You 
can  re(]uest  additional  information  from 
or  a  co])y  of  the  collection  from  Johnny 
Vilela  or  Mary  H.  Cottlieb,  C.learance 
Officers.  (202)  849-5490.  Legislative 
and  Regulatory  Activities  Division, 

Office  of  the  r,om])troller  of  the 
Currenev,  400  7th  .Street  .SW..  .Suite  8E- 
218.  Mail  Sto])  9W-11,  Washington.  DC 
20219.  In  addition,  co])ies  of  the 
tenqilates  referenced  in  this  notice  can 
be  found  on  the  OCC's  Web  site  under 
'fools  and  Forms  (Ii11p://\v\v\v.()(:(:.go\'/ 
tools- forms/ fornis/bonk-oporol  ions/ 
slrnss-tcst-ivjyorting.hlml). 
SUPPLEMENTARY  INFORMATION:  The  OCC 
is  re(]ue.sting  comment  on  the  following 
new  ])ro])o.sed  information  collection: 

Com])any-Run  Annual  .Stress 
Test  Re])orting  'rem])late  and 
Documentation  for  (Covered  Institutions 
with  'fotal  Con.solidated  As.sets  of  .SIO 
Billion  to  850  Billion  under  the  Dodd- 
Frank  Wall  .Street  Reform  and  Consumer 
Protection  Act. 

OMB  Control  No.:  1 557-0811 . 

Doscription:  SveWon  185(i)(2)  of  the 
Dodd-Frank  Wall  .Street  Reform  and 
(Consumer  Protection  Act  '  (Dodd-Frank 
Act)  re(]uires  certain  financial 
com])anies,  including  national  hanks 
and  Federal  .savings  associations,  to 
conduct  annual  stress  tests  -  and 
re(]uires  the  ])rimary  financial  regulatory 
agency-*  of  those  financial  com])anies  to 
issue  regulations  im])lementing  the 
stress  te.st  re(]uirement.s.-*  A  national 
bank  or  Federal  savings  association  is  a 
‘‘cov'ered  institution,”  and  therefore 
subject  to  the  .stress  te.st  re(]uirement.s  if 
its  total  con.solidated  assets  exceed  SIO 
billion.  Under  section  185(i)(2).  a 
covered  institution  is  re(]uired  to  submit 
to  the  Board  offJoveruors  of  the  Federal 
Reserve  .System  (Board)  and  to  its 


'  I'llhlic  Law  1  1  l-2():i.  124  .Slat.  i:i7li.  |iilv  2010. 
-  12  IL.S.C.  5;i(i5(i)(2)(A). 

‘  12  IL.S.C.  5:101(12). 

'  12  U.S.C.  5:i(i5(i)(2)(C). 
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IH'iniiii  v  financial  rngnlatorv  agencv  a 
niport  at  sncli  time,  in  sucli  torm.  and 
containing  sncli  information  as  the 
primary  financial  regnlaforv  agency  may 
recjiiire.'*  On  ()ctol)(!r  0.  2012.  the  (KX! 
pnhlisluul  in  the  Federal  Register  a  final 
rule  implementing  the  section  l(i.'i(i)(2) 
animal  stress  te.st  recpiirements.'*  This 
notice  de.scrihes  the  rejiorts  and 
information  recpiired  to  meet  the 
reporting  recpiirements  under  .section 
l().')(i)(2)  for  covered  institutions  with 
average  total  con.solidatcid  assets 
between  ,S1()  and  .S.K)  billion.  The.se 
information  collections  will  he  given 
confidential  treatment  (.')  D.S.O. 
.'l.'12(l))(4)). 

The  (XX;  intends  to  use  the  data 
collected  through  this  jirojiosal  to  as.sess 
the  reasonableness  of  the  stress  te.st 
results  of  covered  institutions  and  to 
provide  forward-looking  information  to 
the  (XX;  regarding  a  covered 
institution’s  capital  adeciuacy.  The  (XX', 
akso  may  use  the  results  of  the  stress 
te.sts  to  determine  whether  additional 
analvtical  techni(]nes  and  exerci.ses 
could  he  apjiropriate  to  identify, 
measure,  and  monitor  risks  at  the 
covered  institution.  The  stress  test 
results  are  expected  to  sn|)|)ort  ongoing 
im])rovement  in  a  covered  in.stitntion's 
stress  testing  jiractices  with  respect  to 
its  internal  asse.ssments  of  cajiital 
adecpiacy  and  overall  cajiital  planning. 

The  Dodd-Frank  Act  stress  testing 
re(|nirements  apply  to  all  covered 
institutions,  hot  the  (XXI  recognizes  that 
many  covered  institutions  with 
consolidated  total  a.ssiits  of  .S.'iO  billion 
or  more  have  been  subject  to  existing 
stress  testing  re(|nirements  under  the 
Board's  (Xnnpreliensive  (iapital 
Analysis  and  Review  (CXIAR).  The  (XXl 
also  recognizes  that  the.se  institutions' 
stress  te.sts  will  he  a])|)lied  to  more 
complex  portfolios  and  therefore 
warrant  a  broader  set  of  rejiorts  to 
adequately  cajitnre  the  results  of  the 
com|)any-rnn  stress  tests.  These  rejiorts 
nece.ssarily  will  recjnire  more  detail  than 
would  be  ajijirojiriate  for  smaller,  less 
comjilex  institutions.  Therefore,  the 
()(X]  has  decided  to  sjiecifv  .sejiarate 
rejiorting  temjilates  for  covered 
institutions  with  total  consolidated 
assets  between  $10  and  S.'iO  billion  and 
for  covered  in.stitutions  with  total 
consolidated  assets  of  $.^()  billion  or 


■•12  U.S.C.  .'):i(i,')(i)(2)(lJ). 

'■77  OcIoImm  'I.  2012. 

^.Scc  77  l•■R  lor  llu!  I’iiporwork  Kodiiclion 

Act  Nolico  iiiid  lli(!  ()(X;  Woh  .sili;  at  /i(//j.7/of  r.<>oi7 
ncivs-issuitn((!s/iU!Us-iflc(isifs/20I2/ni-c>cc-20l2- 
I2I.hliiil  lor  llio  ropoilinf’  l(an|)lalo.s  lor  (:ov(!n(d 
iiiKtiliilions  with  total  consoliclatod  ass(!t.s  ol  .S.K) 
liillion  or  iiion;. 


While  the  general  rejiorting  categories 
are  the  .same  (income  stationent,  h;ilance 
sheet  and  cajiital),  the  level  of 
graiudarity  for  individual  r(!jiorling 
items  is  le.ss  for  $10  to  S.'iO  billion 
institutions.  For  exiiinjile,  iiccoimting 
for  jirovisions  by  category  is  not 
nujiiired,  and  le.ss  detail  is  recjiiinul  for 
conuiKtrcial  and  indnstricil  lending. 
Because!  smaller  bcinks  with  assets  ol 
$10  to  S.'iO  billion  gmierally  have  less 
comjilex  hiilance  sheets,  the  (XXl 
helievets  that  highly  detailed  rejiorting  is 
not  warranted,  and  so  the  (XXl  is  not 
riHjniring  siijijilemental  schedules  on 
such  areas  as  retail  balances,  securities 
and  trading,  ojierational  risk,  and  jire- 
jirovision  net  revenue  (BBNR).  However, 
where  a  coveriid  in.stitution  with  assets 
less  than  S.'iO  billion  is  affiliated  with  an 
organization  with  as.sets  of  S.'iO  billion 
or  more,  the  CXXl  reserves  the  authority 
to  reejuire  the  smaller  covered 
institution  to  u.se  the  rejiorting  lemjilate 
for  larger  in.stitutions. 

Th(!  (XX;  has  worked  closely  with  the 
Board  and  the  Federal  Dejiosit 
Insurance  (Xirjioration  (I’DRl)  to  make 
the  agencies’  resjiective  rules 
imjilementing  the  annual  stress  testing 
recjnirenienis  under  the  Dodd-Frank  Act 
consisliiiit  and  comjiarable  by  reijuiring 
similar  standards  for  scojie  of 
ajijilication.  scenarios,  data  collection 
and  rejiorting  forms.  The  (X’Xl  akso  has 
worked  to  minimize  anv  jiotential 
dnjilication  of  effort  related  to  the 
annual  stress  te.st  reijuirements.  The 
rejiorting  temjilates  for  institutions  with 
a.ssets  of  SlO  to  S.'iO  hillion  are  de.scribed 
below. 

Description  of  Reporting  Results 
Templates  for  Institutions  With  $10 
Billion  to  S.'iO  Billion  in  Assets 

The  "Dodd-Frank  Annual  .Stress  Te.st 
Rejiorting  Results  Temjilate  for  (Xivered 
Institutions  with  Total  Consolidated 
Assets  Between  SlO  and  S.'iO  Billion" 
(SlO-S.'iOB  results  temjilate)  includes 
data  collection  worksheets  necessary  for 
the  (X"C  to  assess  the  company-run 
stress  te.st  results  for  baseline,  adverse 
and  severely  adver.se  scenarios  as  well 
as  any  other  scenario  sjiecified  in 
accordance  with  regulations  i.ssiied  bv 
the  (XXk  The  SlO-S.'iOB  results  teinjilate 
includes  worksheets  that  collect 
information  on  the  following  areas; 

1 .  IncoiiK!  .Statement; 

2.  Balan(;e  .Sh(!(!t:  and, 

3.  Cajiital. 

Fa(;h  .SlO  to  .S.'iO  billion  (;overed 
institution  rejiorting  to  the  (XX’,  using 
this  form  will  be  nujuired  to  submit  to 
the  (XX;  worksheets  for  each  scenario 
jirovided  to  covered  in.stitutions  in 
ac(;ordan(;e  with  regulations 


imjihinuinting  .Si’ction  l().'i(i)(2)  as 
sjiecified  by  the  (XXl. 

Worksheets:  ln(;ome  Statement 

The  income  statement  worksheet 
coll(!cts  data  for  the  (juarler  jiniceding 
the  jilanning  horizon  and  for  each 
(juartiir  of  the  jilanning  horizon  for  the 
slrciss  te.st  on  jir(ije(;led  los.ses  and 
nivenues  in  the  following  catiigories; 

1.  N(!t  charge-offs 

2.  Fr(!-jirovision  iu!t  reviinne 

3.  Provision  for  loan  and  lease  los.ses 

4.  Realized  gains  (lo.s.ses)  on  held  to 

maturity  (IITM)  and  available-for- 
sale  (,\F.S)  .siicurities 
.').  All  other  gains  (los.ses) 

(i.  Taxes 

Memoranda  items; 

7.  Net  gains  and  lo.sses  on  sales  of  other 

r(!al  estate  owned 

8.  Total  other  than  temjiorary 

imjiairment  (OTTl)  los.ses 
This  schedule  jirovides  information 
used  to  assess  los.ses  and  revenues  that 
covered  in.stitutions  can  sustain  in 
haseline.  adverse  and  sev(!relv  adverse! 
stress  S(;enarios. 

Worksheets:  Balance  Sheet 

Th(!  balance  .sh(!et  worksh(!et  collects 
data  for  the  (juarter  jir(!ceding  th(! 
Jilanning  horizon  and  for  each  ejuarter  of 
lh(!  Jilanning  horizon  for  the  stress  lest 
on  jiroj(!ct(!d  (icjuity  cajiital,  as  well  as 
on  assets  and  liabilities  in  the  following 
categories: 

1.  Loans 

2.  UTM  securities 

3.  ,\F.S  securities 

4.  Trading  assets 

.'>.  Total  intangible  a.ssets 
ti.  Other  real  e.state 

7.  All  other  assets 
Memoranda  items: 

8.  Loans  and  leases  guaranteed  by  other 

Ik.S.  government  or  GSE  guarantees 
(non-FDK"  loss-sharing  agreements) 

9.  Troubled  diibt  restructurings 

10.  Loans  secured  by  1^  family 

jirojierties  in  foreclosure 

11.  Retail  funding  (core  dejiosits) 

12.  Wholesale  funding 

13.  Trading  liabilities 

14.  All  oth(!r  liabilities 

l.'i.  Perjietnal  jireferred  stock  and  nilated 
surjilus 

1(i.  (Ximmon  stock 

17.  Surjilus 

18.  Retained  earnings 

10.  Other  eejuitv  cajiital  comjionents 
20.  Memoranda  items:  Average  rates  for 
loans,  securities,  retail  funding, 
whole.sale  funding,  interest-bearing 
dejiosits.  trading  and  other 
liabilities. 

The  (XXI  intends  to  u.se  this 
worksheet  to  assess  the  jirojected 


,  k 
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changes  in  assets  and  lial)ilities  that  a 
covered  in.stitntion  can  sustain  in  an 
adverse  and  .severely  adverse  stre.ss 
.sc(!nari().  This  \vorksli(;et  will  ahso  he; 
used  to  assess  llu;  r(!veniu!  and  loss 
projections  identified  in  the  income 
.statement  workslau't. 

Worksheets:  (Capital 

The  (;a|)itat  worksheet,  which  is 
appended  to  the  Balance  Sheet,  collects 
data  for  the  (piarter  preceding  the 
planning  horizon  and  for  (!ach  cpiarter  of 
tin;  planning  horizon  for  the  str(!ss  test 
on  the  following  areas: 

1.  Unrealized  gains  (losses)  on  AFS 

.securities 

2.  Di.sallowed  deferred  tax  as.set 

3.  Tier  1  common  ca])ital  elements 

4.  Tier  1  capital 
Tier  2  cajntal 

(i.  Total  risk-hased  capital 

7.  Total  cajhtal 

8.  Risk-weighted  assets 

t).  Total  assets  for  leverage  ])urpo.ses 

10.  Tier  1  common  equity  ratio 

11.  Tier  1  risk-hased  capital  ratio 

12.  Tier  1  leverage  ratio 

13.  'I'otal  ri.sk-hased  capital  ratio 
Memoranda: 

14.  .Sale,  conversion,  accjinsition  or 

retirement  of  ca|)itai  stock 
1.^.  (iash  dividends  declared  on 
preferred  slock 

10.  Uash  dividends  declared  on 
c;ommon  .stock 

Additionally,  the  .Snnnnarv  .Schedule 
captures  projections  for  regulatory 
capital  ratios  over  the  planning  horizon 
by  scenario. 

The  (XiCi  intends  to  use  thcjse 
worksheets  to  a.sscxss  the  impact  on 
caj)ital  of  the  projected  losscis  and 
projected  changes  in  assets  that  the 
covered  institution  can  su.stain  in  a 
stressed  sctaiario.  In  addition  to 
reviewing  the  worksheet  in  the  context 
of  the  balance  sluut  and  income 
statement  ])rojec:tions.  the  ClCiC  also 
intends  to  use  this  worksheet  in 
asscjssing  capital  jjlans  and  the  ca])ital 
])lanning  ])roc(;.sses  for  each  covered 
institution. 

Description  of  DF'AST  Scenario 
Variables  'Feinplate 

To  conduct  the  stress  te.st  recpiired 
under  this  ride,  a  covered  institution 
may  need  to  project  additional 
economic  and  financial  variables  to 
estimate  lo.sses  or  revenues  for  some  or 
all  of  its  portfolios.  In  such  a  case,  the 
covered  in.stitntion  is  reijnired  to 
complete  the  DFA.ST  .Scenario  Variables 
worksheet  for  each  scenario  where  such 
additional  variables  are  used  to  conduct 
the  stress  test.  Each  scenario  worksheet 
collects  the  variable  name  (matching 


that  reported  on  the  .Scenario  Variable 
Definitions  worksheet),  the  actual  value 
of  the  variable  during  the  third  (|narter 
of  the  reporting  year,  and  the  jirojected 
value  of  the  variable  for  nine  fninre 
quarters. 

Description  of  Supporting 
Documentation 

Covered  institutions  must  snhmit 
clear  documentation  in  sup|)ort  of  the 
|)rojection.s  included  in  the  worksheets 
to  su])])ort  efficient  and  timely  review  of 
annual  stress  te.st  results  by  the  (XXi. 

The  supporting  documentation  should 
he  submitted  electronically  and  is  not 
expected  to  he  re])orted  in  the 
workbooks  n.sed  lor  reipiired  data 
reporting,  'fliis  siqiporting 
documentation  must  describe  the  tvpes 
of  ri.sks  included  in  the  stre.ss  test: 
describe  clearly  the  methodology  used 
to  ])roduce  the  stress  te.st  projections: 
de.scrihe  the  methods  used  to  translate 
the  macroeconomic  factors  into  a 
covered  institution’s  jirojections:  and 
also  include  an  ex])lanation  of  the  most 
significant  cau.ses  for  the  changes  in 
regulatory  cajiital  ratios.  The  supporting 
documentation  also  should  addre.ss  the 
impact  of  anticipated  corporate  events, 
including  mergers,  acipiisitions  or 
divestitures  of  business  lines  or  entities, 
and  changes  in  strategic  direction,  and 
should  descrihi!  how  such  changes  are 
reflected  in  stre.ss  te.st  results,  including 
the  impact  on  estimates  of  los.ses. 
ex])ense.s  and  revenues,  net  interest 
margins,  non-interest  income  items,  and 
balance  sheet  amoimts. 

Where  company-specific  assumptions 
are  made  that  differ  from  the  broad 
macroeconom ic  assn m pt ions 
incoiqiorated  in  stress  .scenarios 
provided  by  the  (XXk  the 
documentation  also  must  de.scrihe  such 
a.ssimqitions  and  how  those 
assunqitions  relate  to  reported 
jnojections.  Where  historical 
relationships  are  relied  upon,  the 
covered  institutions  must  describe  the 
hi.storical  data  and  provide  the  basis  for 
the  ex])ectation  that  the.se  relationships 
would  he  maintained  in  each  .scenario, 
particularly  under  adverse  aiul  severely 
adverse  conditions. 

V’l'/je  of  Ihiviaw:  Revision  to  an 
existing  collection. 

Affoclod  Public:  Businesses  or  other 
for-profit. 

Kslimutcd  Number  of  Respoudeuts: 

2(i. 

Hsliiuatcd  Total  Anmud  Burdcu: 
12.()()4  hours. 

The  burden  for  each  SlO  to  .S.'iO  billion 
covered  institution  that  completes  the 
.Sl()-.S5()B  results  template  is  estimated 
to  he  440  hours  for  a  total  of  11.440 
hours,  'fliis  burden  includes  20  hours  to 


in])ut  these  data  and  420  hours  for  work 
related  to  modeling  efforts,  'fhe 
estimated  burden  for  each  .SlO  to  S.")!) 
billion  covered  institution  that 
comjiletes  the  annual  DFA.ST  .Scenarios 
Variables  Temjilale  is  estimated  to  he  24 
hours  for  a  total  of  (>24  hours.  .Start  up 
costs  for  new  res|)ondent.s  are  estimated 
to  he  03.000  hours  and  ongoing 
revisions  for  existing  firms.  4.100  hours. 

(iommenls  submitted  in  response  to 
this  notice  will  he  summarized  and 
included  in  the  reipiest  for  OMB 
apjiroval.  All  comments  will  become  a 
matter  of  public  record.  Uomments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
nCXk  including  whether  the  information 
has  practical  utilitv: 

(h)  'fhe  accuracy  of  the  OCG's 
estimate  of  the  burden  of  the  collection 
of  information: 

(c)  Ways  to  enhance  the  ipiality. 
utility,  and  claritv  of  the  information  to 
he  collecteil: 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
teclmiipies  or  other  forms  of  information 
technology:  and. 

(e)  Estimates  of  capital  or  start-np 
costs  and  costs  of  ojieration. 
maintenance,  and  pnrcha.se  of  .services 
to  jirovide  information. 

Daliul:  March  4.  201  :i. 

Michele  Meyer. 

Annislant  Director.  L(‘;4isl<ilivt;  (ind  liei>ul(itory 
Act ivi I ics  Divisi oi i . 

|FK  t)(ic:.  2(n:i-(I.S44«  Fitiut  :i-H-ia:  8:4.1  am| 
BILLING  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-A 

agency:  Internal  Revenue  .Service  (IRS). 
Treasury. 

ACTION;  Notice  and  reipie.st  for 
comments. 


SUMMARY:  fhe  Department  of  the 
freasurv.  as  jiart  of  its  continuing  effort 
to  reduce  jiaiierwork  and  respondent 
hnrden.  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
o])])ortimily  to  comment  on  ])ropo.sed 
and/or  continuing  information 
collections,  as  reipiired  by  the 
Paperwork  Reduction  Act  of  ItIU.'S. 
Public  Eaw  104-13  (44  II.S.U. 
3.'500(c)(2)(A)).  (inrrently.  the  IR.S  is 
.soliciting  comments  concerning  Form 
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70(i-A,  United  .Stales  Additional  Estate 
Tax  Return. 

DATES:  Written  coniinents  should  la; 
receiviul  on  or  helbre  Mav  10.  201  :i  to 
1)(>  assunul  olCousidciratiou. 

ADDRESSES:  Direct  all  written  comments 
to  Yv(!lte  Eawrenct;.  Internal  Revenue 
.Sju’vice.  Room  (>120.  1111  Uonslitutiou 
Avenue  NW..  Washington,  DU  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reciuests  for  additional  iidbrmation  or 
co])ies  of  the  form  and  instructions 
should  he  directed  to  Allan  Hopkins. 
(202)  (i22-()()(i.'i.  at  Internal  Revenue 
.Service.  Room  0120.  1111  (ionstitution 
Av(;nue  NW..  Washington.  D(^  20224.  or 
through  the  internet  at 
Allan.  M.  I  loi)kins@irs.<>o\’. 

SUPPLEMENTARY  INFORMATION: 

Tithr  United  .States  Additional  Estate 
Tax  Return. 

OMIl  X’umhar: 

Form  \’iiml)(U':  Form  700-A. 

Abstract:  Form  700-A  is  used  hy 
individuals  to  compute!  and  pay  the 
additional  e.state  taxes  due  under  Uode 
sciction  20.'12A(c).  IR.S  uses  the 
information  to  determine  that  the  taxes 
have  been  proptiily  computeid.  Tlu*  form 
is  also  used  for  th(!  basis  ehiction  of 
section  101()(c)(l ). 

('.arrant  There  were  no 

changes  made!  tee  the!  elejeaunent  that 
re!sidte!el  in  anv  eliange!  le)  the!  hnrele!n 
])re!vie)usly  re!pe)rte!el  te)  OMH.  We!  eire! 
making  this  suhmi.ssie)n  te)  re!ne!W  the! 
OMR  a|)i)re)val. 

Tvpa  ol  Haviaw:  Exle!nsie)n  te) 
pre!vie)usly  appreeveel  e:e)lle!e:tie)n. 

Afjactad  Fnhiic:  Inelivielnals  or 
he)use!he)lels. 

Estiinatad  Nainhar  of  Raspondants: 
180. 

Estiinatad  Tima  jiar  Raspondant:  0 
he)ur.s  10  minute!s. 

Estiinatad  Total  Animal  Rnrdan 
Honrs:  1  .()78. 

The!  fe)lle)wing  paragraph  applie!S  te)  all 
e)f  the  e:e)lle)e:tie)ns  e)f  infe)rmatie)n  e:ove!reel 
hy  this  ne)tie:e!: 

An  age!ne:y  may  ne)t  e:e)nelue:t  e)r 
spe)n,se)r.  anel  a  per.se)n  is  ne)t  reKjiiireel  te) 
re!spe)nel  te).  a  e:e)lle!e;tion  e)f  infe)rmatie)n 
unless  the  e:e)lle!e:tie)n  e)f  infe)rm;itie)n 
elisplays  <i  valiel  OMH  e:e)ntre)l  numl)e!r. 

He)e)ks  eer  re!e;e)rels  re!lating  le)  a 
e;e)lle!e:tie)n  e)f  infe)rmatie)n  must  he! 
re!taine!el  as  leeng  ;is  their  eaentents  ineiv 
he!e;e)me!  mate!rial  in  the  aehnini.stratie)n 
e)f  any  inten  iud  re!ve!nue!  law.  Ue!ne!rallv. 
tax  re!turns  anel  tax  return  infe)rmatie)n 
are  e;e)nfielential.  ;is  reuiuireul  hv  20 
U.S.C.  0103. 

Raipiast  for  (iommants:  Ueemments 
sid)mitle!el  in  reespeense!  te)  this  ne)tie:e!  will 
he!  summarizeel  anel/e)r  inclueleel  in  the 
reupieist  fe)r()MH  a])pre)val.  All 
comments  will  heKxeme  a  matter  of 


puhlie:  re!e:e)rel.  Ueemments  are  inviteel  e)n: 
(a)  Whether  the!  e:e)lle!e:tie)n  e)f 
infe)rmatie)n  is  ne!e:e!ssarv  for  the  pre)j)e!r 
])e!rfe)rmane:e!  e)f  the  fune;lie)ns  e)f  the! 
age!ne;y.  inedneling  whe!the!r  the 
iuie)rmcitie)n  shall  have!  |)rae:tie:al  ntilitv; 
(h)  the  ae:e;ur<ie;y  e)f  the!  age!ne:v’s  e!stimate! 
e)f  the  hui  ele!))  e)f  the!  e:e)lle!e:tion  e)f 
infe)rmatie)n;  (e:)  ways  te)  enhiinea!  the 
eiuality.  utility,  anel  edaritv  e)f  the! 
infe)rmatie)n  te)  he!  e:e)lle!e:te!el:  (el)  ways  te) 
nnidndze!  the  hurelen  e)f  the!  e;e)lle!e:tie)n  e)f 
infe)i'matie)n  e)n  re!spe)nele!nts.  inedueling 
thre)ugh  the!  use  e)f  aute)male!el  e:e)lle!e:tie)n 
te!e:hnie]ue!S  eer  e)the!r  feerms  e)f  infe)rmalie)n 
te!e;hne)le)gy;  anel  (e)  estimates  e)f  e:a])ital 
e)r  start-up  e:e)sts  anel  e:e)sts  e)f  e)])eratie)n. 
mainte!nane:e!.  anel  pureliase  e)f  sen  viexes 
te)  ])re)viele!  iide)rmatie)n. 

,\l)pre)ve!el:  Maiel)  (i.  2013. 

Yv)!tle!  i.a\vre!ii(;e!, 

IRS  Ri^porls  ('.laaranca  Officar. 

H’K  Doi;.  2(!i:e-e)r)r)17  Kihut  (i;4ri  anil 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2013- 
XX 

agency:  lnte!rnal  Re!ve!nue!  .Si!rvie;e!  (IR.S). 
Iresisurv. 

ACTION:  Ne)tie:e!  anel  re!eiue!.st  fe)r 
eximments. 


SUMMARY:  The  De!])artme!nt  e)f  the! 
Treeasury,  as  i)arl  e)f  its  e:e)ntinning  effeert 
te)  reeluex!  i)ape!rwe)rk  anel  re!S|)e)nelent 
hurelen,  inviteis  the  general  j)uhlie;  anel 
either  Feeleral  agenedeis  te)  take  this 
e)])])e)rtunity  to  eximment  on  preipeiseiel 
anel/eir  exintinuing  infe)rniatie)n 
ex)lle)e;tie)ns,  as  reujnireiel  hy  the! 

Fai)e!rwe)rk  Re!elue:tie)n  Ae;t  e)f  lOOt). 
l^uhlie:  Law  104-13  (44  U..S.C. 
3.')00(e:)(2)(A)).  (dirrently.  the  IR.S  is 
se)lie;iting  eximments  ex)nex!rning 
Revemue  Pre)ex!elure!  2013-XX,  Disa.sten' 
Relief. 

DATES:  Writte!!)  eximments  sheinlel  he! 
re!ex!ive!el  ein  eir  l)e!fe)re!  May  10,  2013  te) 
he!  a.ssureel  e)f  exinsieleratiein. 

ADDRESSES:  Direxl  all  written  eximments 
te)  Yveitle!  Lawremex!,  Internal  Reweinue 
.Serviex!.  Reiom  0120,  1111  (xinstitutiein 
Avenue  NW.,  Washingtein.  DU  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reiejueists  ie)r  aelelitieinal  iide)rmatie)n  eir 
exipies  e)f  the  feirm  anel  instruedieins 
shoulel  he!  elire!e:te!el  te)  Yve!tte  l.awrenex!. 
(202)  022-000.'),  at  Inter  nal  Revenue 
Serviex!,  Re)e)m  0120,  1111  Ue)n.slitutie)n 
Avenue  NW.,  Washingte)n,  D(',  20224,  e)r 


thre)ugh  the  interned  at 
Allan.  A 1. 1  lopkins@i  rs.i’ov. 

SUPPLEMENTARY  INFORMATtON: 

Titli':  Disaster  Re!lie!f. 

OMR  Nnmbar:  1  .'■)4'‘)-2237. 

Form  Nnmbar:  Rew.  Hreie:.  2013-XX. 

/\/).s/;'eje;/;  I’liis  re!ve!nue!  pre)ex!elure! 
e!stahlishe!s  a  preeexielure!  tor  tempeeniry 
re!lie!f  freein  exa  tain  rexpiiremenls  e)f  ^42 
e)f  the!  Internal  Re!ve!nue!  Ueeele  leer  e)wne!rs 
of  le)w-inex)me!  huilelings  (Owners)  anel 
he)using  e-.rexlit  age!ne;ie!s  e)f  .Statens  or 
possenssieens  e)f  the  Uniteel  .States 
(Age!ne:ie!s)  affeudexl  by  maje)r  elisaste!r 
areas  eleudareel  hy  the  Fre!siele!nt  nnele!r 
the!  Reiheat  T.  .Staffeerel  Di.saster  Relief 
anel  Emergency  Assistanex!  Ae;t.  42 
U..S.(k  .')121  at  saq.  (.Staffeerel  Ae:t). 

Onrrant  /U;//f)n.s:  The!re!  is  ne)  eliange 
in  the  ])ape!rwe)rk  hurelen  ])re!vie)usly 
a])])re)veei  hy  OMH.  This  fe)rm  is  being 
suhinitteul  fe)r  renewal  pur])e)se!s  e)nly. 

Tvpa  of  Raviaw:  Extensie)))  e)f  a 
exirrently  appreeveel  ex)lle!e:tie)n. 

Affactad  Public:  Inelivielnals  anel 
I  Ie)nse!he)lels. 

Estiinatad  Nnmbar  of  Raspondants: 
3..')00. 

Estiinatad  Tima  par  Raspondant:  30 
minule!s. 

Estiinatad  Total  Animal  Rnrdan 
Honrs:  1.700. 

The!  fe)lle)wing  paragra])h  a])])lie!s  te)  all 
e)f  the!  ex)lle!e;tie)ns  e)f  inlbrmatie)!)  exivea'eel 
hv  this  neitiex!: 

An  age!ne:y  may  ne)t  ix)nelue;t  e)r 
spe)nse)r.  anel  a  ])i!rse)n  is  ne)t  re!ejuire!el  te) 
re!sponel  te),  a  ex)!le!e:tie)n  e)f  infe)rmatie)n 
unlenss  the!  ex)lle!e:tie)n  e)f  infe)rmatie)n 
elis])lays  a  valiel  OMH  e;e)ntre)l  numher. 
He)e)ks  e)r  re!ex)rels  reelating  te)  a  ex)ile)e;tie)n 
e)f  infe)rmalie)n  mu.st  he  redaineel  as  le)ng 
as  their  ex)nte!nts  may  l)e!ex)me  material 
in  the!  aelministratie)n  e)f  any  internal 
revemue  law.  Uenerallv.  tax  redurns  anel 
tax  return  infe)rmatie)n  are  exenfielential, 
as  rexjinreel  hy  20  U..S.U.  0103. 

Raqna.st  for  (Jommants:  Ueemments 
sid)mitte!el  in  response  to  this  notieee  will 
he  summarizeel  anel/e)r  inedueleel  in  the! 
rexpienst  fe)r  OMH  approval.  All 
exunments  will  heuxeme  a  matter  e)f 
puhlie;  reueeerel.  Ueemments  are  inviteel  e)n: 
(a)  Whether  the  e:e)lle!e:tie)n  e)f 
infe)rmatie)n  is  neeienssary  fe)r  the  pre)|)e!r 
pe!rfe)rmane:e!  e)f  the  fnne;tie)ns  e)f  the! 
age!ne;y.  ine:lueling  whethe!]-  the 
informatie)!)  shall  li.ive  prae'.tie;al  utility: 
(h)  the  aex:urae:y  e)f  the  age!ne;y’s  e!stimate! 
e)f  the!  hurelem  e)f  the  ex)lle!e:tie)n  e)f 
informatie)!);  (e.)  ways  te)  e!nhane;e!  the 
epiality.  utility,  anel  e:hirity  e)f  the! 
infeirmatie)!!  to  he  e:e)lle!e:te!el:  (el)  w.iys  to 
minimize  the  hurelen  e)f  the  ex)lle!e:tie)n  eif 
informatie)])  e)n  re!spe)nele!nts.  ine:lueling 
thre)ugh  the  use  e)f  iiutomateel  e:e)lle!e:tie)n 
te!e;hniejue!S  e)r  e)the!r  fe)rms  e)f  informatie)!) 
te!e:h!)ole)gy;  a!)el  (e)  e!sti!))ate!s  of  e;a])ital 
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or  start-ii])  costs  and  costs  of  Operation, 
maintenance,  and  pnrcha.se  of  services 
to  provide  information. 

,\p|)i()V(!(l:  March  .1.  201 2. 

Yvette  Lawrence, 

//?.S  l{(!})()rls  ('.huminca  Oflicar. 

|M<  Ooc.  20i:i-(ri,'jir.  I'iliul  a-H-ia:  fi:45  ami 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  retjuest  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  jiart  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
l)urden,  invites  the  general  jmblic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  ])roi)osed 
and/or  continning  information 
collections,  as  nuiuired  hv  the 
Rajierwork  Reduction  Act  of  lUtt.'i, 

Public  I.aw  104-13  (44  IJ.S.fi. 
3.'i{)0(c)(2)(A)).  (iurrentlv,  the  IRS  is 
soliciting  comments  concerning  health 
insurance  premium  tax  credit. 

DATES:  Written  comments  should  he 
received  on  or  before  May  10.  2013  to 
1)(!  assuriid  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service,  Room  0120,  Till  (Constitution 
Avenue  N\V.,  Washington.  DfC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
c:o])ies  of  the  form  and  instructions 
should  he  directed  to  Allan  Hopkins, 
(202)  022-000.'i,  at  Internal  Revenue 
.Service,  Room  0120,  Till  (Constitution 
Avenue  NW.,  Washington,  D(C  20224,  or 
through  the  Internet  at 
Allan.  M.  Ho  pk  i  n  s@irs  .gov. 

SUPPLEMENTARY  INFORMATION: 

I'itla:  Health  Insurance  Premium  Tax 
(Credit. 

OMB  Numhor:  l.')4.'5-2232. 

Form  Nnnihor:  Rl'CCI-l  31401-10. 
Abstract:  Thin  document  contains 
regulations  relating  to  the  health 
insurance  jn'emium  assistance  creilit 
enacted  by  the  Patient  Protection  and 
Affordable  (Care  Act  (PPA(CA).  The 
regulations  provide  guidance  to 
individuals  who  cdaim  the  premium 
assistance  credit  and  exchanges  that 
make  (jnalified  health  plans  available  to 
individuals  and. 

Type  of  lieview:  Extension  of  a 
currently  ajiproved  collection. 


Affected  Public:  Busines.ses  and  other 
for-])rofit  organizations. 

Estimated  Number  of  Pespoudents: 

00. 

Estimated  Total  Aumud  liurdeu 
Hours:  1 . 

The  following  jiaragraph  a])])lies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  iierson  is  not  reipiired  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
dis|)lavs  a  valid  OMB  control  numher. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  (Cenerally. 
tax  returns  and  tax  return  information 
are  confidential,  as  recpiired  hv  28 
II..S.C.  8103. 

Ile(piest  for  (Comments:  Comments 
submitted  in  resjKmse  to  this  notice  will 
he  summarized  and/or  included  in  the 
recpiest  for  OMB  approval.  All 
comments  will  become  a  matter  of 
])nl)lic  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  pro|)er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  jiractical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(luality,  utility,  and  claritvofthe 
information  to  he  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  res|)ondents,  including 
through  the  use  of  automated  collection 
techniciues  or  other  forms  of  information 
technologv:  and  (e)  estimates  of  capital 
or  start-Uj)  co.sts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  March  201  :L 
Yvette  Lawrence, 

IHS  Heports  Clearance  Officer. 
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BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
Privacy  Act  of  1974,  as  Amended 

AGENCY:  Internal  Revenue  .Service, 
Treasurv. 

ACTION:  Notice  of  ])roposed  alteration  of 
a  Privacy  Act  sy.stem  of  records. 

SUMMARY:  In  accordance  with  the 
reiiuirements  of  the  Privacy  Act  of  1‘)74. 
as  amended,  .'5  lJ..S.(i.  .'i.')2a,  the 
De|)artment  of  the  Treasury.  Internal 
Revenue  .Service  (IR.S),  gives  notice  of 


pro|)o,sed  alteration  of  the  system  of 
records  entitled  Treasurv/IR.S  34.037, 
Audit  Trail  and  .Securitv  Records. 

DATES:  (iomments  must  he  received  no 
later  than  April  10.  2013.  'I’he  projio.sed 
altenul  system  will  become  effective! 

April  22.  2013,  unless  the!  IR.S  re!e:e!ive!s 
e;e)mments  whie:h  e;ause!  re!e;e)nsiele!r;itie)n 
eif  this  ae;tie)n. 

ADDRESSES:  (ie)mme!nt.s  sheiulel  he!  sent  te) 
the  Offie;e!  eif  Privacy,  (iovernmental 
Liaisem  anel  Dise:le).sure!,  Internal 
Rewenue  .Se!rvie:e.  1111  (ionstitutiem 
Avemue  NW..  Wa.shingte)n.  DT  20224. 
(ieHuments  will  he!  available  feir 
inspectiein  and  c;e)j)ying  in  the  IR.S 
Freeelom  of  Information  Reaeling  Roeim 
(Roe)m  1821)  at  the  ahewe  adelress.  The 
telephone  numhe!r  for  the  Rexieling  Room 
is  (202)  822-.5184  (imt  a  toll-free 
numhe!r). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  .Silveirman.  Management  anel 
Preigram  Aniilysl,  IRS  (lffie;e  e)f  Privacy, 
(lovernmental  Liaison  anel  Dise;le)sure!, 
(202)  822-.')82.'i  (not  ii  te)ll-fre!e  numher). 
SUPPLEMENTARY  INFORMATION:  The  IRS  is 
pre)])e)sing  tei  idter  the  Privae:y  Ae;t 
.system  e)f  re!e:e)rels  e!ntitle!el  'rrexesury/ 
1R.S34.037,  Auelit  Trail  anel  .See.uritv 
Re!e;e)rel.s,  te)  aelel  re!e:orels  feir  the 
meeniteiring  e)f  e!le!e:tre)nie; 
e;e)mmunie;atie)ns  exiting  IR.S  e:e)mpute!r 
netweerks  te)  eledee:!  semsitive  hut 
une:lassifieel  (.SBII)  infe)rmatie)n  that  is 
he!ing  transmitteul  in  vie)l<itie)n  e)f  IR.S 
,se!e:urity  |)e)lie:y  (e.g.,  to  ensure  the 
infe)rmatie)n  is  see:ure!el  hv  an  aeleepiate 
leveel  e)f  ene:ryptie)n).  The  me)nite)ring 
will  alle)w  the  IR.S  te)  e:e)mplv  with  ()ffie:e! 
of  Managemeent  anel  Buelget  (OMB) 
Manelate!s  8-18.  8-19  anel  7-18. 

Treasurv  Manelate  T(iIO-M-09-04/.S- 
.SDP  8  .S-.SDP  7.  and  Treasurv 
Ins])ector  (iene!ral  fe)r  Tax 
Administratie)!!  (TKiTA)  auelit  finelings 
reecommeneiiu"  sue:li  ae;tion. 

The  IR.S  will  rev  iew  eletee:tions  of 
potential  violatie)ns  te)  detenmine 
wliedher  there  has  been  an  ae;tual 
vie)lation  of  .see:urity  pe)lie:y.  The  re!e:orels 
will  incluele  items  sue:h  as  suspe!cted 
and  ae:tual  polie:v  vie)latie)ns,  violiitie)n 
mate:!)  e;e)unt  (ve)hune).  seneler.  re!e:ipie!nt. 
e:e)mpute!r  ne!twe)rk  i)re)toe:e)l,  anel  the! 
elide  iinel  time  of  the  suspe!e;te!el  e)r  ae:tual 
vie)latie)n. 

Oe)rre!e:tive!  ae:lie)n  niiiv  he  taken  in 
iu:e:e)rel!me:e!  with  exstahlisheel  ])re)e:e!s.se!s 
ine;lueling  hut  ne)t  limiteui  te):  ne)tifie:ation 
e)f  ])e)te!ntial  vie)latie)n  to  e!m])le)ye!e!  anel/ 
e)r  supe!rvisor:  redentieen  of  vie)lation  elata 
fe)r  statistics  anel  further  ewaluation:  anel 
corre!e:tive!  actieen  ae;e:e)reling  te) 
estahlisheKl  labor  re!latie)ns  pre)e:e!sse!s 
anel  peeliciexs. 

A  ne)tie;e!  dese:ril)ing  Treasurv/IR.S 
34.037  was  mee.st  recentlv  puhlisheel  at 
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Volume  77,  Number  1.'>5  (Friday,  August 
10,  2(12).  The  IRS  propo.ses  to  alter  tlu; 
system  ol  records  to  include  these 
monitoring  records. 

TREASURY/IRS  34.037 

SYSTEM  NAME: 

Audit  Trail  and  Secnritv  Record.s — 
Treasiirv/IRS  34.037. 
***** 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Descrijjtion  of  changes:  The  categories 
ot  individuals  will  Ik;  altered  to  include 
IR,S  employees,  contractors,  and  other 
individuals  who.se  communications  are 
monitored  to  det(;ct  violations  ol  IRS 
security  policies  with  electronic  mail 
and  to  include  individuals  whose 
records  were  acces.sed. 

When  altered  as  projjosed.  the 
Categories  ol  individuals  covered  hy  the 
.system  section  will  read  as  follows: 

Individuals  who  have  ac:cessed.  hv 
any  means,  iidormation  contained 
within  IR.S  electronic  or  ])a])(M’  records 
or  who  have  otherwise  u.sed  any  IR.S 
computing  (upiipment /resources, 
including  access  to  Internet  sites; 
individuals  who.se  information  is 
acces.sed  using  IR.S  com])uting 
(Mpiipment/resonrces:  and  IR.S 
employ(!e.s  and  contractors  who  use  IR.S 
e(pii])ment  to  send  electronic 
comimmications. 
***** 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Description  of  changes:  The 
Categories  of  records  will  he  altered  to 


include  information  about  individuals 
who  send  electronic  communications 
using  IR.S  systems  and  other  individuals 
who  have  or  may  have  knowledge  of 
such  incidents,  and  to  include  records 
about  individuals  whose  r(u:ord,s  were 
acces.sed. 

When  altered  as  |)ropo.sed,  the 
Categories  of  records  in  the  system 
section  will  read  as  follows: 

R(!cords  concerning  the  ns<!  of  IR.S 
computing  ecpiipment  or  other  resources 
by  employees,  contractors,  or  other 
individuals  to  acce.ss  IR.S  information; 
record.s  concerning  individuals  whose 
information  was  ac;cessed  using  IRS 
computing  ecpiipment/resources; 
record.s  identifying  what  information 
was  accessed;  records  coiu;erning  the 
use  of  IR.S  com])uting  e(]uii)m(!nt  and 
other  resources  to  send  electronic 
communications;  ami  records 
concerning  the  investigation  of  sm:h 
incidents. 

***** 

PURPOSE: 

De.scri])tion  of  i:hange.s:  The  pnrjjose 
of  the  system  will  he  altered  to  include! 
monitoring  for  security  violations  in 
addition  to  the  curniiit  pur|)ose  of 
det(!cting  unauthori/ed  acceiss. 

Wluiii  altereid  as  propo.scid,  llu! 
Furpe).s(!  .sciction  will  read  as  follows; 

I’o  identify  and  track  any 
nnauthorizeid  accesses  to  .SHU  and 
jiotential  hniaches  or  unauthorizeid 
disclosures  of  such  information  or 
inapprojjriate  u.se  of  government 
computi!r.s  to  access  Internet  sites  for 
any  puri)os(!  forbidden  hv  IR.S  poliev 


(e.g..  gambling,  playing  computer 
games,  or  engaging  in  illegal  activity),  or 
to  detect  electronic  communications 
.sent  using  IR.S  sy.stems  in  violation  of 
IR.S  security  jeolicy. 
***** 

retrievability: 

l)(!.scription  of  changes;  'I'lie 
retrievability  will  he  altcired  to  add  new 
id(!nliri(!rs  used  to  uitrieve  information 
in  the  system. 

Wh(!n  alteriid  as  proposed  the 
r(!trievahility  section  will  read  as 
follows; 

By  name.  .Social  .Security  Number 
(iS.SN).  or  the  employee  identification 
number  (.SEID)  of  emjjloyee.  c:ontractor. 
or  otluir  individual  who  has  been 
granted  access  to  IR.S  information,  or  to 
IR.S  (!qui])ment  and  resources,  and  hv 
incident  number.  Also  by  nanu!,  .S.SN  or 
Taxi)ayer  Identification  Number  (TIN)  of 
entities  whose  r(!cord,s  were  accessed. 

'I’he  report  of  the  altered  system  of 
r(!cord.s.  as  recpiired  by  IJ..S.(;.  .'i.')2a(r) 
of  the  Privacy  Act,  has  been  submitted 
to  the  Uommittee  on  Oversight  and 
Oovernnuint  Reform  of  the  House  of 
R(!pre.sentatives.  the  Uommittee  on 
Homeland  .Security  and  Uovernmental 
Affairs  of  the  .Senate!  and  the  Office  of 
Manag(!m(!nt  and  Budg(!t. 

I)al(!(l:  l-'{!l)ruai  v  22.  2013. 

Veronica  Marco. 

Drpuly  AssislaiU  Sacraldiy  for  Privacy. 
Tninsparciicy.  and  Perordfi. 
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Part  II 

Department  of  Health  and  Human  Services 

45  CFR  Parts  153,  155,  156,  et  al. 

Patient  Protection  and  Affordable  Care  Act;  HHS  Notice  of  Benefit  and 
Payment  Parameters  for  2014  and  Amendments  to  the  HHS  Notice  of 
Benefit  and  Payment  Parameters  for  2014;  Final  Rules;  Patient  Protection 
and  Affordable  Care  Act;  Establishment  of  Exchanges  and  Qualified  Health 
Plans;  Small  Business  Health  Options  Program;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  153,  155, 156, 157  and 
158 

[CMS-9964-F] 

RIN  0938-AR51 

Patient  Protection  and  Affordable  Care 
Act;  HHS  Notice  of  Benefit  and 
Payment  Parameters  for  2014 

agency:  Centers  tor  Medicare  tsc 
Medicaid  .Scavices  (CMS).  Department 
()1  Health  and  Unman  Services  (HHS). 
action:  Final  rule. 

SUMMARY:  This  final  rule  provides  detail 
and  parameters  related  to:  the  risk 
adjustment,  reinsurance,  and  risk 
corridors  ])rograms:  co.st -sharing 
nuluctions:  user  fees  for  FcHlerally- 
facilitatcul  Rxchanges:  advance 
payments  of  the  i)r(!minm  tax  credit:  the 
Federally-facilitattul  .Small  Business 
Health  Option  f’rogram:  and  the  medical 
loss  ratio  |)rogram.  Ciost-sharing 
reductions  and  advance  pavnuaits  of  the 
premium  tax  cnulit.  comhined  with  new 
insnranc(!  market  reforms,  are  (!X])ecte(l 
to  significantly  increase  the  nnmher  of 
individuals  with  health  insuraiu;e 
covmage.  |)articularl v  in  tlu!  individual 
mark(!t.  In  addition,  we  (!xp(!ct  thci 
|)reminm  stal)ilizalion  ])rogram.s — risk 
adjnstmeid.  reinsurance,  and  risk 
corridors — to  i)rolect  against  the  (dfects 
of  adverse;  seUu.lion.  These;  ])re)grams.  in 
ce)mt)inatie)n  with  the;  me;die:al  le)ss  ratie; 
program  and  mark(;t  refe)rms  (;xteneiing 
gnarante;(;d  availability  (alse;  kne)wn  as 
guarant(;eei  i.ssne;)  and  prohibiting  the 
use  of  fae;tor.s  such  as  he;alth  status, 
nK;dical  histe)rv.  ge;nder.  and  inelustrv  e)f 
(anploymeni  to  set  i)reminm  rates,  will 
h(;l|)  to  (;nsure  that  every  Am(;rican  has 
access  to  high-eiuality.  affeerdahle  health 
insurance. 

DATES:  This  final  rule  is  (;ff(;e:tive  een 
April  80.  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Share)!!  Arnold.  (801)  402-4280:  Laurie 
MeWright,  (801 )  402-481 1 :  or  )eff  \Yu. 
(801 )  402-480.').  for  gen(;ral 
informat  ie)n. 

Kellv  Hornev.  (410)  78(>-0.').')8,  fe)r 
matters  r(;late;(l  to  the;  risk  aeljnstnu;nt 
program  generallv. 

Michae;!  (]e)h(;n,  (8(jl)  402-4277,  fe)r 
matters  relateel  te)  the  risk  ii{iju.stm(;nt 
methoelology  and  the  methodole)gy  ie)r 
d(;te;rmining  the;  reinsnranc:e 
contribution  rate  anel  payment 
paramete;rs. 

Aelrianne;  (;ia.sge)W.  (410)  780-0080,  for 
matters  related  to  the  reinsurane:e 
|)re)gram. 

lava  Childiyal.  (801 )  402-.')140.  fe)r 
matters  related  te)  the  risk  ce)rri(lors 


pre)gram  anel  u.ser  ie;es  fe)r  lM;ele;rally- 
iacilitate;(l  Lxe:hanges. 
leehiinna  Lane;r,  (801)  4*12-4807,  fe)r 
matters  re;lateel  te)  cost-sharing 
re;elue;tie)ns  anel  aelvane:e  payme;nts  e)f 
the  ])remium  tax  e:re;elit. 

Be)t)l)ie  Knie:kman,  (410)  78()-4101,  fe)r 
matters  i(;late;el  te)  the  {hstril)ute;(l  elata 
e:e)lle;e:tie)n  appre)ae:h  lor  the;  HH.S- 
e)|)e;rate;el  risk  adjustme;nt  anel 
re;insnrane:e  i)re)grams. 

Rex  Cowelrv,  (801)  402-4887,  fe)r 

matters  related  to  the  .Small  Busine;ss 
He;alth  ()ptie)ns  l^re)gram. 

C.are)l  liniem;/..  (801)  402-44.‘)7,  ieer 
matl(;rs  re;late;el  te)  the  meelical  le)ss 
ratie)  i)rogram. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (iontents 

I.  Lxe;e:iitive;  .Suiinnar\' 

A.  l’iirpe)se; 

H.  .Simiiiiiiry  e)i  M:ije)r  l’re)visie)ns 
C.  Ceests  iinel  8e;iie;rits 

II.  8iie:kgie)iinel 

I’re;ii)iini)  .Sliil)ili/ali!)i) 

8.  (Ie)sl-.SI)arii)g  Ke;eliie:ti))ns 
C.  Aelviiiie:e;  P:ivnie;i)ls  e)I  the:  Pre;ii)iimi  Tax 
('.re;elit 

I).  Lxe:i)iinge;s 
L.  Mark);!  Ke;re)rm  Kide;s 
I'’,  f^sseailiid  lle;idtli  Ileeiieelils  iiiiel  ,’\e:tiiarial 
Value; 

C.  Meulieiid  Le)ss  Riiliei 
1 1.  I'ribiil  Ce)ns)dliilie)i) 

III.  I’re)visie)ns  e)I  llie;  Pie)])e)se;el  Kide;iiiiel 

Ke!spe)iiKe!S  te)  I’liblie:  (le)iiniu;i)ls 
I’re)visie)ns  leer  the;  .Stale;  Ne)tie:e;  e)l  8);iie;iit 
anel  Payiiieait  I’eii'aiDeilers 
li.  I’re)visie)ns  anel  l’;naine!te;i's  lea'  tin; 
l’e;nnan);nt  Risk  Aeljnsline;nl  Preegnim 

I.  Appre)v;d  e)l  .Sliile;-()pe;i'ate;el  Risk 
Ael)nstine;nl 

2.  Risk  ,\eljnsline:nt  l)se;i’  l''e;e;s 
8.  ()ve;r\  ie;\v  eeftlie;  Risk  Aeljnsline;nt 
Me;llie)ele)le)gy  Illl.SWill  lin])le;in(;nl 
\Vlie;n  ()pe;riiting  Risk  Ael jnstn!e;nt  on 
8e;li<df  eef  <1  .Stiile; 

4.  .Stiite;  Alte;rn:ite;  Me;llie)ele)le)gv 
.a.  Risk  Aeljnstine;nl  llatii  Valielatiea) 

(i.  .Slale;-.Siil)n)itle;el  Alte;rnale;  Risk 
.'\eljusline;nt  Me;llie)ele)le)gy 
C.  l’i'e)visie)ns  ;inel  l’inanie;le;rs  le)!'  the; 
Transitieenal  Re;insnian(;e;  l’re)gnnn 

1.  .Steele;  Slaeielenels  Re;lal);el  te)  the; 
Re;inseneine:e;  l’re)gienn 

2.  Ce)nlril)iiling  Rnlitie;s  einel  Rxe.lneloel 
Lntitie;s 

8.  Neilie)neil  (;e)ntril)))lie)n  Reile; 

4.  ('.eileaileelie)))  einel  (;e)ll!;e:lie)n  e)! 
Re;insuien)e:e;  C',e)ntril)iilie)ns 

5.  Idigibilily  le)r  Re;insnnine:e;  l’eiynie;nts 
llnelor  the;  Iloeillh  Insnieineie;  Meirke;! 
Re;Ie)rni  Rnle;s 

().  R);insineine;e;  l’!ivn)e;nl  l’en'einie;te;rs 

7.  l)nife)rin  Aeljnsline;nl  le)  Re;insni'enie:e; 
l’eiynie;nls 

8.  .Snppl);ine;nleil  .Sleile;  Re;insni'eine:e; 
l’eiyn)e;nl  Pe)iein)e;le;rs 

‘I.  Alle)e:eilie)n  einel  I)isli'il)nlie)n  eel 
Re;insin'eine:e;  Ceenirihntieens 
10.  Re;insiirenie:e;  Dalei  Ce)lle;e:lie)n  .Slaneleirels 
I).  I’re)visie)ns  leer  the;  l'i;inpe)ieiry  Risk 
Corrieleers  Pi’eegieini 


1.  l)e;linitii)ns 

2.  Risk  Ceeiiielors  Hsleil)lishnie;nl  einel 
Paymi;nl  Meillienloleigy 

8.  Risk  (.■eirrieleas  lleilei  Re;e|nire;nie;nls 
4.  Manne;i'  eel  Risk  Ceirrieleir  Data  ('.eilleieliein 
R.  Preivisieins  lor  the;  Aelveiiie:e;  Piivmeaits  eel 
tin;  Preiiiiiini  Teix  flriiilit  einel  (losl- 
.Slieiring  Re;iliie:tie)n  Preigrains 

1.  Rxeliangi;  Re;spe)nsil)ilitie;s  Willi  Ri;spe;i:l 
to  .'\ilveini:i;  Peiyini;nls  ol  the;  Proininni 
I'eix  Croelit  anel  (losl-.Slieiring  Re;eliii:lions 

2.  Rxi:lieingi;  l•'nnl:tions:  Cealilioeilion  of 
Qneililii;il  lleeillli  Plans 

8.  QlIP  Minininin  Ce;rlilii:eilion  .Sleineiarels 
Ri;leiling  to  Ailveini:i;  Piiyineails  of  tin; 
Pieiniiiiin  Tax  Croelit  einel  (’.eist-.Sliiiring 
Re;eliie:t  ieins 

4.  IIe;eillli  lnsiireine:e;  lssne;r  Re;spe)nsil)ililie;s 
Will)  Re;spe;i;t  to  Ael\'eine:i;  Payini;nls  of 
tin;  Pre;niiinn  Teix  Cri;elil  einel  Ceisl- 
.Slieiring  Re;eliie:lie)ns 

P.  Preivisieins  on  llse;r  l'’e;e;s  feir  a  Pe;eit;reilly- 
feieiilitaleiel  Rxeliange;  (M-'E) 

(1.  Dislrilnitial  Delta  Colleieetiein  for  the;  IIII.S- 
Opeaaleal  Risk  Aeljiistnieait  einel 
Re;insiireine:e;  Progreinis 

1.  8eie:kgre)unel 

2.  Issiiea'  Data  Cleilloeetiein  anel  .Snlnnissiein 
Ri;e|iiiri;ini;nt.s 

II.  .Small  15iisine;ss  lloallli  Oiilieins  Preigreini 
1.  Mi;eli(;eil  Leiss  Reiliei  Re;einiri;nie;nts  llnelor 
tin;  Palieail  Prole;e:lie)n  anel  Afforeleilile; 

( lari;  Ai:l 

1.  Tri;eitnii;nl  of  Pri;minin  .Slahilizalion 
Peiymi;nls.  anel  Timing  of  Animeil  MLR 
R(;porls  anel  Disirihiilion  of  Ri;l)eile;s 

2.  Dialnilion  of  Comnumily  8i;ni;fil 
Ex])i;nililiiri;s 

8.  Summary  of  Errors  in  tin;  MLR 
Riegiileilion 

IV.  Prox  isions  of  tin;  Final  Re;gnlations 

V.  {;olli;i:tion  of  Informeilion  Ri;e|niri;mi;nls 

VI.  Ri;gnleitor\'  lm|)eii:l  Aneilvsis 
A.  .Slali;mi;nl  of  Ni;i;il 

M.  ()vi;reill  linjiai:! 

(  Impact  l''stimeili;s  of  the;  Peivmonl  Notie:i; 
Proxisions 

1).  Alte;rneitive;s  (',onsieli;ri;el 
lx.  Re;gideile)ry  Ele;xil)ility  .'\i:l 
E.  llnfnriele;il  Memileilos 
(L  Eealoreilism 
Re;giileitions  Ti;xl 

Acronyms 

Afforilahli;  Ceire;  .Ai:!  The;  Afforileihli;  Dare; 
Ai:t  of  2010  (xvhicli  is  the;  e:e)lli;i:tivi;  li;rm 
for  the;  Peitii;nl  Pre)li;i:lie)n  anil  Afforeleihli; 
Ceiri;  Act  (Puh.  L.  111-148)  anil  the;  lloallli 
Dare;  anel  Ixilnceilion  Roiioncilieilion  Act 
(Pill).  L.  11  1-1, 82)) 

APTC  Ailveme:e;  ])ayme;nls  of  the;  promimn 
teix  e;ri;ilil 

A.SO  Aelminislralix'i;  sorx'ieeos  only 
i:onlreii:lor 

AV  Ai:liieirieil  Veiliie; 

CFR  Doelo  of  Eealoreil  Rogiilations 

(8 IIP  Dliilelron's  lloallli  lnsiirimi:i;  Progreim 

(IMS  Donlors  for  Moelii:eiri;  8;  Moelii-.aiil 
.Sorvieeos 

(iOHR.A  Consoliilaloel  Omnilnis  Ihnlge;! 
Roeameiiliiilion  Ae:l 

El  18  Essontieil  hoallli  honofils 

ERKSA  Em])le)yoi;  RotiromonI  Ineeome; 
.Soeeiirily  Act 

FEE  Eoilorally-feiciliteiloil  Ixxeeliango 
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14-'-.Sll{)l»  Kodunillv-racililaUul  .Small 
I5iisiiu;ss  Ihialtii  ()|)tii)ns  l’r()f>nim 
8x(:lian<>(; 

1'1’L  Malcral  povcalx’  Icivd 
IKK'.  I liararcliical  condition  (:al(!<>orv 
1 II  I.S  Unittul  Stal(!s  Dtipai  limml  ol  I  Icialth 
and  I  Inman  .Sorviciis 

lill’AA  lloallli  Insnranci!  I’oi'taliilitv  and 
Accoimladililv  Act  ol  ItlOti  (I’nh.  1,.  104- 
101) 

II  I.S  Indian  lloallli  .Sorvico 
IK.S  Inlornal  Kovonno  .Sorvico 
MLK  Modical  loss  ratio 
NAK;  National  Association  of  Insnranco 
(iommissionors 

OMU  Unitod  .Slalos  OITico  ol  Mana<>omonl 
and  Hiid”ol 

OI’M  Unitod  States  OITico  oT  Porsonn(!l 
Managmnont 

I’ll.S  Act  Pnldic  lloaltli  .Sorvico  Act 
PK.'\  Paporwork.  Rculnclion  Act  of  ItlHo 
QIIP  Qiialiliod  hoalth  |)lan 
.SHOP  .Small  liiisinoss  lloallli  Options 
Program 

'I'lio  Oodo  Inlornal  Kin  omio  Undo  ol  HltiO 
'I'PA  'Third  jjarty  administrator 

1.  Execaitive  Summary 

/\.  Purpose 

Heginning  in  2014.  individuals  and 
small  businesses  will  be  able  to 
])ur(:hiise  private  hetiltb  insurance 
through  competitivi!  m;u'ket])laces 
called  Affordable  Insurance  Ivxchanges. 
“Exchanges,”  or  “Marketphices." 
Individuals  who  enroll  in  (pialiliml 
health  ])lans  through  Exchiinges  may 
receive  ])remium  tax  credits  that  make 
hetilth  insurance  more  affordable  and 
fimmcicil  ti.ssistance  to  cover  some  or  all 
cost  sharing  for  essential  health  benefits. 
We  ex])ect  that  the  premium  tax  credits, 
combined  with  the  new  insurance 
reforms,  will  significantly  increase  the 
numher  of  individuals  with  health 
insurance  coverage,  jtarticularly  in  the 
individual  market.  Premium 
.stahilizcition  programs — risk  adjustment, 
reinsurance,  and  risk  corridor.s — are 
expected  to  ])rotect  agtiinst  the  effttets  of 
iidverse  selection.  These  j)rograms,  in 
combination  with  the  medical  loss  ratio 
jirogrtim  cind  market  reforms  extending 
guaranteed  availability  (also  known  as 
guaranteed  i.ssue),  and  jirohihiting  the 
use  of  factors  such  its  health  status, 
medical  history,  gender,  and  industry  of 
(Muployment  to  set  premium  nites.  will 
httlp  to  (msure  that  every  American  has 
;u;c(;.s.s  to  high-tiuality.  afford.ihle  he.ilth 
ciire. 

Pnnuiuni  stabili'/Jition  pro>>r(inis:  'I’ln; 
Afford.ihle  Clare  Act  e.stahlishes  a 
permanent  risk  adjustment  jirogram.  a 
transitional  reinsurance  program,  and  a 
temporary  risk  corridors  program  to 
jirovide  payments  to  health  insurance 
issuers  that  cover  higher-risk 
populations  and  to  more  evenly  sjnead 
the  financial  risk  borne  hv  issuers. 


I'he  tnmsitional  reinsurance  program 
and  the  tem])or;u'y  risk  corridor.s 
])rogr;nn.  which  begin  in  2014,  .ire 
designed  to  provide  issuers  with  greater 
])<iyment  stiihility  <is  insunmee  market 
reforms  are  implemented  and  Exchanges 
facilitate  increased  enrollment.  The 
reinsurance  ])rogriun  will  reduce  the 
uncert.iinty  of  insunmee  risk  in  the 
individual  nnirket  by  partially  offsetting 
issuers’  risk  associated  with  high-cost 
enrollees.  The  risk  corridors  ])rogram 
will  protect  against  uncertaintv  in  nite 
setting  for  (lualified  health  plans  hv 
limiting  the  extent  of  i.ssuers’  financial 
losses  and  gtiins.  On  an  ongoing  h.tsis, 
the  risk  adjustment  program  is  intended 
to  provide  increased  payments  to  health 
insurance  issuers  that  attract  higher-risk 
jiopulations,  such  as  those  with  chronic 
conditions,  itnd  reduce  the  incentives 
for  i.ssuers  to  avoid  higher-risk 
enrollees.  Under  this  program,  funds  are 
transferred  from  i.ssuers  with  lower-risk 
enrollees  to  issuers  with  higher-risk 
imrollees. 

In  the  Premium  .Stabilization  Rule  ‘ 
we  laid  out  a  rtJgul.itorv  framework  for 
these  thrtu!  ])rogriun.s.  In  tlnit  rule,  we 
stilted  thiit  the  siiecific  payment 
])ar<uneter.s  for  those  ]n'ograms  would  he 
]nihlished  in  this  lin.tl  rule.  In  this  final 
rule,  we  describe  these  st.mdards.  and 
include  |)<ivment  jiarameters  for  these 
progi'iims. 

Advance  payments  of  the  premium 
tax  credit  and  cost-sharin<’  reductions: 
This  final  rule  establishes  standards  for 
advance  payments  of  the  premium  tax 
credit  and  for  cost-sharing  reductions. 
These  |)rogram.s  a.ssi.st  eligible  low-  and 
moderate-income  Americans  in 
affording  health  insurance  on  an 
Ext.hange.  .Section  1401  of  the 
Affortlahle  Clare  Act  amended  the 
Internal  Revenue  (lode  (20  II..S.CI.)  to 
add  .section  30B,  idlowing  an  advance, 
nifundahle  premium  tax  cretlit  to  helj) 
individuals  and  families  afford  health 
insunmee  coverage.  .Section  30H  of  the 
(lode  was  .suh.se(|uently  amended  hv  the 
Medicare  and  Medicaid  Extenders  Act 
of  2010  (Pul).  L.  111-309)  (124  .Stat. 

328.')  (2010));  the  (lompreliensive  109t) 
Tiixpayer  Protection  and  Re])avment  of 
Exch.mge  .Suhsidv  (Tverpavments  Act  of 
2011  (Pul).  L.  112-9)  (12.'')  Stat.  30 
(2011)):  and  the  ITepartment  of  ITefen.se 
and  Eull-Year  (lontinuing 
Appro])riation.s  Act.  2011  (Pub.  L.  112- 
10)  (12.'")  .Stat.  38  (2011)).  'The  section 
3011  caedit  is  designed  to  make  a 
(lualified  health  ])l<m  (QIIP)  purcha.sed 
on  an  Exchange  affordable  by  reducing 
<m  eligible  taxi)ayer’.s  out-of-pocket 
premium  cost. 


'  77  TK  17220  (Mnrcli  2;t.  2012). 


Under  .sections  1401.  1411.  and  1412 
of  the  Affordal)le  Clare  Act  and  4.')  (lER 
part  1.').')  .suhi)art  D,  an  Exchange  makes 
an  advance  determination  of  t;ix  credit 
eligibility  for  individuals  who  enroll  in 
QIIP  coverage  through  the  Exchange 
iind  seek  financial  assistance.  Using 
information  itvtiiliihle  at  the  time  of 
enrollment,  the  Exchiinge  determines 
whether  the  individual  meets  the 
income  and  other  reciuiremeuts  for 
advance  ])ayment.s  and  the  amount  of 
the  advance  payments  that  can  he  used 
to  pay  ])remium.s.  Advance  i)avment.s 
are  made  periodically  under  .section 
1412  of  the  Affordahie  dare  Act  to  the 
issuer  of  the  QUP  in  which  the 
individual  enrolls. 

Section  1402  of  the  Affordahie  d-are 
Act  provides  for  the  reduction  of  cost 
sharing  for  certain  individuals  enrolled 
in  a  QIII’  through  an  Exchange,  and 
section  1412  of  the  Affordahie  dare  Act 
provides  for  the  advance  ])avment  of 
these  reductions  to  issuers.  This 
assistance  will  hel])  eligible  low-  and 
moderate-income  (jualified  individuals 
and  families  afford  the  out-of-])ock(!t 
spending  a.ssociated  with  health  care 
services  provided  through  Exchange- 
hascid  QUP  coverage.  The  statute  directs 
issuers  to  reduce  co.st  shining  for 
essential  health  benefits  for  iudividmils 
with  household  incomes  between  100 
and  400  i)ercent  of  the  Eedenil  ])ov(!rtv 
level  (I'lM.)  who  iire  enrolled  in  <1  silver 
level  Qfil^  through  iui  individual  market 
Exchiinge  and  iire  eligihle  for  iidvance 
piivments  of  the  ])remium  tax  credit. 

The  statute  also  directs  issuers  to 
eliminate  co.st  sharing  for  Indians  (as 
defined  in  section  4(d)  of  the  Indian 
Self-Determination  and  Education 
Assistiince  Act)  with  a  household 
income  at  or  below  300  percent  of  the 
FPL  who  are  enrolled  in  a  QUP  of  anv 
"inetaT'  level  (that  is.  bronze,  silver, 
gold,  or  })latinnm)  through  the 
individual  market  in  the  Exchange,  and 
prohibits  issuers  of  QUPs  from  recjuiring 
co.st  shiiring  for  Indians,  regardless  of 
household  income,  for  items  or  .services 
furnished  directly  by  the  Indian  Uealth 
.Service,  an  Indiiin  Trihe.  a  Tribal 
Orgiinization,  or  an  Urban  Indian 
Organization,  or  through  referral  under 
contnict  health  services. 

HI  IS  published  a  hnlletin-  outlining 
an  intended  regnlatorv  approach  to 
calculating  actuarial  value  and 
implementing  cost-sharing  reductions 
on  February  24.  2012  (AV/d.SR 
Bulletin).  'The  AV/(I.SR  Bulletin  outlined 
<m  intended  regnlatorv  a])proach 
governing  the  calcuhition  of  AV.  do 
minimis  variation  stand.irds.  silver  plan 


-  ,\viiilal)l(!  at:  http://(:cii().rms.»ov/rvs(niiT(‘s/ 
{ilcs/Filf!i2/tr2242(U:!/.\\-csr-lnilhiin.p(li. 
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variation.s  for  individual.s  oligiljlo  for 
cost-sharing  roiliictions,  and  advance 
payments  of  cost-sharing  reductions  to 
issiKM's.  among  other  topics.  In  the 
Kxchange  Kstahlislmumt  Rule.  *  we  .set 
fortli  eligibility  standards  for  thesi;  cost- 
sharing  r(!(lnctions.  In  this  final  ride,  we 
make  minor  revisions  to  the  eligihilitv 
.standards  for  families  and  e.stahlish 
standards  governing  the  administration 
of  co.st-sharing  reductions  and  jirovide 
specific  payment  parameters  for  the 
program. 

facilitated  Hxclianyc  user 
/ee.s;  .Section  1 811  (d)(.'))(A)  of  the 
Affordahle  (kire  Act  contemplates  an 
Kxchange  charging  assessments  or  n.ser 
fees  to  |)artici])ating  issuers  to  generate 
funding  to  support  its  ojierations.  When 
operating  a  Federally-facilitated 
Kxchange  under  .seciion  1821(c)(1)  of 
the  Affordahle  (kire  Act.  HlhS  has  the 
authority  under  .sections  1821(c)(1)  and 
181 1(d)(0)(A)  of  the  statute  to  collect 
and  spend  such  user  fees.  In  addition. 

81  IJ..S.(;.  ‘)7()1  permits  a  Federal  agency 
to  estahlish  a  charge  for  a  service 
provided  hy  the  agency.  Office  of 
Management  and  llndget  (arcnlar 
Revised  (Cirtadar  A-2.'jR)  establishes 
Federal  policy  regarding  user  fees  and 
specifies  that  a  user  charge  will  he 
as.sessed  against  each  identifiable 
recipient  for  s|)ecial  benefits  derived 
from  Federal  activities  hevond  those 
received  by  the  general  public.  In  this 
final  ride,  we  estahlish  a  user  fee  for 
issuers  participating  in  a  f’ederally- 
facilitated  Kxchange. 

Small  Ihisincss  Health  Options 
Program  f.SV/O/^);  .Section  1811(I))(1)(I1) 
of  the  Affordahle  (kire  Act  directs  each 
.State  that  chooses  to  ojierate  an 
Kxchange  to  estahlish  a  SHOP  that 
provides  QHF  options  for  small 
businesses.  The  Kxchange  Kstahlishment 
Ride  sets  forth  standards  for  the 
administration  of  .SHOP  Kxchanges.  In 
this  final  ride,  we  clarify  and  expand 
upon  the  .standards  established  in  the 
Kxchange  Kstahlishment  Ride. 

Medical  loss  ratio  (MLR)  program: 
.Section  2718  of  the  Public  Health 
.Service  Act  (PlhS  Act)  generallv  reipdres 
health  insurance  issuers  to  submit  an 
annual  MLR  report  to  HITS  and  provide 
rebates  of  premium  if  they  do  not 
achieve  sjiecified  MKRs.  On  December 
1.  20]().  we  published  an  interim  final 
ride  entitled  "Health  Insurance  Issuers 
Implementing  Medical  Loss  Ratio  (MKR) 
Reiinirements  under  the  Patient 
Protection  and  Affordahle  (]are  Act”  [75 
I’R  74884)  which  established  standards 
for  the  MKR  |)rogram.  .Since  then,  we 
have  made  several  revisions  and 
technical  corrections  to  tho.se  rides.  This 
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final  ride  amends  the  regulations  to 
specify  how  issuers  are  to  account  for 
])ayments  or  receipts  from  the  risk 
ad)nstment.  reinsurance,  and  risk 
corridors  ])rogranis.  and  to  change  the 
timing  of  the  annual  MKR  re])ort  and 
distrihntion  of  rebates  reipiired  of 
issuers  to  account  for  the  premimii 
stabilization  programs.  This  final  rule 
also  amends  the  regulations  to  revise  the 
treatment  of  community  benefit 
expendilnres  in  the  MKR  calculation  for 
issuers  exempt  from  Federal  income  tax 
to  iiromote  a  level  jilaving  field. 

R.  Sammarv  of  the  Major  Provisions 

This  final  ride  fills  in  the  framework 
e.stahlished  by  the  Premium 
.Stabilization  Ride  with  provisions  and 
parameters  for  the  three  premium 
stabilization  programs — the  permanent 
risk  adjustment  program,  the 
transitional  reinsurance  program,  and 
the  temporary  risk  corridors  program.  It 
also  establishes  key  provisions 
governing  advance  payments  of  the 
premium  tax  credit,  cost-sharing 
reductions,  and  n.ser  fees  for  Federallv- 
facilitated  fNchanges.  l’’inally.  the  final 
rule  includes  a  numher  of  amendments 
relating  to  the  SHOP  anil  the  MKR 
program. 

Risk  Adjnstment:  The  goal  ol  the 
Affordahle  Oare  Act  risk  adjustment 
program  is  to  mitigate  the  inijiact  of 
po.ssihle  adver.se  selection  and  slahilize 
the  ])reniiums  in  the  individual  and 
small  group  markets  as  and  after 
insurance  market  reforms  are 
im|)leniented.  We  are  finalizing  a 
niimher  ol  standards  and  ])arameters  for 
iiipilementing  the  risk  adjustment 
])rogram.  including: 

•  Provisions  governing  a  .State 
operating  a  risk  adjnstment  jirogram; 

•  The  risk  adjustment  methodologv 
HH.S  will  use  when  operating  risk 
adjustment  on  behalf  of  a  .State, 
including  the  risk  adjustment  model, 
the  ])ayment.s  and  charges  methodology, 
and  the  data  collection  a])])roach:  and 

•  An  outline  of  the  data  validation 
jirocess  we  expect  to  use  when 
operating  risk  adjustment  on  behalf  of  a 
.State. 

Reinsnranc:e:  The  Affordahle  (kire  Act 
directs  that  a  transitional  reinsurance 
program  he  e.stahlished  in  each  .State  to 
help  stabilize  jireminms  for  coverage  in 
the  individual  market  from  2014 
through  2010.  In  this  final  rule,  we 
establish  a  numher  of  standards  and 
parameters  for  im|)lementing  the 
reinsurance  program,  including: 

•  Provisions  excluding  certain  types 
of  health  insurance  coverage  and  plans 
from  reinsurance  cent rihut ions: 

•  The  national  iier  capita  contrihntion 
rate  and  the  methodology  for  calculating 


the  contributions  to  he  paid  by  health 
insurance  issuers  and  self-insured  group 
health  jilans: 

•  Provisions  establishing  eligihilitx’ 
for  reinsurance  |)avments; 

•  The  uniform  reinsurance  payment 
parameters  and  the  approach  that  HH.S 
will  use  to  calculate  and  administer  the 
reinsurance  program  on  behalf  of  a 
.State:  and 

•  The  (listrihuted  data  collection 
ajiiiroach  we  will  use  to  im])lement  the 
reiusuranc.e  iirogram. 

Risk  Oorridors:  The  tem])orarv  risk 
corridors  program  ])erniit.s  the  Federal 
government  and  QHPs  to  share  in 
profits  or  losses  resulting  from 
inaccurate  rate  .setting  from  2014 
through  2010.  We  are  finalizing  a 
change  to  the  risk  corridors  calculation 
in  which  reinsurance  contributions  will 
he  treated  as  a  regulatory  fee  instead  of 
an  adjustment  to  allowable  costs,  and 
are  re])lacing  the  term  "taxes”  in  onr 
propo.sed  definition  of  taxes  with  the 
term  “taxes  and  regulatorv  fees.”  We  are 
akso  finalizing  ])rovision.s  governing  the 
treatment  of  jirofits  and  taxes  and 
regulatory  fees  within  the  risk  corridors 
calculation.  This  provision  aligns  the 
risk  corridors  calculation  with  the  MKR 
calculation.  We  are  also  finalizing  an 
annual  .schedule  for  the  |)rogram  and 
standards  for  data  submissions. 

Advance  Pavments  of  the  Prendnm 
'Fax  Qi.’i///;  .Sections  1401  and  1411  of 
the  Affordable  Tare  Act  provide  for 
advance  payments  of  the  premium  tax 
credit  for  low-  and  moderate-income 
enrol  lees  in  a  QHP  through  an 
I'Nchange.  In  this  final  rule,  we  are 
finalizing  a  numher  of  standards 
governing  the  administration  of  this 
Jirogram.  including: 

•  Provisions  governing  the  reduction 
of  Jireminms  by  the  amount  of  any 
advance  jiayments  of  the  jiremium  tax 
credit:  and 

•  Provisions  governing  the  allocation 
of  Jireminms  to  essential  health  benefits. 

(Jost-Sharing  Redactions:  .Sections 
1402  and  1412  of  the  Affordahle  Tare 
Act  jirovide  for  reductions  in  co.st 
sharing  on  essential  health  benefits  for 
low-  and  moderate-income  enrollees  in 
silver  level  health  jilans  offered  in  the 
individual  market  on  Kxchanges.  It  also 
jirovides  for  reductions  in  co.st  sharing 
for  Indians  enrolled  in  QHPs  at  anv 
metal  level.  In  this  final  ride,  we 
estahlish  a  numher  of  standards 
governing  the  cost-sharing  reduction 
Jirogram.  including: 

•  Provisions  governing  the  design  of 
variation.s  of  QHPs  with  cost-sharing 
.structures  for  enrollees  of  various 
income  levels  and  for  Indians  to 
imjilement  co.st-sharing  reductions; 
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•  'I’lu!  inaxiimim  annual  limitations 
on  cost  sharing  ai)])lical)l(!  to  the  plan 
variations: 

•  Provisions  governing  the 
assignment  and  reassignment  ol 
enrollees  to  ])lan  variations  ha.scKl  on 
eligibility  for  cost-sharing  rculnctions; 

•  Provisions  governing  issiKM’ 
snhmi.ssions  of  e.stimates  of  cost -sharing 
nulnctions,  which  are  ])aid  in  advance; 
to  QlIP  issmns  hv  the  Fedmal 
government:  and 

•  Provisions  governing  reiconciliation 
of  these  advance  (istimates  against 
actual  cost-sharing  reductions  provided. 

f/.ser /'ee.s-;  This  final  rule  establishes 
a  user  lee.  calculated  as  a  percentage  of 
the  premium  for  a  QHP.  a])])lical)le  to 
issuers  particij)ating  in  a  Fedeaally- 
facilitated  Exchange.  This  final  rule  ahso 
outlines  lllIS’s  ap])roach  to  calculating 
the  fee. 

SHOP:  Beginning  in  2014,  SHCll’ 
Exchanges  will  allow  small  emplovers 
to  offer  employees  a  varietv  of  QIll^s.  in 
this  final  rule,  we  establish  a  number  of 
.standards  and  proces.s(;s  for 
imi)lementing  SHOP  Exchanges, 
including: 

•  Standards  governing  the  definitions 
and  counting  methods  used  to 
determine  whether  an  lanplover  is  a 
small  or  large  emplov(!r  and  whethtir  an 
enijjloyee  is  a  full-time  em])loy(!e: 

•  A  method  for  employers  to  make  a 
Ql  IP  available  to  emplovees  in  tin; 
Federally-facilitated  SHOP  (FF-SHOP): 

•  Tlu!  (hdanlt  minimum  ])artic;ipation 
rate  in  the  FF-SHOP: 

•  QHP  standards  linking  FFE  and  P’F- 
SHOP  j)artic;ipation  and  ensuring  broker 
commissions  in  FF-SHOP  that  are  the 
.same  as  those  in  the  outside  market:  and 

•  Allowing  Exchanges  and  SHOPs  to 
selectively  list  only  brokers  registered 
with  the  Exchange  or  SHOP  (and 
adopting  that  poliev  for  Ff’Es  and  FF- 
SHOP.s). 

MIJi:  The  MLR  program  iHujuires  an 
issuer  to  rebate  a  portion  of  premiums 
if  its  medical  lo.ss  ratio  falls  short  of  the 
applicahh;  standard  for  the  reporting 
year.  This  ratio  is  calculated  as  tin;  sum 
c)f  health  care  claims  costs  and  amounts 
spent  on  (piality  im])rovement  activities 
divided  by  premium  revenue,  excluding 
taxes  and  regulatory  iecjs.  and  after 
accounting  for  the  ])reminm 
stabilization  |)rograms.  In  this  final  rule, 
we  establish  a  number  of  standards 
gov(!rning  the  MER  j)rogram.  including: 

•  Provisions  accounting  for  risk 
adjustment,  reinsurance,  and  risk 
corridors  pavments  and  charges  in  the 
MER  calculation: 

•  A  revised  timeline  for  MER 
niporting  and  rebates:  and 

•  Provisions  modifying  the  treatment 
of  community  benefit  expenditures. 


(j.  (k)sts  (iiul  Penefils 

rhe  provisions  of  this  final  rule, 
combined  with  other  provisions  in  the 
Affordable  Han;  Act,  will  improve  tin; 
individual  insurance!  markiit  hv  making 
insurance!  ineere!  affe)rel<il)le!  iinel 
<ie:e;essihle!  te)  millieens  e)f  Ame!rie;ans  wlu) 
e;nrre!ntly  ele)  ne)t  have;  afieerelahle  eeptieens 
availiihle!  te)  the!m.  The!  .she)rte;e)mings  e)f 
the  ineliviehitil  market  teeelav  have  l)e!en 
wielely  eleeeinmenteel.-* 

I’hese!  limitatienis  e)f  the  inelivielual 
marked  .ire  maele  e!viele!nt  by  he)w  fe!W 
])e!ople!  ae;tually  peire:hase  e:ove!rage!  in 
the!  inelivielucil  market.  In  2011. 
ap])re)ximate!ly  48.0  millieni  pe!e)i)le!  were 
uninsure!d  in  the  IJniteel  Statexs."’  while 
only  aronnel  10.8  millie)n  were  enrolleel 
in  the  inelivielual  markeit.'’  The  relativelv 
small  friie:tie)n  e)f  the  target  market  th.it 
ae:teially  i)nre:ha.ses  e:e)venege  in  the 
inelivielucil  market  in  part  re!fle!e:ts 
pee)])le!'s  re!se)urce!s.  he)w  exxpensive  the 
pre)elne:t  is  relative  te)  its  valeie,  anel  he)w 
eliffie:nlt  it  is  fe)r  many  pe!0|)le!  te)  ae:e:e!ss 
e:ove!rage!. 

The  j)re)visie)ns  e)f  this  final  ride, 
e;e)mhine!el  with  other  ])re)visie)ns  in  the 
Affe)relahle!  Ceire!  Ae:t,  will  impiove  the 
feme;tie)ning  e)f  he)th  the  inelivielual  emel 
the!  small  gre)up  maike!ts  while! 
stfihilizing  ])re!miums.  The  tnmsitieenal 
re!insurane:e!  preegram  will  help  te) 
stabilize  ])re!miums  in  the;  inelivielmd 
n)arke!l.  Reinsnieme:)!  will  ;itte!nniite! 
ineli\'ielmil  miirke!t  nite!  ine;re!;ise!s  theit 
might  e)the!rwi.se!  e)e:e:ur  he!e:ause  e)f  the 
immeelitite  e!nie)llme!nt  e)f  higher  risk 
inelivieluals,  ])e)te!nti;)lly  ine:leieling  the)se 
eanrently  in  .State  high-risk  pe)e)ls.  In 
2014.  it  is  antie:ipate!el  that  re!insurane:e! 
payments  will  rexsult  in  premium 
ele!e:re!ases  in  the  inelivielual  market  e)f 
between  10  and  l.'i  pencemt  relative  to 
the  e!X])e!e:ted  cexst  e)f  i)romiums  without 
reinsnnmce. 

The  risk  e;e)rriele)rs  pre)gram  will 
l)re)tee:t  QHP  issuens  in  the  inelivielual 
anel  .small  grouj)  market  eigeiinst 
lnae:e:urate  rate  setting  anel  will  pe!rmit 
issuens  to  lower  ratexs  by  ne)t  eieleiing  a 

■'  Mi(:h(!ll(!  M.  Ooty  i^l  ill..  I'ailuii!  to  I’rotiicl:  Wliv 
tiu!  Individiiiil  insiiiiinci!  Miirkot  Is  Not  ii  Viiililo 
Option  for  Most  II. .S.  I‘'iiiiiili(!s;  fiiidiiif's  from  tlio 
Oommoiiwoidtii  fund  liionniiil  llonitli  Insnriinco 
.Snrvov.  2M)7. 1'lio  ('.oinmonwoidtii  Fund.  )idv  2t)e)‘): 
.Siirn  R.  Collins.  Invitiul  'rostimon\’:  I’roinimn  Tiix 
eirodits  I Indor  Tlio  Affordiililo  Ciiro  Act:  How  Tlmv 
Will  I  lolp  Millions  Of  I  Ininsurcd  And 
I  Indcrinsnrod  .Anmriciins  eiiiin  Affordiililo. 
Coinprolionsivo  lloiiltli  Insiiiiinco.  I  ho 
Coniinonwoiiltli  Fund,  ejctolior  27.  2t)i  I. 

’.Sonreo:  II..S.  Consiis  linroiiii.  Cnrront  I’opuliition 
.Survov.  2t)12  .Anniiiil  .SiK:iiil  iind  Fconoinic 
.Snpplomont.  Tiililo  IlltU.  Hoiilth  Insniiinco 
Covoriie^o  .Stiitus  iind  Tvpo  of  f  :ovorii”o  liv  .Soloctod 
Chiii'iictoristics:  2t)I  I . 

'’.Sourco:  CM.S  aniilvsis  of  |nno  2t)i2  Modiciil  I.oss 
Riitio  Anniiiil  Roportinf;  diitii  for2t)i  l  Ml.R 
roporlin<>  voar.  iiviiiliililo  at  hlipk/cciio.cins.i’ov/ 


risk  premium  to  ae:e;e)itnt  fe)r  pereieiveel 
imeiertaintiexs  in  the  2014  threeugh  2010 
markets. 

'rhe  risk  aeljitstment  preegram  preeteeits 
iigeiinst  the  ])e)te!ntiiil  e)f  eielver.se  .seleuitieen 
by  allowing  issuers  te)  set  |)re!mium.s 
ae:e;e)reling  te)  the;  iiverage  ae:tuarial  risk  in 
the  itieliviehial  :mel  stnall  gre)Uj)  market 
withe)ut  rexspeeit  te)  the  tvpe  e)f  risk 
.selee:tie)n  the  i.ssner  we)idel  e)the!rwise 
e!X])e!e:t  te)  exjferietieie  with  a  .spe!e:ilic 
pre)elue:t  offering  in  the  market.  "I’liis 
.she)ulel  le)we!r  the  risk  issueirs  woulel 
otherwise  prie:e  inte)  prenniums  in  the 
expe!e;tiilie)n  e)f  enre)lling  inelivielucils 
with  nnk)ie)wn  hetalth  status.  In 
aelelition,  it  mitigates  the  ineientive  for 
health  j)lans  te)  avoiel  unhe!althv 
members.  The  risk  aeljustmemt  ))re)gr;un 
akso  serves  to  level  the  ])laying  fielel 
insiele  anel  eeutsiele  e)f  the  Ixxe:hange. 

Provisions  aelelressing  advance 
payments  of  the  premium  tax  crenlit  and 
e:o.st-sharing  reelue:tie)n.s  will  help 
preeviele  finaneiial  a.s.si.stane;e  fe)r  eiertain 
eligible  inelivieluals  enreelleel  in  QHPs 
thre)ugh  the!  Exe:himge!S.  'Ehis  .i.ssistaneie 
will  he;!])  many  le)W-anel  meeelerate- 
ine:e)me!  inelivieliiiils  anel  familiexs  e)ht<iin 
he!iilth  insunme.e.  l'’e)r  many  pe!e)])le!.  e;e).st 
sharing  is  a  signifie:ant  harrier  te) 
e)htaining  neeeleul  hexilth  eieire!."  The; 
iiveiilahility  e)f  premium  tiix  e:re!elits  <mel 
e:e).st-sharing  re!elue:tie)ns  thre)ugh 
Exe;himge!s  starting  in  2014  will  reesidt  in 
le)we!r  ned  preaninm  nites  fe)r  manv 
|)e!e)ple!  einrrently  ])nre:ha.sing  e:e)ve!rage!  in 
the  inelivielual  m.irket.  <mel  will 
e!ne:e)urage!  yeeunger  :md  healthie!!' 
enreelleexs  te)  eenter  the  market,  leveling  te) 
a  healthier  risk  pe)e)l  iinel  te)  re!elue:tie)ns 
in  premium  ratexs  fe)r  e:urre!nt 
])e)lie:yhe)lele!rs.'‘ 

'fhe  provisions  aelelressing  .SHOP 
Exe'.hanges  will  re!ehie:e  the  hnrelen  anel 
e;e).st.s  e)f  e!nre)lling  emjileevees  in  small 
gre)Uj)  plans,  anel  give  small  l)u.sine!sse!.s 
many  e)f  the  e:e).st  aelvantage!S  anel  e:he)ie:e!s 
that  large:  husine.sses  alrexiely  have. 
Aelelitionally.  .SHOP  Exchanges  will 

Brook.  Roliorl  H..  |olui  FX  Waro.  William  11. 
Ro”ors.  Fmmoll  B.  Koolor.  .MIvsoii  Ro.ss  Davios. 
Calliv  n.  .Sliorliourno.  Coorjeo  A.  Coldlioi'};.  Katidooii 
i\.  I.ohr.  I’alricia  Camp  and  jo.sopli  I’.  Nowhouso. 
The  lilfi-ct  oj Cttiiisiininrt^  on  tJio  llrollli  of  Adults: 
lU'stdis  from  llir  l{A\l)  I Icollli  Insnronco 
l•:^l>m^inu'nt.  .Santa  Monica.  C.A:  R.WI)  eiorporation. 
mad.  Availalilo  at:  hllp://\v\\  \\.r(ind.or;.>/pnlts/ 
rcporls/IdUKirt. 

“t  ioiiferossioiial  Budool  Offico.  l.oltor  to 
llonoralilo  Fvan  Bavli.  providin';  an  Analysis  of 
lloallli  liisiiraiico  I’romiums  lindorllio  I’alionI 
I’roloclion  and  Affordalilo  Caro  Act.  Novomlior  lie). 
2l)e!():  .Sara  R.  Collins.  Invilod  'roslimonv:  l‘romiinn 
Tax  Croelits  I  Indor  Tlio  Affordalilo  tiaro  .\c:l:  I  low 
I  hoy  Will  llolp  Millions  Of  Uninsnrod  ,\nd 
lindorinsiirod  .\moricans  eiaiii  .Affordalilo. 
Coinprolionsivo  lloallli  Insuranco.  Tlio 
Commonwoallh  Fund.  Oclolior  27.  21)1 1:  Frodric 
Blavin  ot  al..  Tlio  Covorago  and  Cost  Fffocls  of 
lm|)lomontati(in  of  tlio  Affordalilo  Caro  Act  in  Now 
A'ork  .Slalo.  Urlian  Institiito.  March  2t)12. 
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allow  lor  small  employers  to  pre.serve 
control  over  health  j)lan  choices  while 
saving  employers  money  hv  sprtiading 
issuers’  admini.sirativt!  co.sts  acro.ss  more 
em  plovers. 

'I'he  provisions  addressing  the  MLR 
program  will  result  in  a  more  accurate; 
calculation  oi  Mi.R  and  r(;l)ate  amounts, 
since  it  will  ri;nect  i.ssuers’  claims- 
n;late(l  expenditnr(;s.  alter  adjusting  lor 
the  premium  stahilizatie)!!  ])rograms. 

Issuers  may  incur  souk;  one-time 
lix(;d  co.sts  to  complv  with  the; 
provisions  of  the  linal  rule,  including 
administrative  and  hardware  co.sts. 

1  lowever.  issuer  revenues  and 
ex|)enditures  are  also  (;x])(;ct(;{l  to 
increa.se  suh.stantially  as  a  result  ol  the 
expected  incr(;a.se  in  the  number  of 
|M;o|)le  j)urchasing  individual  market 
coverage.  In  addition.  States  mav  incur 
administrative  and  o])erating  costs  if 
they  choose  to  (;.stahlish  their  own 
programs.  In  accordance  with  Lxeentive 
Orders  128()()  and  13.'j(i3.  w(;  believe 
that  the  benefits  of  this  regulatory  action 
would  justify  the  co.sts. 

II.  Background 

Starting  in  2014,  individuals  and 
small  businesses  will  hi;  able  to 
jiurchase  ipialified  health  plans — 
privati;  health  insurance  that  has  lieen 
certified  as  m(;(;ting  certain  standards — 
through  competitivi;  mark(;t])laces. 
called  lixchanges.  The  Department  of 
Health  and  Human  .Services,  tin; 
D(;partmeut  of  Labor,  and  thi; 

I)(;|)artment  of  the  Tr(;asurv  have  l)(;en 
working  in  close  coordination  to  n;lease 
guidance  r(;lat(;d  to  (iualifi(;d  h(;alth 
plans  and  Lxchanges  in  s(;v(;ral  ])has(;.s. 
The  Patient  Prot{;ction  and  Affordable 
(iare  Act  (Pub.  L.  lTl-148)  was  enacted 
on  March  23,  2010.  The  Health  Oari;  and 
Lducation  R(;conciliation  Act  (Pub.  L. 
Ill— 1.')2)  was  enacted  on  March  30. 
2010.  We  refer  to  tin;  two  statutes 
coll(;ctively  as  the  Affordable  (’.are  Act 
in  this  final  rule.  HITS  published  detail 
and  ])aramet(;rs  r(;lated  to  the  risk 
adjustm(;nt.  r(;insurance.  and  risk 
corridors  ])rograms:  co.st -sharing 
reductions;  us(;r  fees  for  Fed(;rallv- 
facilitat(;d  Rxchanges:  advance 
payments  of  the  premium  tax  cr(;dit:  tin; 
l'’ederally-facilitat(;d  .Small  Busin(;.ss 
H(;alth  Option  Program:  and  the  m(;dical 
loss  ratio  program,  in  a  I)(;c(;ml)er  7. 
2012  Federal  Register  ])ropos(;d  ruli; 
(;ntitl(;d  "Patient  I’rotection  and 
Affordable  (iare  Act:  HITS  Notice  of 
H(;n(;fit  and  Pavment  Param(;ters  for 
2014”  (77  FR  73118). 

A.  Piviuiiun  Stdbilizdlion 

A  proposed  regulation  was  published 
in  tin;  Federal  Register  on  )uly  l.'j.  2011 
(70  FR  41030)  to  im])lement  health 


insurance  premium  .stabilization 
policies  in  the  Affordable  (iari;  Act.  The; 
Pr(;mium  .Stabilization  Rule 
impl(;menting  tlu;  h(;alth  insuranci; 
l)remium  .stabilization  i)rograms  (that  is. 
risk  adjustm(;nt.  r(;insurance.  and  risk 
corridors)  (l^r(;mium  .Stabilization  Rule) 
(77  h’R  17220)  was  |)uhlished  in  tin; 
Federal  Regisler  on  March  23,  2012.  A 
whit(;  pap(;r  on  risk  adjustment  concepts 
was  i)ul)li.sh(;d  on  .September  12.  2011 
(Risk  Adjustimait  White  Pap(;r).  A 
bulletin  was  pnhlish(;d  on  May  1, 2012. 
outlining  our  int(;nd(;d  apprtiach  to 
im])lementing  risk  adjustment  when  wt; 
an;  operating  risk  adjustm(;nt  on  h(;half 
of  a  .State  (Risk  Adjustment  Bidletin). 

On  May  7  and  8,  2012.  we  hosted  a 
public  m(;(;ting  in  which  we  discussed 
that  approach  (Risk  Adju.stment  Spring 
Meeting). 

A  bulletin  was  pul)lish(;d  on  Mav  31. 
2012.  outlining  our  intend(;d  approach 
to  making  reinsurance;  payments  to 
issu{;rs  when  we;  are;  eeperating  the; 
re;insurane:e;  pre)gram  e)n  he;half  e)f  a  .State; 
(Re;insurane;e;  Bulletin).  HITS  .se)lie:ite;el 
ceemment  e)n  ])re)i)e)se;el  e)pe;ratie)ns  for 
he)th  re;insurane;e;  and  risk  aeljustment 
whe;n  we;  are;  e)])e;rating  the;  program  e)n 
l)e;half  e)f  a  .St.ite;. 

B.  (A)sl-Shdrin}>  Baddctions 

The;  AV/fi.SR  Bidle;tin  was  ])uhli.she;el 
e)n  Fe;hruary  24,  2012  e)utlining  an 
inte;nele;el  re;gulatorv  appre)ae:h  te; 
e:ale:ulating  aeluarial  value;  anel 
imple;nu;nting  e;e).st-.shariug  reeluelions. 

In  that  l)nlle;tin,  we;  e)ntline;el  an 
inteneleel  re;gulate)ry  appre);ie:h  for  the; 
ele;sign  e)f  jjlan  variatie)n.s  fe)r  inelividuals 
eligible;  fe)r  e:e)st-sharing  re;elue:tie)n.s  anel 
aeivaneu;  payments  anel  reimhursement 
of  e:e)st-sharing  re;elue:tie)ns  to  i.ssuers. 
ame)ng  e)the;r  te)pie:.s.  We;  re;vie;we;el  anel 
e:e)nsiele;re;el  e:e)mme;nts  te;  the  AV7(].SR 
Bulletin  in  eleve;le)ping  the;  pre)vi.sie)n.s 
relating  te;  e;e)st-.sharing  reelue:tie)n.s  in 
this  final  rule. 

C.  A(lv(n^cd  Bdviddnts  oj  thd  Pi'diniuni 
Tax  (Ji'ddH 

A  pre)])ose;el  re;guliitie)n  re;lating  te;  the; 
he;alth  insuranea;  pre;mium  tax  eaeelit 
was  ])uhli.she;el  by  the;  De;])artme;nt  e)f  the; 
Tre;asury  in  the;  Federal  Re;gister  e)n 
Augu.st  17,  2011  (70  FR  .'i0')31).  A  final 
rule;  re;lating  te;  the;  he;alth  iu.surane;e; 
pre;mium  tax  e:re;elit  was  pul)lishe;el  hv 
the;  D(;partme;nt  e)f  the;  Tre;asurv  in  the; 
F(;d(;ral  Rejgisler  e)n  May  23,  2012  (77 
h’R  30377,  te)  he;  e:e)difie;d  at  2()  (’.h’R  parts 
1  and  002). 

/).  Hxchddgds 

A  Re;eiue;st  fen' (]e)mme;nt  relating  to 
Fxe;hange;.s  was  ])uhlishe;el  in  the  Feeleral 
Re;gister  eni  August  3,  2010  [75  FR 
4.'j.'i84).  An  Initial  (’luielanea;  te;  .State;.s  e)n 


Fxe:hange;.s  w.is  is.su(;el  eni  Ne)ve;mher  18. 
2010.  A  ])ropo.se;el  re;gidatie)n  was 
pul)lishe;el  in  the;  Imeleral  Re;gister  e)n 
Inly  !.'■).  2011  (70  FR  41800)  to 
im|)le;me;nt  e:omi)e)ne;nt.s  e)f  the; 

Fxe:hange;.  A  pre)])o.se;el  re;gulatie)n 
r(;garding  l'ixe:hange;  fune:tie)ns  in  the; 
inelivielual  market.  e;ligihilitv 
ele;te;rminatie)n.s,  and  f]xe;hange;  stanelarels 
fe)r  e;m|)le)ye;rs  was  pui)lishe;el  in  the; 
Federal  Register  eni  August  17,  2011  (70 
FR  .'51202).  A  final  rule;  imple;me;nting 
e:ennpe)ne;nt.s  eif  the  l']xchange;s  ;mel 
se;tting  fenth  stanelarels  lor  e;ligihility  Ibr 
Fxedianges  (Fxe:hange;  Eslahli.shme;nt 
Rule)  was  ]uihlishe;el  in  the;  Mare:h  27, 
2012  Federal  Re;gister  (77  FR  18310). 

A  pre)])e).se;el  ride;  whie;h.  amenig  either 
things,  re;ne;e:ts  ne;w  stiitutory  eligibility 
preivisiems.  title;el  ‘■Me;elie;aiel.  (ihilelren’s 
Heialth  lnsurane:e;  Preigrams,  anel 
Fxe:hange;,s:  Fsseintial  He;iilth  Beniefits  in 
Alte;rnative;  Be;ne;fit  Plans.  Eligibility 
Ne)tie:e;.s.  Fair  He;aring  anel  Appeal 
Pre)e:e;.sse;.s  Ibr  Me;elie;aiel  anel  E.xeihiinge 
Eligibility  Appe;als  anel  Other  Preivisieins 
Re;late;el  te)  Eligibility  anel  Enreillment  fbr 
Exe:hange;s.  Me;elie:aiel  emel  ('.HIP,  anel 
Me;elie:aiel  Pre;mium.s  anel  (ieist  .Sharing" 
was  puhlisheel  in  the;  january  22,  2013 
Federal  Register  (78  FR  4.'504)  (Me;elie:aiel 
anel  l']xe:hange;  Eligihilitv  Ap])e;al.s  anel 
Ne)tie;e;s). 

/;.  Mcd'kdt  Bdfonn  Buies 

A  ne)tie:e;  e)f  i)re)])e).se;el  rulemaking 
re;lating  te)  market  re;ibrms  anel  e;ffe;e:tive; 
nite;  review  w;i.s  puhlisheel  in  the 
Federal  Re;gister  eni  Ne)ve;ml)e;r  20,  2012 
(77  FR  70384).  The;  final  rule;  was  maele; 
available  Ibr  jmhlie;  in.s])e;e:tie)n  at  the; 
Offie:e;  e)f  the  Feeleral  Re;giste;r  e)n 
Fe;hruarv  22,  2013  (Market  Relbrm 
Rule). 

F.  Fssdiitidl  lldditli  Benefits  end 
Actudi'idl  \'(du(; 

A  notie;e  e)f  pre)])e).se;el  ruleniiiking 
relating  te)  eissential  heialth  benefits  anel 
ae;tu;nial  value  was  juihlisheel  in  the; 
Federal  Register  e)n  Ne)ve;ml)e;r  20,  2012 
(77  FR  70044).  The;  final  ride;  was 
puhlishi;el  in  the;  Fe;ileral  Register  e)n 
Imhruarv  23,  2013  (78  FR  12834)  (EHB/ 
AV  Rule). 

(j.  Medivdl  Loss  Betio 

HITS  pul)li.she;el  a  re;eiue;st  Ibr  e:e)mme;nt 
e)n  se;e;tie)n  2718  of  the;  PITS  Ae:t  in  the; 
April  14,  2010  Federal  Register  (73  FR 
10207),  anel  ])uhlishe;el  an  inte;rim  final 
rule;  with  00-elay  e:e)mme;nt  ])e;rie)el 
relating  te)  MLR  pre)gram  e)n  De;e:e;mhe;r  1, 
2010  (73  f’R  74804).  An  interim  final 
rule;  with  30-elay  eiennment  pe;rie)el  anel  a 
final  rule;  with  30-elay  ce)mme;nt  ])e;rie)el 
we;re;  ])ul)li.she;ei  in  the;  Federal  Reigister 
e)n  De;ce;ml)e;r  7,  2011  (70  FR  70300  anel 
70374).  A  final  rule  was  puhlisheel  in 
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tli(!  Federal  Register  on  Mav  Ki,  2012 
(77  I'R  2»700). 

II.  I  ril)(tl  (jOnsultdtioiis 

I'ollowing  i)iil)li(:ation  ol'tlu!  ])ro])()s(Hl 
rule,  we  issued  a  letter  to  Tril)al  leaders 
seeking  injjnt  on  tin;  |)rovisions  of  the 
propo.sed  ride.  We  also  discussed  the 
provisions  of  the  iirojio.sed  ride  in  an 
all-I  rihes  wehinar  and  conference  call 
and  in  two  meetings  with  the  Trihal 
I’echnical  Advisory  (iroiij).  We 
(xmsidmed  the  comments  offered  during 
these  discussions  in  developing  the 
provisions  in  this  final  ride. 

MI.  Provisions  ol  the  Propo.sed  Rule  and 
Responses  to  Public  (Comments 

We  received  ajiproximalelv  420 
comments  from  consumer  aih'ocacv 
gioup.s,  health  care  providers. 
em])lovers,  health  insurers,  health  care 
associations,  and  individuals.  The 
comments  ranged  from  general  siipiiort 
or  oiijiosition  to  the  proposed 
lirovisions  to  very  specific  (jnestions  or 
comments  regarding  projio.seil  changes. 

In  this  section,  we  summarize  the 
provisions  of  the  propo.sed  ride  and 
discii.ss  and  provide  respon.ses  to  the 
comments  (with  the  exci'iition  of 
comments  on  the  paperwork  hiirden  or 
fho  economic  iinjiact  analy.sis.  which  we 
discii.ss  in  tho.se  .sections  of  this  final 
iide).  We  have  careiidly  considered 
the.se  comments  in  finalizing  this  rule. 

(-omnwnt:  We  received  a  numher  of 
comments  reiiuesting  that  the  comment 
period  he  extended  to  (it)  days. 

Bdsponsd:  IIMS  provided  ii  .'1()-dav 
comment  period,  which  is  consistent 
with  the  Admini.strative  Procedure  Act. 

We  note  that  HHS  previoiislv  sought 
and  receivefi  significant  commenron 
the  Risk  Adju.stment  White  Pajier.  the 
Ri.sk  Adjustment  Bulletin,  jiresentations 
made  during  the  Risk  Adju.stment  j 

Sjiring  Meeting,  the  Reinsurance  i 

Bulletin,  the  AV/CSR  Bulletin,  and  the  i 
Premium  Stahilization  Rule,  which  ( 

outlined  the  poliev  propo.sed  in  the  \ 

proposed  rule.  HHS  believes  that  , 

interested  stakeholders  had  adeijnate  i 

opportunity  to  provide  comment  on  the  i 
policies  established  in  this  final  rule.  f 
Tommen/;  One  commenter  reijuested  f 

that  HHS  issue  a  .sejiarate  final  rule  s 

containing  jirovisions  for  each  jiart  of  j. 
the  Code  of  Federal  Regulations. 

lidsponsd:  As  noted  in  the  Premium 
Stahilization  Rule,  the  jiropo.sed  rule.  « 

and  this  final  rule,  many  of  the 
|)rogram.s  covered  by  this  rule  are  „ 

clo.sely  linked.  To  simjilify  the  jj, 

regulatory  proce.ss.  facilitate  jnihlic  I, 

comment,  and  provide  the  information 
needed  to  meet  statutorv  deadlines,  we  si 
elected  to  propose  and  finalize  these  ri 
Jegulatory  provisions  in  one  rule.  J3( 
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(A)ninidiit:  We  received  several 

to  the  proposed 

FIIB/A\  Rule  and  the  projiosed  Market 
Reform  Rule. 

Ilcsponsa:  Those  comments  are 
’  addre.s.sed  in  the  final  FHB/AV  Rule  and 
the  final  Market  Reform  Rule. 

(^oniiiidiU:  One  commenter  suggested 
that  the  standards  set  forth  by  HHS 
pertaining  to  the  HHS-ojierated  risk 
adjustment  or  reinsurance  programs  he 
the  minimum  reipiirements  for  State- 
K  o|)erated  risk  adjustment  or  reinsurance 
Jirograms. 

/fe.sywii.se.UHS  aims  to  jirovide  States 
I  with  flexibility  in  im|)lementing  the.se 
programs  while  ensuring  that  the  goals 
of  the  premium  .stabilizations  programs 
are  being  met.  Many  of  the  provisions 
apjilicahle  to  the  risk  adjustment  and 
reinsurance  programs  when  ojierated  hv 
a  State  are  also  ajijilicahle  to  tliese 
programs  when  operated  hv  HHS  on 
behalf  of  a  State. 

Coinnwnt:  Several  commenters  asked 
that  HHS  monitor  and  oversee  the 
iniplementation  of  the  premium 
stahilization  programs. 

l{d.sponsd:  flHS  takes  seriously  its 
rcsponsihility  to  monitor  the 
implementation  of  these  jirograms  to 
jmitect  consumers,  jirevent  fraud  and 
iihiise.  and  ensure  the  jirograms  achieve 
their  goals.  We  will  jirovide  further 
detail  on  the  oversight  ofthe.se  jirograms 
m  future  rulemaking  and  guidance. 

A.  Provisions  for  I  ho  Stolo  Nolico  of 
Ponofit  and  Paymont  Paraniotors 
hiSl.'i.'TIOOfcJ.wejirojio.sedto 
require  that,  for  benefit  year  2014  oniv. 
a  State  must  jiulilish  a  State  notice  hv 
March  1 , 2{)i;i.  or  by  the  ilOth  day 
lollowing  jiuhlication  of  the  final  HHS 
notice  of  benefit  and  jiavment 
J)arameter.s  for  2014.  whichever  is  later. 
Because  the  effective  date  of  this  rule 
will  he  00  days  after  its  jiuhlication.  we 
will  not  finalize  the  jirojiosed  change  to 
§  l-TTlOOfc).  Neverthele.ss.  consistent 
with  onr  jirojiosal.  we  are  finalizing  our 
jxiliiiy  that,  for  2014  only,  a  State  must  i 
Jiulilish  a  State  notice  of  benefit  and  i 

payment  jiarameters  hv  the  .'JOth  day  1 
following  Jiuhlication  of  this  final  rule  1 
hv  deeming  the  March  1  deadline  i 

.sjiecified  in  the  exi.sting  regulation  to  he  \ 
extended  until  the  date  that  is  .'10  davs 

ufter  Jiuhlication  of  this  final  rule.  \ 

(-‘Ominont:  A  numher  of  commenters  i\ 
.sujijiorted  the  jirojio.sed  deadline  a 

extension  for  lienefit  year  2014.  while  \ 
otheis  ojijiosed  such  an  extension.  Some  c 
.sugge.sted  that  1  fl  IS  not  allow  States  to  ’  f 
ojierate  risk  adju.stment  or  reinsurance.  ii 
Iwsponso:  We  believe  that  States  n 

.should  have  the  llexiliility  to  ojierate  Ic 
risk  adju.stment  and  reinsurance.  a 

Because  of  the  jiuhlication  date  of  this  o 


hual  rule,  it  is  clear  that  a  State  will  not 
have  the  notice  necessarv  to  jiulilish  a 
t  State  notice  of  benefit  and  jiavment 
Jiarameters  liy  the  deadline  sjiecified  in 
the  regulation— that  is.  March  1  201 '1 
d  lor  the  2014  henefit  year.  Thus,  as 

described  above,  although  we  are  not 
hnalizmg  our  jirojio.sal  to  amend  the 
rogulation.  we  are  .setting  the  deadline 
lor  2014  only  as  the  .'lOth  dav  after 
Jiuhlication  of  this  final  rule. 

,  B.  Provisions  and  Paraniotors  for  tho 
Parinanont  Bisk  Adinstinont  Program 
s  I  he  risk  adjustment  jirogram  is  a 
JHirmanent  jirogram  created  hv  Section 
l.'14:i  of  the  Affordable  Clare  Act  that 
transfers  funds  from  lower  risk,  non- 
grandfathered  jilans  to  higher  risk,  non- 
giandfathered  jilans  in  the  indix  idual 
'  and  small  grouji  markets,  inside  and 
outside  the  Exchanges.  In  sulijiarts  D 
and  C  of  the  Premium  Stabilization 
Rule,  we  established  standards  for  the 
administralion  of  the  risk  adju.stment 
Jirogram.  A  State  ajijiroved  or 
conditionally  .ijijiroved  by  the  Secretarv 
to  (ijierate  an  Exchange  may  establish  a‘ 
risk  adju.stment  jirogram.  or  have  HHS 
do  so  on  its  behalf.  Section  liN.'l  of  the 
Affordalile  (.are  Act  reijuires  each  State 
to  ojierate  a  risk  adjnstment  jirogram.  In 
Slates  that  have  elected  not  to  ojierate 
their  own  risk  adjuslment  jirogram,  HHS 
will  ojierate  a  jirogram  on  their  behalf 
Our  aulhorily  to  ojierate  risk  adjuslmenl 
on  the  Slate’s  behalf  arises  from  .sections 
l.'i21(c](l)  and  i;i4:i  of  the  Affordable 
(.are  Act.  Ba.sed  on  HHS's 
conimimications  with  States  as  of 
Fehruary  2.'-i.  201  :i.  Ma.ssachusetts  is  the 
only  State  electing  to  ojierate  a  risk 
adju.stment  jirogram  for  the  2014  henefit 
year. 

In  the  Premium  Stahilization  Rule,  we 
estalilished  that  a  risk  adjustment 
Jirogram  is  ojierated  using  a  risk 
adjustment  methodologv.  States 
ojierating  their  own  risk  adju.stment 
jiiogiam  may  use  a  risk  atljustment 
methodology  develojied  hv  HHS.  or  mav 
elect  to  suhniit  an  alternate 
methodology  to  HHS  tor  ajijiroval.  In 
the  Premium  Stahilization  Rule,  we  akso 
laid  out  standards  for  States  and  i.ssners 
with  resjiect  to  the  collection  and 
validation  ol  risk  adjustment  data. 

In  .section  lII.B.l.  of  jJk;  jjroposod  rule, 
we  jirojiosed  standards  for  1 IHS 
ajijiroval  of  a  State-ojierated  ri.sk 
adjustment  jirogram  (regardless  of 
whether  a  State  elects  to  n.se  the  HHS- 
deyelojied  methodology  or  an  alternate. 
o(l(;if»]ly  cortifioci  risk  adjustment 
methodology).  In  .section  III.B.2.  of  the 
jirojio.sed  rule,  we  jirojiosed  a  small  fee 
to  sujijiort  HHS  ojieration  of  the  risk 
adju.stment  jirogram.  In  .section  lII.B.:i. 
of  the  jirojio.sed  rule,  we  described  the 
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iiiethodology  that  HllS  would  u.s(!  when 
operating  a  risk  adjustment  program  on 
iMihall Of  a  .State.  States  operating  a  risk 
adjustment  j)rogram  can  use  this 
methodology,  or  suhmit  an  alternate 
methodologv.  in  a  process  we  de.scrihiul 
in  section  111. II. 4.  of  tlie  i)roj)osed  rule. 
Finally,  in  .section  1I1.H..'>.  oi  the 
|)roposed  rule,  we  descriiHul  the  data 
validation  process  W(;  proposcui  to  use 
when  operating  a  risk  adjustment 
program  on  behalf  of  a  State.  (The.se 
provisions  are  di.scus.sed  fully  in  the 
propo.sed  rule  at  77  FR  at  781 28-781 4‘)). 

1.  A|)proval  of  Statii-Operated  Risk 
Adjustment 

a.  Risk  Adjustment  A])proval  Process 

In  the  pro|)osed  rule,  we  proposed  an 
approval  proce.ss  for  .States  seeking  to 
operate  their  own  risk  adjustment 
j)rogram.  .Specifically,  we  ))ro])osed  a 
new  |)aragraj)h  (c)  in  ??  l.')8.81().  entitled 
".State  resj)onsihility  for  risk 
adjustment."  which  sets  forth  a  .State's 
responsibilities  with  regard  to  ri.sk 
adjustment  j)rogram  op(!rations.  With 
this  change,  we  also  pro])osed  to 
nulesignate  paragraphs  (c)  ami  (d)  to 
paragra])hs  (e)  and  (Q  oft?  l.')8.81(). 

In  ])aragrai)h  1. '18.81  ()(c)(1),  wi; 
|)ropo.sed  that  if  a  State  is  opcnating  a 
risk  adjustment  program  fora  Inmefit 
y(!ar.  tlu;  .State  admiidster  the  i)rogram 
through  an  entity  that  meets  ccntain 
standards.  These  standards  would 
ensun;  the  eiititv  has  the  capacity  to 
o|)(!rate  tin;  risk  adjustment  program 
throughout  the  iMmefit  year,  and  is  able 
to  administer  the  Federally  certiiuul  risk 
adjustment  methodology  the  .State  has 
chosen  to  use. 

As  proposed  in  §  l.'i8.81()(c)(l)(i).  the 
entity  must  he  operationally  ready  to 
implement  the  applicable  luulerally 
certified  risk  adjustment  methodology 
and  process  the  resulting  payments  and 
charges.  \V(!  hcdieve  that  it  is  im|)ortant 
for  a  .State  to  demonstrate  that  its  risk 
adjustment  entity  has  the  capacity  to 
implement  the  aj)j)licahle  Federally 
certifi(!(l  ri.sk  adjustment  methodology 
so  that  issuers  may  have  confidence  in 
the  program,  and  so  that  the  program 
can  effectively  mitigate  the  ])otential 
effects  of  adver.se  selection.  To  imiet  this 
.standard.  w(;  proposed  that  a  .State 
demonstrate  that  the  risk  adjustment 
entity:  (1)  Have  systcans  in  place  to 
im])lement  the  data  collection  approach, 
to  calculate  individual  risk  scores,  and 
calculate  i.ssuers’  payments  and  charges 
in  accordance  with  the  applicahh; 
Federally  certifiiul  risk  adjustment 
methodology:  and  (2)  have  te.sted,  or 
have  plans  to  te.st,  tin;  fimctionalitv  of 
the  system  that  would  he  used  for  risk 
adjustment  o])eration.s  ])rior  to  the  start 


of  the  ai)|)licahle  luandit  year.  Wi; 
propo.sed  that  .States  also  demonstrate 
that  the  entity  has  legal  authoritv  to 
carry  out  risk  adjustment  program 
operations,  and  has  tlu;  resources  to 
admiidster  the  applicable  risk 
adjustment  methodology  in  its  entirety, 
including  the  ability  to  make  risk 
adjustment  ))ayment.s  and  colhict  risk 
adjustment  charges. 

\Ve  pro])osed  in  paragra|)h 
l.'j8.81()(c)(l  )(ii)  that  the  entity  have 
relevant  experience  to  operate  a  risk 
adjustment  program.  To  meet  this 
standard,  we  pro])o.sed  that  a  .State 
demonstrate  that  the  entity  have  on 
staff,  or  have  contracted  with, 
individuals  or  firms  with  ex])(!rienc(^ 
relevant  to  the  im])lementation  of  a  risk 
adjustment  methodology.  This  standard 
is  intended  to  ensure  that  the  entity  has 
the  re.sources  and  staffing  necessary  to 
succe.ssfully  opmate  the  risk  adjustment 
])rogram. 

\Ve  projjosed  in  jiaragraph 
t?  1. '58.81  ()(c)(2)  that  a  .State  seeking  to 
operate  its  own  risk  adjustment  program 
ensure  that  the  risk  adjustment  entity 
complies  with  all  ajijilicahle  |)rovision,s 
of  suhpart  D  of  45  ('.FR  part  1.58  in  the 
administration  of  the  a|)|)licahle 
Federally  certified  risk  adju.stment 
methodologv.  In  particular,  we 
jiropo.sed  that  the  .State  (uisun!  that  the 
entity  complies  with  the  privacy  and 
security  standards  .siit  forth  in  158.840. 

We  pro])osed  in  (j  1 58.81 0(c)(8)  that 
the  .State  conduct  oversight  and 
monitoring  of  risk  adjustment  activities 
in  order  for  llll.S  to  approve  the  .State's 
risk  adjustment  jirogram.  Because  the 
integrity  of  the  risk  adjustment  program 
has  imi)ortant  im])lications  for  issuers 
and  enrollees,  wc;  jiroposed  to  consider 
the  State's  plan  to  moidtor  the  conduct 
of  the  entity. 

Finally,  we  propo.sed  in  158.810(d) 
that  a  .State  submit  to  MH.S  information 
that  e.stahlishes  that  it  and  its  risk 
adjustment  entity  meiit  the  criteria  set 
forth  in  §  158.81  ()(c). 

Comnwnt:  Commenters  generally 
agreed  with  our  a])])roach  to  approving 
.State  ri.sk  adjustment  jirograms 
beginning  in  benefit  year  2015. 

/fe.s'pon.se;  We  are  finalizing  these 
])rovi,sion.s  as  projio.sed. 

1).  Risk  Adjustment  Approval  Process  for 
Benefit  Year  2014 

Becau.se  of  the  uni(]ue  timing  i.ssues 
for  ajiproving  a  .Stale-o|)erated  risk 
adjustment  program,  we  jiroposed  a 
transitional  ]K)lic;y  for  benefit  viiar  2014. 
We  projiosed  not  to  nuiuire  that  a  .State- 
o])erated  risk  adjustment  program 
receive  approval  for  benefit  year  2014. 
Instead,  we  jiropo.sed  a  transitional, 
consultative  process  that  would 


commence  shortly  after  the  provisions 
of  this  final  rule  are  effective.  We  are 
finalizing  these  ])rovisions  as  jirojiosed. 

(k)inn)(‘ii1:  One  connnenti!!'  supported 
the  transitional  jirocess  hut  urged  that 
th(!  transitional  i)rocess  not  he  ajiplied 
to  future  years.  Another  commenter 
reciuestcHl  that  llll.S  rcujuire  ap])roval  in 
2014,  hut  make  the  ajiproval 
determination  on  the  basis  of  the 
])ropo.sed  consultative  process.  Other 
commenters  suggested  that  llll.S  not 
allow  .States  to  i:onduct  risk  adjustment 
until  the  agency  could  formally  approve 
.States,  beginning  in  2015. 

I{(isi)()ns(;:  \\h)  ])roposed  the 
transitional  policy  ha.sed  on  the  unicjue 
circumstances  of  2014,  and  we  do  not 
anticipate  extending  it  to  future  years. 
Although  we  are  mindful  of  concerns 
that  .States  may  not  he  fully  ready  to 
ojierate  a  i.omjilex  risk  adjustment 
IM'ogram  for  benefit  year  2014.  we  note 
that  each  aspect  of  a  .State's  ojierations 
(including  data  collec;tion)  must  he 
pm  formed  in  line  with  one  of  the 
Fiiderally  certified  risk  adju.stment 
methodologies  ])ul)li.shed  in  this  final 
rule.  Finally,  we  note  that  any  .State  that 
begins  opmation  of  risk  adjustment 
under  this  transitional  process  must 
obtain  formal  certification  for  benefit 
year  2015.  We  believe  this  jirocess  is 
sufficiently  robust  to  ensure  any  .State 
o])erating  risk  adjustment  in  2014  will 
he  ])repared  to  do  so. 

2.  Risk  Adju.stment  User  k'ees 

In  the  pro])ose(l  rule,  we  noted  that, 
if  a  .State  is  luit  approved  to  ojierate  or 
chooses  to  forgo  operating  its  own  risk 
adjustment  program,  MH.S  would 
ojierate  risk  adjustment  on  the  .State's 
behalf.  Our  authority  to  operate  risk 
adju.stment  on  the  .State's  behalf  arises 
from  sections  1821(c)(1)  and  1848  of  the 
Affordable  ('.are  Act.  In  .States  where 
HH.S  is  operating  risk  adju.stment,  we 
projKKsed  that  issuers  of  risk  adju.stment 
covered  jilans  remit  a  user  fee  to  fund 
HH.S's  ojjeration  of  a  Federally  operated 
risk  adjustment  jirogram.  The  authority 
to  charge  this  u.ser  fee  can  he  found 
under  .sections  1848.  1811(d)(5).  and 
1821(c)(1)  of  the  .statute,  and  uniler  81 
l]..S.(].  t)7()l,  whic.h  jiermits  a  Federal 
agency  to  establish  a  i:harge  for  a  service 
provided  by  the  agency.  OMB  (lircular 
No.  A-25R,  which  establishes  Federal 
policy  regarding  user  fees,  .s])ecifies  that 
a  u.ser  charge  will  he  asses.sed  against 
each  identifiable  recipient  of  sjiecial 
benefits  derived  from  Federal  activities 
beyond  those  received  by  the  general 
public.  The  risk  adju.stment  jirogram 
will  provide  sjiecial  benefits  as  defined 
in  section  (j(a)(l)(h)  of  OMB  Oircular  No. 
A-25R  to  an  i.ssuer  of  a  risk  adjustment 
covercid  plan  because  it  will  mitigate  the 
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tinancial  instal)ility  a.ssociated  with 
ach'orso  selection  as  other  market 
relbrins  go  into  eilect.  'I’he  risk 
adjustment  program  will  also  contribute 
to  consumer  contidenc;e  in  the 
insurance  indn.strv  hv  helping  to 
stabilize  premiums  acro.ss  the 
individual  and  small  group  luialth 
insurance  markets. 

VVe  further  proposed  to  (hUermine  the 
total  amount  needed  to  hind  tlHS  risk 
adjustment  operations  by  examining  the 
contract  costs  ol  ()])erating  the  jirogram. 
iiudnding  develo|)ment  ot  the  model 
and  methodology,  collections. 

])aynients,  account  management,  data 
c;oilection.  jirogram  integrity  and  audit 
lunctions,  ojierational  and  fraud 
analytics,  stakeholder  training,  and 
ojierational  suiijiort  (not  including 
Federal  jiersonnel  costs).  We  iirojiosetl 
to  develoj)  a  jier  cajiita  user  fee  rate  hy 
dividing  the  amount  we  intend  to 
collect  over  the  course  of  the  benefit 
year  hy  the  exjiected  annual  enrollment 
in  risk  adjustment  covered  jilans  (other 
than  jilans  not  subject  to  market  reforms 
and  student  health  jilans)  for  that 
benefit  year.  We  akso  jirojiosed  a 
standardized  schedule  for  as.sessment 
and  collection  of  risk  adju.stment  n.ser 
fees.  Although  the  user  fees  would  he 
assessed  on  a  |)er-enrollee-|)er-month 
basis  to  account  for  fluctnations  in 
monthly  enrollment,  we  jn'ojiosed  to 
collect  them  only  once,  in  (ime  of  the 
year  following  the  benefit  year,  in  order 
to  synchronize  n.ser  fee;  collection  with 
ri.sk  adjustment  jiayments  and  charges. 

Ha.sed  on  comments  received,  we  are 
adding  1. '58. 810(11,  finalizing  our  risk 
adjustment  user  fee  assessment  and 
colUiction  a})in’oach  as  j)ro|)o.sed.  We 
clarify  that  enrollment  data  for  eac:h 
month  will  he  caj)tured  by  the  sen  veas 
used  in  the  distributed  data  collciction 
ai)])roach.  We  are  also  finalizing  onr 
intention  to  .set  a  ])(a’  c;a|)ita  user  fee  rate 
in  the  annual  HMS  notice  of  hencjfit  and 
|)ayment  jjarameters  using  the  jjrojjoscxl 
methodology.  The  n.ser  fee  will  he 
detcainimul  by  dividing  HUS's  total 
contract  costs  for  risk  adjustment 
o|)eration.s  in  the  a])])lical)le  benefit  vcair 
by  the  exjjected  annual  enrollment  in 
risk  adjustment  covered  j)lans  for  that 
hcmcd'it  year.  Based  on  this  mcithodologv, 
for  hcaiefit  ycair  2014,  we  are 
(istahlishing  a  j)er  ca])ita  annual  user  fee 
rate  of  .$0.00.  which  we  will  ajijilv  as  a 
])(a'-enroll(a!-])er-month  risk  adju.sted 
user  lee  of  ,$0.08. 

Cc;mn;en/;  One  conunenter  exjjressed 
.su])j)ort  for  the  jcrojiosal  to  collect  n.ser 
fees  to  fund  HUS  risk  adju.stment 
ojjerations.  Other  commenters,  though 
not  commenting  on  risk  adjustment  user 
fcais  .si)(!cifically,  urged  IIHS  to 
minimize  or  eliminate  the  feuas  it 


collcjcts  from  issucirs  in  order  to 
maintain  affordable  covcaage  in  the 
l)ost-2014  health  insurance  market. 

/fe.s'pon.se:  We  believe;  that  a  r(;liahle 
fnnding  .source  is  n(;c(;.s.sarv  to  ensure  a 
robust  F(;deral  risk  adju.stment  j)rogram. 
Wc;  clarify  that  wc;  are  establishing  the 
risk  adju.stment  user  f(;e  for  the  .sob; 
|)ur|)ose  of  fnnding  IlliS’s  costs  for 
o])erating  the  Fed(;ral  risk  adjustment 
])rogram.  and  wc;  intend  to  kc;ej)  the  n.ser 
fee  amount  as  low  as  j)o.ssil)le. 

8.  Ovc;rvic;w  of  the  Risk  Adju.stment 
Methodology  HI  IS  Will  Imj)lemc;nt 
When  Oj)c;rating  Risk  Adju.stment  on 
Behalf  of  a  State 

The  goal  of  the  risk  adjustment 
jjrogram  is  to  stabilize  the  premiums  in 
the  individual  and  small  groujj  markets 
as  and  after  insuranc;e  market  reforms 
arc;  im])lc;numted.  The  risk  adjnstment 
methodology  j)roj)osc;d  in  the  })ro|)C)secl 
ride,  whic:h  HHS  vvoidd  use  when 
ojjerating  ri.sk  adjustment  on  behalf  of  a 
State,  is  l)a.sc;cl  on  the;  jiremise  that 
])rc;miums  shoidd  reflc;c:t  the  diffc;renc:c;.s 
in  |)lan  l)c;nc;fit.s  and  jclan  efficiency,  not 
the  hc;alth  status  of  the  enrolled 
])C)|)nlation. 

llnclc;r  4}1.')8.2()  of  the  Brc;mium 
Stabilization  Rule,  a  risk  adjustment 
methodology  is  made;  nj)  of  five 
elc;m(;nts: 

•  The  risk  (KijiistiuHni  nuxini  usc;.s  an 
indivicluar.s  rc;cordc;d  cliagnc).sc;.s, 
dc;mc)gra|)hic,  c.haracteristic;s,  and  other 
variables  to  determine  a  risk  sciore, 
which  is  a  relative  mc;a.surc;  of  how 
c;ostly  that  individual  is  anticii)alecl  to 
be;. 

•  'flu;  calculation  of  plan  average 
actuarial  risk  and  the  calculation  of 
})aynients  and  charges  avc;ragc;  all 
individual  risk  scores  in  a  risk 
adjustment  c:overed  jdan.  make  c:c;rtain 
adjustmc;nt.s.  and  calculate  the  funds  to 
be;  transfc;rrc;cl  l)c;tween  [)lans.  In  the; 
|)roj)C).secl  ride,  thc;.se  two  elements  of  the 
mc;thodolc)gy  wc;rc;  jiresented  together  as 
the  jiayment  tran.sfc;r  formula. 

•  The  (lata  collection  approach 
describes  the  jirogram’s  aj)))roac:h  to 
obtaining  data.  HHS  will  do  so  using  the 
di.strihuted  model  descaibed  in  sc;c:tic)n 
Ill.G.  of  this  final  rule. 

•  d’hc;  schednie  for  the;  risk 
adjustment  jirogram  clc;sc:ril)(;s  the 
timeframe  for  risk  adju.stment 
ojierations. 

The  risk  adjustment  mc;thoclology 
acldres.ses  thr(;c;  considerations;  (1)  The 
newly  insured  jiojiulation;  (2)  jilan 
mc;tal  lc;vc;l.s  and  j)(;rmi.ssil)lc;  rating 
variation:  and  (8)  the  m;c;cl  for  inter-jilan 
transfers  that  net  to  zero.  Risk 
adjustment  jiayments  or  c:hargc;s  arc; 
c:alc:ulatc;cl  from  the  jiayment  transfer 
formula.  The;  kev  feature  of  the  HHS  risk 


adju.stment  methodology  is  that  the  ri.sk 
.sc:ore  alone  does  not  cletc;rminc;  whc;ther 
a  jilan  is  as.ses.sed  c;hargc;.s  or  rc;c:c;ivc;.s 
j)aynu;nts.  Transfers  clc;j)c;ncl  not  only  on 
a  jilan’s  avc;ragc;  risk  .si:c)re,  hut  also  on 
its  j)lan-sj)c;c:ific:  cost  factors  relative  to 
the  avi;ragc;  of  thc;.sc;  fac:tc)rs  within  a  risk 
jiool  within  a  State. 

As  discaissed  in  the  jirojio.sed  ride,  the; 
risk  adjustmc;nt  mc;thoclolc)gv  dc;vc;lc)j)ecl 
hvHHS: 

•  Was  develojied  on  c:ommc;rc;ial 
c;laims  data  for  a  jiojmlation  similar  to 
the  exj)c;c:tc;cl  jiojmlation  to  he  risk 
adjusted; 

•  Uses  the  HCC]  groujiing  logic:  used 
in  the  Meclic:arc;  jiojmlation.  with  IKX^s 
refined  and  selecited  to  reflec:t  the 
c;xjic;c;tc;d  risk  adjustment  jiojiulation; 

•  Calcailates  risk  sc:circ;.s  with  a 
c;cinc:urrc;nt  model  (c:urrent  year 
diagnoses  jireclict  current  year  c:ci.sts): 

•  Establishes  1.5  risk  adjustment 
models,  one  for  eac:h  c:cimlii nation  of 
metal  level  (jilatinum.  gold,  silver, 
bronze,  catastrojihic:)  and  age  grcmji 
(adults,  c;bildrc;n,  infants); 

•  Results  in  ‘■lialanc:c;d”  jiayment 
transfers  within  a  ri.sk  jicicil  within  a 
market  within  a  State; 

•  Adjusts  Jiayment  transfers  for  jilan 
metal  level,  geograjihic;  rating  area. 
indui:c;cl  demand,  and  age  rating,  .so  that 
tran.sfi;rs  rc;flc;c:t  health  risk  and  not 
othc;r  c:ci.st  differenc:c;s;  and 

•  Transfers  funds  between  jilans 
within  a  market  within  a  State. 

We  are  finalizing  the  methodologv 
HHS  will  use  when  ojicirating  the  risk 
adjustment  jirogram  as  jircijiosed,  with 
the  following  modifications;  wc;  have 
inc:luclc;cl  individuals  over  04  in  the 
ckanograjihic  factors;  we  have  ujidated 
the  c:ci.st -sharing  recluc:ticm  (CkSR) 
adju.stment  fac;tcirs  for  zero  c:ci.st-.sharing 
Jilan  variations  to  align  with  the 
induc:ed  demand  fac:tcir.s  used  in  the 
GSR  Jirogram;  we  have  made  tc;c:hnic:al 
c:cirrec:ticm.s  to  the  jiayment  transfer 
formula;  wc;  have  c:larific;d  that 
gcaigrajihic;  c:ci.st  fac;tcir.s  will  he 
c:alc:ulatc;cl  for  c;ac:h  ri.sk  jicicil  in  c;ac:h 
markc;t  in  a  State;  and  we  have  c:larified 
how  transfers  will  be  c:alc;ulatc;cl  at  the 
Jilan  level. 

(ionunent:  Wc;  rc;c;c;ivc;d  many 
c;cimmc;nl.s  snjijiorting  HHS’s  general 
ajijirciach  to  the  risk  adjustment 
methcidology  we  will  use  when 
cijierating  risk  acljustmc;nt  cm  behalf  of  a 
State. 

lies})onse:  Wc;  are  finalizing  the 
methodology  as  jirojiosed  with  minor 
modifications. 

(Jonnnent:  Wc;  rc;c;c;ivecl  one  c:cimment 
suggc;sting  that  current  risk  adjustment 
methcidologies  arc;  inadc;cjuate  lii;c:au.sc; 
thi;y  do  not  fully  ac;c:cmnt  for  the  sic:kc;st 
jiatients  with  the  most  c;cimjilc;x  mc;dic;al 
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conditions.  Another  cominenter 
suggested  that  HHS  lake  an  (jxpaiuted 
view  of  risk  mitigation  hv  working  to 
ensim;  a  .stal)le  risk  pool. 

lUfsponsti:  The  Affordahle  dare  Act 
(!stal)lish(!s  a  risk  adjustnumt  program, 
and  permits  the  Secretary  to  base  this 
jnogram  on  the  criteria  and  methods 
us(!d  in  Medicare  Parts  d  and  1).  While 
we  used  criteria  and  methods  from 
Mcidicare  when  appro|)riate.  we  also 
customiziul  this  methodology  to  hesl 
mitigate  adverse  .sehiction  hastul  on  our 
projections  of  the  2014  marketplaci!. 
'I'hough  we  anticipate  making  futun; 
adjustments  to  the  model,  wi;  seek  to 
balance  stakeholders’  desire  for  a  stable 
model  in  the  initial  years  with 
introducing  model  imj)rovements  as 
additional  data  becomes  available.  We 
look  forward  to  engaging  with 
stakeholders  throughout  this  process. 

We  believe  that  this  program,  along  with 
the  other  2014  market  reforms,  will  help 
ensure  a  stable  risk  j)ool. 

(Joiunumt:  We  received  om;  comment 
that  mis  should  provide  issuers 
information  to  assess  their  risk  scores 
and  Slate  average  risk  sconjs  as  part  of 
the  pnaninm  development  |)roc(!.ss  for 
2014. 

/fe.s/KUj.sc;  As  noted  in  the  propo.scul 
rnli!.  risk  adjustment  transfers  deptmd 
not  only  on  a  plan's  average  risk  score, 
hut  also  on  its  cost  factors  compared  to 
the  average  of  lluise  factors  williin  a  risk 
pool  within  a  markiil  within  a  .State. 
iilkS  do(!S  not  cnrrentlv  have  the  data 
neciissarv  to  calculate  the  State  average 
ri.sk  score  to  provide;  to  issuers  in  time 
for  the  developm(;nt  of  2014  premiums. 
lllhS  contemplates  providing  t(;chnical 
assistance  to  .States  and  issuers  who  are 
interesl(;d  in  this  information. 

Comiiwnt:  We  received  sex  eral 
comments  that  HlkS  should  monitor  the 
risk  aeljustment  methodology's 
p(;rformance.  with  a  jjarticular  focus  on 
the  newly  insured  jjopulation. 

/le.s/xm.se:  We  intend  to  monitor  the 
methodology's  |)erformance  to 
det(;rmine  future  adjustments  to  the 
model,  as  data  become  available. 

a.  Risk  Adjustment  Applied  to  Plans  in 
the  Individual  and  .Small  (iroiip  Markets 

In  the  Premium  .Stabilization  Rule,  wc; 
defined  a  “risk  adjustment  covered 
l)lan’'  in  §l.'j.'1.20  as  health  insurance 
coverage  offi;r(;d  in  the  individual  or 
small  group  markets,  excluding  plans 
offering  (;xcepted  h(;nefits  and  certain 
other  j)lans.  including  "any  other  |)lan 
del(;rmined  not  to  lx;  a  risk  adjustment 
covered  j)lan  in  the  annual  Hll.S  notice 
of  lH;nefit  and  j)ayment  parameters."  Wi; 
projxxsed  to  amend  this  definition  by 
rej)lacing  "and  any  j)lan  det(;rmined  not 
to  he  a  risk  adjustment  covered  plan  in 


the  annual  Hll.S  notice  of  benefit  and 
payment  param(;ters"  with  "and  any 
other  plan  d(;t(;rmined  not  to  lx;  a  risk 
adjustment  cover(;d  ])lan  in  the 
applicable  l''(;derally  ci;rtifi{;d  risk 
adjustm(;nt  methodology."  We  not(;d 
that,  under  this  r{;vised  definition,  wc; 
would  d(;scrilx;  any  plans  not 
del(;rmin(;d  to  lx;  risk  adjustm(;nt 
cover(;d  plans  und(;r  the;  HI  l.S  risk 
adjustm(;nt  m(;thodology  in  the  annual 
Hll.S  notice;  of  h(;n(;fit  and  |)aym(;nt 
paramel(;r.s.  which  is  suhjc;ct  to  notice; 
and  comment. 

We;  ele;.se:rilx;d  our  pre)])e).se;el  tre;atme;nt 
of  e:e;rtain  type;s  of  i)hms  (spe;e:ifie:ally, 
|)lans  not  suhje;e;l  to  marke;t  re;fe)rms. 
student  he;allh  ])lans.  and  e:atastre)])hie: 
plans),  and  our  pre)])e)se;el  ajjproacli  to 
risk  pooling  for  risk  aeljustme;nt 
jmrpe).se;s  wlu;n  a  .State  im;rge;s  imirkets 
for  the;  purpo.ses  of  the;  single  risk  pool 
provision  ele:se:rilx;el  in  sexlion  181 2(e;) 
of  the  Affordahle  (kere;  Ae:t. 

Plans  not  snhjart  to  nuirkat  rafonns: 
Hertain  ty]x;s  of  phms  offering  non- 
granelfiithe;re;d  he;alth  insurance;  e:ove;rage; 
in  the;  individual  and  sm:ill  group 
marke;ts  would  not  lx;  sul)je;c:l  to  the; 
insunmee  miirkel  re;fe)rms  in  the;  M.irkel 
Reform  Rede;  .mel  the;  lillll/AV  Rede;.  In 
addition,  phms  jiroviding  lx;ne;fits 
through  he;alth  insunuxx;  polie:ie;s  tlnit 
lx;gin  in  2018.  with  re;ne;w<il  eliite;s  in 
2014.  woidel  not  lx;  sid)je;e:t  to  lhe;se; 
re;epure;me;nts  until  re;ne;w:il  in  2014.  I'he; 
stietule  spe;e:ifie;s  thiil  the;  risk  aeljustme;nt 
prognim  is  to  ii.sse;.ss  e;h;irge;s  on  non- 
granelialhe;re;et  he;;ilth  insurane:e;  e:e)ve;r;ige; 
in  the  individual  ;mel  sm.dl  group 
nuirke;ls  with  le;ss  them  iive;rage;  actuariiil 
risk  and  to  make;  payme;nts  to  non- 
granelfathe;reel  he;!ilth  insunmee;  e:e)ve;rage; 
in  the;.se;  marke;ts  with  higher  than 
ave;rage  aeluarial  risk.  We;  stated  that  we; 
inter])re;t  aeluarial  risk  to  me;an 
pre;elie:tahle;  risk  that  the;  i.ssuer  has  not 
l)e;e;n  able  to  e:e)mi)e;n.siile  for  through 
exclusion  or  pricing.  In  the  e:urre;nt 
marke;t.  ])lan.s  eire  ge;ne;riilly  not  sid)je;e:t 
to  the  insunmee;  marke;t  re;fe)rms  that 
lx;gin  in  2014  ele;se:rihe;el  at  147.102 
(fiiir  he;;ilth  insunme;e;  ])re;miums). 

^  147.104  (guanmte;e;el  aveiilahility  of 
coverage;.  sid)je;e;t  to  the;  .stude;nt  lu;;ilth 
insunmee;  provisions  at  147.14.'!). 

147.100  (gu:irante;e;el  re;new:ihility  of 
e:e)verage;,  .sid)j(;e:t  to  the;  .stude;nt  lu;allh 
insurance;  provisions  <d  ^  147.14.')), 

§  l.'iO.OO  (single  risk  pool).  ;md  sidep.irt 
B  of  ])art  I.'IO  (e;ssentiid  he;iillh  he;ne;fils), 
iinel  so  are;  ge;ne;nilly  able  to  miidmize; 
aeluarial  risk  hv  excluding  e:e;rtain 
e:e)nelitions  (for  e;xample;.  maternity 
ce)ve;rage;  for  women  of  eldlel-he;;iring 
iige)  and  ete;nying  e;e)ve;rage;  to  tho.se  with 
certain  high-risk  conditions. 

In  the;  i)rope).se;el  rule,  we  ])ro|)e)se;el  to 
use  the  authority  in  seulion  1848(1))  of 


the;  Affordiihle;  Hiire;  Ae:t  to  "e;st:ihlish 
e:rite;riii  and  methods  to  he;  use;el  in 
e:iirrving  out  *  *  *  risk  <ieljustme;nt 
;ie:livities”  for  phms  not  suhje;e:t  to 
in.surime;e;  marke;t  re;ie)rms  ;it  ??  147.102 
(lair  he;alth  insunme:e;  ])re;nuums). 

§  147.104  (guaranteed  avaihihilitv  of 
e:ove;nige;,  sid)je;e:t  to  the;  student  he;;dth 
insur;me:e;  jjrovisions  ;it  147.14.')), 

§  147.100  (gu;irante;e;d  re;ne;wiihilitv  of 
e;e)ve;nige;,  suhjeel  to  the;  student  he;iilth 
in.surane:e;  provisions  <it  ^  147.14.')), 

§  1. 'll). 80  (single;  risk  pool),  and  sid)i):irt 
B  of  part  I.'IO  (e;sse;ntial  he;alth  he;ne;fits 
piie:kiige;).  We  .stated  that  he;c;mse;  plans 
not  sid)jee:t  to  ihe.se  market  reform  redes 
are;  iihle;  to  effeelively  nnnimize; 
actuarial  risk,  we  he;lieve  ihe.se;  plans 
would  have  uniform  and  virtually  zero 
aeliuu’iiil  risk.  We  i)re)])e).seel  to  tre;at 
lhe;,se  ])hms  sej);ir<ite;ly.  sixli  that  the;se; 
l)lans  woidel  not  he;  suhjeel  to  risk 
iuljustment  eliarges  and  woidel  not 
re;ce;ive  ri.sk  adjustment  jiayments.  Also, 
these  ])lan.s  would  not  he;  suhjex.t  to  the; 
issue;r  re;epdre;me;nts  ele;se;ril)e;el  in 
suhpiirts  C  and  11  of  ])tirt  l.')8.  We;  ne)te;el 
that  ])lans  e)ffe;ring  e:e)verage;  through 
|)e)lie:ie;.s  i.ssue;el  in  2018  and  .sul)je;e;t  to 
these;  re;epure;me;nt,s  upon  re;ne;wiil  would 
he;e;e)me;  .sul)je;ct  to  risk  aelju.stment  u])e)n 
rene;w:il,  ;mel  would  e.'omplv  with  the; 
re;epiire;me;nt.s  esliihlished  in  .suh])iirt.s  H 
iinel  11  of  |)art  l.')8  at  that  time. 

Student  health  plans:  Onh’ 
individuals  atte;neling  ii  ])iirtie:uliir 
e:e)lle;ge;  or  unive;r.sity  iire  eligible  to 
e;nre)ll  in  ii  slueie;nt  he;alth  phm  (iis 
ele,se:rihe;el  in  ??  147.14.'))  offered  hv  that 
e:e)l!e;ge;  or  university.  In  the;  |)re)])o.se;el 
rule,  we  .slate;el  our  belief  thiit  student 
he;alth  ))lan.s.  l)e;e:ause  of  their  uniepie 
e:hiirae;te;ristii:s.  will  have  relatively 
uniform  aeluari.d  risk.  We;  projiosed  to 
use  the  authority  in  section  1848(1))  of 
the  Affordahle  Hare;  Ae;t  to  "establish 
e:riteriii  and  methods  to  he;  used  in 
e:arrying  out  *  *  *  risk  adjustme;nt 
ae;tivitie;s"  to  treat  ihe.se  ])lan.s  as  a 
separate;  group  that  would  not  he;  subject 
to  risk  adjustment  charge;s  and  would 
not  re;i:eive;  risk  iuljustme;nt  payme;nt.s. 
Therefore;,  the;.se  i)lans  would  not  he 
suhjeel  to  the;  re;e]uire;me;nts  ele;se;ril)e;el  in 
suhpiirts  C  and  11  of  ])art  l.')8. 

(Jatastrophic  p/e/n.s;  Unlike  metal  le;ve;l 
eioverage,  only  ineliviehials  age;  80  and 
under,  or  inelividiiids  for  whom 
insurance;  is  ele;eme;el  to  lx;  uniiffordiihle;, 
as  .spe;e:ifie;el  in  se;e;tie)n  18()2(e;)  of  the; 
Affordahle;  Care;  Ae;t,  are  e;ligil)le  to 
e;nre)ll  in  eiatiistrophic  plans.  Be;e:au,se;  of 
the;  uniepie  charae;te;ristie;s  of  this 
population,  we  pre)])e).si;el  to  use  our 
authority  to  eistahlish  “e:rite;ria  and 
methods"  to  risk  adjust  catastrojihic 
l)lans  in  a  separate  risk  1)00!  from  the; 
ge;ne;riil  (me;tal  level)  risk  pool. 
Cata.stro])hie:  plans  with  less  than 
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.ivcrago  actuarial  risk  compared  with 
other  catastrophic  plans  would  he 
assessed  charges,  while  catastrophic 
plans  with  higher  than  average  actuarial 
iisk  coinjiared  with  other  catastroiihic 
l)lans  would  receive  payments.  We  did 
not  jiropose  to  exemjit  the.se  plans  from 
tile  reijiurements  in  suhparts  C  and  H  of 
Iiart  I.'i.'t. 

A/mp- o/ i:tl2(c)  of 
llio  Alfordahle  Care  Act  directs  issuers 
to  use  a  single  risk  pool  h,,-  j,  market— 

the  individual  or  small  groiij)  market _ 

when  developing  rates  and  premiums 
Section  i;n2(c)(;t)  of  the  Alfordahle 
(.are  Act  gives  States  the  option  to 
inerp;  the  individual  and  small  group 
market  into  a  single  risk  pool.  To  ali<>n 
nsk  pools  for  the  risk  adjustment  ” 
piogram  and  rate  development,  we 
projKised  to  merge  markets  when 
upurating  risk  adjustment  on  hehalf  of  a 
State  il  the  State  elects  to  do  the  .same 
for  single  risk  pool  purposes.  When  the 
indivK  ual  and  .small  grouj)  markets  are 
merged,  we  jiroposed  that  the  State 
average  inemium  descrihed  in  section 
III.I  .Tc  would  he  the  average  premium 
ol  .ill  apphcahle  individual  and  .small 
grouj)  market  jilans  in  the  ajjjilicahle 
risk  |)ool,  and  normalization  under  the 
Iransler  eijuation  would  occur  across  all 
plans  in  the  a|)])licahle  risk  jiool  in  the 
mdividiial  and  small  grouj)  market. 

liisk  ndjusinwnl  in  Stain  ol  limnsarn- 
Kisk  adjustment  is  a  State-hased 
Iiropam  in  which  funds  are  transferred 
within  a  market  within  a  State,  as 
de.scrihed  above.  In  general,  a  risk 
adpistment  methodology  will  he  linked 
o  the  rale  and  henelit  reijuiremenls 
aj)j)licahle  under  State  and  Federal  law 
m  a  pai1ic;ular  State.  Such  reijuirements 
may  differ  from  State  to  State,  and  ajiplv 
to  jiohcies  filed  and  aj)j)roved  by  the  ‘ 
dejiarlment  of  insurance  in  a  Slate, 
i^owever.  a  j)lan  licensed  in  a  State  (ami 
herefore  subject  to  that  State's  rate  and 
lienetit  recjuirements)  may  enroll 
individuals  in  multijile  State.s.  To  heli)  i 
unsure  that  jiolicies  in  the  .small  groiu)  j 
market  are  subject  to  risk  adjustment  i 
Jirograms  linked  to  the  State  rate  and  j 
Ixmefit  reijuirements  aj)j)licahle  to  that  , 
JK)  icy  we  j)roj)o.sed  in  ^  1  S-'F-.ftiO  that  a 
nsk  adjustment  covered  jilan  he  subject  ' 
to  risk  adjustment  in  the  State  in  which 
the  jiohcy  is  filed  and  ajijiroved.  i: 

W  e  an;  finalizing  the.se  jirovisions  as  e 
Jirojio.sed,  with  a  clarification  that  risk  a 
adjustment  covered  jilans  in  the  small  r 
grouj)  market  will  he  subject  to  risk  h 

adjustment  in  the  State  in  which  the  a 
uinjiloyer’s  j)olicy  is  filed  and  aj)j)roved.  tl 
(-onnnnni:  We  received  a  numller  of  ai 
comments  that  exj)re.s.sed  .suj)j)ort  for  h 
our  j)roj)o.sed  aj)j)roach  to  student  ,, 

iiuallh  plans.  j)lan.s  not  subject  to  market  A 
rutonn  rules,  and  cata.stroj)hic  j)lan,s.  ;,( 
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Several  of  these  c:onmienler,s  urged  HUS 
to  a  ign  the  single  risk  j)ool  aj)j)roach  to 
student  health  j)lan.s  with  the  j)roj)o.sed 
at  aj)j)roach  in  risk  adjustment.  Some 
connnenters  exj)re.s.sed  concern  that 
sej)arately  risk  adjusting  cata.stroj)hic 
It  Jilans  would  j)revent  the  enrollees  iu 
It  the.se  Jilans  from  contrihuling  to  the 
general  risk  jiool. 

linsponsn:  Provisions  related  to  the 
single  ri.sk  jiool  jirovision  were  finalized 
m  the  Market  Reform  Rule,  which  was 
mal  e  available  for  jiuhlic  insjiection  at 
huOflice  of  the  Imderal  Register  on 
hehruary  22,  2()1.T  Non-grandfathered 
student  health  insurance  coverage  is 
exenijit  from  the  single  risk  jiool 
reejuirement. 

As  commenters  noted,  the  risk 
adjustment  jirogram  comjilements  the 
^  single  risk  jiool  jirovision.  which 
111  oaf  lens  the  risk  jiool  by  including 
(jatastrojihic  claims  exjierience  in  the 
duvelojiment  of  the  index  rate.  Hecau.se 
unrollment  in  catastrojihic  jilans  is 
nnited  to  certain  enrolhies  that  an; 
lik(;ly  to  have  a  differ(;nt  risk  jirofih; 
than  (;nrollee.s  in  ni(;tal-l(;vel  plans,  we 
inheve  It  is  ajijirojiriate  to  ri.sk  adjust 
t  lose  Jilans  m  a  sejiaratt;  risk  jiool.  JA,,- 
tlns  nia.son,  we  are  finalizing  the 
Ireatment  of  catastrojihic  jilans,  student 
li(;aflh  Jilans,  and  jilans  not  subject  to 
Hu;  niark(;t  reform  rules  as  jirojio.sfid. 

(jOtnntnnt:  Wc;  r(;ceiv(;d  comments 
sugge.sting  sevfiral  different  ajijiroach(>.s 
to  our  jirojio.sal  that  risk  adju.slmenl 
covered  jilans  he  suhjfict  to  risk 
mljustmenl  in  the  State  in  which  the 
enrol IfHi’s  jiolicy  is  filed  and  ajijiroved. 
including  that  we  modify  the 
n;(juin;ment  to  mirror  the  MIJ^ 

Jirogram's  situs  of  coutratd  refjuirement. 
and  that  we  clarify  that  the  emjilover. 
not  the  enrollee.  is  tin;  jiolicvholder  in  j 
tile  small  grouji  market. 

Hasponsn:  W(;  are  moflitVing  the 
Jirojiosed  jirovision  to  clarify  that  risk  ! 
adjustment  covenid  jihins  in  the  small  ! 
gi'ouji  will  Ilf;  subject  to  risk  adjustment 
m  the  State  in  which  the  (;mplover’,s  . 
Jiolicy  is  fil(;d  and  ;ijijirov(;d.  j 

h.  Overview  of  the  HI  FS  Risk  a 

Adjustment  Mtidel  ii 

1  he  jirojiosed  HUS  ri.sk  adjustment  n 
models  jiredict  jihiii  liahilitv  for  an 
onrollee  ha,s(;d  on  that  jierson’s  age  .s(>x 
and  diagnoses  (risk  factors),  jiroducing  a 
n.sk  .scon;.  AVe  jirojio,s(;d  sejiarate  models  i J 
loi  adults,  children,  ;md  infants  to 
account  for  cost  differences  in  each  of  „ 
thesf;  age;  groujis.  liach  1 IHS  ri.sk  , 

adjiistment  model  jiredicls  imiividual- 
level  risk  scores,  hut  is  designeil  to  D, 

predict  average  grouji  costs  to  account  f„ 
lor  risk  across  jilans.  This  method 
accords  with  the  Actuariiil  Standard  ,  ( 


Hoard's  Actuarial  Standard  of  Practice 
for  risk  cla.ssification. 

Uh;  are  finalizing  the  HHS  ri.sk 
ai  jnstment  modfils  as  jirojio.s,;d  with  the 
following  modificatious:  we  havi;  fix(;d 
a  lyjiograjihical  (;rror  to  inchidf; 
mdividuals  over  (i4  in  the  demograjihic 
factons  we  have  clarified  the  calculation 
of  age  for  infants  who  were  horn  in  oik; 
innefit  year  and  di.scharg(;d  in  the 
following  benefit  y(;ar.  and  wi;  havi; 
iijidated  the  CSR  adjustment  factors  to 
align  with  the  induced  demand  factors 
used  iu  the  (i.SR  jirogram. 

(Aunmnnt:  We  r(;c(;ived  a  numlier  of 
comments  supjiorting  HHS's  general 
nunleks  a.stahlishing  ri.sk  adjustment 

Rnsponsn:  Wi;  an;  finalizing  the 
models  as  jirojio.sed  with  minor 
modifications. 

Coninwnt:  One  commenter  expressed 
concern  that  the  numlier  of  HHS  risk 
adju.stment  models  jirojio.s(;d  would 
create  inaccurat;ie.s  in  tin;  model 
Rasponsn:  The  statistical  jierformance 
of  each  of  tlu;  models  is  well  within  the 
'n  ’  ij  V''  toi'cmiciirrent  models. 

1  fie  HHS  risk  adju.stment  models  better 
Jiredict  jilan  liahilitv  liecau.se  they 
account  forage-related  clinical  and  cost 
(  ilferences  and  differing  jihin  liabilities 
due  to  differences  in  actuarial  valm; 
iicross  metal  hivels. 

(1)  Data  ll.sed  To  Develoji  the  HHS  Ri.sk 
Adjiistnumt  Mod(;|.s 


hi  the  jirojio.sed  rule,  wi;  de.scrihed  the 
data  ll.sed  to  develoji  (that  is.  calibrate) 
ttie  HHS  ri.sk  adjustment  modiils  We 

Pnijiosed  that  the  HHS  ri.sk  adju.stment 

models  would  he  concurrent  and  not 
mchidi;  jiniscrijition  drug  use  as  a 
Jiredictor.  Funally.  ^ve  jirojiosed  sejiarate 
nsk  adjustment  models  for  each  metal 
cvi;  because  jilans  at  diffen;nt  metal 
levels  would  have  different  liahilitv  for 
enioll(;e.s  with  the  .same  exjienditure 
Jiatterns.  We  receiviid  the  followino 
comments  about  these  ajijiroachesr 
(Minwnnt:  We  recei\'ed  siiveral 
comments  in  sujijiort  of  HHS's  decision 
not  to  include  jirescrijition  drug  data  as 
H  predictor  in  theHFlSri.sk  adju.stment 
models.  A  numh(;r  of  oth(;r  commenters 
sngge.sted  that  HHS  include  jirescrijitimi 

(li  ug  data  as  a  jiredictor  in  the  HHS  ri.sk 
adjustiiKint  models  to  imjirove  each 
model  s  jiriidictive  accuraev.  or  con.sid(;r 
imdusion  of  this  data  as  a  jnedictor  in 
file  luturi;. 

Rasponsn:\UlS  is  finalizing  its 
jirojiosal  t()  excliuh;  jirescrijition  drugs 
fill  the  initial  HHS  ri.sk  adjustment 
models,  hut  will  con.sid(;r  how 
pre.scrijition  drugs  could  he  included  in 
future  HHS  risk  adjustment  models. 

Lonunnnt:  We  receiviid  a  numlier  of 
comments  in  sujijiort  of  the  concurn;nt 
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modeling  approach,  though  a  numh(!r  of 
the.se  comments  suggested  that  \v(! 
transition  to  a  prospective  model. 

lit^sponse:  In  2014.  2012  diagnostic 
data  for  individuals  enrolhul  in  risk 
adjnstmimt  covered  plans  will  not  In; 
available.  We  also  anticipate  that 
enroll(x;s  may  inovi;  between  j)lans.  or 
lK;tw<ien  |)rograms.  A  concnrrimt  model 
is  better  able  to  handle  changes  in 
enrollment  than  a  prospective  model 
iMican.se  individuals  newly  enrolling  in 
health  ])lans  mav  not  have  prior  data 
available  that  can  be  used  in  risk 
adjustment.  We  an;  therefore;  finalizing 
onr  ajjproach  to  u.se  a  concurrent  model. 
We  j)lan  to  investigate  the  feasibility  of 
transitioning  to  a  pros))ective  a])proach 
in  the  future. 

i'.omnumt:  One  commenter  asked  for 
further  information  about  the 
.standardized  benefit  designs  used  to 
estimate  plan  liability  in  the  HHS  risk 
adjustment  models. 

/fe.s/wn.se:  Plan  liabiliti(;s  were 
defined  by  a])|)lying  standardized 
l)enefit  design  parameters  for  each  giv(;n 
m(;tal  level  to  total  exp(;nditures.  The 
standard  benefit  d(;signs  were  cr«;ated 
using  the  Actuarial  Value  (Calculator  to 
(•nsun;  that  each  benefit  (K;sign  aligns 
with  the  applicable  metal  level.  While 
an  individual  plan's  d(;sign  may  diff(;r 
from  the  standardized  benefit,  we 
iM'lieve  the  design  is  a  n;asonable 
approximation  for  tin;  average  |)lan 
d(;sign  at  each  metal  level.  The 
catastrophic  ])lan  design  was  estimat(;d 
using  the  estimated  maximum  annual 
limitation  on  cost  sharing  d(;scrib(;d  in 
.s(;ction  Ill.F.  of  this  final  rule. 

('.oinimmt:  We  r(;c(;ived  several 
comments  on  HHS's  a|)proach  to 
account  for  infant  claims  if  there  is  no 
s(;parate  infant  birth  claim  from  which 
to  gather  diagnoses.  Some  comment(;rs 
encouraged  IIHS  to  recpiire  s(;|)arate 
claims  for  mothers  and  infants.  Some 
commenters  recommended  that  HHS 
.separat(;  the.se  (  laims  in  operations.  One 
commenter  not(;d  that  in  the  State  of 
Washington  then;  are  legal  im])edim(;nts 
to  separating  claims  for  mothers  and 
infants  in  the  first  21  (lavs  of  life;. 

linsponsa:  HHS  calibrated  the  HHS 
risk  adjustm(;nt  models  bv  excluding 
infant  claims  that  w(;r(;  bundled  with 
tin;  moth(;rs.  as  well  as  infants  without 
birth  cod(;s  dm;  to  data  limitations,  h] 
o|)eration.  issu(;rs  will  .separate  infant 
and  mother  claims  when  possible.  If  an 
iidant  claim  cannot  be  .separat(;d.  HHS 
will  assign  the  infant  to  the  low(;st 
.sevi;rity  cat(;gory  and  the;  ‘■t(;rm" 
maturity  cat(;gorv.  We  note  that  HHS 
do(;.s  not  intend  to  unbundle  claims  in 
op{;ration. 

(jomment:  We  n;ceived  om;  comm(;nt 
that  data  used  to  calibrate  the  HHS  risk 


adju.stm(;nt  models  will  not  n;fl(;ct  tlu; 
risk  adju.stm(;nt  population  b(;ginning  in 
2014.  Sev(;ral  commenters  sugg(;sted 
that  the  calibration  data  s(;t  did  not 
refl(;ct  bi;n(;iits  that  i.ssners  will  off(;r 
b(;ginning  in  2014. 

/f(;.spo/j.s-e:  W(;  b(;li(;v(;  that  tlu; 
commercial  data  set  u.s(;d  for  calibration 
is  a  r(;asonabl(;  approximation  of  the 
population  that  will  Im;  ri.sk  adjust(;d  in 
2014.  riu;  calibration  data  .s(;l  was 
r(;stricted  to  individuals  with 
l)rescription  drug  coverage;.  m(;ntid 
lu;alth  cov(;rage.  and  m(;dical  cov(;rage. 
which  are  part  of  the  es.sential  h(;alth 
b(;n(;fits  package  that  i.ssners  will  off(;r 
starting  in  2014. 

(2)  Principl(;s  of  Risk  Adju.stment  and 
the  IKX’,  (llassification  Syst(;m 

We  ])roposed  to  use  a  diagnostic 
classification  sy.stem.  A  diagnostic 
classification  sy.st(;m  d(;termin(;.s  which 
diagnosis  cod(;s  should  be  included, 
how  the  diagnosis  cod(;s  should  lx; 
group(;d.  and  how  the  diagnostic 
groujjings  should  int(;ract  for  risk 
adjustment  ])urpo.s(;s.  Tlu;  ten  princii)l(;s 
that  w(;n;  us(;d  to  d(;v(;lop  the;  IKXl 
classification  .syst(;m  for  the  M(;dicare 
risk  adju.stm(;nt  mod(;i  akso  guid(;d  the 
creation  of  tin;  HHS  risk  adjustimait 
mod(;ls  that  W(;  propos(;d  to  u.s(;  when 
HHS  operat(;s  risk  adjnslm(;nt  on  b{;half 
of  a  State;.  We;  .s(;le;cte;el  127  of  the;  full 
classification  of  2(i4  HHS  IKX^s  for 
inclusion  in  the  HHS  risk  adjustmeait 
models. 

(Joinnitnil:  We;  r(;ce;ive;el  .se;ve;ral 
comme;nts  in  su])j)()rt  of  the;  HHS  IKX] 
classification  syste;m. 

liaspoiisn:  We;  are;  finalizing  the;  1  IMS 
1 KX"  classification  system  as  pr()])()S(;d. 

Comnmnt:  S(;ve;rai  c()mme;nte;rs 
re;(|U(;ste;el  that  HHS  provide;  the;  ICD-t) 
c()(k;s  inclu(l(;(l  in  e;ach  HHS  HCXT 
liasponsa:  We  have;  provi(l(;(l  this 
information  for  the;  pre)])e)se;el  HHS  risk 
adjustment  models  on  our  Web  site;  at: 
http://(:cii().(:nis.gov/r(;soiir(:<^s/fil(is/ 
va  instruct  ions  proposed _  1  20 1 3.pdf 
and  http://cciio.cins.gov/rcsonrccs/filcs/ 
rn  tables j)roposcd_l _20t ii.xlsx.  We; 
intend  to  ])roviele;  a  final  version  of  the;s(; 
(lo(:ume;nts  to  r(;fie;ct  the;  HHS  risk 
a(ljustme;nt  moele;ls  in  the;  future;. 

(loinincnt:  S(;v(;ral  comm(;nte;rs 
reepiested  the;  classification  of  KID-K) 
c()ele;s  to  HHS  HCXis. 

itesponse:  We  ;ire;  c()mple;ting  the; 
mapping  of  KiD-K)  (:o(l(;s  to  1 11  IS  1  KXis 
and  will  re;l(;a.se;  this  inforimition  in 
future  guidance. 

C'.oinincnt:  S(;v(;ral  e:onune;nte;r.s 
suggeste;(l  that  additional  HHS  HCX.’s 
should  be;  inclu(le;el  in  the;  HHS  risk 
adjustment  models. 

hcsiJonsc:  In  se;le;cting  the;  factors  to 
be;  included  in  the;  HHS  risk  adju.stment 


m()(le;ls,  we;  c()nsi(le;re;el  the;  basic  (:rit(;ria 
below  to  d(;te;rmine;  which  IKX^s  shoidd 
be;  included  in  the;  HHS  risk  ii(ljus1me;nt 
mode;!: 

•  Wh(;the;r  the;  I  KXl  n;])re;.s(;nls 
clinically  significant  medical  conditions 
with  significcint  costs  for  the;  target 
|)()pulati()n; 

•  Whe;the;r  th(;re;  will  be:  a  sidficient 
.sample;  size;  to  ensure;  steible;  residts  for 
the  IKX:: 

•  Whether  excluding  the  H(X;  would 
exclude;  (or  limit  the;  impeict  of) 
diagnoses  ])articidarlv  subject  to 
discretionary  coding: 

•  Whether  the;  IKX’,  identifies  chronic 
or  systematic  conditions  that  re;j)re;se;nt 
insurance;  risk  selection  or  risk 
segmentation,  rather  than  random  acute; 
events: 

•  Whether  the  IKXis  represent  ])oe)r 
(lUiditv  of  care:  and 

•  Whether  the;  H(X:  is  ai)plicabl(:  to 
the  model  age;  grou]). 

We;  akso  included  a  factor  to  measure 
increased  utilization  due;  to  r(;ce;i])t  of 
(kSRs.  Each  model's  R-.sepiared  and 
predictive  ratios  were  within  published 
ranges  for  concurrent  models.  Thus,  we; 
have;  not  included  additional  IKX’.s  at 
this  time. 

(ionunent:  We  received  a  comment  in 
support  of  our  a])pre)a(:h  to  HlkS  H(X; 
selection. 

ncsponsc:\\h',  iire  fin;dizing  the:  HHS 
IKX's  included  in  the;  HlkS  risk 
adju.stment  models  <is  ])ro])e)se;ek 

(2)  Factors  Included  in  the;  HITS  Risk 
Adju.stment  Models 

The;  proposed  HlkS  risk  adju.stment 
models  predict  annualized  |)lan  liability 
exjjeaiditures  using  age  and  sex 
categories.  HHS  HCX]s.  and.  where; 
a|)])li(:able;.  di.sease  interactions.  Dollar 
coefficients  were;  estimated  for  these; 
factors  using  weighted  lea.st  sepiares 
regression,  where  the  weight  was  the 
fraction  of  the;  year  enrolled.  For  each 
model,  the  factors  were:  the;  statisticed 
regression  dollar  coefficients  divided  by 
a  weighted  average;  plan  liabilitv  for  the 
fidl  modeling  sample.  Due  to  the 
inherent  clinical  and  cost  differences  in 
the:  iidult  (age;  21+),  child  (age  2-20), 
and  infant  (age;  0-1)  j)oi)ulali()ns.  HHS 
])r()pe).se;(l  separate;  risk  adju.stment 
models  for  each  age  group. 

(ioinincnt:  We;  received  ;i  few 
comments  sugge.sting  the;  weights  of 
s|)(;(:ific  factors  in  the;  HHS  risk 
adju.stment  models  were  lower  than 
(:x])e;e:t(;(k 

l{csponsc:T\m  HHS  risk  adju.stment 
models  predict  annualized  plan 
liability.  The;  factors  were;  estimiited 
using  weighted  lea.st  sepiares  regression. 
For  each  risk  adju.stment  model,  the: 
factors  were;  the  statistical  regression 
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dollar  valiHis  for  each  factor  in  the 
nu)d(!l  divi(l(;d  by  a  uadglited  average 
plan  liability  for  the  full  modeling 
.sain|)l(!.  .Some  factors  were  gron])ed  or 
constrained  and  thus  do  not  exactly 
r(!i)r(;sent  the  .statistical  regnj.ssion  dollar 
valiK!.  .Some  factors  wen;  gronpcul  or 
constrained  to  rtulnct;  modcd 
complexity,  avoid  inclusion  of  IIH.S 
1  KXis  with  small  samplii  size,  limit 
npcoding  by  severity  within  an  IKXi 
hierarchy,  reduce  additivity  within  a 
disease  groii]).  and  avoid  coefficient 
values  in  which  a  lower-ranked  IKXi  in 
a  disease  hierarchy  had  higher 
coefficient  than  a  hightn-ranked  IKXi. 

Coninwnl:  A  few  comment(!rs 
re(iuested  that  age  he;  calculated  at  the 
time  of  enrollment.  .Several  commenters 
askinl  that  age  for  newborns  he  defined 
as  date  of  birth  rather  than  the  age  as  of 
the  last  day  of  enrollment  in  a  risk 
adjustment  covered  ])lan.  Another 
commenter  retjuested  that  HH.S  clarify 
that  age  determinations  he  consistent 
h(;twe(!n  model  calibration  and  program 
o])eration. 

lit^sponsa:  'fhe  HM.S  risk  adjustment 
models  wen;  calihrat(!d  using  ag(;  as  of 
the  last  month  of  enrollment  due  to  data 
limitations.  'I'o  align  with  model 
calibration,  an  enrollee's  age  for  risk 
scon;  calculation  will  h(!  the  age  as  of 
th(!  (!nrollee's  last  day  of  enrollment  in 
a  risk  adjustment  covered  ])lan  in  the 
applicahh;  hcaujfit  year  will  h(!  used  for 
eni'ollees  in  program  operation.  We  are 
clarifying  onr  approach  to  calculating 
the  age  of  infants  who  arc?  horn  in  a 
benefit  year  hut  an;  not  discharged  until 
the  following  year.  In  such  a  case,  the 
infant  will  he  defined  as  age  0  for  both 
benefit  years.  For  (ixample.  if  an  infant 
is  horn  in  December  of  2014  hut  has  a 
discharge  date  of  January  201. '5,  the 
infant  would  he  assigned  age  0  for 
])ur])o.ses  of  risk  .sc:ore  calculation  in 
lumefit  year  2014  and  for  the  entire  201.'j 
benefit  year. 

(^oninwnt:  We  received  comimmts 
supporting  the  inclusion  of  a 


demograjihic  factor  to  account  for 
individuals  aged  O.'l  or  older.  We  also 
received  comments  nujnesting  that  the 
IIH.S  risk  adjnstimmt  models  include 
additional  factors  such  as  income, 
r(;c(!i])t  of  care  from  an  (xssential 
comnumity  j)rovider,  and  enrollee 
language. 

Response:  In  re.s|)on.se  to  comments, 
we  made  a  typogra])hical  corr(!ction  to 
re-lah(!l  the  highest  adult  age  factor  as 
(iO-i-.  Because  data  for  individuals  O.'i  or 
older  is  not  captnnul  in  the  calibration 
dataset,  tin;  estimation  of  a  .se])arat(! 
demographic  factor  for  thos(!  (>,'5  or  older 
is  im])ractical  at  this  time.  Other  factors 
such  as  income  are  also  not  feasible  to 
include  due  to  data  limitations, 
'rherefore,  we  have  not  modified  the 
Hfl.S  ri.sk  adjustment  models  to  include 
such  factors.  Tables  2,  4,  and  .'i  contain 
the  final  factors  for  the  HITS  risk 
adjustment  models. 

Cjommeni:  We  r(!ceiv{;d  s(!veral 
comments  that  the  flfkS  risk  adjustment 
models  do  not  appropriately  account  for 
short-term  enrollment.  Oni;  commenter 
suggested  that  ri.sk  .scores  for 
individuals  that  were  (airolhul  for  only 
])art  of  a  year  would  Ixi  inaccurate;. 

Response:  Our  models  were  calihrated 
to  account  for  short-term  (;nrollment  in 
several  ways.  Idrst,  enrollee  diagno.ses 
were;  ine;luele;el  fre)m  the;  time  eef 
e;nre)llme;nt.  y\l.se),  in  the;  stati.stie:al 
e;.stimatie)n  .strate;gy  fe)r  the;  HH.S  IKX.'s, 
<ive;rage;  me)nthly  e;xpe;neliture;.s  were; 
elefine;el  as  the;  e;nre)lle;e;’.s  e;xpe;nelitnre;.s 
lor  the;  e;nre)lhne;nt  ])e;rioel  elivieleel  by  the; 
number  e)f  enreellment  meenths, 
annualizeel  e;x])eneliture;.s  (plan  liability) 
were  elefineel  as  avenige  me)nthly 
e;xpe;neliture;.s  mnlti})lie;el  hv  12,  anel 
re;gre;s.siem.s  were;  weighte;el  by  months  e)f 
enrollment  elivieleel  by  12.  We  believe 
iheit  this  stati.stie:al  .strate;gy.  alongsiele 
the;  minimum  e;nre)lhne;nt  re;eiuire;me;nt, 
en.sures  that  monthly  e;xpe;nehture;.s  are 
e:e)rree:tly  e;stimateel  fe)rall  inelivielnals. 


(4)  Aeljnstments  te;  Meeelel  Diseaisseel  in 
the  Risk  Aeljn.stme;nt  White;  Baper 

We;  ])re)pe).se;el  te;  inednele;  an 
iieljn.stme;nt  fe)r  the;  re;e;eipt  e)f  C.SRs  in  the; 
HH.S  risk  aeljnstment  moelels,  hut  ne)t  te; 
aeljust  fe)r  re;e;e;ipt  e)f  re;in.surane:e; 
payments. 

(Jonnnent:  We;  re;e:e;ive;el  eaemments 
thiit  were  gener.illy  suppeertive  e)f  the; 
Ci.SR  aeljnstment  te)  risk  sexnes.  One; 
e:e)mme;nte;r  stateel  that  the;  preepeeseel 
facte)r.s  eh)  ne)t  aele;einate;lv  ae:e:e)nnt  fe)r 
e:h<mge;s  in  ntilizatie)n  as  e;nre)lle;e;.s  in 
e;e).st-.sharing  plan  v<iriatie)n.s  may  iikse) 
use  me)re;  high  e;e).st  .se;rvie;e;s.  Ane)the;r 
e:e)mnie;nte;r  re;epie;ste;ei  that  HH.S  clarify 
whe;the;r  ])lan  liability  for  ine:re;ase;ei 
utilization  elue  to  (kSR  is  ae:e:e)nnte;el  for 
by  the;  CSR  aeljnstment  fae:tor  in  the 
HH.S  risk  aeljnstment  moelels. 

Response:  We  are;  finalizing  the;  CSR 
iieljustment  fae:tor  as  pre)])e)se;el,  with  the; 
me)elifie:atie)n  te)  the;  type)gra])hie:al  error 
ele;se;rihe;el  in  Tahle;  1  heleew.  The  (kSR 
iieljustment  hieXor  ie)r  the  HITS  risk 
aeljn.stment  moelels  is  inteneleel  to 
ae;e:e)unt  feerthe;  ine:re;ase;el  ])lan  liability 
elne  to  ine:re;ase;el  ntiliziitie)n  e)f  he;idth 
e:are;  se;rvie:e;.s  hv  e;nre)lle;e;.s  re;e:eiving 
C.SRs. 

(Jonnnent:  We  re;e;e;ive;et  .se;ve;ral 
e:e)mme;nts  that  ne)te;el  a  tyi)e)graj)hie:al 
e;rre)r  in  the;  zere)  e:e).st-.sharing 
aeljnstments. 

Response:  We;  have  reviseel  the;  (i.SR 
cieljn.stment  te)  align  with  the  (kSR 
aeljnstment  in  se;e:tie)n  IIl.F.  feer  e;nre)lle;e;s 
in  ze;re)  e:e)st-sharing  ])lan  variatieens. 
3’ahle  1  e:e)ntain.s  the;  final  (kSR 
aeljn.stment  fae;te)rs. 

(Jonnnent:  .Several  e;e)mme;nte;rs 
suppeerteel  onr  pre)])e)sal  te;  not  aelju.st  the; 
HH.S  risk  aeljnstment  meeelels  for 
re;in.snrane:e;  paynuxits. 

Response:  We  are;  finalizing  e)ur 
propo.sid  to  not  aeljust  the  HH.S  risk 
aelju.stment  me)ele;l.s  fe)r  rein.surane:e; 
payments  since  reinsuranex;  is  a 
te;m|)e)niry  ])re)gram  anel  alre;aely  offsets 
aelverse  .se;lee:tie)n. 


Table  1— Cost-Sharing  Reduction  Adjustment 


Household  income 

Plan  AV 

Induced 

utilization 

factor 

Silver  Plan  Variant  Recipients 

100-150  percent  of  FPL . 

Plan  Variation  94  percent  . 

1.12 

150-200  percent  of  FPL . 

Plan  Variation  87  percent  . 

1.12 

200-250  percent  of  FPL . 

Plan  Variation  73  percent . 

1.00 

>250  percent  of  FPL . 

Standard  Plan  70  percent  . 

1.00 

Zero  Cost-Sharing  Recipients 

<300  percent  of  FPL . 

Platinum  (90  percent)  . 

1.00 

<300  percent  of  FPL . 

Gold  (80  percent)  . 

1.07 

<300  percent  of  FPL . 

Silver  (70  percent)  . 

1.12 

<300  percent  of  FPL . 

Bronze  (60  percent)  . 

1.15 
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Table  1— Cost-Sharing  Reduction  Adjustment— Continued 


Induced 

Household  income 

Plan  AV 

utilization 

factor 

>300  percent  of  FPL . 

Limited  Cost-Sharing  Recipients  . 

1.00 

(.1)  Model  I^Mlonnaiice  Statistics 

To  evaluate  model  pei  lormance.  we 
(txamiiKHl  the  R-s(iuaied  and  predictive 
ratios  ol  the  111  IS  risk  adjustiiKuit 
models. 

C’om/ue/)/;  Several  comnumters  asked 
for  lurther  d(4ails  on  the  statistical 
performance  of  tin;  111  IS  risk  adjustment 
models. 

/fe.spo/?.se;  HUS  analyzed  the 
statistical  performance  of  each  mochd 
(adult,  child,  infant  at  each  metal  hnel). 
The  R-s(]uar(!d  (the  jKircentage  of 
individual  variation  explaincul  by  the 
model)  for  each  model  was  within  the 
range  of  puhlisluMl  estimates  for 
concurrent  models.-’  The.se  values  can 
he  found  in  Table  8.  Additionally,  the 
j)redictive  ratios  for  the  overall  samples 
for  each  of  the  l.'i  models  W(!r(!  also 
within  the  range  of  published  estimates. 

(())  Sumuiarv  of  Models 

For  clarity,  we  describe  hen?  the  IIHS 
risk  adjustment  models  that  we  are 
finalizing.  An  individual's  risk  .score 
will  he  calculati'd  for  adults  and 
childnai  as  the  sum  of  the  factors  in  the 
a])])licahle  model  for  the  rehivant  age 
and  sex  categories.  IIHS  HC’.Cs,  and. 
where  applicable,  disea.se  interactions. 


rh(!.se  factors  an;  lisicul  Ixdow  in  Tables 
2  and  4.  In  the  adult  modcds.  an 
individual  with  at  least  one  of  the  IKXis 
that  compri.ses  the;  .scivere  illness 
indicator  variable  and  at  Uia.st  om;  of  the 
llCXis  interact(;d  with  the  .sev(M(!  illness 
indicator  variahh;  would  he  assigned  a 
single  int(!raclion  factor.  A  hierarchy  is 
im|)o.sed  on  these  interaction  groups 
such  that  an  individual  with  a  high  cost 
int(!raction  is  excluded  from  having  a 
medium  co.st  interaction.  The  high  or 
the  medium  interaction  factor  would  he 
added  to  demogra])hic:  and  diagnosis 
factors  of  the  individual.  Thi;  llCX^s  that 
comprise  the  .stwen;  illne.ss  indicator 
variable  can  he  found  in  Table  3.  TIk; 
(XSR  adjustment  factors  li.stiul  in  Table  1 
an;  multiplied  by  till!  sum  of  tlu; 
ap])licahle  demogra])hic,  HHS  IKXis. 
and  disea.se  intcuaction  factors. 

The  infant  model  utilizes  a  mutually 
exclusive!  grou|)  ai)proach  in  which 
infants  are  assigned  a  maturitv  categorv 
(by  gestation  and  birth  weight)  and  a 
severity  cat(!gorv.  There  are  maturitv 
cat(!gories:  Fxtniinely  Immature; 
immature;  Fr(!mature/Multipl(!s;  Term; 
and  Age  1.  For  the  maturitv  categorv. 
age  0  infants  would  he  assigned  te)  one 
of  the  first  four  categories  and  ag(!  1 
infants  would  he  assigned  to  the  age  1 


categorv.  As  discus.s(!d  previouslv. 
infants  who  are  horn  in  a  benefit  year 
hut  are  not  discharged  until  the 
following  year  will  he  defined  as  agi!  0 
for  both  Ixiiiefit  years.  There  are  .'5 
.severity  categories  ha.siid  on  the  clinical 
.severity  and  a.ssociated  costs  of  the  non¬ 
maturity  IKXLs:  Severity  hiivel  1  (Lowest 
Severity)  to  Severity  Level  .'5  (Highest 
S(!verity).  All  infants  (age  0  or  1)  are 
assigned  to  a  severity  category  based  on 
the  highest  severity  of  their  non¬ 
maturity  IKXis.  The  .'5  maturity 
categories  and  .T  .severity  categories 
would  he  used  to  criiate  2.'5  mutually 
exclusivi!  interaction  terms  to  which 
each  infant  is  assigned.  An  infant  who 
has  IKX^s  in  more  than  one  .severity 
cat(!gory  would  he  a.ssigned  to  the 
highest  oftho.se  severity  categories.  An 
infant  who  has  no  1  KXis  or  only  a 
newborn  maturity  HCXi  would  he 
assigned  to  Seviirity  Level  1  (Lowiist). 
riie  male-ag(!  factor  would  he  added  to 
the  maturitv-.severitv  category  to  which 
the  infant  is  assigned,  and  the  sum  of 
the  factors  would  he  multiplied  hv  the 
(kSR  adjustment  factor.  The  maturitv- 
.severitv  factors  and  tlu!  IKXis  that 
compri.se  these  factors  can  hi!  found  in 
Tables  .'j-7. 


Table  2— Adult  Risk  Adjustment  Model  Factors 


Factor 

Silver 

Bronze 

Catastrophic 

1 

actors 

r  - 1 

1 - 1 

1 - 1 

1 - 

Age  21-24,  Male  ... 
Age  25-29,  Male  ... 
Age  30-34,  Male  ... 
Age  35-39,  Male  ... 
Age  40-44,  Male  ... 
Age  45-49,  Male  ... 
Age  50-54,  Male  ... 
Age  55-59,  Male  ... 

Age  60+,  Male  . 

Age  21-24,  Female 
Age  25-29,  Female 
Age  30-34,  Female 
Age  35-39,  Female 
Age  40-44,  Female 
Age  45-49,  Female 
Age  50-54,  Female 
Age  55-59,  Female 
Age  60+,  Female  ... 


0.258 

0.208 

0.278 

0.223 

0.338 

0.274 

0.413 

0.339 

0.487 

0.404 

0.581 

0.487 

0.737 

0.626 

0.863 

0.736 

1.028 

0.880 

0.433 

0.350 

0.548 

0.448 

0.656 

0.546 

0.760 

0.641 

0.839 

0.713 

0.878 

0.747 

1.013 

0.869 

1.054 

0.905 

1.156 

0.990 

0.141 

0.078 

0.150 

0.081 

0.187 

0.101 

0.240 

0.140 

0.293 

0.176 

0.365 

0.231 

0.484 

0.316 

0.580 

0.393 

0.704 

0.487 

0.221 

0.101 

0.301 

0.156 

a 

0.243 

0.334 

0.554 

0.384 

0.583 

0.402 

0.695 

0.486 

0.726 

0.507 

0.798 

0.559 

0.062 

0.064 

0.079 

0.113 

0.145 

0.195 

0.269 

0.339 

0.424 

0.072 

0.120 

0.203 

0.293 

0.338 

0.352 

0.427 

0.443 

0.489 


'' Winkolnxiii.  Koss  iiiici  .Syiul  MUiiniid.  "A 
(U>in|)iiriiliv(!  Aiiiilysis  otCliiinis-liiisiul  Tdnls  lor 


ll(!:illli  Risk  Assossmonl."  Sociolv  ot  Acliiaric! 
April  2007. 
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Table  2 — Adult  Risk  Adjustment  Model  Factors — Continued 


Factor 

Platinum 

Gold 

Silver 

Bronze 

Catastrophic 

Diagnosis  Factors 

HIV/AIDS  . 

Septicemia,  Sepsis,  Systemic  Inflammatory  Response 

5.485 

4.972 

4.740 

4.740 

4.749 

Syndrome/Shock  . 

Central  Nervous  System  Infections,  Except  Viral  Menin- 

13.696 

13.506 

13.429 

13.503 

13.529 

gitis  . 

7.277 

7.140 

7.083 

7.117 

7.129 

Viral  or  Unspecified  Meningitis  . 

4.996 

4.730 

4.621 

4.562 

4.550 

Opportunistic  Infections  . 

9.672 

9.549 

9.501 

9.508 

9.511 

Metastatic  Cancer  . 

Lung,  Brain,  and  Other  Severe  Cancers,  Including  Pedi- 

25.175 

24.627 

24.376 

24.491 

24.526 

atric  Acute  Lymphoid  Leukemia  . 

Non-Hodgkin‘s  Lymphomas  and  Other  Cancers  and  Tu- 

11.791 

1 1 .377 

11.191 

11.224 

11.235 

mors . 

6.432 

6.150 

6.018 

5.983 

5.970 

Colorectal,  Breast  (Age  <50),  Kidney,  and  Other  Cancers 
Breast  (Age  50+)  and  Prostate  Cancer,  Benign/Uncertain 

5.961 

5.679 

5.544 

5.500 

5.483 

Brain  Tumors,  and  Other  Cancers  and  Tumors  . 

Thyroid  Cancer,  Melanoma,  Neurofibromatosis,  and  Other 

3.509 

3.294 

3.194 

3.141 

3.121 

Cancers  and  Tumors . 

1.727 

1.559 

1.466 

1.353 

1.315 

Pancreas  Transplant  Status/Complications . 

9.593 

9.477 

9.411 

9.434 

9.439 

Diabetes  with  Acute  Complications  . 

1.331 

1.199 

1.120 

1.000 

0.957 

Diabetes  with  Chronic  Complications  . 

1.331 

1.199 

1.120 

1.000 

0.957 

Diabetes  without  Complication  . 

1.331 

1.199 

1.120 

1.000 

0.957 

Protein-Calorie  Malnutrition  . 

14.790 

14.790 

14.786 

14.862 

14.883 

Mucopolysaccharidosis  . 

2.335 

2.198 

2.130 

2.071 

2.052 

Lipidoses  and  Glycogenosis  . 

2.335 

2.198 

2.130 

2.071 

2.052 

Amyloidosis,  Porphyria,  and  Other  Metabolic  Disorders . 

Adrenal,  Pituitary,  and  Other  Significant  Endocrine  Dis- 

2.335 

2.198 

2.130 

2.071 

2.052 

orders  . 

2.335 

2.198 

2.130 

2.071 

2.052 

Liver  Transplant  Status/Complications  . 

18.445 

18.197 

18.105 

18.165 

18.188 

End-Stage  Liver  Disease  . 

6.412 

6.102 

5.974 

6.001 

6.012 

Cirrhosis  of  Liver . 

2.443 

2.255 

2.177 

2.137 

2.125 

Chronic  Hepatitis . 

1.372 

1.228 

1.152 

1.071 

1.046 

Acute  Liver  Failure/Disease,  Including  Neonatal  Hepatitis 

4.824 

4.634 

4.548 

4.547 

4.550 

Intestine  Transplant  Status/Complications  . 

Peritonitis/Gastrointestinal  Perforation/Necrotizing 

77.945 

78.110 

78.175 

78.189 

78.195 

Enterocolitis  . 

13.144 

12.823 

12.681 

12.743 

12.764 

Intestinal  Obstruction  . 

7.257 

6.922 

6.789 

6.842 

6.864 

Chronic  Pancreatitis . 

Acute  Pancreatitis/Other  Pancreatic  Disorders  and  Intes- 

6.682 

6.385 

6.269 

6.309 

6.329 

final  Malabsorption  . 

3.614 

3.380 

3.281 

3.245 

3.234 

Inflammatory  Bowel  Disease  . 

2.894 

2.640 

2.517 

2.398 

2.355 

Necrotizing  Fasciitis  . 

7.878 

7.622 

7.508 

7.545 

7.559 

Bone/Joint/Muscle  Infections/Necrosis  . 

7.878 

7.622 

7.508 

7.545 

7.559 

Rheumatoid  Arthritis  and  Specified  Autoimmune  Disorders 
Systemic  Lupus  Erythematosus  and  Other  Autoimmune 

3.414 

3.135 

3.009 

2.987 

2.982 

Disorders  . 

1.263 

1.124 

1.051 

0.954 

0.921 

Osteogenesis  Imperfecta  and  Other  Osteodystrophies  . 

Congenital/Developmental  Skeletal  and  Connective  Tissue 

3.524 

3.300 

3.184 

3.126 

3.107 

Disorders  . 

3.524 

3.300 

3.184 

3.126 

3.107 

Cleft  Lip/Cleft  Palate  . 

2.168 

1.978 

1.891 

1.815 

1.793 

Hemophilia  . 

49.823 

49.496 

49.321 

49.330 

49.329 

Myelodysplastic  Syndromes  and  Myelofibrosis  . 

15.404 

15.253 

15.182 

15.214 

15.224 

Aplastic  Anemia  . 

Acquired  Hemolytic  Anemia,  Including  Hemolytic  Disease 

15.404 

15.253 

15.182 

15.214 

15.224 

of  Newborn  . 

7.405 

7.198 

7.099 

7.090 

7.089 

Sickle  Cell  Anemia  (Hb-SS) . 

7.405 

7.198 

7.099 

7.090 

7.089 

Thalassemia  Major . 

7.405 

7.198 

7.099 

7.090 

7.089 

Combined  and  Other  Severe  Immunodeficiencies  . 

5.688 

5.489 

5.402 

5.419 

5.423 

Disorders  of  the  Immune  Mechanism . 

Coagulation  Defects  and  Other  Specified  Hematological 

5.688 

5.489 

5.402 

5.419 

5.423 

Disorders  . 

3.080 

2.959 

2.899 

2.880 

2.872 

Drug  Psychosis  . 

3.776 

3.517 

3.389 

3.302 

3.274 

Drug  Dependence  . 

3.776 

3.517 

3.389 

3.302 

3.274 

Schizophrenia  . 

3.122 

2.854 

2.732 

2.647 

2.624 

Major  Depressive  and  Bipolar  Disorders  . 

1.870 

1.698 

1.601 

1.476 

1.436 

Reactive  and  Unspecified  Psychosis,  Delusional  Disorders 

1.870 

1.698 

1.601 

1.476 

1.436 

Personality  Disorders . 

1.187 

1.065 

0.974 

0  336 

0.790 

Anorexia/Bulimia  Nervosa . 

Prader-Willi,  Patau,  Edwards,  and  Autosomal  Deletion 

3.010 

2.829 

2.732 

2.657 

2.631 

Syndromes  . 

5.387 

5.219 

5.141 

5.101 

5.091 
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Table  2— Adult  Risk  Adjustment  Model  Factors— Continued 


Factor 


Down  Syndrome,  Fragile  X,  Other  Chromosomal  Anoma¬ 
lies,  and  Congenital  Malformation  Syndromes  . 

Autistic  Disorder . 

Pervasive  Developmental  Disorders,  Except  Autistic  Dis¬ 
order  . 

Traumatic  Complete  Lesion  Cervical  Spinal  Cord  . 

Quadriplegia  . 

Traumatic  Complete  Lesion  Dorsal  Spinal  Cord  . 

Paraplegia  . 

Spinal  Cord  Disorders/Injuries  . 

Amyotrophic  Lateral  Sclerosis  and  Other  Anterior  Horn 

Cell  Disease  . 

Quadriplegic  Cerebral  Palsy  . 

Cerebral  Palsy,  Except  Quadriplegic . 

Spina  Bifida  and  Other  Brain/Spinal/Nervous  System  Con¬ 
genital  Anomalies  . 

Mya.sthenia  Gravis/Myoneural  Disorders  and  Guillain-Barre 

Syndrome/Inflammatory  and  Toxic  Neuropathy . 

Muscular  Dystrophy  . 

Multiple  Sclerosis  . 

Parkinson's,  Huntington's,  and  Spinocerebellar  Disease, 

and  Other  Neurodegenerative  Disorders  . 

Seizure  Disorders  and  Convulsions  . 

Hydrocephalus  . 

Non-Traumatic  Coma,  and  Brain  Compression/Anoxic 

Damage  . 

Respirator  Dependence/Tracheostomy  Status . 

Respiratory  Arrest  . 

Cardio-Respiratory  Failure  and  Shock,  Including  Res¬ 
piratory  Distress  Syndromes  . 

Heart  Assistive  Device/Artificial  Heart  . 

Heart  Transplant  . 

Congestive  Heart  Failure  . 

Acute  Myocardial  Infarction  . 

Unstable  Angina  and  Other  Acute  Ischemic  Heart  Disease 

Heart  Infection/Inflammation,  Except  Rheumatic  . 

Specified  Heart  Arrhythmias  . 

Intracranial  Hemorrhage  . 

Ischemic  or  Unspecified  Stroke  . 

Cerebral  Aneurysm  and  Arteriovenous  Malformation  . 

Hemiplegia/Hemiparesis  . 

Monoplegia,  Other  Paralytic  Syndromes  . 

Atherosclerosis  of  the  Extremities  with  Ulceration  or  Gan- 


Platinum 


grene  . 

Vascular  Disease  with  Complications . 

Pulmonary  Embolism  and  Deep  Vein  Thrombosis . 

Lung  Transplant  Status/Complications  . 

Cystic  Fibrosis . 

Chronic  Obstructive  Pulmonary  Disease,  Including 

Bronchiectasis  . 

Asthma  . 

Fibrosis  of  Lung  and  Other  Lung  Disorders  . 

Aspiration  and  Specified  Bacterial  Pneumonias  and  Other 

Severe  Lung  Infections  . 

Kidney  Transplant  Status . 

End  Stage  Renal  Disease  . 

Chronic  Kidney  Disease,  Stage  5 . 

Chronic  Kidney  Disease,  Severe  (Stage  4) . 

Ectopic  and  Molar  Pregnancy,  Except  with  Renal  Failure, 

Shock,  or  Embolism  . 

Miscarriage  with  Complications  . 

Miscarriage  with  No  or  Minor  Complications . 

Completed  Pregnancy  With  Major  Complications  . 

Completed  Pregnancy  With  Complications  . 

Completed  Pregnancy  with  No  or  Minor  Complications . 

Chronic  Ulcer  of  Skin,  Except  Pressure  . 

Hip  Fractures  and  Pathological  Vertebral  or  Humerus 

Fractures  . 

Pathological  Fractures,  Except  of  Vertebrae,  Hip,  or  Hu¬ 
merus  . 

Stem  Cell,  Including  Bone  Marrow,  Transplant  Status/ 
Complications  . 


Gold 


1.264 
1.187 

I. 187 

11.728 

1 1 .728 
10.412 
10.412 

6.213 

3.379 

2.057 

0.729 

0.727 

5.174 

2.118 

7.441 

2.118 

1.578 

7.688 

9.265 
40.054 

12.913 

12.913 

33.372 

33.372 

3.790 

I I . 904 
6.369 
6.770 
3.363 

10.420 

4.548 

5.263 

5.979 

4.176 

11.941 

8.228 

4.853 

31.457 

10.510 

1.098 

1.098 

2.799 

9.052 

10.944 
37.714 

2.189 

2.189 

1.377 

1.377 

1.377 

3.778 

3.778 

3.778 

2.515 

9.788 

1.927 

30.944 


Silver 


1.171 

1.065 

I. 065 

1 1 .537 

1 1 .537 
10.205 
10.205 

5.969 

3.094 

1.810 

0.596 

0.590 

4.999 

1.928 

6.971 

I. 928 
1.411 
7.552 

9.102 

40.035 

12.707 

12.707 

33.025 

33.025 

3.648 

II. 451 
6.001 
6.611 
3.193 

10.062 

4.304 

5.000 

5.846 

4.024 

II. 801 
7.996 
4.642 

31.161 

10.142 

0.978 

0.978 

2.657 

8.934 

10.576 

37.356 

2.048 

2.048 

1.219 

1.219 

1.219 

3.285 

3.285 

3.285 

2.371 

9.570 

1.805 

30.908 


Bronze 


I. 099 
0.974 

0.974 
1 1 .444 
1 1 .444 
10.108 
10.108 
5.861 

2.967 

1.681 

0.521 

0.522 

4.921 

1.848 

6.764 

I. 848 
1.321 
7.486 

9.022 

40.022 

12.612 

12.612 

32.877 

32.877 

3.587 

I I . 258 
5.861 

6.537 
3.112 
9.907 
4.215 
4.890 
5.794 
3.959 

I I . 745 
7.896 
4.549 

31.030 

9.957 

0.904 

0.904 

2.596 

8.883 

10.432 

37.193 

1.995 

1.995 

1.120 

1.120 

1.120 

3.134 

3.134 

3.134 

2.313 

9.480 

1.735 

30.893 


Catastrophic 


I. 015 
0.836 

0.836 

1 1 .448 

11.448 

10.111 

10.111 
5.843 

2.927 

1.610 

0.437 

0.467 

4.900 

I. 771 
6.830 

1.771 

1.229 

7.492 

9.026 

40.105 

12.699 

12.699 

32.978 

32.978 

3.591 

I I . 423 

5.912 
6.530 
3.063 
9.943 
4.242 
4.867 
5.858 
3.938 

I I . 844 
7.922 
4.539 

31.131 

9.960 

0.810 

0.810 

2.565 

8.913 
10.463 
37.352 

1.990 

1.990 

0.912 

0.912 

0.912 

2.931 

2.931 

2.931 

2.304 

9.521 

1.648 

30.917 


0.985 

0.790 

0.790 

11.449 

11.449 

10.111 

10.111 

5.836 

2.919 
1  589 
0.408 

0.449 

4.891 

1.745 

6.850 

1.745 

I. 199 
7.493 

9.025 

40.131 

12.728 

12.728 

33.014 

33.014 

3.594 

11.478 

5.935 

6.528 

3.046 

9.959 

4.256 

4.859 

5.881 

3.931 

II. 876 

7.932 

4.537 

31.161 

9.962 

0.780 

0.780 

2.556 

8.924 

10.482 

37.403 

1.992 

1.992 

0.828 

0.828 

0.828 

2.906 

2.906 

2.906 

2.304 

9.536 

1.620 

30.928 
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Table  2— Adult  Risk  Adjustment  Model  Factors— Continued 


Factor 

Platinum 

Gold 

Silver 

Bronze 

Catastrophic 

Artificial  Openings  for  Feeding  or  Elimination  . 

1 1 .093 

10.939 

10.872 

10.943 

10.965 

Amputation  Status,  Lower  Limb/Amputation  Complications 

7.277 

7.087 

7.009 

7.056 

7.073 

Interaction  Factors 


Severe  illness  x  Opportunistic  Infections  . 

12.094 

12.327 

12.427 

12.527 

12.555 

Severe  illness  x  Metastatic  Cancer  . 

Severe  illness  x  Lung,  Brain,  and  Other  Severe  Cancers, 

12.094 

12.327 

12.427 

12.527 

12.555 

Including  Pediatric  Acute  Lymphoid  Leukemia  . 

Severe  illness  x  Non-Hodgkin‘s  Lymphomas  and  Other 

12.094 

12.327 

12.427 

12.527 

12.555 

Cancers  and  Tumors . 

Severe  illness  x  Myasthenia  Gravis/Myoneural  Disorders 

12.094 

12.327 

12.427 

12.527 

12.555 

and  Guillain-Barre  Syndrome/Inflammatory  and  Toxic 
Neuropathy  . 

12.094 

12.327 

12.427 

12.527 

12.555 

Severe  illness  x  Heart  Infection/Inflammation,  Except 

Rheumatic  . 

12.094 

12.327 

12.427 

12.527 

12.555 

Severe  illness  x  Intracranial  Hemorrhage  . 

Severe  illness  x  HCC  group  G06  (HCC  Group  6  includes 

12.094 

12.327 

12.427 

12.527 

12.555 

Myelodysplastic  Syndromes  and  Myelofibrosis,  and 
Aplastic  Anemia)  . 

12.094 

12.327 

12.427 

12.527 

12.555 

Severe  illness  x  HCC  group  G08  (HCC  Group  8  includes 

Combined  and  Other  Severe  Immunodeficiencies,  and 
Disorders  of  the  Immune  Mechanism)  . 

12.094 

12.327 

12.427 

12.527 

12.555 

Severe  illness  x  End-Stage  Liver  Disease  . 

Severe  illness  x  Acute  Liver  Failure/Disease,  Including 

2.498 

2.648 

2.714 

2.813 

2.841 

Neonatal  Hepatitis  . 

Severe  illness  x  Atherosclerosis  of  the  Extremities  with  Ul- 

2.498 

2.648 

2.714 

2.813 

2.841 

ceration  or  Gangrene  . 

2.498 

2.648 

2.714 

2.813 

2.841 

Severe  illness  x  Vascular  Disease  with  Complications . 

Severe  illness  x  Aspiration  and  Specified  Bacterial  Pneu- 

2.498 

2.648 

2.714 

2.813 

2.841 

monias  and  Other  Severe  Lung  Infections  . 

Severe  illness  x  Artificial  Openings  for  Feeding  or  Elimi- 

2.498 

2.648 

2.714 

2.813 

2.841 

nation  . 

Severe  illness  x  HCC  group  G03  (HCC  Group  3  includes 

2.498 

2.648 

2.714 

2.813 

2.841 

Necrotizing  Fasciitis  and  Bone/Joint/Muscle  Infections/ 
Necrosis)  . 

2.498 

2.648 

2.714 

2.813 

2.841 

Table  3 — HHS  HCCs  in  the  Severe  Illness  Indicator  Variable 


Description 


Septicemia,  Sepsis,  Systemic  Inflammatory  Response  Syndrome/Shock. 
Peritonitis/Gastrointestinal  Perforation/Necrotizing  Enter  colitis. 

Seizure  Disorders  and  Convulsions. 

Non-Traumatic  Coma,  Brain  Compression/Anoxic  Damage. 

Respirator  Dependence/Tracheostomy  Status. 

Respiratory  Arrest. 

Cardio-Respiratory  Failure  and  Shock,  Including  Respiratory  Distress  Syndromes. 
Pulmonary  Embolism  and  Deep  Vein  Thrombosis. 


Table  4— Child  Risk  Adjustment  Model  Factors 


Factor 

Platinum 

Gold 

Catastrophic 

Demographic  Factors 

Age  2~4,  Male  . 

0.283 

0.209 

0.106 

0.019 

0.000 

Age  5-9,  Male  . 

0.196 

0.140 

0.064 

0.005 

0.000 

Age  10-14,  Male  . 

0.246 

0.189 

0.110 

0.047 

0.033 

Age  15-20,  Male  . 

0.336 

0.273 

0.191 

0.114 

0.095 

Age  2^,  Female  . 

0.233 

0.165 

0.071 

0.019 

0.000 

Age  5-9,  Female  . 

0.165 

0.113 

0.048 

0.005 

0.000 

Age  10-14,  Female  . 

0.223 

0.168 

0.095 

0.042 

0.031 

Age  15-20,  Female  . 

0.379 

0.304 

0.198 

0.101 

0.077 

Diagnosis  Factors 


HIV/AIDS  . 

2.956 

2.613 

2.421 

2.228 

2.166 

Septicemia,  Sepsis,  Systemic  Inflammatory  Response  Syndrome/ 
Shock  . 

17.309 

17.142 

17.061 

17.081 

17.088 
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Table  4— Child  Risk  Adjustment  Model  Factors— Continued 


Factor 

Platinum 

Gold 

Silver 

Bronze 

Catastrophic 

Central  Nervous  System  Infections,  Except  Viral  Meningitis  . 

12.636 

12.409 

12.296 

■n 

12.319 

Viral  or  Unspecified  Meningitis  . 

3.202 

2.896 

2.702 

Opportunistic  Infections  . 

20.358 

20.262 

20.189 

Metastatic  Cancer  . 

Lung,  Brain,  and  Other  Severe  Cancers,  Including  Pediatric  Acute 

34.791 

34.477 

Wm 

34.306 

34.300 

k 

I'-.. 

Lymphoid  Leukemia  . 

1 1 .939 

11.618 

1 1 .436 

1 1 .358 

11.334 

Non-Hodgkin‘s  Lymphomas  and  Other  Cancers  and  Tumors  . 

9.354 

9.071 

8.908 

8.806 

8.774 

Colorectal,  Breast  (Age  <  50),  Kidney,  and  Other  Cancers . 

3.689 

3.480 

3.337 

3.188 

3.143 

Benign/Uncertain  Brain  Tumors,  and  Other  Cancers  and  Tumors ... 
Thyroid  Cancer,  Melanoma,  Neurofibromatosis,  and  Other  Cancers 

3.308 

3.084 

2.954 

2,814 

2.769 

and  Tumors  . 

1.530 

1.368 

1.254 

1.114 

1.066 

Pancreas  Transplant  Status/Complications . 

18.933 

18.476 

18.264 

18.279 

18.289 

Diabetes  with  Acute  Complications  . 

2.629 

2.354 

2.198 

1.904 

1.799 

Diabetes  with  Chronic  Complications  . 

2.629 

2.354 

2.198 

1.904 

1.799 

Diabetes  without  Complication  . 

2.629 

2.354 

2.198 

1.904 

1.799 

Protein-Calorie  Malnutrition  . 

13.930 

13.794 

13.726 

13.751 

13.759 

Mucopolysaccharidosis  . 

6.177 

5.867 

5.696 

5.642 

5.625 

Lipidoses  and  Glycogenosis  . 

6.177 

5.867 

5.696 

5.642 

5.625 

Congenital  Metabolic  Disorders,  Not  Elsewhere  Classified  . 

6.177 

5.867 

5.696 

5.642 

5.625 

Amyloidosis,  Porphyria,  and  Other  Metabolic  Disorders . 

6.177 

5.867 

5.696 

5.642 

5.625 

Adrenal,  Pituitary,  and  Other  Significant  Endocrine  Disorders  . 

6.177 

5.867 

5.696 

5.642 

5.625 

Liver  Transplant  Status/Complications  . 

18.322 

18.048 

17.922 

17.898 

17.888 

End-Stage  Liver  Disease  . 

12.960 

12.754 

12.650 

12.622 

12.614 

Cirrhosis  of  Liver  . 

1.177 

0.920 

0.871 

0.833 

Chronic  Hepatitis . 

1.177 

1.027 

0.920 

Acute  Liver  Failure/Disease,  Including  Neonatal  Hepatitis  . 

6.255 

Intestine  Transplant  Status/Complications  . 

106.169 

106.704 

106.991 

Peritonitis/Gastrointestinal  Perforation/Necrotizing  Enterocolitis . 

16.784 

16.360 

16.156 

Intestinal  Obstruction  . 

5.715 

5.451 

5.307 

5.210 

5.178 

Chronic  Pancreatitis . 

Acute  Pancreatitis/Other  Pancreatic  Disorders  and  Intestinal  Mai- 

16.692 

16.315 

16,148 

16.163 

16.166 

absorption  . 

3.843 

3.685 

3.584 

3.471 

3.434 

Inflammatory  Bowel  Disease  . 

5.049 

4.673 

4.471 

4.271 

Necrotizing  Fasciitis  . 

5.829 

5.551 

5.398 

5.318 

5.292 

Bone/Joint/Muscle  Infections/Necrosis  . 

5.829 

5.551 

5.398 

5.318 

5.292 

Rheumatoid  Arthritis  and  Specified  Autoimmune  Disorders  . 

2.689 

2.473 

2.327 

2.171 

2.122 

Systemic  Lupus  Erythematosus  and  Other  Autoimmune  Disorders  . 

1.397 

1,249 

1.139 

0.996 

0.951 

Osteogenesis  Imperfecta  and  Other  Osteodystrophies  . 

1.536 

1.410 

1.311 

1.211 

1.183 

Congenital/Developmental  Skeletal  and  Connective  Tissue  Disorders 

1.536 

1.410 

1.311 

1.211 

1.183 

Cleft  Lip/Cleft  Palate  . 

1.785 

1.573 

1.441 

1.281 

1.228 

Hemophilia  . 

46.388 

45.839 

45.551 

45.541 

45.535 

Myelodysplastic  Syndromes  and  Myelofibrosis  . 

29.387 

29.168 

29.063 

29.075 

29.078 

Aplastic  Anemia  . 

29.387 

29.168 

29.063 

29.075 

29.078 

Acquired  Hemolytic  Anemia,  Including  Hemolytic  Disease  of  Newborn 

7.791 

7.476 

7.308 

7.229 

7.203 

Sickle  Cell  Anemia  (Hb-SS) . 

7.791 

7.476 

7.308 

7.229 

7.203 

Thalassemia  Major . 

7.791 

7.476 

7.308 

7.229 

7.203 

Combined  and  Other  Severe  Immunodeficiencies . 

5.690 

5.455 

5.339 

5.270 

5.247 

Disorders  of  the  Immune  Mechanism . 

5.690 

5.455 

5.339 

5.270 

5.247 

Coagulation  Defects  and  Other  Specified  Hematological  Disorders . 

4.909 

4.754 

4.650 

4.543 

4.511 

Drug  Psychosis  . 

4.067 

3.816 

3.693 

3.596 

3.566 

Drug  Dependence  . 

4.067 

3.816 

3.693 

3.596 

3.566 

Schizophrenia  . 

5.536 

5.127 

4.916 

4.775 

4.730 

Major  Depressive  and  Bipolar  Disorders . 

1.779 

1.591 

1.453 

1.252 

1.188 

Reactive  and  Unspecified  Psychosis,  Delusional  Disorders  . 

1.779 

1.591 

1.453 

1.252 

1.188 

Personality  Disorders . 

0.935 

0.832 

0.723 

0.511 

0.441 

Anorexia/Bulimia  Nervosa . 

2.565 

2.372 

2.252 

2.146 

2.111 

Prader-Willi,  Patau,  Edwards,  and  Autosomal  Deletion  Syndromes . 

Down  Syndrome,  Fragile  X,  Other  Chromosomal  Anomalies,  and 

3.606 

3.347 

3.239 

3.201 

3.189 

Congenital  Malformation  Syndromes  . 

2.403 

2.093 

1.982 

1.943 

Autistic  Disorder  . 

1.673 

1.372 

1.177 

1.112 

Pervasive  Developmental  Disorders,  Except  Autistic  Disorder . 

0.963 

0.850 

0.723 

0.511 

0.441 

Traumatic  Complete  Lesion  Cervical  Spinal  Cord  . 

18.394 

18.224 

18.156 

18.210 

Ouadriplegia . 

18.394 

18.224 

18.156 

18.210 

18.228 

Traumatic  Complete  Lesion  Dorsal  Spinal  Cord  . 

18.394 

18.224 

18.156 

18.210 

18.228 

Paraplegia  . 

18.394 

18.224 

18.156 

18.210 

18.228 

Spinal  Cord  Disorders/Injuries  . 

4.668 

4.416 

4,287 

4,181 

4.150 

Amyotrophic  Lateral  Sclerosis  and  Other  Anterior  Horn  Cell  Disease 

14.484 

14.155 

13.954 

Quadriplegic  Cerebral  Palsy  . 

5.717 

5.367 

5.223 

5.251 

5.262 

Cerebral  Palsy,  Except  Quadriplegic . 

Spina  Bifida  and  Other  Brain/Spinal/Nervous  System  Congenita 

1.899 

1.672 

1.557 

1.447 

1.412 

Anomalies . 

0.943 

0.785 

0.686 

0.592 

0.562 
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Table  4— Child  Risk  Adjustment  Model  Factors— Continued 


Factor 


Platinum 


Gold 


Silver 


Bronze 


Catastrophic 


Myasthenia  Gravis/Myoneural  Disorders  and  Guillain-Barre  Syn¬ 
drome/Inflammatory  and  Toxic  Neuropathy . 

Muscular  Dystrophy  . 

Multiple  Sclerosis  . 

Parkinson's,  Huntington's,  and  Spinocerebellar  Disease,  and  Other 

Neurodegenerative  Disorders  . 

Seizure  Disorders  and  Convulsions  . 

Hydrocephalus  . 

Non-Traumatic  Coma,  and  Brain  Compression/Anoxic  Damage  . 

Respirator  Dependence/Tracheostomy  Status . 

Respiratory  Arrest  . 

Cardio-Respiratory  Failure  and  Shock,  Including  Respiratory  Distress 

Syndromes  . 

Heart  Assistive  Device/Artificial  Heart  . 

Heart  Transplant  . 

Congestive  Heart  Failure  . 

Acute  Myocardial  Infarction  . 

Unstable  Angina  and  Other  Acute  Ischemic  Heart  Disease  . 

Heart  Infection/Inflammation,  Except  Rheumatic  . 

Hypoplastic  Left  Heart  Syndrome  and  Other  Severe  Congenital  Heart 

Disorders  . 

Major  Congenital  Heart/Circulatory  Disorders  . 

Atrial  and  Ventricular  Septal  Defects,  Patent  Ductus  Arteriosus,  and 

Other  Congenital  Heart/Circulatory  Disorders  . 

Specified  Heart  Arrhythmias  . 

Intracranial  Hemorrhage  . 

Ischemic  or  Unspecified  Stroke  . 

Cerebral  Aneurysm  and  Arteriovenous  Malformation  . 

Hemiplegia/Hemiparesis  . 

Monoplegia,  Other  Paralytic  Syndromes  . 

Atherosclerosis  of  the  Extremities  with  Ulceration  or  Gangrene . 

Vascular  Disease  with  Complications . 

Pulmonary  Embolism  and  Deep  Vein  Thrombosis . 

Lung  Transplant  Status/Complications  . 

Cystic  Fibrosis . 

Chronic  Obstructive  Pulmonary  Disease,  Including  Bronchiectasis . 

Asthma  . 

Fibrosis  of  Lung  and  Other  Lung  Disorders  . 

Aspiration  and  Specified  Bacterial  Pneumonias  and  Other  Severe 

Lung  Infections  . 

Kidney  Transplant  Status . 

End  Stage  Renal  Disease  . 

Chronic  Kidney  Disease,  Stage  5 . 

Chronic  Kidney  Disease,  Severe  (Stage  4) . 

Ectopic  and  Molar  Pregnancy,  Except  with  Renal  Failure,  Shock,  or 

Embolism  . 

Miscarriage  with  Complications  . 

Miscarriage  with  No  or  Minor  Complications  . 

Completed  Pregnancy  With  Major  Complications  . 

Completed  Pregnancy  With  Complications  . 

Completed  Pregnancy  with  No  or  Minor  Complications . 

Chronic  Ulcer  of  Skin,  Except  Pressure  . 

Hip  Fractures  and  Pathological  Vertebral  or  Humerus  Fractures  . 

Pathological  Fractures,  Except  of  Vertebrae,  Hip,  or  Humerus  . 

Stem  Cell,  Including  Bone  Marrow,  Transplant  Status/Complications  .. 

Artificial  Openings  for  Feeding  or  Elimination  . 

Amputation  Status,  Lower  Limb/Amputation  Complications . 


5.301 

5.071 

4.950 

4,861 

4.832 

3.122 

2.915 

2.698 

2.669 

5.370 

4.996 

4.806 

4.769 

4.752 

3.122 

2.915 

2.698 

2.669 

2.188 

2.012 

1.882 

1.702 

1.644 

6.791 

6.630 

6.550 

6.521 

6.513 

9.073 

8.882 

8.788 

8.753 

8.735 

34.717 

34.532 

34.471 

34.668 

14.998 

14.772 

msm 

14.691 

14.696 

14.998 

14.772 

14.669 

14.691 

14.696 

25.734 

25.262 

25.057 

25.189 

25.225 

25.734 

25.262 

25.057 

25.189 

25.225 

6.292 

6.159 

6.073 

6.013 

5.992 

4.568 

4.453 

4.410 

4.433 

4.448 

4.568 

4.453 

4.410 

4.433 

4,448 

12.842 

12.655 

12.573 

12.590 

12.597 

7.019 

6.823 

6.668 

6.528 

6.480 

2.257 

2.143 

2.018 

1.870 

1.828 

1.411 

1.319 

1.206 

1.078 

1.047 

4.483 

4.276 

4.141 

4.052 

4.026 

21 .057 

20.757 

20.616 

20.617 

20.618 

8.498 

8.373 

8.324 

8.360 

8.363 

4.704 

4.464 

4.344 

4.280 

4.250 

5.561 

5.404 

5.334 

5.315 

5.310 

5.561 

5.404 

5.334 

5.315 

5.310 

10.174 

9.937 

9.799 

9.688 

9.641 

11.571 

1 1 .355 

1 1 .257 

1 1 .260 

1 1 .272 

13.894 

13.661 

13.557 

13.591 

13.604 

100.413 

100.393 

100.412 

100.660 

100.749 

13.530 

13.006 

12.743 

12.739 

12.742 

0.521 

0.458 

0.354 

0.215 

0.175 

0.521 

0.458 

0.354 

0.215 

0.175 

5.812 

5.657 

5.555 

5.472 

5.450 

10.730 

10.615 

10.549 

10.566 

10.571 

18.933 

18.476 

18.264 

18.279 

18.289 

43.158 

42.816 

42.659 

42.775 

42.808 

1 1 .754 

11.581 

1 1 .472 

1 1 .374 

11.340 

1 1 .754 

11.581 

1 1 .472 

1 1 .374 

11  340 

1.191 

1.042 

0.917 

0.674 

0.590 

1.191 

1.042 

0.917 

0.674 

0.590 

1.191 

1.042 

0.917 

0.674 

0.590 

3.419 

2.956 

2.778 

2.498 

2.437 

3.419 

2.956 

2.778 

2.498 

2.437 

3.419 

2.956 

2.778 

2.498 

2.437 

1.570 

1.479 

1.394 

1.314 

1.289 

7.389 

7.174 

6.882 

6.842 

2.353 

2.244 

2.128 

1.965 

1.912 

30.558 

30.485 

30.466 

30.538 

14.410 

14.247 

14.197 

14.383 

10.174 

9.937 

9.799 

9.641 

"’This  IKX',  iilso  iiu:lu(li;s  Urttiisl  (Age;  rjO+j  and 
l’i'()stal(!  Oanenr. 
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Table  5 — Infant  Risk  Adjustment  Models  Factors 


Group 

Platinum 

Gold 

Silver 

Bronze 

Catastrophic 

Extremely  Immature  *  Severity  Level  5  (Highest)  . 

393.816 

392.281 

391 .387 

391.399 

391.407 

Extremely  Immature  *  Severity  Level  4  . 

225.037 

223.380 

222.424 

222.371 

222.365 

Extremely  Immature  *  Severity  Level  3  . 

60.363 

59.232 

58.532 

58.247 

58.181 

Extremely  Immature  *  Severity  Level  2  . 

60.363 

59.232 

58.532 

58.247 

58.181 

Extremely  Immature  *  Severity  Level  1  (Lowest)  . 

60.363 

59.232 

58.532 

58.247 

58.181 

Immature  *  Severity  Level  5  (Highest)  . 

207.274 

205.589 

204.615 

204.629 

204.644 

Immature  *  Severity  Level  4  . 

89.694 

88.105 

87.188 

87.169 

87.178 

Immature  *  Severity  Level  3  . 

45.715 

44.305 

43.503 

43.394 

43.379 

Immature  *  Severity  Level  2  . 

33.585 

32.247 

31.449 

31.221 

31.163 

Immature  *  Severity  Level  1  (Lowest)  . 

33.585 

32.247 

31.449 

31.221 

31.163 

Premature/Multiples  *  Severity  Level  5  (Highest) . 

173.696 

172.095 

171.169 

171.111 

171.108 

Premature/Multiples  *  Severity  Level  4  . 

34.417 

32.981 

32.155 

31.960 

31.925 

Premature/Multiples  *  Severity  Level  3  . 

18.502 

17.382 

16.694 

16.311 

16.200 

Premature/Multiples  *  Severity  Level  2  . 

9.362 

8.533 

7.967 

7.411 

7.241 

Premature/Multiples  *  Severity  Level  1  (Lowest)  . 

6.763 

6.144 

5.599 

4.961 

4.771 

Term  *  Severity  Level  5  (Highest)  . 

132.588 

131.294 

130.511 

130.346 

130.292 

Term  *  Severity  Level  4  . 

20.283 

19.222 

18.560 

18.082 

17.951 

Term  *  Severity  Level  3  . 

6.915 

6.286 

5.765 

5.092 

4.866 

Term  *  Severity  Level  2  . 

3.825 

3.393 

2.925 

2.189 

1.951 

Term  *  Severity  Level  1  (Lowest)  . 

1.661 

1.449 

0.998 

0.339 

0.188 

Age1  ’  Severity  Level  5  (Highest)  . 

62.385 

61.657 

61.217 

61.130 

61.108 

Age1  *  Severity  Level  4  . 

10.855 

10.334 

9.988 

9.747 

9.686 

Age1  *  Severity  Level  3  . 

3.633 

3.299 

3.007 

2.692 

2.608 

Agel  *  Severity  Level  2  . 

2.177 

1.930 

1.665 

1.320 

1.223 

Agel  *  Severity  Level  1  (Lowest)  . 

0.631 

0.531 

0.333 

0.171 

0.137 

Age  0  Male . 

0.629 

0.587 

0.574 

0.533 

0.504 

Age  1  Male . 

0.117 

0.102 

0.094 

0.065 

0.054 

Table  6— HHS  HCCs  Included  in  Infant  Model  Maturity  Categories 


Maturity  category 

HCC/Description  j 

Extremely  Immature  . 

Extremely  Immature  . 

Extremely  Immature  . 

Immature  . 

Immature  . 

Premature/Multiples . 

Premature/Multiples . 

Term  . 

Age  1  . 

Extremely  Immature  Newborns,  Birthweight  <  500  Grams. 

Extremely  Immature  Newborns,  Including  Birthweight  500-749  Grams.  t 

Extremely  Immature  Newborns,  Including  Birthweight  750-999  Grams.  | 

Premature  Newborns,  Including  Birthweight  1000-1499  Grams.  j 

Premature  Newborns,  Including  Birthweight  1500-1999  Grams. 

Premature  Newborns,  Including  Birthweight  2000-2499  Grams. 

Other  Premature,  Low  Birthweight,  Malnourished,  or  Multiple  Birth  Newborns. 

Term  or  Post-Term  Singleton  Newborn,  Normal  or  High  Birthweight. 

All  age  1  infants. 

Table  7— HHS  HCCs  Included  in  Infant  Model  Severity  Categories  j 

Severity  category 

HCC 

Severity  Level  5  (Highest)  . 

Metastatic  Cancer. 

Severity  Level  5 . 

Pancreas  Transplant  Status/Complications. 

Severity  Level  5 . 

Liver  Transplant  Status/Complications. 

Severity  Level  5 . 

End-Stage  Liver  Disease. 

Severity  Level  5 . 

Intestine  Transplant  Status/Complications. 

Severity  Level  5 . 

Peritonitis/Gastrointestinal  Perforation/Necrotizing  Enterocolitis. 

Severity  Level  5 . 

Respirator  Dependence/Tracheostomy  Status. 

Severity  Level  5 . 

Heart  Assistive  Device/Artificial  Heart. 

Severity  Level  5 . 

Heart  Transplant. 

Severity  Level  5 . 

Congestive  Heart  Failure. 

Severity  Level  5 . 

Hypoplastic  Left  Heart  Syndrome  and  Other  Severe  Congenital  Heart  Disorders. 

Severity  Level  5 . 

Lung  Transplant  Status/Complications. 

Severity  Level  5 . 

Kidney  Transplant  Status. 

Severity  Level  5 . 

End  Stage  Renal  Disease. 

Severity  Level  5 . 

Stem  Cell,  Including  Bone  Marrow,  Transplant  Status/Complications. 

Severity  Level  4 . 

Septicemia,  Sepsis,  Systemic  Inflammatory  Response  Syndrome/Shock. 

Severity  Level  4  . 

Lung,  Brain,  and  Other  Severe  Cancers.  Including  Pediatric  Acute  Lymphoid  Leu- 

kemia. 

Severity  Level  4  . 

Mucopolysaccharidosis. 

Severity  Level  4 . 

Major  Congenital  Anomalies  of  Diaphragm,  Abdominal  Wall,  and  Esophagus, 

Age  <  2. 

Severity  Level  4 . 

Myelodysplastic  Syndromes  and  Myelofibrosis. 

Severity  Level  4 . 

Aplastic  Anemia. 

Severity  Level  4 . 

Combined  and  Other  Severe  Immunodeficiencies. 

0 
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Table  7— HHS  HCCs  Included  in  Infant  Model  Severity  Categories— Continued 


Severity  category  HCC 


Severity  Level  2 
Severity  Level  2 
Severity  Level  2 


Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 

Severity 


Level  2 
Level  2 
Level  2 
Level  2 
Level  2 
Level  2 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 
Level  1 


.  Drug  Psychosis. 

.  Drug  Dependence. 

.  Down  Syndrome,  Fragile  X,  Other  Chromosomal  Anomalies,  and  Congenital  Mal¬ 
formation  Syndromes. 

.  Spina  Bifida  and  Other  Brain/Spinal/Nervous  System  Congenital  Anomalies. 

.  Seizure  Disorders  and  Convulsions. 

.  Monoplegia,  Other  Paralytic  Syndromes. 

.  Atherosclerosis  of  the  Extremities  with  Ulceration  or  Gangrene. 

.  Chronic  Obstructive  Pulmonary  Disease,  Including  Bronchiectasis. 

.  Chronic  Ulcer  of  Skin,  Except  Pressure. 

(Lowest)  .  Chronic  Flepatitis. 

.  Acute  Pancreatitis/Other  Pancreatic  Disorders  and  Intestinal  Malabsorption. 

.  Thalassemia  Major. 

.  Autistic  Disorder. 

.  Pervasive  Developmental  Disorders,  Except  Autistic  Disorder. 

.  Multiple  Sclerosis. 

.  Asthma. 

.  Chronic  Kidney  Disease,  Severe  (Stage  4). 

.  Amputation  Status,  Lower  Limb/Amputation  Complications. 

.  No  Severity  FICCs. 


Table  8— R-Souared  Statistic  for 
HHS  Risk  Adjustment  Models 


Table  8— R-Souared  Statistic  for 
HHS  Risk  Adjustment  Models— 


Risk  adjustment  model 


R-Squared 

statistic 


Platinum  Adult  . 

Platinum  Child  . 

Platinum  Infant . 

Gold  Adult  . 

Gold  Child  . 

Gold  Infant  . 

Silver  Adult  . 

Silver  Child  . 

Silver  Infant . 

Bronze  Adult  . 

Bronze  Child  . 

Bronze  Infant  . 

Catastrophic  Adult 
Catastrophic  Child 


Continued 

Risk  adjustment  model 

R-Squared 

statistic 

Catastrophic  Infant  . 

0.289 

c.  ()v(!i  vi(!\v  ot  the  I’avnH!nt  I  nm.sfer 
Formula 


In  tin;  projjo.sed  rule,  wi;  |)r()|)o.s(!(l  to 
calculate  risk  adjuslmeut  Irausiers  alter 
the  clos(!  ol  the  applicahU;  hiuKdil  year, 
following  the  coiupleliou  of  issuer  risk 
adjustment  data  reporting. 

rrausiers  are  calculated  at  the 
g(!ogra])hic  rating  area  level  lor  each 
j)lau  (111 IS  would  calculate  two  separate 
trausl’er  amounts  for  a  plan  that  operates 
in  two  rating  areas).  In  other  words,  the 


pavment  transfer  formula  would  treat 
each  rating  area  segment  of  enrollment 
as  a  separate  plan  for  the  ])ur])oses  of 
calculating  transfers.  Payment  transfer 
amounts  would  lx;  aggregalcul  at  the 
issuer  level  (that  is.  at  the  l(;vel  of  the 
entitv  licensed  hv  the  State]  such  that 
(iach  issuer  would  r(!ceive  an  invoice 
and  a  re|)orl  diitailing  the  basis  for  the 
n(!t  ])ayment  that  would  lx;  made  (X'  tlu; 
charge  that  would  lx;  owed.  The  invoice 
would  also  include  ])lan-h!V(!l  risk 
adjustment  information. 

The  payment  transfer  formula  is  based 
on  the  difference  Ixjtween  two  ])lan 
premium  estimates:  (1)  A  premium 
based  on  plan-s]xx:ific  risk  .selection; 
and  (2)  a  premium  without  risk 
selection.  Transfers  are  intended  to 
bridge  the  ga])  between  these  two 
premium  estimates: 


Transfers 


I  Premium  with  | 
risk  selection 


I  Premium 
I  without  risk 
selection 


Conceptually,  the  goal  of  payment 
transfers  is  to  provide  ])lans  with 
payments  to  help  cover  their  actual  risk 
exposure  Ixn’ond  the  premiums  the 
|)lans  would  charge  reflecting  allowable 
rating  and  tlnnr  applicable  cost  factors. 
In  oth(!r  words,  payments  would  helj) 
cover  (ixce.ss  actuarial  risk  due  to  risk 
.selection.  Both  of  these  ])r(!mium 
estimates  are  ha.sixl  on  the  .State  average 
prcMnium.  The  paynxmt  transfer  hx  inula 


includes  tin;  following  premium 
adjustment  t(!rms: 

•  Plan  average;  risk  score;:  Midtiplying 
the;  plan  iivenige;  risk  se:ore;  by  the;  Stiite; 
ave;riige;  ])re;mium  sheews  he)W  ii  plan’s 
])re;mium  wendel  eliffe;r  freem  the;  .State; 
iive;rage;  i)re;mium  Ixi.seel  een  the;  risk 
.se;le;e:tie)n  e;xpe;rie;ne:e;ei  by  the;  j)lan. 

•  Ae:tuarial  vedue;  (AV):  A  ]xirtie:idiir 
plan's  pre;mium  nxiy  eliffe;r  freein  the; 
.Steite;  average;  ])re;mium  haseel  een  the; 
])lan’s  e:e)st-sharing  strue:ture;,  e)r  AV.  An 


AV  aeljustme;nt  is  applieel  te;  the;  .Stiite; 
average;  ]n’e;mium  te;  ae:e:e)unt  feir  relative; 
etiffe;re;ne:e;s  he;twe;e;n  ii  plan’s  AV  iinel  the; 
m<nke;t  ave;nige;  AV. 

•  Permissible  rating  variatie)n:  Phm 
rates  imiv  eliffer  ha.seel  em  alleiwiihle  iige; 
lilting  fae:tors.  The;  rating  iieljustment 
iie:e;ounts  feir  the;  im])ae:t  eif  iilleiwiihle; 
lilting  fiie;te)r.s  ein  the;  premium  that 
wendel  he;  re;idize;ef  by  the  ])lim. 

•  Ce;e)griiphie:  e:e).st  eliffe;re;ne;e;s: 
Diffe;re;ne:e;s  in  unit  e.eists  anel  utili/.atiem 


"  Tliis  MCCiiLso  iiu:lii(l(>s  Urciisl  (Af>i!  .Sll+j  iiiui 
I’ni.sliiU; 


W- 


.  V  ' 

V  '.  ■  '  '  *  .  • 
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may  lead  to  differences  in  the  average 
])r(!miiim  l)et\veen  intra-State  rating 
areas,  liolding  other  cost  factors  (for 
example,  benefit  design)  constant.  'I'he 
g(!ogra|)hic  cost  adjustment  accounts  for 
cost  differences  across  rating  areas. 

•  Induced  dcmiand:  I'inrollee  s])ending 
l)ati(!rns  may  vary  based  on  the 
generosity  of  cost  sharing.  The  induced 
dcmiand  adjustment  accounts  for  greater 
utilization  of  health  care  services 
induced  by  lower  enrollee  cost  sharing 
in  higher  metal  level  ])lans. 


I’he  State  average  preminm  is 
multiplied  by  these  factors  to  develop 
the  plan  premium  estimates  used  in  the 
payment  transfer  formula.  'I'he  factors 
are  relative  measures  that  conijiare  how 
plans  differ  from  the  market  average 
with  resjiect  to  the  cost  factors  (that  is 
to  say,  the  ])rodnct  of  the  adjustments  is 
normalized  to  the  market  average 
product  of  the  cost  factors). 

In  the  absence  of  these  adjn.stments. 
transfers  would  reflect  liahilitv 
differences  attributed  to  cost  factors 
other  than  risk  selection.  For  exam|)le. 


in  the  absence  of  the  AV  adju.stment,  a 
low  AV  plan  with  lower-risk  enrollees 
would  he  overcharged  because  the  State 
average  ])remiiim  would  not  he  scaled 
down  to  reflect  the  fact  that  the  ])lan's 
AV  is  lower  than  the  average  AV  of 
plans  ojierating  in  the  market  in  the 
State. 

The  figure  below  shows  how  the  State 
average  ])remium.  the  plan  avcaage  risk 
.score!,  and  other  plan-specific  cost 
factors  arc!  n.s(!cl  to  dcwelop  thc!  two  plan 
])remium  exstimates  that  are  n.secl  to 
c:alc:nlate  jjaymcMit  transfers: 


r  ^ 

^ — - — — . — 

Product  of  State  average 

Product  of  State  average 

Transfers 

premium  and  plan  cost  factors, 

premium  and  plan  cost  Actors, 

Including  plan  risk  score 

excluding  plan  risk  score 

^ 

^  _ __J 

We  are  finalizing  the  payment  transfer 
formula  as  pro])osc!cl,  with  several 
t(!c:hnic:al  c:orrc!c:tions.  We  c;larify  that 
I13F  stands  for  inclnc:c!cl  clc!mancl  fac:tor  in 


the  c!cinations,  and  modify  the 
denominator  of  the  plan  average 
prcmiinm  formula  within  the  State: 
average  preminm  and  gc!Ogra])hic:  cost 


fac:tor  c:alc;nlatic)ns  to  rc!flc!c;t  the  hillahle 
inemhc!!’ c:alc:ulation.  'rhc!reforc!.  the  2014 
HMS  risk  adjustment  paynH!nt  transfer 
formula  is: 


PLRSr  IDFt  'GCFi  AV^' ARFr  IDF^‘ GCFi 

'  ""  [Tii^PLRSi  ^IDFi  ■  GCFi)  ~  S  lisi  -  AV^  -  ARF^  -  IDF,  •  GCF,)] 


Whc!rc!: 

/’,=  .Stale:  iive!nige!  |)re:iniiiiii: 

PL]{S,  =  ])liin  i's  plan  liability  risk  seiore:: 

/t\’,=  |)liin  i's  me:lal  le:ve:l  AV: 

pl;m  i's  allowiible:  rating  lae.tor: 

IDF,  =  pliin  i's  inelne:e!ei  ele!manel  lae:te)r: 
f.’CV’,  =  |)liin  i's  ge!e)gni|)liie:  cost  lacilor: 

S;  =  plan  i's  share:  ol  .State:  e:nre)llnie:nl: 
iinel  the:  eleenoininator  is  snnnne:el  ae:re)ss  all 
|:liins  in  the:  risk  pool  in  the:  ineirke:!  in 
the:  Stale:. 

Risk  adjustment  transfers  will  he 
e:alt;ulateel  at  the  ri.sk  pool  level.  Each 
State:  will  have  a  risk  pool  for  all  of  its 
metal-level  ])lan.s.  Catastrojihie:  plans 
will  he:  tre:ateel  as  a  se:])arate  risk  ])ool  for 
j)nr])o.se.s  of  risk  adjustment.  Individual 
and  small  group  market  plans  will 
e:ither  he:  pooled  le)ge:ther  or  treated  as 
.separate  risk  jjools.  depending  on  how 
the  State  treats  the.se  pools  under  the 
single  risk  pool  provisions. 

The:  payment  tran.sfe:r  formula 
])re)viele.s  a  pe:r  memhe:r  ])e:r  month 
(FMFM)  transfer  amount  for  it  plan 
within  a  rating  are:a.  The  PMFM  transfer 
amount  elerive:el  from  the  ])avment 
transfer  formula  ('/’/-, e//M/)  will  he: 


multii)lie:el  by  e:ae:h  ])lan’.s  rating  are:a 
hillahle:  memhe:r  months  (X/,A//,)  to 
e;ale:idate:  the  plan’s  total  risk  adjustment 
payment  for  a  given  rating  area  ('/’,). 


~  T^pmpm 


♦ 


I 


Coinincnt:  We  ree;eive:el  a  numhe:r  of 
e:omment.s  in  sujjjjort  of  the  general 
approach  to  e:ale:nlating  j)<iyment 
transfers.  ine:lueling  HHS’s  aj)])roae:h  to 
adjusting  for  plan  e:o.st  fae:tors  in  the: 
transfer  eeiuation. 

/fe.spon.se;  We  are  finalizing  the 
payment  transfer  formula  as  pro])o.seel 
with  minor  technie:al  e;c)rre:e:tion.s. 
,spe:e:ifie:d  below. 

(Miiunent:  We  ree:eive:el  one  e:omme:nt 
re:(pie:.sting  that  Ifll.S  e:l;irify  the: 
e:ale:nl;ition  of  payment  transfers  iit  the 
plan  le:vel. 

Hasponsf;:  13e:e:ause  we  Inive  ])re)|)e).se:el 
and  iire  finalizing  a  ge:ogra])hie:  e;e)st 
fac:tor,  tninsfers  must  he:  t;ale;nlate:d  for 
e:ach  rating  area  in  whie:h  a  plan 
operates.  However,  we:  note:  that, 
het:;ni.se  the  denomimitor  of  e:ae;h  te:rm  of 


the  i)aynu:nt  transfer  e:e|n;ition  is  the 
Statewide  ave:rage  of  the  ])re)elne:t  of  the 
te:rms,  transfe:r.s  oe.cnr  within  the  risk 
])ool  within  the  markt:t  within  the  State. 

(A)ntnuinl:  We  re!e:e:iveel  one  e:omment 
re:e|ue:.sting  that  IIHS  provide  detailed 
t:xam])le:s  of  the  payment  transfer 
formula. 

/Jfxs/jon.se;  We  antie:ipate  working 
clo.sely  with  issuers  and  other 
.stakeholders  to  provide  examples  of  the: 
payment  transfer  formula  and  its 
ajjplication  in  a  market. 

(1)  State  Average  I’remimn 

We  ])re)po.se:el  a  payment  transfer 
formula  that  is  based  on  the:  State 
average  premium  for  the  a])])lie:ahle 
market.  I’lan  ave:rage  ])re:mimn.s  will  he 
e;alculateel  from  the  ae:tiial  ])re:minms 
e:harged  to  the:ir  enrol le:es.  weighted  by 
the  nmnher  of  months  e:nrolle:el.  We: 
make  a  te:e:hnit;al  e:e)rre:e:tie)n  to  the 
formula  to  e:ale:ulate:  PMPM  ])lan  average: 
premiums,  as  ele.se:riheel  he:le)w.  The 
e:e|nations  for  e:ale:nlating  State  average 
])re:minms  were:  pre)])e)seel  as: 
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Ps  = 

i 

and 

p  _  Zs(^5  Ps) 

'  ~  ZsWs 

rhe  first  equation  calculates  the  State  average  premium  as  the  average  of 
individual  plan  averages,  P  weighted  by  each  plan’s  share  of  Statewide  enrollment  in  the 
risk  pool  in  the  market,  sf  (based  on  billable  member  months). 


The  .sucond  (!(|uation  shows  tho 
l)ro])osud  toniuila  to  calculate  ])lan 
average  premiums.  The  projiosed 
formula,  which  we  are  modifying  as 
described  bedow.  was  the  weighted 
mean  over  all  sul)scribers  s  of  sub.scribiu' 
premiums  R,.  with  A/,  r(ipr(!.sentiug  the 
numlxM'  of  billable  memb(;r  months  of 
(inrolhnent  for  each  subscriber  s.  Dm;  to 
a  tvpogra|)hical  error  and  to  align  with 
the  calculation  of  plan  average  risk 
.score.  w(;  have  modified  the 
d(;uominator  of  the  |)lan  av(;rage 
|)remium  (;(|uation  from  the  projxised 
rule.  The  d(;nominator  in  the  revi.sed 
formula  is  (;(|ual  tt)  tin;  sum  of  the 
billable  m(;mb(;r  months  for  alt  l)illable 
members  h  (‘urolled  in  tin;  plan.  The 
nunu;rator  of  this  formula  r(;maius 
unchanged  from  the  ])ropos(;d  rule.  The 
numerator  is  (;(iual  to  tin;  product  of 
(;ach  sub.scriber's  billahle  memher 
months  (the  billable  m(;mb(;r  months 
attributed  to  the  individual  that  is  the 
policy  subscrib(;r)  and  the  average 
monthlv  ])remium  for  the  subscriber, 
summed  across  all  of  the  subscribers  s 
in  the  plan.  The  calculation  of  (;ach 
plan's  total  premium  revenue; — the 
numerator  of  this  formula — uses 
subscriber-level  premiums  in  order  to 
align  with  the  way  that  |)r(;mium 
information  will  he  captur(;d  in  data  on 
issuers'  distribut(;d  data  eiivironmeuts. 
The  final  formula  is: 

P  ZAMs-Ps) 

Billable  member  months  an;  defined 
as  the  nund)(;r  of  months  during  the  risk 
adjustment  p(;riod  billable;  me;mbe;rs  are; 
e;nrolle;ei  in  the;  plan  (billahle;  memhers 
e;xe;lueie;  e;hileire;n  whe;  de;  ne)t  e;e)unt 
teewarels  family  rate;s).  In  ne)n- 
e:e)mmunity  rate;el  .State;s.  issue;rs  are; 
re;ejuire;el  te;  inelivieluallv  rate;  e;ae;h 
member  e;e)ve;re;el  uneler  a  family  ])e)lie;y 
anel,  in  the;  e;ase;  e)f  large;  families,  l.ssuers 
are  eenlv  alle)we;ei  to  ine;lude;  the  thre;e; 


e)lele;st  e;hilelre;n  in  the;  eleveleepment  e)f 
family  rates.  The;re;fe)re;.  fe)r  large; 
families,  eenlv  the;  thre;e;  eelelest  e:hilelre;n 
are;  e:e)unte;el  as  hillahle;  me;mb{;rs  in  the; 
risk  aeiju.stme;nt  transfe;r  fenimda.  In 
e:e)nnnunity  rated  .State;s  that  re;e]uire; 
family  tie;ring,  the;  numher  e)f  billahle; 
me;mbe;rs  unele;r  a  family  i)e)lie:y  may 
vary  hase;el  e)n  the;  .State's  tiering 
strue;ture;.  Feer  e;xam])l(;,  if  a  .State;'s 
large;st  family  tie;r  is  .set  at  twe;  or  meere: 
childre;n,  enily  the;  first  twe;  e:hihlre;n 
unele;r  the;  family  i)e)lie;y  woulel  e;e)unt  as 
hillahle;  me;mb(;rs.  IllhS  will  asse;ss  e;ae;li 
.Slate;'s  rating  re;(]uire;me;nls  anel  will 
prewiele  e;e)mmunity  rat(;d  ,State;s  with 
aelelitieenal  eletails  een  he)w  billable; 
me;mbe;rs  will  be;  ce)unte;el  in  the;  transfe;r 
formula. 

Comnuint:  We;  re;e:e;iv(;d  a  numhe;r  e)f 
e;e)nnne;nts  in  suppe)rl  e)f  e)ur  ])re)i)e)sal  te; 
use;  the;  .State;  ave;rage;  pre;mium  as  the 
basis  Ibr  risk  aeijustme;nt  transfers.  One; 
e:e)nnne;nte;r  sugge;ste;el  that  u.se;  e)fa 
])lan's  e)wn  ])re;mium  may  e:ause; 
uninte;nde;d  eiiste)rtie)ns  in  the;  transfi;r 
formula.  One  e:e)nnne;nte;r  sugge;ste;el  that 
we;  use;  ne;t  e;laims.  or  ajeproximate;  ne;t 
edaims  by  using  t)()  pe;re:e;nt  e)f  the;  .State 
ave;rage;  |)re;mium,  as  the;  basis  tor  risk 
aeljustment  transfe;rs. 

Re.s/xjn.se^;  The;  geial  e)f  the;  ])avme;nt 
tran.sf(;r  formula  is.  te;  the;  (;xte;nt 
po.ssible;,  to  ])re)me)te;  risk-neutral 
l)re;miums.  We;  agre;e;  with  e:e)nnne;nte;rs 
that  u.se;  e)f  a  ])lan's  e)wn  pre;mium  mav 
e:ause;  uuiuteneled  eliste)rlie)ns  in 
transfers.  We;  alse;  be;lie;ve;  that  both 
eilaims  anel  administrative;  e:e)st.s  ine:luele; 
e;le;me;nl,s  of  risk  se;le;e:tie)n,  anel  lhe;re;fore;, 
that  transfers  shendd  be;  ba,se;el  een  the; 
e;ntire;  ])re;mium.  We;  are;  finalizing  our 
preepee.sal  fe;  base  the;  payment  tran.sfe;r 
fe)rmula  on  the;  .State;  ave;rage;  leremium. 

(2)  Flan  Ave;rage;  Risk  .Se:e)re; 

The;  |)rope).se;el  ])lan  average;  risk  se:e)re; 
e:ale:ulatie)n  ine:lueie;el  an  aeljustme;nt  te; 
ae:e;ount  fe)r  the;  family  rating  rule;.s  .set 
forth  in  the;  Market  Refeerm  Rule,  which 


limits  the  numher  of  ele;])e;nelent 
e;hilelre;n  in  ne)n-e:e)nnnunity  rated  .Stales 
that  count  leeward  the;  builel-uj;  e)f  family 
rate;.s  to  thr(;e;.  The;  formula  below  sinews 
the;  final  plan  average;  risk  seieere; 
cale;ulation  including  the;  risk  eef  all 
me;mbers  een  the;  |eeelie:y.  ine;lueling  thee.se; 
e:hildre;n  neet  ine:luele;el  in  the  premium. 


PLRS^  = 


Z:,M,-PLRS^ 


Whe;re;: 

I^LIIS,  is  plaie  /'s  avei'.ige?  plan  lialeilily  I'isk 
scoi'i!,  the  siilescriiel  <■  deieeeteis  (side 
ennellee  within  the  plan; 

I’LliS,  is  eade  ennellee's  individual  plan 
liahility  risk  score; 


M,  is  the  ninnher  of  inonths  (hiring  the  risk 
adjustment  peri(e(l  the  enrolhs;  is 
ennelhsi  in  the  plan;  and 
Ml,  is  the  ninnher  oi  inonths  during  tin;  risk 
adjustment  perired  the  hillahle  imanher  l> 
is  enrolhed  in  the  |ilan  (hillahle  memhers 
exdn(l(!  children  wine  (he  not  comet 
teewards  family  I'ates). 

We;  received  the  tblleewing  c(emm(;nt,s 
re;garding  the;  caleailatieen  eef  the;  ])lan 
ave;rage;  risk  sceere;: 

(^onnncnl:  We  re;ce;iv(;d  e;eennne;nt.s  in 
support  eef  this  appreetich  to  cale;ulating 
jelan  average;  risk  sceere.  We;  r(;e;e;ive;d  one; 
comment  that  e:alculating  plan  ave;rage; 
risk  sceere;  with  an  aeljustment  feer 
billable;  members  weeulel  be; 
aelministratively  burele;n.seeme;  feer 
is.sue;rs. 

liasponsti:  We;  are;  finalizing  this  term 
as  lereejeeeseel.  We;  neete;  that,  when  IIH.S 
is  e;pe;r.'ifing  risk  aeljustme;nt  een  helnilf  eef 
the;  .State,  1  IlkS  will  e:ale:uhite;  the;  jehm 
iiverage;  risk  .se:eere;  anel  see  theere;  will  be; 
nee  eielelitieenal  .lelmitii.strative;  leurelen  feer 
issueers. 


(3)  Ae.tuarial  Value;  (AV) 

The;  j)reepeese;el  AV  aeljustment  in  the; 
piiyme;nt  tran.sfe;r  formula  ae;e:ceunts  feer 
re;lative;  efifferences  in  jelan  lialeility  elite 
tee  eliffereencees  in  AV.  Table  9  sheews  the 
AV  aeljustment  that  will  be;  u.sed  feer 
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each  category  of  metal  level  plans.  We 
received  no  comments  on  this 
adjustmcmt,  and  are  finalizing  this 
provision  as  proposed. 

Table  9— Actuarial  Value  (AV)  Ad¬ 
justment  Used  for  Each  Metal 
Level  in  the  Payment  Transfer 
Formula 


Table  9— Actuarial  Value  (AV)  Ad¬ 
justment  Used  for  Each  Metal 
Level  in  the  Payment  Transfer 
Formula — Continued 

Metal  level  ^V  Adjust- 

ment 


Gold  . 

Platinum 


Metal  level 

AV  Adjust¬ 
ment 

Catastrophic . 

0.57 

Bronze  . 

0.60 

Silver . 

0.70 

Table  10- 

(4)  Allowable  rating  variation 

We  pro]K)se(l  an  allowable  rating 
factor  adjustment  in  the  ])ayment 
transfer  formula.  The  Allowable  Rating 
Factor  (ARF)  adjustment  accounts  only 


for  age  rating.  Tobacco  u.se.  wellne.ss 
discounts,  and  family  rating 
rerpiirements  will  not  he  included  in  the 
payment  transfer  formula.  Geogra])hic 
cost  variation  is  treated  as  a  se])arate 
adju.stment  in  the  ])ayment  transfer 
formula.  We  recognize  that  there  may  he 
special  rating  circumstances  in  States 
(for  examjjle,  community  rating)  anti  we 
inttmd  to  clarify  how  the  payment 
transfer  formula  will  address  these 
circumstances  through  future 
rulemaking  or  guidance.  We  received 
comments  in  support  of  the  allowahh; 
rating  variation  adjustment,  and  are 
finalizing  this  provision  as  proposed. 


Age  band 


Table  10— Example  Allowable  Rating  Factor  Calculation 


State  age-rat-  I  Enrollment  percentages  (Share  of  member-months) 

ing  curve 


(Age  bands  from  22-39  omitted) 

40  . 

(Age  bands  from  41-63  omitted) 

64  and  older  . 

Total  member-months . 

Allow/able  Rating  Factor . 


Plan  A 

Plan  B 

Plan  C 

33.30  percent  .. 

40.00  percent  .. 

10.00  percent  ... 

33.30  percent  .. 

40.00  percent  .. 

20.00  percent  ... 

33.30  percent  .. 

20.00  percent  .. 

70.00  percent  ... 

300,000  . 

200,000  . 

100,000  . 

1.758  . 

1.511  . 

2.456  . 

(.6)  Induced  demand 

W(!  propo.sed  to  use  the  same  induced 
demand  factors  in  the  ])aym(!nt  transfer 
formula,  shown  in  'Tahh!  11.  Wr; 
received  the  following  commimts 
regarding  the  induced  demand  ])ro))osed 
provisions: 

C’onmmn/;  We  received  comments 
that,  due  to  a  typogra])hical  error,  the 
definition  of  the  induced  demand  factor 
ex])ressed  in  the  full  pavment  transfer 
formula  in  the  proposed  rule  was  ■‘])lan 
i’s  allowable  rating  factor”  rather  than 
“plan  i’s  induced  demand  factor.” 

linsponsH:  We  have  made!  this  change 
in  the  (Kpiation  above. 

Table  11— Induced  Demand  Adjust¬ 
ment  Used  for  Each  Metal  Level 
IN  THE  Payment  Transfer  For¬ 
mula 


Induced  de- 

Metal  level 

mand  adjust- 

ment 

Catastrophic . 

1.00 

Bronze  . 

1.00 

Silver . 

1.03 

Gold  . 

1.08 

Platinum  . 

1.15 

(6)  Googra])hic  Area  Gust  Variation 

The  ])r()i)os(;d  geographic 

cost  factor 

(GCF)  is  an  adjustment  in  tlm  payment 
transfer  formula  because  there  are  some 
])lan  costs — siK;h  as  input  prices  or 


utilization  rate.s — that  varv 
geogra])hically  and  are  likely  to  affect 
l)lan  ])r(!miums.  GGFs  will  he  calculated 
idr  (uich  rating  anxi  established  hv  the 
State  under  ^  147.102(1)).  The.se  factors 
will  he  calculated  ha.sed  on  the  observed 
average  silver  plan  premium  for  the 
metal-level  risk  ])ool  (calculated 
separately  for  individual  and  small 
group  if  the  State  does  not  have  a 
merged  market)  or  catastrophic  ])lan 
])remium  for  the  catastrophic  ri.sk  pool, 
in  a  geographic  area  relative  to  the 
Statewide  average  silver  or  catastrophic 
plan  j)remium.  Calculation  of  the  GCF 
involves  three  steps.  First,  the  average 
premium  is  computed  for  each  silver  or 
cata.strophic  plan,  as  a])j)lical)le,  in  each 
rating  area  (using  the  same  formula  that 
is  used  to  com])ute  j)lan  premiums  in 
the  State  average  i)remium  calcidation 
di.scussed  above).  We  note  that  the  same 
modification  de.scrihed  above  regarding 
the  calculation  of  the  ])lan  average 
premium  also  applies  to  this  term.  'I’he 
])roposed  calculation  was: 

Where: 

P,.  is  the  average  preniimn  for  |)lan  i: 
s  indexes  all  siil)s(:ril)(!rs  enrolled  in  the  plan: 
.\/,  is  the  nninher  of  l)illal)le  ineinher  months 
for  l)illahle  memhers  under  the  policy  of 
snhscriher  s:  and 
is  tlie  ])reininm  for  snhscriher  .s. 


The  final  ciilculidion  is: 

_  Where: 

is  the  average  jn'eminm  for  ])lan  i: 
s  indexes  all  snhscrihers  enrolled  in  the  |)lan: 
is  the  nninher  of  hillalile  meinher  months 
for  the  snhscriher  s; 

/’,  is  the  jneminm  for  snhscrilier  s:  and 
Ml,  is  the  nnmiier  of  hiilahle  memhers  h 
enrolled  in  the  plan. 

The  second  step  is  to  generate  a  set  of 
])lan  average  jnemiums  that 
.standardizes  the  premiums  for  age 
rating.  Flan  premiums  are  standardized 
for  age  by  dividing  the  average  ])lan 
j)remium  by  the  plan  rating  factor 
(calculated  at  the  rating  area  level),  the 
enrollment-weighted  rating  factor 
ap))lied  to  all  billable  memhers 
(discu.ssed  above).  This  formula  is: 

=  P,/iARF,) 


P,A''  is  plan  /'s  ago  standardized  average 
premium: 

is  the  average  ])reminm  for  |)lan  i;  and 
AliP,  is  the  allowal)le  rating  factor. 

The  third  and  final  step  is  to  com|)ute 
a  GC’.F  for  each  area  in  each  risk  ])ool 
iind  assign  it  to  all  ])lans  in  that  area. 
This  is  accom])lished  with  the  following 
calculation: 
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level  plan  premiums  in  a  geographic  area  by  the  average  of  those  premiums  Statewide. 

I  he  numerator’s  summation  is  over  all  silver-level  plans  within  plan  /'s  geographic  area, 
so  Zarea  =  1-  Similarly,  the  summation  in  the  denominator  is  over  all  silver-level 
plans  in  the  State,  so  Estate  =  1. 


With  the  exception  of  the  plan 
average  risk  score  calculation  discus.sed 
above,  all  of  the  other  calculations  used 
in  tlu!  payment  transfer  formula  an? 
l)as(!(l  on  billable  memlxMs  (that  is. 
children  who  do  not  count  toward 
familv  policv  premiums  are  excluded). 
Nbnnber  months,  tlu;  .State  average! 
jrreminm.  the  allowable  rating  factor, 
and  the  geographic  cost  factor  an!  all 
calculat(!(l  based  on  billable  memb(!rs. 

(jonuiunU:  \V(!  r(!ci!ived  one!  comm(!nl 
re(pi(!.sting  that  Illl.S  include  a 
geograjehic  cost  adjustimuit  (!ven  if  the! 
.State!  e!le!e;te!ei  lee  eise!  eene  rating  :ire!:i. 
Aneethe!!’ e;e)mme!nte!r  seigge!.sle!el  theit  Illl.S 
ineiluele  an  aeljustment  in  the  risk 
iieljustment  meUheeelejleegy  tlnit  ae;e:e)emts 
fe)r  the!  ine:re!ase!ei  e:e)st  e)f  preevieling  e:are! 
in  rural  arexis. 

Ii(‘Si)()ns(i:'Y\w  purpeese  e)f  the! 
ge!e)gr;iphie:  e;e)st  aeljustmemt  is  le)  n'lneeve 
eliffe!re!ne;e!S  in  jereminm  elue  te)  alleewable 
ge!e)gnij)bie:  rating  variatie)n.  We  believe! 
that  the!  e:e).sl  eef  e:are!  in  a  |)artie;ular  arexe 
are!  refleu^eel  in  premiums,  anel  the!refe)re! 
e;apture!el  in  the  geuegraphie:  e:e)st  fae;tor 
aeljnstmenl.  Issuers  eef  plans  in  a  .State 
with  a  single  rating  are!a  woeilei  not  vary 
rate!.s  within  the  .State  baseel  een 
ge!e)gr;i|)hv.  anel  se)  it  weeidel  neet  be! 
ne!e:e!ssarv  te)  re!me)ve!  eliffe!re!ne:e!s  in 
pre!mienns  eleie  te)  alle)we!el  rating 
variatie)!!  ba.se!el  e)n  ge!e)grai)hy. 

el.  Overview  e)f  the!  Data  (;e)lle!e:tie)n 
Ap])re)ae:h 

In  §  1.')3.2().  we!  |)re)j)e).se!el  a  te!e;lmie;al 
e:e)rre)e:tie)n  te)  the  eledinitie)))  e)f  risk 
aeljustment  el.ita  e:e)lle!e:tie)n  appre)ae:h. 

We!  pre)])e)se!el  te)  elelete!  “anel  aueliteel''  se) 
that  the  eledinitie)!)  e)f  risk  aeljeistmeait 
elata  e:e)lle!e:tie)n  appre)iie:b  meeans  “the 
spe!e:ifie:  pre)e:e!elure!s  bv  wbie:b  risk 
aeljeistment  elata  is  te)  be  store!el. 
e;e)lle!e:le!el.  ae:e:e!.sse!ei.  transmitte!el. 
valielateel  anel  the  a|)plicable 
timeframeis.  elata  feermats.  anel  privae:v 
anel  seuairitv  .stanelarels."  We  re!e:e!ive!ei  ne) 


e:e)nmu!nts  e)n  the  i)rope).se!el  tee;hnie:al 
e;e)rre!e;fie)n  te)  the  definitieen  e)f  eleita 
e:e)lle!e:tie)n  appre)ae:h.  anel  are  finalizing 
the  pre)visie)n  as  pre)|)e).se!el.  Ceemments 
re!gareling  the  ehitii  e:e)lle!e:tie)n  appre)ae;h 
fe)r  the  risk  aeljustment  j)re)gram  are 
iielelresseel  in  .se!e:tie)n  ill. (I.  e)f  this  final 
rede. 

We  alse)  pre)pe)se!el  te)  me)elifv 
§  l.')3.34()(b){3)  by  aeleling  the!  iidelitieenal 
re!slrie;lie)n  that  “Use  anel  eiise;le)snre!  e)f 
perseemilly  iele!ntiriable!  iide)rm;itie)n  is 
iimite!el  le)  lhe)se!  peirpe)se!s  fe)r  whie:li  the! 
])e!rse)nallv  ielentifiahle!  iidormatieen  was 
e:e)lle!e:le!el  (ine;lneling  leer  peirpe)se!s  e)f  data 
valielatie)!))."  “I’enseenally  iele!ntifi;ihle! 
infe)rmatie)n"  is  a  hre);ielly  nseni  te!rm 
ae;re)ss  Feeleral  age!ne;ie!s.  anel  has  heu!!) 
ele!fine!el  in  the!  Offieie  e)f  Management 
anel  Bnelge!!  Memeeranehim  M-()7-l() 
(May  22.  2007).'-  1’his  iieielilie)n  will 
further  e!nsure!  the!  |)rivae;y  anel  se!e:eirify 
of  peelentially  sensitive  elata  by  limiting 
the!  u.se  eer  elise:le).seire!  e)f  emy  per.sonallv 
ielentifiahle  inlbrmalie)!)  ce)lle!e:te!el  <is  a 
part  e)f  this  preegram.  We  re!e:e!ive!el  no 
eieemments  em  the!  |)re)pe).se!el  moelirie;atie)n 
anel  are  finalizing  the  preevision  as 
pre)])e)se!el. 

e.  .Sedieeiule  feir  Risk  Aeljustment 
Uneler  1. '53. 01 0(a).  issuers  e)f  risk 
iieljustment  e.overeul  iilans  will  jneiviele! 
Illl.S  with  risk  aeljn.stment  elata  in  the 
feirin  anel  manner  s])e!e:ifie!el  hv  l  ll  hS. 
Uneler  the  HH.S-eiperateel  risk 
aeljiistmemt  preignim.  i.ssueirs  will  neit 
senel.  hut  must  niiike  iivailahle!  te)  Illl.S. 
anenivmizeel  e:laimsanel  emreillmeint 
eliita.  as  speuafmel  in  se!e:tie)n  III.U.  eif  this 
fiiiid  rule!,  leer  he!nefil  vesir  2014 
he!ginning  )anuary  1.  2014.  Rnreelleu!  risk 
se;e)re!s  will  he!  e:ale;ulate!el  ha.seel  em 
e!nrolle!e!  e!nre)lhne!nt  pe!rioels  anel  edaims 
elale!s  e)f  eli.sediiirge  that  e)e;e;ur  hedweu!!! 
laiuiarv  1. 2014  anel  DeHiemhe!!'  31. 2014. 

.\viiilal)l(!  ill:  http:/ /www.whitfhonsn.'^ov/siics/ 
iifltntlt/lilrs/omh/iiu‘immmdti/\y2tH>7/mtt7-l(i.p<i(. 


Rnre)lle!e  risk  sexires  for  suhseupient 
he!ne!fit  ye!ars  will  he  e:ide;ulateel  haseul  on 
edaims  anel  e!nrollme!nt  perie)els  for  that 
same  benefit  yeiir. 

As  se!t  Ibrth  in  the  propeeseel  §1.')3.730. 
edaims  te)  he!  iiseel  in  the  risk  se:e)re! 
I'.aleailation  mu.st  he  miiele  aviiilahle  to 
Illl.S  hv  April  30  e)f  the  yeuir  fe)lle)wing 
the!  he!ne!fit  yeair.  We!  heliewe!  this  date 
])re)viele!S  leer  <mi])le!  ediiims  run-e)ut  te) 
enseire!  thiit  eli<igne)se!s  fe)r  the  benefit 
year  iire  e:apture!el.  while  pre)vieling  I  IDS 
sidfiedeait  time  te)  run  e!nre)lle!e!  risk  se;e)re!. 
])lim  iive!rage!  risk,  iinel  piivments  anel 
ediiU'ge!.s  e;ale:uliitie)ns  iinel  me!e!t  the  june 
30  elesielline  ele!se:rihe!il  at  the 
re!ele!signiite!el  ^  1.')3.310(e!).  Uennments  in 
re!S|)e)nse!  to  the  preiposeul  1. '53. 730  are 
iielelre!sse!el  in  seediem  111.0  eif  this  final 
rede!. 

(joniiiiant:  We  re!e;e!ive!el  a  numh(!r  e)f 
eiemnnents  that  Illl.S  sheeidd  ])roviile! 
issuers  with  inte!rim  re!pe)rts  eif  risk 
.se:e)re!s  anel  either  infeirmation. 

Httsponsn:  We  are!  eaemmitteel  to 
imple!menting  the  risk  aeljustment 
preegram  in  a  trans))iirent  wiiy,  iinel  seek 
to  ])re)viele  issuers  with  the  informatiem 
nee;essary  feer  program  e)])e!riitie)ns  anel 
nite  eleveleepment.  We  are!  a.ssei.ssing  the 
feasibility  of  preivieling  ])rogram 
infeermation  ])rie)r  to  the  edeese  of  the 
h(!ne!fit  yeiir. 

4.  State  Alternate  Medhoelology 
a.  Te!edmie:al  Oorreiedion 

The  Preiminm  .Stabilization  Rule 
eistahlislieel  stanelarels  feir  .Stateis  that 
eistahlish  their  own  ri.sk  aeljustment 
lireigrams.  Uneler  the  projieiseel  revisiem 
te)  133.310,  a  .State  may  eistahlisli  a  risk 
aeljustment  preignim  if  it  eleeds  to 
oiierate  an  Rxediimge  anel  is  ajipreiveiel  te) 
eiperate  risk  aeljn.stment  in  the  .State.  If 
a  .State  eleees  not  meeit  the  reiejuireiments 
te)  eiperate  risk  aeljiistmeint,  Illl.S  will 
e:iirrv  eint  all  fimedieiiis  e)f  risk 
iieljustment  em  behalf  eif  the  State.  In 
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S  l.')8.:i2()(a],  we  established  that 
Federally  certified  methodologies  must 
h(!  used  ill  the  ojieratiou  of  the  risk 
adjustment  program,  and  defined  the 
process  by  which  a  methodologv  may 
liecome  Federally  certified.  We 
])ro|)osed  to  modify  1  .'58.:t2()(a)(l )  and 
(a)(2)  to  clarify  that  the.se  methodologies 
must  he  |)uhlished  in  “the  applicable 
annual”  notice  of  benefit  and  payment 
parameters  as  o])]K)sed  to  “an  annual” 
lllhS  notice  of  benefit  and  ])avment 
parameters.  This  pro])osed  change 
makes  clear  that  methodologies  must  he 
certified  for  use  each  year.  We  did  not 
receive  any  comments  on  this  jiroposed 
change,  and  will  finalize  it  as  jiroposed. 

1).  .State  Alternate  Risk  Adjustment 
Methodology  Evaluation  Criteria 

In  ^  l.'i2.32()(a).  we  specified  the 
elements  recjuired  to  he  included  with 
the  reque.st  to  HH.S  for  certification  of  an 
alternate  risk  adjustment  methodologv. 
.Section  l.'i2.22()(a)(l)(i)  states  that  a 
reipiest  for  certification  for  an  alternate 
methodologv  must  include  the  elements 
specified  in  ^  1. '12.220(1)).  which 
includes  a  comjilete  de.scrijition  of:  (1) 
The  risk  adjustment  model;  (2)  the 
calculation  of  jilan  average  actuarial 
risk;  (2)  the  calculation  of  payments  and 
charges:  (4)  the  risk  adjustment  data 
collection  ajijiroach;  and  (.'ll  the 
.schedule  for  the  risk  adjustment 
jirogram.  .Section  1  .'i2.22()(a)(  1  )(ii)  states 
that  the  alternate  methodology  retjiiest 
must  also  include  the  calibration 
methodology  and  frecpiencv  of 
calibration,  and  l.')2.22()(a)(l)(iii) 
jirovides  that  the  recpiest  must  include 
statistical  jierformance  metrics  sjiecified 
by  HITS.  .Section  l.'i2.22()(a)(2)  recpiires 
that  the  recpie.st  also  include  certain 
descriptive  and  exjilanatory  information 
relating  to  the  alternate  methodology. 

We  proposed  to  evaluate  risk 
adjustment  methodologies  based  on  the 
information  submitted  under 
§  l.'i2.22()(a).  We  jiroposed  additional 
evaluation  criteria  to  certifv  alternate 
risk  adjustment  methodologies  in  a  new 
jiaragrajih  §  1. '52. 220(1)). 

In  the  new  1.')2.22()(h)(l).  we 
jirojio.sed  to  consider  whether  the 
alternate  risk  adju.stment  methodology 
meets  criteria  that  corresjiond  to  the 
elements  of  the  alternate  methodology 
recjuest  described  in  jiaragrajih 

l.')2.22()(a)(  1 )  and  (2).  .Sj)ecific:ally,  we 
stated  that  we  would  he  evaluating  the 
extent  to  which  an  alternate  risk 
adjustment  methodology: 

(i)  Exjilains  the  variation  in  health 
care  costs  of  a  given  jiojinlation: 

(ii)  Links  risk  factors  to  daily  clinical 
jiractices  and  is  clinically  meaningful  to 
jiroviders: 


(iii)  Encourages  favorable  behavior 
among  jiroviders  and  health  jilans  and 
discourages  nnfavorahle  behavior; 

(iv)  Uses  data  that  is  comjilete,  high 
in  (jnality,  and  available  in  a  timely 
fashion; 

(v)  Is  easy  for  stakeholders  to 
understand  and  imjilement; 

(vi)  Ih'ovides  stable  risk  scores  over 
time  and  across  jilans;  and 

(vii)  Minimizes  administrative  costs. 

For  examjile,  to  determine  the  extent 

that  an  alternate  methodology  exjilains 
the  variation  in  health  care  costs  of  a 
given  jiojiidation,  we  would  consider 
whether  the  risk  adjustment  model  was 
calibrated  from  data  reflecting  the 
aj)j)lic;ahle  market  benefits,  was 
calibrated  on  a  samjile  that  is  rea.sonahlv 
rejire.sentative  of  the  anticijiated  risk 
adjustment  jiojiidation.  and  was 
calibrated  using  a  sufficient  .samjile  to 
ensure  .stable  weights  acro.ss  time  and 
Jilans.  In  addition,  in  evaluating  this 
criterion,  we  would  consider  whether 
the  methodology  has  suitalily 
categorized  the  tyjies  of  jilans  subject  or 
not  subject  to  risk  adjustment,  given  the 
overall  ajijiroach  taken  hv  the 
methodology  and  the  goal  of  the 
jirogram  to  account  for  jilan  average 
actuarial  risk.  .States  must  jirovide  a 
rationale  for  the  methodologv’s 
ajijiroach  to  the  jilans  subject  to  risk 
adjustment.  Under  this  jirojio.sed 
criteria,  we  would  akso  evaluate  the 
.State’s  method  for  calculating  jiavments 
and  charges. 

In  the  jirojio.sed  1  .')2.22()(1))(2).  we 
would  consider  whether  the  alternate 
methodology  comjilies  with  the 
recjnirements  of  snlijiart  D,  esjieciallv 
§  1  .'i2.21()(e)  (as  jirojio.sed  to  he 
renumliered)  and  §  l.')2.24().  .Section 
l.'i2.21()(e)  requires  alternate 
methodologies  to  have  a  .schedule  that 
provides  annual  notification  to  issuers 
ofri.sk  adju.stment  covered  jilans  of 
jiayments  and  charges  by  June  20  of  the 
year  following  the  benefit  vear.  Section 
l.'i2.24()(li)(1)  sets  forth  a  numher  of 
minimum  requirements  for  data 
collection  under  risk  adjustment, 
including  standards  relating  to  data 
jirivacy  and  security.  While  the  Federal 
ajijiroach  will  not  directlv  collect  data 
from  is.sners,  lint  instead  will  use  a 
distributed  ajijiroach  that  will  not 
include  jier.sonallv  identifiahle 
information,  the  Freminm  .Stabilization 
Rule  gave  .States  the  flexibility  to  design 
their  own  data  collection  ajijiroach, 
jirovided  jirivacy  and  security  standards 
are  met.  The  jirivacv  and  securitv  of 
enrollees’  data  is  of  jiaramonnt 
imjiortance  to  HITS,  and  the  data 
ciollection  ajijiroach  in  an  alternate 
methodology  must  jirotecl  jiersonally 
identifiahle  information,  if  anv,  that  is 


.stored,  transmitted,  or  analyzed,  to  he 
certified.  The  ajijilication  for 
certification  of  the  alternate 
methodology  should  identify  which 
data  elements  contain  jiersonallv 
identifiahle  information,  and  should 
sjiecifv  how  the  .State  would  meet  these 
data  and  jirivacv  securitv  recjuirements. 

In  4}  l.‘i2.22()(h)(2),  we  jirojio.sed  to 
consider  whether  the  alternate  risk 
adju.stment  methodologv  accounts  for 
jiayment  transfers  across  metal  levels. 

\Ve  believe  that  sharing  risk  across 
metal  levels  is  a  critical  jiart  of  a  risk 
adjustment  methodology  as  new  market 
reforms  are  imjilemented  because  of  the 
need  to  mitigate  adverse  selection  ac:ros.s 
metal  levels,  as  well  as  within  metal 
levels,  d’he  jirojiosed  HH.S  risk 
adjustment  methodology  transfers  funds 
between  jilans  acro.ss  metal  levels,  anil 
under  this  jirojiosal,  .State  alternate 
methodologies  would  do  so  as  well. 

Under  the  jirojio.sed  HH.S  risk 
adjustment  methodology,  we  will  ajijily 
risk  adjustment  to  catastrojihic  jilans  in 
their  own  risk  jiool — that  is,  we  will 
transfer  funds  between  catastrojihic 
Jilans,  hut  not  between  catastrojihic 
Jilans  and  metal  level  jilans.  For  a 
numher  of  jilans,  such  as  student  health 
Jilans  and  jilans  not  .subject  to  the 
market  reform  rules,  we  will  not  transfer 
Jiavments  under  the  HH.S  risk 
adjn.stment  methodologv.  However,  as 
di.scussed  above,  we  believe  that  .States 
should  have  the  flexihility  to  snlimit  a 
methodology  that  transfers  funds 
between  these  tvjies  of  jilans  (either  in 
their  own  risk  jiool  or  with  the  other 
metal  levels). 

In  1.')2.22()(1))(4).  we  jirojio.sed  to 
consider  whether  the  elements  of  the 
alternate  methodology  align  with  each 
other.  For  examjile,  the  data  collected 
through  the  data  collection  ajijiroach 
.should  align  with  the  data  required  by 
the  risk  ailjnstment  model  to  calculate 
individual  risk  scores. 

Uommenf;  A  commenter  reijnested 
further  clarity  on  §  1.52.22()(a)(2)(iii). 
which  reijuires  that  a  .State's  reijnest  to 
ojierate  an  alternate  methodology  mn.st 
include  an  a.sse.ssment  of  the  extent  to 
which  the  methodology  encourages 
favorable  behavior  among  jiroviders  and 
di.sconrages  unfavorahle  behavior. 

/fe.s/ion.se;  VVe  jirovided  examjiles  of 
favorable  and  nnfavorahle  behavior  in 
the  jirojio.sed  rule,  at  77  FR  at  721 4(). 
There,  we  stated  that  we  would  consider 
whether  the  alternate  methodology 
discriminates  against  vulnerable 
jiojiulations,  as  evidenced  by  unjustified 
differential  treatment  on  the  basis  of 
features  like  age.  disability,  or  exjiected 
length  of  life.  We  also  stated  that 
alternate  methodologies  should  take 
into  account  the  health  care  needs  of 
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diverse  segments  oi  the  risk  adjustment 
|)()|)ulation.  inclnding  but  not  limited  to 
women,  children,  people  with 
disabilities,  and  other  vulnerable 
groups.  We  will  provide  hirther 
guidance  on  these  criteria  in  connection 
with  onr  evaluation  of  i)articnlar 
])roj)osed  .State  altcMiiate  methodologies. 

(A)iunu!nt:  A  comment(;r  nupiested 
that  HlhS  delete  the  ndenmce  to 
"stakeholders"  in  the  criterion  that  an 
alt(!rnate  methodology  la;  easy  to 
nnder.stand  and  replace  it  with  the  term 
"carriers." 

lU^sponsn:  Risk  adjustment  aliects  the 
overall  stability  oi  State  insurance 
markets,  with  potential  impacts  on 
many  individuals  and  entities, 
inclnding  .State  governments  and 
enrolle(!s.  Therefonc  we  believe  the 
methodology  should  he  reasonably 
comj)rehensihle  to  all  enrollees  and 
entities,  or  ".stakeholders."  We  will 
maintain  onr  ns(!  oi  "stakeholders" 
rather  tlian  "carriers"  because  wi; 

Ixdieve  tliat  all  affected  individuals 
should  1)(!  reasonably  able  to  understand 
the  methodologv. 

(.'oiuiucnt:  A  conunenter  recpiestcul 
that  HIl.S  approve  alternate 
mcithodologies  imhipendent  of  a  .State's 
factor  weights. 

/fe.s/KUJ.se:  An  alternate  imjthodology's 
factor  weights  may  influence  the  risk 
adjustnumt  methodology’s  ability  to 
meet  the  (ivalnation  criteria,  rhi!  factor 
wciights.  thenddre.  will  he  incluiled  in 
the  evaluation  process. 

Comnwnt:  A  conunenter  generally 
supjjortetl  our  alternate  methodologv 
certification  process,  hot  rec;onunemhKi 
that  we  additionallv  rerinire  that  a 
.State’s  proj)o.sed  alternate  methodology 
mn.st  perform  similarly  to  or  heller  than 
the  HH.S  methodology  i)i  that  .State. 

Re.s’poyj.s'c;  W(;  hidieve  it  would  he 
difficult  to  asse.ss  whether  a  .State’s 
methodology  performs  "hcdter”  than  tin; 
HH.S  methodology  in  light  of  the  various 
|)olicy  goals  that  different  .States  may 
hav(*  in  mind.  We  believe  that  .States 
understand  their  markets  well,  and  that 
the  jjroposed  set  of  criteria  is 
sufficiently  detailed  to  achieve  a  high 
(juality  risk  adjustment  methodologv. 
'rherefori!.  we  an;  finalizing  these 
criteria  as  proposed. 

(lomiuimt:  A  conunenter 
recommended  that  .Stall!  alt(!rnate 
methodology  ajjplications  he  made 
available  to  the  public. 

/fe.s'/jo/j.se;  HH.S  is  committed  to 
transpaniiicy  in  its  process  of  (ivalnating 
and  certifying  .State  alternate 
methodologies.  We  will  publish 
approved  .State  alternate  methodologies 
in  the  annual  HH.S  notice  of  benefit  and 
payment  parameters,  hecause  we 
nupiire  that  .States  publish  their 


alternate  im!thodologi(!s  in  the  .State 
notice  of  benefit  and  payment 
parameters,  we  believe  that  this 
publication  is  sufficient  for  public 
access  to  the  imithodology  it.sidf  and 
other  sn])porting  information. 

c.  Payment  and  (’.barges 

In  the  preamble  to  the  Priiminm 
.Stabilization  Rule,  we  noted  that  we 
|)lan  to  establish  a  national  method  for 
calculation  of  pavments  and  charges.  In 
the  ])ropo.sed  rnli!.  we  exjjanded  on  this 
a])proach  by  designating  areas  of  .State 
fhixihility  within  the  general  ajiproach 
to  iiayment  transfers.  We  received  no 
comments  on  the  national  method  for 
calculating  jjayments  and  charges  or  tlu! 
.State  llexihility  within  this  method.  We 
are  finalizing  this  apj)roach  as  pro]K)sed. 

.'j.  Risk  Adjustment  Data  Validation 

We  ))roposed  to  add  a  new  subsection. 

I.'j3.(i3().  which  set  forth  risk 
adjustment  data  validation  standards 
ap])licahle  to  all  issuers  of  risk 
adjustment  covered  plans  when  HH.S  is 
oi)(!rating  risk  adjn.stment.  We  propos(!d 
that.  h(!ginning  in  2014,  HH.S  will 
conduct  a  six-stage  data  validation 
program  when  operating  risk  adjn.stment 
on  behalf  of  a  .State:  (1)  .Sam])le 
selection;  (2)  initial  validation  audit:  (3) 
s(!coud  validation  audit;  (4)  error 
(!Stimation:  (.'j)  apjaials;  and  (0)  paymiiiit 
adjnslnuiuts.  We  noted  that  .Statcis  are 
not  re(pur(!d  to  adopt  this  HH.S  data 
validation  nuithodology.  W(!  are 
finalizing  these  provisions  as  j)ropos(!d. 

(Jonniuiiit:  We  rciceivcul  a  comment 
asking  that  the  co.st  of  tlu!  audits 
associated  with  data  validation  he  paid 
for  by  the  Federal  govc'rnment. 

Hcsponsa:  A{  this  time,  it  is  the  policy 
of  HH.S  that  costs  related  to  the  .second 
validation  audit  ])rocess  he  borne  by  the 
Fedfiral  government,  while  costs 
a.ssociated  with  initial  validation  audit 
])rocess  he  borne  by  the  ap])licahle 
issuer.  W(!  note  that  a  .State  may  choo.s(! 
to  allocate  the  c;osts  of  data  validation 
diffenintly  when  operating  its  own  risk 
adjustment  program. 

Comnwnt:  We  receivcul  a  comment 
recjnesting  that  data  validation 
recpiirements  Ix!  expnis.sed  in 
(j  1  .‘53.71()(c).  relating  to  data  collection 
standards. 

l{(;si)ons(;:  We  are  finalizing  the  data 
validation  r(!(|uirements  in  1  .'53.830. 
We  helievi!  that  tlu!  data  valiilatiou 
re{pur(!ments  should  rciinain 
independent  of  tlu!  data  collectic)n 
standards  because  the  data  validation 
r(!(]uirements  are  specific  to  tlu!  HH.S- 
operated  risk  adjustment  program  and 
the  data  collection  standards  ajjjily  to 
both  the  ri.sk  adjustment  and 


reinsurance  programs  when  o])(!rated  hv 
HHS. 

(k)mnwnl:  We  received  a  comment 
expressing  concern  that  the  data 
validation  process  as  descrihcid  will 
extend  beyond  a  yixir,  ])ot(!ntially 
affecting  payment  transfers. 

liosponso.Wh'.  a])])reciate  the  conc(!ru.s 
of  the  conunenter.  We  intend  to 
comjjlete  the  data  validation  jjroces.s 
within  oiie  year,  in  time  for  |)ayment 
adjiLstiiKiiits  to  he  made  the  following 
benefit  year. 

Comment:  We  received  a  comment 
asking  that  .Stat(!.s  o|)eratiug  risk 
adjustm(!nt  i)rogram.s  he  required  to 
follow  uniform  Federal  data  validation 
standards,  particularly  during  the  first 
few  years  of  the  program. 

Response:  The  risk  adjustment 
program  is  intended  to  he  a  .State-based 
])rogram.  Wi!  believe  that  a  State 
o])eratiug  its  own  risk  adjustment 
]jrogram  .shoidd  have  the  flexibility  to 
im])lement  a  data  validation  ])rogram 
that  best  comj)lement.s  its  program 
clesign.  including  the  .State’s  data 
collection  approach  anil  desiriid  level  of 
audit  complexity.  We  note,  however, 
that  .States  and  issuers  still  must  abide 
by  the  standards  for  developing  a  data 
validation  ])rogram  as  described  in  the 
Premium  .Stabilization  Rule. 

(Comment:  We  received  a  comment 
re(iu(!.sting  clarification  on  how  issuers 
that  leave  a  market  during  the  year  will 
affect  the  .Statewide  data  validation 
process. 

Resi)onse:\\’e  will  provide  further 
detail  on  this  and  other  data  validation 
issues  in  future  rulemaking  and 
guidance. 

a.  Data  Validation  Process  When  HH.S 
()|)(!rate.s  Risk  Adjustment 

(1)  Sam])le  .Selection 

In  §  1. '53. (530  of  the  ])ropo.sed  rule,  we 
di.scussed  some  of  the  guidelines  for 
selecting  a  .statistically  valid  .sample  for 
data  validation.  We  proi)o.sed  that  HH.S 
would  choo.se  an  adeipiate  .sample  size 
of  (iiirollees  such  that  the  estimated 
jjayment  errors  would  he  .statistically 
.sound  and  enrollee-level  risk  scori! 
distributions  would  reflect  enrollee 
characteristics  for  each  i.ssuer. 
Additionally,  the  sanqile  would  cover 
applicable  suhpo])ulations  for  each 
issuer,  such  as  enrollees  with  and 
without  risk  adjustment  diagnoses. 

(jomment:  We  received  a  comment 
asking  for  additional  information  on  the 
statistical  validitv  of  the  expected 
.sample  size  of  300,  inclnding  the 
confidence  interval  and  expected  error 
rate  tolerance.  We  also  received 
nnmerons  comments  reipie.sting  the 
opjjortnnity  to  comment  on  a  j)ropo.sed 
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statistical  selection  inethodologv  in 
intnre  guidance. 

/fe.s/;o/7.se;  VVe  anticijjate  ])roviding 
more  detailed  information  on  the  IIH.S 
sampling  methodology  in  Intnre 
rnlemaking  and  guidance,  including 
samj)le  sizes  and  expectinl  tolerances 
and  coididence  intervals. 

(A)niiu(;nt:  We  received  a  comment 
exi)ressing  support  for  the  inclusion  of 
(mrolhuis  both  with  and  without  risk 
adjustment  diagnoses  in  the  sam])le. 

The  comment(!r  also  suggested  that  111  IS 
conduct  more  comjnehensive  audits  for 
memhers  without  any  risk  adjustment 
diagnoses,  including  full  medical  record 
review  during  the  .second  validation 
audit. 

lif^sponsf^:  Individuals  witlu)nt  risk 
adjustment  diagnoses  will  he  subject  to 
audits  of  their  demographic  information 
as  well  as  medical  record  rex  iews 
during  both  the  initial  and  second 
validation  audits  to  determine  whether 
any  risk  adjustment  HCCs  should  have 
been  a.ssigned  that  were  not.  We 
anticijjate  revisiting  this  policy  after  the 
first  y(?ar  of  the  program  to  as.sess  the 
utility  of  ])erforming  medical  record 
reviews  on  enrol  lees  with  no  HCCs. 

Over  time,  w(;  anticipate  that  issma's 
will  utilize  the  front-imd  1 11  l.S-oi)erated 
data  submission  processes  to  ensure 
they  ar(!  providing  all  rehnant  risk 
adjustment  diagnosis  for  enrolhuas  as 
opposed  to  relying  on  hack-end  audit 
])rocesses  to  reveal  this  information. 

(2)  Initial  Validation  Audit 

In  §  I.'i3.(i3()(h).  we  j)roposed  that 
once  the  audit  samples  are  selected  by 
mis.  issuers  would  conduct 
independent  audits  of  the  risk 
adjustment  data  for  their  initial 
validation  audit  .sam])le  enrollees.  In 
§  l.‘53.tt3()(h](l),  we  propo.sed  that 
issuers  of  risk  adjustment  covered  ])lans 
(Migage  one  or  more  auditors  to  conduct 
ihe.se  independent  initial  validation 
audits.  We  proposed  in  ^  l.‘i3.()3()(bK2) 
through  (4)  that  i.ssuers  ensure  that 
initial  validation  auditors  are  reasonably 
capable  of  performing  the  audit,  the 
audit  is  completed,  the  auditor  is  free 
from  conflicts  of  interest,  and  the 
auditor  submits  information  regarding 
the  initial  validation  audit  to  HHS  in  the 
manner  and  timeframe  specified  by 
lllkS.  These  pro])osed  recpiirements 
wonhl  ensure  the  initial  validation  audit 
is  conducted  according  to  minimum 
audit  standards,  and  issuers  or  auditors 
transmit  necessary  information  to  HITS 
for  n.se  in  the  second  validation  audit. 
We  are  finalizing  these  j)rovi.sion.s  as 
])roposed. 

We  also  ])ro])o.sed  that  i.ssuers  conduct 
data  validation  in  accordance  with  aiulit 
standards  established  hv  HHS.  We 


de.scrihed  three  methods  for  e.stahlishing 
these  audit  .standards,  and  recpiested 
comment  on  these;  approaches. 

(Aiininnnt:  We  receiveil  multiple 
comments  .sngg(;.sting  that  auditors 
conduct  int(;rim  checks  of  issuer  data 
during  the  plan  y(;ar  before  the  formal 
validation  audit.  We  received  a  few 
comments  proposing  that  auditors 
re])e)rt  the  findings  of  the  interim  checks 
to  HHS  so  that  issuers  found  to  have 
outlier  results  could  he  subject  to  greater 
audit  scantiny. 

H(;si)onso:  \\h',  believe  that  retiniring 
auditors  to  ])erform  multiple  interim 
checks  of  issuer  data  throughout  the 
plan  year  will  he  burdensome  for 
issuers.  However,  an  i.ssner  mav 
voluntarily  have  such  checks  ])erformed 
if  it  believes  them  to  he  necessarv  for 
approjji'iate  implementation  of  risk 
adjustment  and  compliance;. 

Conuiwnt:  Wc;  received  a  comment 
asking  that  HHS  sp(;cify  in  future; 
guidance  the  common  coding  and 
documentation  .standards  that  issuers 
will  he  .suhj(;ct  to,  and  provide  issuers 
an  o])port unity  to  comm(;nt  on  the 
standards. 

liesponsfi:  We  will  clarifv  in  future 
rulemaking  and  guidance;  the;  uniform 
audit  standards  that  issuers  and  auditors 
will  he;  suhje;ct  to. 

(Annnient:  We;  re;e:e;ive;el  many 
e:omme;nt.s  supporting  ii  e:e;rtifie:;itie)n 
re;einire;me;nt  for  auditor  firms  before 
ae;ting  as  ii  validation  auditor.  A  numhe;r 
of  e:e)mm(;nte;r.s  su])])e)rte;el  the; 
development  of  audit  stanehirds.  One; 
e.ommenter  supjjorteel  HHS  adojiting 
both  a|)proache;.s. 

Unsponse;:  We;  e;e)nsiele;re;el 
pros])e;e:tive;ly  e;e;rtifying  entities  prior  to 
ae:ting  as  validation  auditors.  This 
a])]jroae:h  is  utilized  he;fore  performing 
audits  on  organizations  ce)lle;cting  and 
re;])e)rting  i)e;rform<me:e  me;a.sure;.s 
through  He;alth  Effee;tive;ne;.s.s  Data  and 
Information  Se;t  (HEDIS).  While;  this 
apj)re)ae:h  may  ensure  that  e;ntitie;.s 
performing  validation  audits  are;  e:a])ahle; 
of  e;onelucting  the  audits  in  ace:ordane:e 
with  HfLS  standards,  we;  he;lieve;  at  this 
time;  that  i.ssuers  will  he;  diligent  in 
selecting  audit  e;ntitie;s  e:apal)le;  of 
e;om])lying  with  MILS  audit  standards, 
and  that  aele;eiuate;  e;nfe)re:e;me;nt  remedies 
exist  shoidel  an  audit  entitv  fail  to 
complv  with  the;  standards.  We;  will 
monitor  the;  performanex;  of  validation 
auditors  to  ele;te;rmine;  whether  suedi 
e;e;rtifie'.atie)n  or  additiomd  safe;gn:nels  are; 
necessarv  in  the;  future. 

(3)  Se;e:e)nel  Validation  Audit 

In  §  l.')3.(i3()(c),  we;  proposed  that  HITS 
retain  an  inde;pe;nele;nt  .se;conel  validation 
auditor  to  ve;rifv  the;  ae:c,uracv  of  the 
findings  of  the;  initial  validation  audit 


using  a  .snh-sam|)le;  of  the;  initial 
validation  audit  .sample;  e;nrolle;e;.s  for 
re;vie;w.  l.ssne;r.s  would  submit  (or  e;nsure; 
their  initiiil  validation  auditor  .submits) 
delta  validation  informeition.  eis  speenfied 
hv  HHS.  from  their  initial  validation 
audit  for  e;ach  e;nre)lle;e;  ine;luele;el  in  the; 
.se;e:onel  validation  audit  suh-sample.  We; 
are;  finalizing  these;  jirovisions  as 
propo.sed. 

(A)iuni(int:  We;  re;e:e;ive;el  a  eiomment 
.sngge;.sting  that  HHS  ])roviele;,  for  both 
the;  initial  and  se;e:onelarv  validation 
audits,  a  eeompeirison  of  a  jilan's 
diagnosis  reporting  ae:curae:y  to  the; 
eialihration  data  set  for  the  risk 
adjustment  models'  diagnosis  eiccuracv 
as  reported  through  Marke;tSe:an  “ . 

Bf^sponst^:  We  do  not  have  ae:e:e;.s.s  to 
the;  unele;rlying  meelie:al  reexirds 
ne;e;es.sarv  to  perform  sue:h  an  audit  for 
the;  e;alihration  data  .se;t.  We  will 
e;on.siele;r  pe;rfe)rming  similar  analy.ses  in 
future  ye;ar.s.  as  more;  data  l)e;come;.s 
aveiilahle. 

Conuiwnt:  We;  re;e:e;ive;el  a  comment 
.se;e;king  edarity  on  whe;the;r  the;  error 
proe;e;.ss  would  he;  l);ise;el  e;xchi.sive;lv  on 
the  .se;e:e)nel  validation  audit,  and 
whe;the;r  the;  re;.sult.s  of  the;  .se;ce)nei 
viilidation  audit  would  he;  aj)i)lie;el  only 
to  the;  suhsample;  unele;r  1  .'j3.()3()(e:). 

Bosponso:  We;  iintiedpate  a])])lying  any 
error  rate;  determined  hv  the;  se;e:e)nei 
validation  audit  to  the;  e;rre)r  rate; 
e:ale;ul<ite;el  by  the;  initiiil  validation 
audit.  This  re;cone;ile;el  e;rror  rate;  will  he; 
e;xtrape)late;d  to  an  i.ssue;r's  entire;  risk 
aeiju.ste;el  po]mlation.  not  just  the; 
.suhsample;  under  §  1  ,'i3.li3()(e:).  We 
intend  to  consult  with  stakeliolders  on 
the  details  of  the;  methodology  for  error 
rate;  e:alciilation  to  inform  future 
rulemaking. 

Coinnwnt:  We  ree;e;ive;el  a  eximment 
asking  HH,S  te;  permit  issuers  to  submit 
additional  information  to  the  seexmel 
validation  auditor  if  the  initial 
inforiuiition  provided  to  the;  initial 
validation  auditor  de)e;.s  not  me;e;t  the; 
])ropo.seel  audit  standards. 

Bnsponso:  We;  do  not  believe  that  it  is 
a|)pre)priate;  or  efficient  to  permit  issuers 
to  submit  cielelitional  information  to  the; 
.se;e:onel  validation  auditor  in  the;  e;ve;nt 
that  the;  initial  information  ])re)viele;el 
does  not  me;e;t  the;  propo.sed  iinelit 
standards.  We;  l)e;lie;ve;  that  limiting  the 
review  of  the;  se;e:onel  validation  audit  to 
only  that  information  meiele;  available 
during  the;  initial  validation  will  he;l])  to 
e;n.sure;  the;  e;ntire;  validation  proe:e;s.s  is 
e;e)mple;te;el  in  a  timelv  manner  and  will 
IH'oviele;  ine:e;ntive;.s  for  making  all 
re;le;vanl  information  available  to  the; 
initial  validation  auditor. 
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(4)  Frror  Kstiination 

In  tin?  preamble  to  tlie  jjropo.siul  rule, 
we  stalcid  that  we  would  estimate  risk 
scon;  error  rates  l)as(!(l  ou  the  tludiugs 
Irom  tlie  data  validation  process.  HUS 
jjlau.s  to  conduct  further  analysis  to 
det(Minine  the  most  (dfective 
methodology  for  adjusting  plan  risk 
scores  for  calculating  risk  adjustment 
])ayment  transfers.  We  are  finalizing 
these  |)rovisions  as  proposetl. 

(joninuiiit:  We  niceivcul  a  few 
comments  nigarding  the  error  estimation 
j)rocess  generally.  One  comment 
propo.sed  a  three-tiered  ap|)roach  to 
extrapolating  error  rates  to  overall  plan 
payment.  The  commenter  suggested  that 
sufficiently  low  (‘rror  rates  within  a 
certain  range  of  model  accuracy  woidd 
receive  no  extrapolation  to  plan 
payment,  while  high  outlier  error  rates 
would  subject  an  issuer  to  an  additional 
round  of  audits.  All  other  plans  would 
reciMve  an  extrapolation  of  tin;  j)lan’s 
(Mi’or  rate  to  its  payment  rate.  Another 
commenter  asked  that  HHS  ])erform  an 
outlic'r  analysis  on  risk  scores  within  a 
•State.  Another  comment(;r  suggested 
that  Illl.S  audit  all  issuers  to  determine 
a  iiKsan  or  expectcul  (jrror  rate;,  then 
|)(!rform  appropriate  statistical  tests  to 
compare  issuer  error  rates  to  this 
(!xp(!cte(l  error  rate,  and  then  determine 
the  im|)act  on  plan  paynamts.  W(!  also 
nuanvcul  a  comnumt  nuiuesting  that 
lllkS  us(;  a  dollar  adjustment  instead  of 
a  j)erc(!nt  adjustment  to  the  risk  scon;. 

lUisponsti:  Following  additional 
engagement  with  stakcdiolders.  w(? 
exp(!ct  to  provide  further  d(!tail  on  our 
approach  to  (aror  estimation  and 
|)ayment  transfer  adjustments  in  future 
rulemaking  and  guidance;. 

f/o/mne;?/:  We  nicenved  a  commemt 
reepiesting  clarification  on  whether  earor 
adjustments  apply  if  an  issuer  under- 
r(!])orts  its  risk  scores. 

/fe.s/jon.se;  Consistent  with  the 
approach  in  Mealican;  Advantage,  we 
intend  to  apply  earor  adju.stments  if  an 
issuer  under-niports  its  risk  scores.  We 
will  provide  further  detail  on  these; 
aeljustments  in  future:  ruleniiiking  anel 
guielime:e;. 

(.'))  Appe:al.s 

Pursuant  te;  ^  1  .'j3.35()(el).  1 11  kS  ea-  a 
•State;  e)|)e:rating  risk  aeljustment  must 
pre)viele;  an  aelmiidstrative  pre)e:e;.ss  te; 
a|)])e;al  elata  valielatie)n  finelings.  We; 
|)re)pe).se;el  in  *;}  1 .53.()30(el)  that  issuers 
lUciy  a|)pe;ai  the;  finelings  e)f  a  .se;e;e)nel 
valielatieni  auelit  ea'  the;  a])|)iie;atie)n  e)f  a 
risk  se;e)re:  erre)r  rate  te;  its  risk 
iieljustment  payme;nt.s  anel  e:harge;.s.  We; 
antie:i|)ate;  that  ap|)e;als  we)ulel  he;  lindte;el 
te)  instane:es  in  whie;h  the  auelit  was  ne)t 


.se;e:e)nel  valielittieai  auelit  stanelarels 
e:stahlishe;el  by  HHS. 

(A)H}nu;nt:  VVe;  re;e;e:ive;ei  a  fe;w 
e;e)mme;nt.s  e:xi)re;.ssing  suppeat  that  the 
appe;als  ])re)e;e;.ss  he;  lindte;ei  te;  the; 
a])piie:atie)n  eefiiuelit  stiinelarels.  :mel  ne)t 
the;  staneliirels  them.selve;.s. 

l{(‘si)()nso:  We;  <ire  finalizing  this 
pre)visie)n  iis  pre)pe)seel. 

((>)  Payme;nt  Aelju.stme;nts 

We;  pre)pe).se;el  thiit  HIkS  we)idel  use;  a 
pre).spe;e:tive  ai)pre)ae:h  whe;n  making 
payme;nt  iielju.stme;nts  ha.se;el  eai  finelings 
fre)m  the  elata  valielatieai  proe:e;ss. 
.Spe;e:ifie:ally.  we;  we)idel  use;  an  issuer's 
elata  vedielatieni  errea'  e;.stimate;.s  frean  the; 
ja  iea'  ye;ar  te)  aeljusl  the  is.sue;r's  average; 
risk  .se:e)re  in  the;  e:urie;nt  transfer  yi;ar. 
Aelelitie)nallv.  he;e;ause  the;  e;re;elihilitv  e)f 
the;  system  is  impe)rtant  for  the  .sue:e;e;.ss 
e)f  the;  j)re)gram.  we;  j)re)po.seel  in 
j)cinigi'aph  §  l.‘)3.()3()(e)  that  HIkS  may 
akse)  aeljust  ])avme;nts  anel  e;harge;s  fe)r 
i.s.sue:rs  that  elo  not  e;e)mplv  with  the; 
initial  or  se;e:e)nel  valielatieai  auelit 
stanelarels  se;t  fe)i'th  in  §  l.'ilktiltOlh)  anel 
(c). 

(A)iunt(nit:  We;  re;e:e;ive;el  a  e:e)mme;nt 
re;epie;.sting  fuithi;r  edaritv  e)n  what 
impae.'t  a  pre)spe:e;tive;  appre);ie:h  te) 
j)ayme:nt  aeljusl me;nt.s  will  have;  e)n  plan 
|)rie:ing  a.ssumptie)ns.  anel  he)w  iie:tu<irial 
.se)unelne;ss  will  he;  maintaine;ei  if  an 
i.s.sue;r'.s  risk  ])re)file:  e:hange;s 
suhstantiallv  ire)m  ve;ar  te;  ve;ar. 

licsponsa:  We;  anlie:ipate;  aelelre;ssing 
lhe:se;  i.ssue;s  fe)lle)wing  .stake;he)lele;r 
e:e)n.sultatie)n.s  prie)r  te)  further 
rulemaking  e)n  elat.i  vaiielatie)n. 

1).  Pre)i)e)se;el  I II  kS-()pe;rate;el  Data 
Vidielation  Pre)e:e;.ss  fe)r  llenefit  Ye;ar.s 
2014  anel  201.'') 

We;  pre)pe).se;el  that  i.s.sue;r.s  e)f  risk 
aeljustment  e;e)ve;re:el  plans  aelhe;re;  te;  the 
elata  valielatiein  j)re)e:e;s.s  he;ginning  with 
elata  fe)r  the;  2014  he;ne;fit  year.  He)we;ve;r. 
elue  to  the;  exanplexity  of  the;  risk 
aelju.stme;nt  pre)gram  anel  the  ekita 
valielation  pre)e:e:s.s.  anel  the  une;e;i'taintv 
in  the;  markeit  that  will  exist  in  2014,  we; 
are;  e:e)ne:e;rneel  that  aelju.sting  pavments 
anel  e;harge:s  withe)ut  first  g<ithe;ring 
infe)rmatie)n  e)n  the;  pre;vale;ne:e;  e)f  eirea' 
e:e)idel  le;ael  te)  a  e:e).stiy  :mel  pe)te;nlially 
ine;ffe;e;live;  auelit  preegiam.  The;re;fe)re;,  we; 
pre)pe)se;el  that  issuers  e;e)nelue;t  ;m  initial 
valielatie)!)  auelit  anel  that  we;  e:e)nelue:t  a 
se;e:e)nel  v;ilielatie)n  auelit  fe)r  he;ne;fit  ve;iirs 
2014  anel  2015,  hut  that  we;  we)idel  ne)l 
aeljust  i):)yme;nts  anel  e;harge;.s  hase;el  eai 
valielatie)))  fi))eli))g.s  )h))i))g  th):.se;  Ih’sl 
twe)  ye;ars  e)f  the;  i))e)g)'i)))).  Altheaegh  we; 
l))e)i)e)se;el  ))e)t  te)  aeljust  pay)))e;nts  a)iel 
e;ha)ge:s  ha.se:el  ea)  e;r)'e)r  e;.sti)))ates 
eli.se:e)ve:));el,  we;  )ie)te;el  that  e)the;r 
re;)ne;elie;s,  sue:h  <)s  pre).see:ulie)))  enieler  the; 


issuee's  )ie)l  i))  e:e))))plia)ie;e;  with  the;  risk 
aeljust )))e;nt  p)'e)gi'a)i)  )e;e]ui)'e;)ne;)its. 

\Ye  )e;e|ue;.ste;el  e;e))m))e;)it.s  e))i  this 
;)pp)e)c)e;h,  ]);irtie:uhirly  with  )'e;spe;e:t  te; 
i)np)'e)ve;)ne;)its  te;  the;  elat.)  valielatie))) 

р) 'e)e:e;.ss  g);)ie:)ally.  whether  the;)e;  a)'e; 
alter)iative;s  te)  fe))'ge)i)ig  e;ha))ge;.s  to 
p;)y)ne)its  a))el  e;hi))'ge;.s  that  we;  she)i)lel 
aeleept,  a)iel  what  )))e;the)els  we;  sheeulel 

с) elopt  te)  e;)i.su)e;  elata  inte;gritv  in  the;  fi)st 
twe)  ye;a)s  of  the;  i)]e)g)a))). 

We;  akse)  )e;e]ue;.steel  e:e))n)))e;))ts  e))i  the; 
l)e).ssihility  e)f  e;e)neh)e:ti)ig  the  se;e:e))iel 
valielatie)))  a))elits  at  the;  a))elite)r  le;ve;l  as 
e)])j)e)se;el  to  the;  issue;)'  level  in  futu)'e; 
ye;ar.s.  As  we;  a))tie:ipate;  that  a  .s)))all 
nu)))he;r  e)f  auelit  fi)'))).s  will  ])e)'ie))')n  the 
)))aje):'ity  e)f  the;  initial  auelits,  this  woulel 
alle)w  us  te)  e;xa)))i:)e  the  ae:ea)rae;y  e)f  the; 
initial  valielation  a))elit  withe)))t  having 
te)  ehaw  la)'ge;  i))itial  valielatie)))  auelit 
)'e:e:e))'el  sa)))ple;.s  fre))))  e;ach  issue;)'  that 
pa)'tie:ipate;.s  i))  risk  aelj))st)))e;))t. 

(k)iinnHnt:  A  nu)))he;r  e)f  e;e)))))))e;nte;rs 
s))p])e))'teel  ))e)t  altering  pay)))e;))t.s  anel 
e;ha)'ge;.s  ha.seel  e)))  2014  anel  201.5  elata 
valielatie)))  )'e;.s))lts.  N))n)e)'e))).s  e)the;r 
e:e)))))))e))te;rs  )'e;e|))e;.ste;el  that  HITS  a])])ly 
e;)')'e))'  )'ate;.s  te)  ])ayn)e))t  t)'a))sfe;)'s  ire))))  the; 
e)ut.se;t  e)f  the;  p)'e)g)'a))),  while;  i)))e)the;)' 
e:e)))))))e;))te;)'  .supj)e))'te;el  i)  e)))e;-v);a)' 
e)h.se;)'vatie)))  ])e;)'ie)el  he;fe))'e  effe;e:ti))g  elata 
viilielatie)))  p;)y)))e;))t  t)'a))sfer,s. 

/fe;.s'/)o;).s'e;;  \Vhile;  we;  i)pp)'e:e:iale:  the 
e:e)))e;e:)')).s  e)f  the;  e:e)))))))e;))te;)'.s,  we: 
e;e)nti))ue;  te)  he;lie;ve;  th:)t  i))  light  e)f  the; 
e:e)n)|)le;xity  e)f  the;  elata  valielatie))) 
p)'e)e:);ss,  twe)  ye;ar.s  e)f  e)hse;)'vatie))) 
e;xi)e;)'ie;))e;e;  will  hel])  HIkS  )'e;fi))e;  its  elata 
Vi)iielatie)))  p)'e)e:e;.ss  hv  e:))ahli))g  us  te) 
gather  .suffie:ie;))t  elata  e)))  issue;)'  <)))el 
a))elite))'  e;)')'e)r.  a))el  will  p)'e)viele;  is.sue;)'.s 
anel  auelite))'.s  enough  ti)))e;  te;  adjust  to 
the;  audit  j))'e)gra))).  Although  we;  a)'e  ))e)t 
aelj)).sti))g  pay)))e;))ts  anel  e;ha)'ge;.s  ha.seel 
e)))  e)')'e)r  rates,  we  note  th;)t  e)the)' 
reeneelies,  sue;!)  as  ])re).see:utio))  U))ele)'  the 
Fi)lse;  Clai)))s  Act.  )))ay  he:  a])])lie'.ahle;  te) 
issue;r.s  ))ot  in  e:o)))plia))e:e  with  the  risk 
aelju.st)))e;))t  j))'e)g)'a)))  re;ep)i)'e;)))e;))t.s  whe;n 
fllkS  e)pe;)'ates  risk  aelj))st:))e))t  e)))  he;half 
e)f  a  .State. 

(dominant :\Vv.  )'e:e;eive;el  )))ultiple; 
e;e)))))))e))t.s  .suppe))'ti))g  the  j)))hlishi))g  e)f 
i)  )'epe)rt  on  oeeur  )'i)te:.s  elise:e)ve;re;el  ehering 
the  first  twe)  ye;ars  e)f  the  elata  valielatie))) 
p)'e)g)'a))).  One;  e:e)))))))e;))te)'  ;)ske;el  fe))' 
aelelitie)))al  e;la)'ifie;atie)))  e)f  the;  e)ve;)'all 
ge)al  e)f  the;  ]'e;])e))'t.  whe;the:)'  the  )'e;pe))'t 
will  iele;))tify  i.s.sue;)'.s  i)))el  ]))'e)viele;)'s.  a))el 
if  the  )'e;i)e))'t  will  elise:le).se;  eree))'  )'ate;.s 
allrihulahle:  te)  ]))'e)viele:r.s. 

/T?.s'/;e)yj.s'e;;  The;  i))te;))t  e)f  the:  )'e;pe))'t  is 
te)  i))'e)viele  issuers  a))el  a))elite))'s 
i))fe))')))atie)))  e)n  the;  le;ve;l  e)f  eree))'  i))  the 
e;e)))))))e;)'e:ial  )))a)'ke;t  u))ele;)' the  HlkS- 
e)pe)'ate;el  )'isk  aeijust)))e:)t  p)'e)g)'a)n. 
Aelelitie)))ally.  we  enay  sluely  the  e;xte;))t 


e;e)))elucte;el  i))  ae:e:e)rela))e:e  with  the;  False  (daiens  Ae:l,  )))ay  he:  i)pj)lie;ahle  te;  te)  whie;h  e;)')'e)r.s  ;it  the;  a))elite)r  le;ve;l 
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(:()nlril)uto  to  risk  score  error  rate 
findings  din  ing  the  initial  validation 
audits.  We  do  not  anticipate  tliat  the 
report  will  identify  jiroviders.  Init  it  may 
identify  i.ssners.  We  do  anticipate  tliat 
the  re])ort  will  identifv  the  error  rates 
attrilnitahle  to  auditors. 

f.’oymju,’/?/;  We  received  one  coininimt 
reipiesting  further  clarification  on  the 
tiinefraine  in  which  issuers  will  he 
directed  to  provide  sample  data  for  a 
henefit  year.  I’he  commenter  also  asked 
for  further  clarification  on  jirogram 
integrity  efforts  if  payment  transfers  are 
not  altered  by  data  validation  audit 
resnlts. 

/le.s'pon.sf We  will  issue  further 
gnidance  aiul  rulemaking  on  these 
matters. 

c.  Data  Security  and  Transmission 

In  §  153.(i.'f()(f).  we  propo.sed  data 
.security  and  tran.smission  reiiiiirements 
for  issuers  related  to  the  111  IS  data 
validation  process.  In  §  1  .'i3.(i3()(f)(l ).  we 
])ropo.sed  that  i.ssners  submit  any  risk 
adjustment  data  and  source 
documentation  sjiecified  by  HHS  for  the 
initial  and  .second  validation  audits  to 
mis  in  the  manner  and  timeframe 
established  by  IIHS.  We  projiosed  in 
S  l.'i3.()3()(f)(2)  that,  in  connection  with 
the  initial  validation  audit,  the  second 
validation  audit,  and  any  aiipeals.  an 
issuer  must  ensure  that  it  and  its  initial 
validation  auditor  complies  with  the 
secnritv  standards  de.scrihed  at 
§184.308,  §104.310,  and  §104.312.  We 
did  not  receive  any  comments  on  these 
provisions,  anil  are  finalizing  them  as 
propo.sed. 

0.  State-Submitted  Alternate  Risk 
Adjustment  Methodology 

HUS  received  an  alternate  risk 
adjustment  methodology  from  one  State, 
the  Commonwealth  of  Ma.ssachusetts. 
We  are  certifying  this  methodology  as  a 
Federally  certified  methodology  for  u.se 
in  Massachusetts.  A  siinuuarv  of  that 
methodology,  as  prepariid  by  the 
Commonwealth,  is  juovided  below. 
More  detailed  information  about  this 
methodology  can  he  obtained  from  the 
Commonwealth  of  Massachusetts  upon 
request.  In  addition,  the  Commonwealth 
of  Ma.ssachusetts  must  publish  a  State 
notice  of  henefit  and  pavment 
parameters,  which  will  contain 
additional  detail,  within  30  days  of  the 
publication  date  of  this  final  rule. 

Issuers  and  other  interested  parties 
should  consult  both  of  these  sources. 
Additional  questions  mav  hi;  addres.sed 
to  jean  Yang,  Executive  Director  of  the 
Massachusetts  Health  Connector,  at 
(017)  933-30.'j0. 


a.  I’olicy  Coals  of  the  Massachu.setts 
2014  State  Alternate  Risk  Adjustment 
Methodology 

The  Commonwealth  of  Massachusetts 
shares  the  same  view  as  the  Federal 
government  with  resjiect  to  the 
importance  of  the  risk  adjustment 
program  and  strives  to  achieve  similar 
policy  goals  through  the  State-operated 
risk  adjustment  jirogram  powered  by  an 
alternate  methodology,  'fhe.se  specific 
goals  include  the  following: 

•  The  risk  adjustment  models  should 
accurately  exjilain  variation  in  health 
care  co.sts; 

•  'fhe  clinical  classification  used  in 
the  Commonwealth’s  alternate  risk 
adjustment  models  should  link  risk 
factors  to  daily  clinical  practii:e  and 
should  he  clinically  meaningful  to 
providers; 

•  The  design  of  the  clinical 
classification  and  the  ri.sk  weights  in  the 
(Commonwealth’s  alternate  risk 
adjustment  models  should  encourage 
favorable  behavior  from  ])rovider.s  and 
health  ])lan.s  and  di.scourage  unfavorable 
behavior; 

•  The  design  of  the  Commonwealth’s 
alternate  risk  adjustment  methodology 
should  reflect  the  Commonwealth’s 
market  characteristics.  ex])erience  with 
risk  adjustment,  and  he  supportive  of 
other  health  care  reform  initiatives  in 
the  Commonwealth; 

•  The  Commonwealth’s  alternate  risk 
adjustment  meth.odology  should  use 
data  that  is  complete,  high  quality  and 
available  in  a  timelv  fashion: 

•  The  (Commonwealth’s  alternate  risk 
adjustment  methodology  should  he  easy 
for  stakeholders  to  under.stand  aud 
implement; 

•  The  methodology  should  account 
for  risk  selection  across  metal  levels: 

•  The  risk  adjustment  models  and 
additional  adjustment  factors  should 
provide  stable  risk  scores  over  lime  and 
across  plans; 

•  The  oiieralions  of  the 
Commonwealth’s  risk  adjustment 
program  should  minimize 
administrative  co.sts;  and 

•  There  shonld  he  reasonable 
alignment  among  different  elements  of 
the  alternate  methodology. 

Starting  from  the  same  conceptual 
foundation  as  the  proposed  HHS  risk 
adjustment  methodology,  the  jnojiosed 
Mas.sachusetts  alternate  methodology  is 
designed  to  address  a  numher  of 
Mas.sachusetts-specific  market 
characteristics  and  leverage  existing 
data  infrastructures  to  reduce  the 
administrative  burden  for  health  plan 
issuers  as  well  as  for  the  Health 
(Connector,  which  will  he  administering 
the  ])rogram. 


1).  Conceptual  Framework  for  Risk 
Adjustment  Funds  Transfer 

Mas.sachusetts’s  conceptual 
framework  for  calculating  risk 
adjustment  funds  transfer  is  consistent 
with  the  proposed  Federal  risk 
adjustment  methodology  in  that  funds 
transfer  is  based  on  State  average 
preminm  and  should  iirovide  plans  with 
payments  to  help  cover  excess  actuarial 
risk  due  to  risk  .selection:  that  is,  risk 
ex|)osnre  beyond  the  premiums  issuers 
can  charge  reflecting  allowable  rating 
and  their  applicable  cost  factors. 

Massachu.setts  proposes  a  single, 
merged  risk  adju.stment  ]K)o1  for  metal 
level  plans  in  the  small  groiqi  and  non¬ 
group  market  to  he  consistent  with 
Ma.ssachusetts’s  merged  market  rules. 
(Consistent  with  the  propo.sed  HHS 
methodology.  Massachusetts  proposes 
to  keep  catastro])hic  plans  in  their  own 
risk  adju.stment  pool,  sejiarate  from  the 
rest  of  the  merged  market. 

Ma.ssachu.setts  believes  this  will  help 
ensure  tlu;  accuracy  of  the  risk 
adju.stment  calculations  as  well  as  the 
affordability  of  the  catastrophic  plans 
because  funds  transfer  will  take  ])lace 
amongst  the  catastrojihic  ])lans  only, 
instead  of  between  the  catastrophic 
plans  and  the  metal  level  jilans  if  all 
plans  wen;  mergi;d  in  one  risk 
adju.stment  pool.  It  should  he  noted  that 
under  the  current  regulations  in 
Ma.ssachusetts.  pricing  of  the 
catastrophic  plans  is  subject  to  the  .saini; 
merged  market  rules  as  the  small  group 
and  non-grouj)  jilans.  Keeping 
catastrophic  plans  in  a  .sejiarate  risk 
adju.stment  jiool  does  not  .segment  the 
mark(;t  from  a  pricing  perspective 
because  catastrophic  plans  are  still 
subject  to  single  risk  pool  requirements, 
and  risk  adju.stment  is  retrospective  and 
applies  to  all  non-grandfathered  small 
groiq;  and  non-groiq)  health  jilans, 
including  catastrophic  jilans. 

Due  to  the  lack  of  empirical  data. 
Mas.sachusetts  is  unable  to  calibrate  a 
.separate  risk  adjustment  model  for 
catastrophic  ])lan.s.  It  propo.ses  to  use 
the  bronze  risk  adjustment  model  and 
an  actuarial  value  adju.stment  factor  of 
()..'j7  in  tin;  funds  transfer  calculation  for 
catastrophic  jilans  in  the  initial  years, 
and  revisit  this  approach  in  futun; 
r(;calihration.s  when  empirical  data  is 
available.  Ma.ssachusetts  proposes  to 
tr(;at  student  health  plans  and  plans  that 
an;  not  suhj(;ct  to  the  Affordahh;  (iari; 
Act  Market  Reform  Rules  in  the  same 
manner  as  the  T’ederal  methodology. 

c.  Data  Used  to  D(;velop  Risk 
Adjustment  Methodology 

Mas.sachusetts  used  data  from  three 
different  .sources  to  d(;velop  the  ri.sk 
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adjustment  models  and  additional 
adjustment  factors  in  the 
(Commonwealth's  alternate  risk 
adjustment  methodology: 

•  For  tho  non-grouf)  ond  snntll  group 
luarkot,  (iota  front  the  Mossucluistttts  All 
Paver  (daints  Datahase  (AP(',Dj. 

(Calendar  Year  2010.  and  7/1/2011  to  0/ 
30/2012  memlMnship  and  claims  data 
from  the  Massaclui.setts  Al’(CI).  The 
(Commonwealth  obtained  data  extracts 
on  non-groui)  |)olicy  holders  and  small 
group  memhers  forgrou])  size  ii])  to  100 
with  ages  0  to  04  and  eligible  for 
nnulical  and  pharmacy  coveragi;  during 
the  two  ol)s(!rvation  |)enods. 

(Collectiv(;l\  .  Massachusetts  thinks  they 
are  representative  of  a  significant 
portion  of  the  j)opulation  that  is  subject 
to  the  risk  adjustment  program  under 
the  Affordable  (Care  Act.  Al)out  700.000 
unicpie  individuals  were  inclinhul  in  the 
model  ilevelooment  samj)le. 

•  For  enroll(^es  under  300  percent  FPL 
who  are  not  eligible  for  Medicaid,  data 
front  the  (Joinntonwealth  dare  program. 
Fiscal  Years  2010  and  2011 
(Commonwealth  (Care  jn'ogram's 
meml)(!rship  and  claims.  More  than 
100.000  uni(|ue  memhers  with  ages  0  to 
()4  from  (Commonwealth  (Care  met  the 
.sel(!ction  criteria  and  were  included  in 
tin;  model  development  .sample. 

(Commonw(;alth  (Care  is  a  subsidized 
insurance  program  cr(;ated  as  part  of  the 
2000  Massachusetts  health  care  reform 
law.  It  is  administer(;d  hv  the  Health 
(Connector,  and  .s(;rves  individuals  with 
inconn;  up  to  300  i)(;rcent  FPL  who  are 
not  (;ligil)le  for  M<;dicaid  and  g(;in;rally 
do  not  havi;  acc(;ss  to  (anployer- 
sponsored  health  insuranct;.  As  of 
D(;c(;ml)(;r  2012.  there  an;  clo.se  to 
108.000  memhers  enrolled  in  tin; 
program.  Mas.sachu.setts  anticipates  that. 
(;ffective  Januarv  1.  2014.  a  i>ortion  of 
the  currcait  (Commonwealth  (Can; 
members  will  enroll  in  the  ex])anded 
Medicaid  program,  and  the  remainder 
will  access  QllPs  with  tax  credits 
through  the  Exchange. 

Most  h(;alth  |)lan  issuers  that 
participate  in  the  current 
(Commonw(;alth  (Care  program  are  local 
M(;dicaid  manag(;d  can;  organizations 
("MMCOs”)  whose  provider 
reimhur.sement  h;vel  is  tvpicallv  low(;r 
than  that  of  the  commercial  pay(;rs  in 
Ma.ssachu.s(;tts  for  the  same  types  of 
.services.  'I'o  normalize  jilan  ])aid 
amount  l)(;tween  the  AP(CH  data  and  the 
(Commonwealth  (Care  data, 

Ma.ssachusetts  r(;-pric(;d  ( Common w(;alth 
(Can;  claims  using  unit  ])rices  derived 
from  tin;  AP(CD  data.  This  was  done 
using  the  Milliman  Health  (Cost 
('luidelines''  ("H(C(C")  (Crouper.  The  HCCd 
categorizes  claims  into  more  than  80 
tyjjes  of  services,  allowing  us  to  directly 


compare  unit  ))rices  by  .s(;rvic(;  type 
between  the  (Comnn)nw(;alth  (Care 
claims  and  the  AITCH  claims.  There 
W(;n;  .s(;r\'ic(;  typi;s  with  \'(;ry  lew 
members  in  either  dataset.  To  oi)tain 
robust  unit  cost  estimat(;s. 

Mas.sai:husetts  consolidat(;d  them  with 
other  service  types  that  an;  similar  in 
natun;. 

•  For  additional  stttttjtle  si/.e  for 
ealihnttion  ftttipo.^es.  Calendar  Year 
2010  'I'ruveit  Health  Analytics 
Marketsettit'^  Contntereiai  Claiitts  and 
Fncounters  datahase  for  Ntnv  England 
States.  Mas.sachus(;tts  S(;l(;cted  nn;mh(;rs 
with  ages  0  to  (>4  who  W(;re  eligible  for 
medical  and  pharmacy  coveragi;  in  PPO 
or  (Comprehensive  i)lan  ty])e,  and  n;- 
sampl{;d  tln;m  to  match  the  ag(;/gender 
distribution  of  the  AP(CD  data.  The 
primary  r(;a.son  for  using  the 
Marketscan"  data  was  to  obtain  a  larger 
sample  size  which  allowed  for 
calibrating  more  robust  risk  adjustment 
models  and  to  strengthen  the  data 
(piality  of  tin;  ov(;rall  nnnh;! 
develo])nn;nt  sam])le.  Mas.sachus(;tts 
notes  tliat  data  from  Mark(;tscan '' 
mostly  rei)resent  large  group  ex|n;rience. 
How(;v(;r.  Mas.sachu.setts  thinks  that  it  is 
still  a  u.s(;ful  additional  ilata  source. 
Mon;  than  7()().()()()  uniepn;  nn;mb(;rs 
wen;  includ(;d  from  the  Mark(;tscau  “ 
New  I’Cngland  .States. 

The  consolidat(;d  claims  data  was 
tln;n  proces.s(;d  again  through  tin; 
Milliman  Health  (Cost  (Cuid(;liin;s " 
grouper  system.  The  n;sults  from  the 
groui)er  w(;re  compan;d  to  regional  cost 
and  utilization  b(;nchmarks  and  check(;d 
for  reasonabilitv.  In  this  process. 
Massaclui.setts  (;xcluded  .some 
commercial  payers  in  the  AP(CD  data,  as 
w(;ll  as  certain  claim  lines  in  the 
Market.scan  “  data. 

(1.  Risk  Adjustment  Models 
(1)  HCCCC  Clinical  (Classification 

Using  claims  from  clinically  valid 
sources  (for  examj)le.  laboratory, 
radiology,  durable  medical  (;(iui])ment, 
and  transportation  are  not  consid(;red 
clinicallv  valid),  Mas.sachusi;tts  groujied 
diagnosis  cod(;s  using  tin;  H(C(C 
classification  system.  Ma.ssachusetts 
refer(;nc(;d  the  HCC  classification 
system  in  Popi;  (;t  al.  (2()()()),  a  F(;derally 
fundi;d  res(;arch  study  that  laid  the 
foundation  for  tin;  (CM.S  H(C(C  risk 
adjustment  j)aynn;nt  syst(;m  for 
M(;dicare  Advantage.'-*  'fin; 
classification  sy.st(;m  in  Poj)!;  (4  al. 

(2()()())  contains  approximat(;lv  780 
Dx(Crou])S  which  an;  then  aggregated  to 


'  '  Av<iilal)li!  ill:  hlli>://\\  \\  \\  .<:ins.<>(>v/ltrs(!(iri:li- 
SI(ilislics-l)(il(i-<nul-S\’sl(!int</ll(^i^ciir(:h/ 
U(!(ilih(',nwFiniincin'^lti!\it'\\/(l<n\nU)(i(ls/ 
It-tsurnmnip^l  If). pdf . 


mon;  than  180  condition  catiigories 
(“(C(C"s).  (Clinical  hierarchiiis  an;  then 
applied  on  tin;  (C(Cs  to  create  IKCCs. 
B(;cau,s(;  the  H(C(C  classification  system 
was  originally  desigin;d  for  the  s(;nior 
poj)ulation,  tin;  d(;sigus  of  tin;  condition 
categories  mav  not  he  fiillv  reflective  of 
the  characteri.stics  of  the  commercial 
po|)uhition.  Through  an  it(;rative 
jirocess  using  the  model  development 
sam])le,  Massachii.setts  identified  20 
HxUroups  that  were  not  very  well 
l)n;dicted  und(;r  tin;  original  H(C(C 
grouj)ing  and  promoted  them  into  their 
own  1  KC(Cs. 

\Vh(;n  det(;rmining  acceptable  tyjies  of 
claims  for  grouping  the  H(C(Cs, 
Ma.ssachusetts  modified  the  a])))roach 
outlined  hv  Rope  (;t  al.  (2000)  to  ensure 
that  risk  adjustment  does  not  create 
uuint(;nded  consecjuences  with  n;spect 
to  how  can;  is  accessed  in  the  current 
Massachusetts  market  environment.  F'or 
(;xam])le,  Massachii.setts  acce])ted 
diagnosis  c:odes  from  visit.s/enconnters 
with  nurse  ])ractitioners  and  physician 
assistants,  recognizing  that  in  patient- 
C(;nter  medical  home  and  A(C()  care 
.settings,  nur.se  practitioners  and 
physician  assistants  ])lay  activi;  and 
imiiortant  roles  in  preventive  care  and 
chronic  care  managiiment. 

Massachusetts  also  acciijited  diagnosis 
codes  in  claims  from  skilhid  nursing 
facilities  and  amhiilatory  surgical 
centers  if  the  claims  were  coded  by  a 
clinician. 

In  the  prociiss  of  revising  the  original 
I  KXls  to  better  riillect  the  charccteristics 
of  tin;  commercial  population, 
Mas.sachus(;tt.s  followed  the  same  10 
j)rinciples  for  designing  a  risk 
adjustment  classification  .system  as 
discussed  in  the  pro])o.sed  F'ederal  risk 
adjustment  methodology. 

Compared  with  the  127  HH.S-defined 
HCCs  u.sed  by  the  Federal  methodology, 
Mas.sac;husetls’s  methodology  includes 
102  Massachusetts-defined  HCCs.'-* 
Below.  Massachusetts  discusses  the  key 
considerations  with  regard  to  the 
Commonwealth's  decision  to  ap])ly  a 
more  expansive  set  of  condition 
catiigories. 

Risk  adjustment  is  a  priimiiim 
redistribution  ])roc(;.ss  that  equalizes 
actuarial  risks  among.st  a  .Statii's  luialth 
|)lan  issuiirs  and  heljis  .stabilize 
pr(;miums  under  modified  community 
rating  and  individual  mandate. 
(X)nce])tually.  risk  adjustment  models 
should  he  as  accurate  as  ])o,s,sihle  while 
minimizing  the  jiotential  for  "gaming” 


"  Massadui.sclls's  list  of  lICCs  is  avaiial)l(!  in 
Tahli!  11)  of  111  is  allornato  nu!ll)o(loloj>v.  wliilo  I II  I.S's 
lisi  of  HCCs  is  iJuhlishiKl  olsowhoro  in  this  ruin. 

Nolo  tlial  till!  Iwo  lists  aro  lunnhorod  (lifforontiv, 
and  difforont  ICD-ll  codes  are  associated  with 
different  HCCs  and  D\Cs. 
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and  coding  creo])  A  nua’c  accurate 
model  typically  reijuires  a  higher 
number  of  jiredictive  factors,  and  in  the 
case  of  the  IKXis,  more  IKXis.  However, 
having  more  HCXis  mav  also  open  u]) 
more  opportunities  for  coding  creep  and 
gaming  of  the  svstem.  'riunefore,  a 
car(;fnl  balance  must  Im;  achiinaul. 
Although  Massachusetts  acknowhulges 
that  its  higher  numhiM'  of  1  KXis  may 
create  some  added  ])ot(!utial  for  gaming 
or  coding  criiej),  it  helim’es  this  risk  is 
minimal  luicau.se  it  will  use  only  certain 
claims  tyjies  and  certain  provider  types, 
will  impose  clinical  hierarchies,  and 
will  exchule  cia  tain  vague  diagnoses 
and  codes  subject  to  discretionary 
coding.  Further,  Massachusetts  and  its 
issuers  have  ex])erience  with  the 
nece.ssary  best  practices  of  risk 
adjustment  and  intend  to  implement  an 
(d’fective  data  validation  process. 

'fhe  Affordable  Car(^  Act  risk 
adjustment  program  is  designed  to  be  a 
budget-nentral  nnamue  redistribution 
among  issuers.  Healtb  insuranci!  issuers 
expect  fair  and  adequate  transfer  of 
funds;  that  is.  member  risk  profiles 
shonld  be  accurately  stratified  and 
correctly  ranked. 

'I'he  i;omj)lete  list  of  the  condition 
t:ategories  included  in  the 
Ma.ssacbusetts  models  is  ])rovided  in 
Table  1(1.  Although  Massachusetts 
includes  more  IKXis  than  under  tin; 
propo,s(;d  Federal  methodology,  the 
Commonwealth  notes  that  mo.st 
commercial  risk  adju.stment  models  n.se 
almost  twice  as  many  condition 
categories  as  it  includes  here. 

(2)  I  KX:  Models 

Similar  to  the  IlHS  ajiinoach, 
Ma.ssacbusetts  calibrated  models  for 
bronze,  silver,  gold  and  platinum 
benefit  tiers  .separately  based  on 
actuarial  value.  Due  to  the  lack  of 
em])irical  data,  Mas.sachu.setts  is  unabh; 
to  ajiply  a  separately-calibrated  risk 
adjustment  model  for  catastrophic  plans 
until  a  sufficient  amount  of  data 
becomes  available  in  the  future.  At  the 
pnxsent  time,  it  plans  to  ajqily  the  risk 
adjustment  model  developed  for  bronze 
jilans  to  catastrophic  plans,  and 
proposes  to  use  the  actuarial  value 
adjustment  fac;tor  of  ()..57  (as  provided 
by  the  Federal  methodology)  to  account 
for  benefit  design  related  utilization 
differences  btitween  catastro|)bic  j)lan.s 
and  other  metal  level  plans.  For 
calcnlating  funds  transfer, 
Ma.ssachusetts  plans  to  keep  the 
catastrophic  jilans  in  their  own  risk 
adjustment  ]K)o1  in  the  initial  vears. 
which  is  consistent  with  the  jiroposiul 
Federal  methodology.  Please  also  refer 
to  the  conc(;ptual  framework  for  risk 
adjustment  funds  transfer  above  for 


more  information  on  Massachusetts’s 
treatment  of  catastrojihic  plans  in  risk 
adjustment. 

The  model  dependent  variabh;  is  total 
j)lan  paid  amount,  or  “plan  liabilitv.  " 
Factors  or  explanatorv  variables 
included  in  the  risk  adjustmiMit  models 
are — 1  constant  term.  2  age/gender 
factors.  182  IKXis  and  2  disea.se 
interaction  terms.  Unlike  the  ])ropo.sed 
Fediaal  nuithodology  when;  tlujre  are  3 
sets  of  risk  weights  by  age  cjibort  for 
each  metal  level,  that  is,  l.'i  models  in 
total,  Mas.sachusetts’s  models  do  not 
contain  sejiarate  risk  weights  by  age 
cohort.  The  Mas.sachu.setts  methodologv 
has  4  models,  one  for  each  metal  level. 
The  bronze  model  will  be  applicable  to 
both  the  bronze  plans  and  the 
catastro])hic  plans. 

In  risk  adjustment  modeling  work. 
])artial-year  eligibility  is  ty])ically 
addressed  by  annualizing  the  dependent 
variable  and  weighting  the  least  s(]uari!s 
regressions  by  tin;  fraction  of  eligibility. 
Massachusetts  began  modeling  using 
this  ap])roach  and  found  that  the 
])redictiv(!  accuracv  for  mmubers  with 
short  eligibility,  esjieciallv  newborns, 
was  low.  Upon  further  analyses. 
Massachu.setts  Ixdim'es  that  this  was 
related  to  annualizing  the  de])i!ndent 
variable  and  using  eligibility  duration  as 
weight  in  regressions.  As  a  result 
Massachu.setts  (ixplored  nonlinear 
modeling  tec;hni(]ues  and  developiul  a 
set  of  factors  to  adjust  for  partial-vear 
(digihility.  In  its  risk  adjustment  models, 
the  minimnm  eligibilitv  duration 
riuiuirement  is  1  month. 

Ma.ssachusetts’s  thinking  on  this  issue 
reflects  the  Uommonwixilth’s  exj)erience 
with  programs  that  have  high  turnover 
rates,  such  as  the  (Commonwealth  (Care 
program.  Ma.ssachusetts  believes  that 
priKliction  biases  associated  with 
partial-year  eligibility  coidd  aggravate 
selection  issues  if  not  addressed 
adequately. 

Massachusetts  took  an  iterative 
a])])roach  to  develojiing  the  risk 
adjustment  models.  In  each  iteration, 
factors  with  negative  and/or  statistically 
insignificant  coefficients  and  factors 
without  adeipiati!  sanqile  size  were 
either  (!xciuded  or  combined  with  oth(;r 
factors,  'file  uniiiue  feature  of  the  IICCCC 
risk  adjustment  models  is  clinical 
hierarchy — that  is,  the  coefficient  of  a 
less  .severe  condition  category  should 
not  exceed  the  coidficient  of  a  more 
severe  condition  in  the  .same  clinical 
hierarchy.  This  ensures  clinical  validity 
and  preserves  healthcare  resource  for 
treating  more  severe  medical  conditions. 
Mas.sachusetts  ensured  that  all 
coefficients  follow  the  clinical 
hierarchies.  Where  thev  did  not,  it 


forced  monotonicity  in  the  regression 
coefficients  using  restricted  regressions. 

Because  the  models  are  bv  metal 
level,  one  HCC,  may  receive  4  diffenmt 
risk  weights  in  the  4  models.  Under  the 
assumjition  that  an  IKXi  treated  in  a 
lower  m(!tal  level  plan  shonld  not  lead 
to  higlu!!'  plan  liability  than  if  it  were 
treated  in  a  higher  metal  l(;vel  plan. 
Ma.ssachusetts  also  forced  monotonicitv 
by  IKX]  across  metal  levels. 

In  the  final  models,  all  factors  have 
nonnegative  and  statistically  significant 
coefficients,  and  have  met  the 
monotonicity  reipurements  of  the  HCXls 
and  the  monotonicity  re(|uirements 
Ma.ssachusetts  imposed  by  metal  level. 
Ma.ssachusetts  also  checkiid  that  the 
member-level  total  predictions  are 
monotonic  across  benefit  tiers  by  age/ 
gender  groups.  Table  17  provides  the 
full  set  of  coefficients. 

Below  is  an  example  of  how  to 
cahadate  an  individual  risk  scon;  from 
the.se  H(X]  models. 

/i.vn/a/j/c:  MtanlxM'  001.  maU;.  2.a  V(!ars  old. 
is  onrollial  in  a  (iold  plan  lor  0  months,  am! 
has  IhiHu;  I  l(X]s-l  KXlOO.i.  ll{X;o:i2.  ami 
1I(X;072. 

Mimihnr  Risk  .Scon:  =  Uoiistant  Tia  iii  + 
llnmograijliic  l-'actor  +  .Sum  (Mialical 
Risk  Faclorsl/Dnralion  AdjnslimmI 
Factor 

=  0.  lOHOOH  +  0  +  (4.20:i:{7»  +  1 .00:1277  + 

4. 02.">404)/0. 742202 
=  ]2.0070»."i 

The  (ion.stant  Terms,  Demographics 
f  actor  and  Medical  Risk  Factors  are 
provided  in  Table  17.  The  Duration 
Adjustment  Factors  are  ])rovided  in 
Table  18. 

(3)  Pnulictive  Accuracy 

The  final  moditl  R-.Sijuared  is 
provided  below  in  Table  12. 


Table  12— Final  Model  R-Squared 


Counts  of 
Unique 
Members 

Model  R- 
Squared  for 
Predicting 
Paid  SPMPY 
(percent) 

Platinum  .... 

344,472 

48.54 

Gold  . 

171,207 

52.91 

Silver . 

415,245 

46.66 

Bronze  . 

193,725 

47.58 

The.se  are  comparable  to  the  R- 
Siptiired  levels  observed  in  niiinv 
i:ommercial  risk  adjustment  models. 
Massachusetts  akso  validated  th(i  models 
using  a  more  recent  data  extract  from 
the  Uommonwealth’s  APCD  and 
obtained  similar  R-Scpiared  values. 


.V 
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e.  Adjusting  for  Induced  lleinand 

(1)  Adjusting  for  Metallic  Tier  and  (x)sl- 
.Sliaring  Riidnclion 

In  the  proposcul  rule,  a  set  of  indiuaid 
utilization  adjn.stment  factors  were 
provided  to  account  for  the  expected 
ntili/ation  hivel  diffenMiciJS  associated 
with  different  benefit  levcds  of  ])lans,  as 
well  as  those  that  result  from  C^SRs 
a{)plied  to  Silver  Variation  |)lans. 

Massachn.setts  |)roposes  to  use  the 
HHS  proposed  induced  demand  factors 
to  adjust  for  indiuaul  utilization  tied  to 
metallic  tiers.  In  terms  of  adjusting  for 
induced  utilization  associated  with  (^SR 
through  Silv(!r  Variation  plans, 
however,  its  methodology  must 
appropriately  account  for 
Massachusetts's  uni(|ue  circumstance  as 
relat(;d  to  the  anticipated  cost-sharing 
wrap  above  and  l)(!vond  the  Federal 
CSR. 

As  a  result,  from  the  perspective  of 
induced  utilization  adjn.stment.  tlu; 
factors  su])|)lied  in  the  HHS 
methodology  (s|)ecifically  calibrated  for 
target  AVs  of  78  percent,  87  percent  and 
04  |)(!rcent)  may  not  he  adecpiate  for 
Ma.ssachusetts.  To  ovmcome  this 
limitation,  Massachuscitts  constructed  a 
continuous  induced  demand  curve  hv 
littiiig  a  ])olvuomial  trimd  line  to  the 
IllhS  proposed  induced  utilization 
factors  by  metal  Usvel.  which 
Massachusetts  extemhul  to  100  |)ercent 
AV  and  validated  as  (hiscrilnul  below. 

Using  the  AFUI)  and  Uommonwealth 
Uare  data  sets  Massachn.setts  calculated 
ail  average  memher-month- weighted 
risk  .score  and  an  average  FMFM  claim 
amount  for  each  metallic  tier.  It  then 
hacked  out  the  average  risk  .score  to 
calculate  a  risk-neutral  FMFM  claim 
amount  for  each  metallic  tier. 
Massachusetts  performed  this  analysis 
.sejiarately  for  non-grou]i  and  small 
group  after  adjusting  the  non-group 
results  for  the  impact  of  non-group 
selection.  The  difference  in  the  risk 
neutral  rate  by  tier  is  the  iiujiact  of 
benefit  design  induced  utilization.  With 
data  from  both  the  AFCD  and 
(lommonwealth  C^are.  Massachusetts 
was  able  to  populate  the  curve  with  a 
continuous  range  of  AV  values 
including  those  that  are  clo.se  to  100 
|)ercent. 

The  sample  size  for  bronze  and  silver 
metal  levels  was  too  small  to  he  credible 
hut  for  the  gold  and  platinum  metal 
levels  the  results  were  consistent  with 
the  HHS  factors.  Massachusetts 
detiirmiiKid  that  this  validated  its 


decision  to  u.se  the  HH.S-proposed 
induced  demand  factors  to  adjust  for 
induced  utilization  tied  to  metallic  tiers. 

For  |)lans  subject  to  anticipated  cost¬ 
sharing  wra|)  subsidies  Ma.ssachuscitts 
inteiuls  to  use  tlu;  same  induced 
demand  curve  to  determini!  the 
increased  utilization  as  a  result  of 
subsidized  cost  sharing.  In  Table  18 
below  it  has  listed  induced  demand 
factors  by  actuarial  value  in  2  percent 
increments. 

Table  13— Induced  Demand 
Factors 


Plan  AV 

Induced 

demand 

tactor 

0.  70 . 

1. 000 

0.  72 . 

1. 008 

0.  74  . 

1. 017 

0.  76 . 

1.  027 

0.  78 . 

1. 037 

0.  80 . 

1. 049 

0.  82  . 

1. 061 

0.  84  . 

1. 073 

0.  86 . 

1. 087 

0.  88 . 

1.  101 

0.  90 . 

1.  117 

0.  92 . 

1.  132 

0.  94  . 

1.  149 

0.  96 . 

1.  167 

0.  98 . 

1.  185 

(2)  Adjusting  for  Non-(aou|)  Selection 

The  |)ropo.sed  Market  Reform  Rule 
and  the  projio.sed  HHS  notice  of  benefit 
and  ])ayment  iiarameters  for  2014 
contemi)late  sejiarate  risk  jjools  for 
individual  and  small  grouj)  jiolicies  and 
modified  community  rating  to  he 
ap])lied  se|)arately  within  each  risk 
j)ool.  The  Commonwealth  has  had  a 
merged  small  and  non-grou])  market 
since  its  landmark  reform  in  2000. 
where  small  groups  and  non-group 
l)lans  are  subject  to  the  same  index  rate 
and  pricing  methodology. 

In  order  to  determine  if  there  is  an 
underlying  .selection  dynamic  related 
only  to  members’  group  versus  non- 
grou])  status,  Mas.sachu.setts  ajiplied 
concurrent  risk  adjn.stment  models 
develo])(!d  for  the  C.onunonwealth  to 
merged  market  membership  and  claims 
data  from  the  C.ommonwealth's  AFCD. 
The  models  account  for  co.st  variations 
due  to  demograjihics,  medical 
comorhidities  and  ])lan  hiiiuifit  design. 
The  risk-adjusted  paid  amount  was 
calculated  at  the  member  lev(!l. 

Members  were  grou|)ed  by  non-grou]) 
versus  small  group.  Crou])s  of  1  weri! 


treated  as  non-group  ])olicies  in  its 
analysis.  The  average  actual  annual  paid 
amount  and  the  average  risk-predictiul 
annual  paid  amount  weri!  com])ared  in 
total  and  by  miital  level.  The  ratio  of 
actual  |)aid  to  the  risk-])redicted  ])aid  for 
tho.se  enrolled  in  non-group  products 
was  compared  to  the  same  ratio  for 
those  enrolled  in  small  grou])  ])roducls. 
Any  meaningful  difference  between  the 
ratios  for  these  two  groups  would 
indicate  that  there  is  a  cost  difference 
between  the  tyjJes  of  memhers — that  is. 
non-group  versus  .small  grou]) — that  is 
not  explained  by  the  characteristics 
accounted  for  in  the  risk  adjustment 
models. 

Massachusetts  found  a  higher  average 
ratio  for  the  non-group  market  segment. 
However,  it  also  found  that  this 
selection  was  limited  to  ])latinum  plans. 
As  such.  Massachusetts's  methodology 
includes  an  induced  demand  factor  that 
will  only  he  ap])lied  to  those  enrolled  in 
])latinum  plans.  Bas(!d  on  two  vears’ 
worth  of  .ilT^D  data,  Massachusetts 
found  that  on  average  the  ratio  for 
platinum  ])lans  was  5.7  percent  higher 
for  nou-groiip  over  small  grouj),  while 
for  gold  ])lans  it  was  hroadlv  consistent 
hetwei!!!  non-group  and  small  group. 

The  (;ommonwealth  plans  to  re¬ 
calibrate  this  factor  periodically  based 
on  up-to-dat(!  ex])erience  of  the  market. 
This  factor  will  he  ajiplied  to 
individuals  who  enrolled  in  platinum 
plans  and  do  not  receive  iiremium 
subsidies  or  USRs.  The  individual  risk 
.score  will  he  multijilied  by  this  factor. 

This  adjustment  mechanism  as  jiart  of 
the  risk  adju.stment  methodology  is 
uni(|uely  relevant  to  the  merged  market 
in  Massachusetts.  In  other  States  where 
there  are  separate  risk  pools  for 
individual  plans  and  small  grou])  jilans 
the  selection  differential  is  embedded  in 
the  underlying  claims  hivel  of  each  risk 
])ool. 

f.  (Calculation  of  Funds  Transfer 

The  funds  tran.sfer  calculation 
Massachusetts  projjo.ses  is  structurallv 
the  same  as  the  pro])o.sed  Federal 
methodology,  although  some  of  the 
adju.stment  factors  included  in  the 
(Commonwealth’s  calculation  are 
defined  differently  and  were  developed 
from  the  (Commonwealth’s  own  data. 

Mas.sachusetts  will  use  the  following 
formula  to  calculate  risk  adjustment 
funds  transfers. 


m 


PLRSi-IDFi-GCFi 


AVi-ARFi-lDFi-GCFi 


Y.i{Si  PLRSi -IDFi  GCF^)  -AV^ -ARFi -IDFi  GCFi 
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(1).  wlion; 

7',  =  plan  j’s  risk  adiuslnunil  translbr  ainoiinl 
I^LliSt  =  |)lan  y's  plan  liability  risk  scon; 

Ps  =  avnragn  ])r(!minin  lor  Massacluisntts 
AVi  =  i)lan  y's  mnlal  love;!  AV 
AliPj  =  allowablf!  rating  factor  lor  |)lan  i 
IDF,  =  plan  y's  induced  dennand  factors  for 
benefit  diisign  and  non-gronj)  stdection 
(!(IFi  =  plan  /"s  geographic  cost  factor 
Si=  plan  y's  share  of  tin;  (iominonweallb's 
enrollment 

The  first  fraction  in  forinubi  (1)  is 
premium  with  risk  selection,  and  the 
second  fraction  is  prtunium  without  risk 
•stdection.  Each  compontmt  will  average 
to  1.0  across  all  itlans  in  the 
(lommonwealth’s  merged  market. 
Massachusetts  will  keep  catastro])hic 
plans  in  their  own  risk  adjustment  pool, 
in  this  ca.se,  formula  (1)  will  apply  to 
the  cata.stroj)hic  risk  adjustment  pool 
and  the  metal  level  ])lans  risk 
adjustment  pool  .separately. 

The  calcadation  of  PLRS,,  ])lan  /'s  plan 
liahility  risk  score,  is  the  enrolled 
member  month  weighted  risk  scores  of 
|)lan  i  using  the  risk  adjustment  models 
and  adjnstcid  hv  billable  member 
months.  It  is  calculated  as  shown  by 
HI  IS.  See  the  s(K:tion  above  on  HCC 
models  and  Tables  17  and  18  below  for 
the  risk  weights  and  how  to  calculate 
member  level  risk  .scores.  Mas.sachusetts 
])ropose.s  to  use  this  a])|)roach  for 
calculating  ])lan  liahility  risk  scores 
under  the  as.sum])tion  tiiat  the  |)ro])o.sed 
l''ederal  rule  for  family  rating  will  lie 
replicat(;d  hv  the  (Commonwealth. 

The  calculation  of  the  State  average 
])remium  is  as  shown  by  HHS. 

Mas.sachu.setts  will  use  the  Federal 
adjustment  factors  for  ])lan  AV  in  the 
(Commonwealth’s  funds  transfer 
calculations,  'fhe  AV  adjustment  factors 
(A VO  for  plan  i)  are  listed  in  Table  14 
below. 


I  ABLE  14— AV  Adjustment  Factors 


Metal  level 

— 

AV  adjustment 
factor 

Catastrophic . 

0.57 

Bronze  . 

0.60 

Silver . 

0.70 

Gold  . 

0.80 

Platinum  . 

0.90 

Mas.sachu.setts’s  methodology 
includes  two  .se])arate  induced  demand 
factors  (IDFi  for  plan  /).  one  relates  to 
htuiefit  design  and  (CSR  and  one  for 
group  selection.  These  two  factors  are 
multi])licative,  except  for  individuals 
who  will  receive  Federal  subsidies  and 
additional  State  subsidies,  because  their 
cost-sharing  level  is  prescribed  rather 
than  .selected. 

Allowable  rating  factors  [ARF,  for 
plan  /)  will  include  the  State-defined 
uniform  age  rating  curve.  Fending  final 


State  decision  on  all  rating  factors 
applicable  to  2014,  Massachu.setts  will 
provide  additional  s])ecification.s  as 
needed  on  additional  adju.stment  ste|)s 
to  ensure!  the  accuraev  of  risk 
adjustment. 

Ma.ssachusetts  projxKses  to  calculate 
geogra])hic  cost  factors  consistent  with 
the  mis  methodology,  exce])t  that  it 
plans  to  use  gold  ])lans  as  the 
l)enchmark  for  the  e:ah:ulation.s  l)(!cause 
gold  ])lans  are  expected  to  attract  the 
most  enrollment  in  the  Ma.ssachusetts 
mtirged  market  after  2014,  whereas 
silver  j)lan.s  will  likely  have  nilativelv 
low  enrollment  based  on  the  product 
market  in  Ma.ssachusetts  today.  Having 
a  data  sample  with  sufficient  enrollment 
is  necessary  in  order  to  credibly 
measure  regional  cost  differences. 
Mas.sachusetts  has  not  yet  made  a  final 
decision  on  the  numher  of  rating  areas, 
])ermi.s.sihle  range  of  the  rates  by  area,  or 
the  schedule  for  implementing  the 
changes.  However,  regardless  of  the 
specific  deci.sif)n.s  that  determine  the 
actual  factors,  the  calculations  will 
follow  the  formula  shown  by  HHS. 

g.  Data  (Collection  Approach 

Massachusetts  j)ro])o.ses  an  approach 
to  risk  adju.stment  data  collection  that 
leverages  the  (Commonwealth’s  (ixisting 
AF(CD  as  a  resourc:e  for  data  suhmi.ssion 
to  sui)port  risk  adju.stment  data 
collection.  This  approach  facilitates 
Ma.ssachu.setts’s  ])olicv  goals  of 
administrative  .simi)licity  and 
minimizing  the  numhiir  and  types  of 
data  submissions  by  health  })lan  issuers. 
(Consistent  with  Federal  reejuirements.  it 
also  facilitates  the  use  of  data  that  is 
comjjlete.  high  in  (juality,  and  available 
in  a  timely  fashion.  Moreover,  as 
elaborated  below,  use  of  the  AF(CD 
ensures  that  the  (Commonwealth  does 
not  as  part  of  ri.sk  adjustment  data 
collection  store  any  personally 
identifiable  information  for  u.se  as  a 
uni(iue  identifier  (except  as  may  he 
required  for  data  validation). 

The  AF(CD  is  maintained  by  the 
Mas.saidiusetts  (Center  for  Health 
Information  and  Analysis  (CCHIA)  and 
requires  data  submission  from  the 
following  entities;  Public  payers, 
commercial  insurance  i.ssuers,  health 
maintenance  organizations,  third-partv 
administrators,  and  scilf-insuriid  |)lan,s. 
Data  suhmi.ssions  must  1)(!  filed 
monthlv. 

rhe  AP(CD  collects  jjayer  data  for  all 
members  living  in  Massachusetts. 

Health  plan  i.ssuers  and  other  ])ayer.s 
submit  five  files  each  month:  Member 
eligibility,  medical  claims.  ])harmacy 
claims,  dental  claims  and  provider 
details.  Product  descri])tion  files  from 
all  of  the  j)ayer.s  are  submitted  to  the 
AP(CD  on  a  (juarterly  basis.  Detailed  data 


submission  requirements  are  in  place 
and  available  for  review  on  (CHlA’s  Web 
site.  littp://\\\v\\'.ni(iss.}’ov/chi(i/ 
ivs(;(m:lmr/h(Hilih-(:(irf^-dt^liveiv/hcf- 
(hita-wsoutTA^s/(i\)cd/.  Members  of  a 
Ma.ssachusetts  emplov(!r  group  who  live 
out  of  State  are  currently  excluded 
unle.ss  the  payer  also  holds  a  contract 
with  the  (Commonwealth’s  employ(!e 
hfialth  administrator  to  i)rovide  data  for 
State-covered  non-resident  individuals. 
The  (Ct)mmonwealth  is  working  with 
ClllA  and  the  affected  data  sul)mitter.s 
actively  to  have  this  resolved  before 
2014  to  ensure  the  accuracy  of  risk 
adju.stment.  It  is  akso  working  with 
CCHIA  and  issuers  in  the  (Commonwealth 
to  evaluate  additional  data  elements 
needed  to  support  risk  adju.stment 
calcidations. 

The  APCCD  already  collects  most  of  the 
data  elements  to  supjjort  risk 
adjustment  (see  di.scussion  of  the  data 
extract  elements  below),  and  nearlv  all 
other  elements  have  to  this  date  been 
.scheduled  to  he  added  as  part  of  APCD 
collection.  As  part  of  data  intake, 
automated  data  (piality  checks  are 
])erformed  by  (CHIA.  ()nce  data  are 
(luality  check(!d  the  subset  recpiired  for 
risk  adju.stment  are  proces.scul  for 
|)ur])ose.s  of  creating  an  extract  for  risk 
adjustment  calculations.  (Creation  of  the 
extract  signifies  the  beginning  of  the  risk 
adju.stment  data  collection  process.  The 
extract  provides  only  tho.se  data 
elements  that  are  necessarv  for  risk 
adju.stment  and  contains  no  personally 
identifiable  information  for  use  as  a 
uni()ue  ickintifier  for  an  enrollee’s  data. 

Using  the  data  extract  from  the  AP(CD. 
the  Health  (Connector  will  he 
responsible  for  performing  all  risk 
adjustment  calculations  as  well  as 
facilitating  j)avment  and  charge 
transactions.  The  data  extracts  will  he 
maintained  in  a  secure  environment  that 
meets  ap])licahle  F’ederal  and  State 
.security  standards. 

Below  Mas.sachusetts  describes  the 
data  elements  currently  submitted  to  the 
AP(CD  that  will  he  used  to  create  the  ri.sk 
adjustment  extract.  The  Commonwealth 
akso  reviews  the  Health  (Connector’s 
authority  to  u.se  tlu!  AP(CD  to  .su])j)ort 
risk  adju.stment  data  colhu.tion.  and 
provide  additional  details  on  flata 
{|ualitv  monitoring  and  control,  data 
])rivacy  and  .security  .standards,  and  the 
data  management  plan  for  risk 
adjustment  operations. 

h.  Available  Data  in  AP(CD  for  Risk 
Adjustment 

As  noted,  the  AP(CD  already  collects 
mo.st  of  the  data  elements  needed  for 
risk  adjustment.  Member  files  include 
member  and  suh.scriher  identifiers. 
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relationships,  deinograpliics. 
inlbrination  about  the  payer,  jirodiict 
and  coverage,  and  duration  of 
enrollment.  Claims  files  include  all  paid 
claims  (including  encounter  data  on 
capitat(;d  sia  vices)  for  covenul  .services, 
including  but  not  limited  to 
institutional  and  iirofessional  .services, 
thera|)i(;s.  durable  medical  (U|ui|)ment 
(DMK).  transportation,  laboratory 
.services,  imaging,  and  skilled  nursing. 
I’barmacy  files  include  all  pre.scrilHul 
and  dispen.sed  medications.  Dtaital 
claims  files  include  all  treatments  and 
services.  Provider  files  su|)port  the 
identification  of  providers  l)v  specialty 
and  location.  Product  files  provide 
limited  information  about  tlu;  different 
insurance  products  that  corres|)ond  to 
the  Member  file. 

On  the  (Commonwealth  of 
Ma.ssachusetts  Web  site,  hltj):// 
\\w\\’.ni(iss.t>()v/(:hi(i/ivs(iarch(n/h(^(ilth- 
(:(ive-(Miv(;r\'/h(:f-d(ti(i-ivsaiir(:(‘s/(ip(:d/ 
sid)mHlin;^-d(it(i-1o-1h(‘- 
(ipcd. hind# modulations,  it  has  made 
available  a  table  of  a  subset  of  the  data 
(dements  that  are  current Iv  colhicted 
from  payers.  It  will  use  tlu;  idcaitified 
eleimmts  as  inputs  for  calculating  risk 
adjustment  funds  transfers  and  the 
assignment  of  a  memb(>r  to  the  corr(!ct 
|)lan. 

Then!  are  data  elements  reciuired  to 
calculate  risk  adjustment  funds  transfer 
that  th(!  AP(]D  currently  does  not 
collect,  such  as  montblv  premium, 
emplover  zip  code,  household  income 
level.  Indian  status,  and  AV  or  inputs 
us(!d  to  calcidatc!  AV  using  the  f’ediiral 
AV  calculator.  Massachusiitts  is 
currently  working  with  (CHIA,  other 
State  agenci(!.s,  and  the  issiuas  in 
Massachu.siitts  to  add  these  data 
elements  as  part  of  AP(CD  data 
collection  and  is  working  with  jilans  to 
have  them  suhmittiid  hv  june  1. 2013. 
Some  data  elements — Indian  status  and 
hou.s(!hold  income — will  he  submitted 
to  the  APCCD  via  the  Exchange. 

In  addition,  certain  jilans  may  not 
have  sufficient  claims  (ixperience 
reportcul  in  the  APCCD.  This  gaj)  may 
occur  h(!cause  plans  mav  he  exeinjit 
from  data  submission  or  are  mnv  to  the 
Massachusetts  market.  (Current  AP(CD 
r(!gulations  exempt  small  ])lans  with 
l(!.ss  than  1. ()()()  covenul  liv(!.s  in 
Ma.ssachusetts-hased  plans  from 
submitting  nigular  data  files.  This 
(!xemption  rcicognizes  the  admini.strativ(! 
cost  of  ])rogramming  and  jiroviding 
r(!gidar  data  (ixtracts.  Ifixilth  plan  issiuirs 
that  are  new  to  the  Massachusetts 
market  will  need  to  take  time  to  build 
uj)  the  capacity  to  submit  data  to  the 
AP(Cl)  on  a  regular  basis.  As  such. 
Ma.ssachusetts  jilans  to  (establish  a 
imithod  for  small  and  n(!W-to-market 


plans  to  submit  minimally  necessary 
data  for  risk  adjustnuint  through  an 
altcnnate  mechanism  than  the  AP(CD. 

The  .sp(!cifications  for  this  alternate 
sidimission,  the  stMaire  data  transfer 
iiKithodology,  and  the  communication  of 
rcisidts  to  the  issuers  will  h(!  devtilojied 
as  part  of  risk  adjustment  operations 
and  will  not  use  anv  ixMsonallv 
id(!ntifiahle  information  as  a  unicpie 
id(!ntifier. 

(1)  E(!gal  Authority  for  the  Ihialth 
(Connector  To  Access  AP(Cn  Data  for 
Risk  AdjustiiKiiit 

Ma.ssachusetts  (Ceneral  Laws  (M.  (C. 

L.)  (Chapter  1 18(C^  (i  authorized  the 
Division  of  Ikialth  (Care  Finance  and 
Policy  (DIKCFP)  to  colhict  uniform 
information  from  pid)lic  and  ])rivate 
health  care  jiaycirs  and  to  opiirate  the 
(Commonwcialth's  APCCD.  The 
(Commonwealth’s  authority  to  collect, 
analyze  and  report  luialth  can:  cost  and 
utilization  was  furth(!r  ex])and(!d  with 
the  passage  and  suhseijuent  (siactment 
of  (Cha])ter  224  of  the  Acts  of  2012. 
.S(!ction  10  of  this  law  established  (Cl  11 A 
with  broad  nisponsihilitv  for  health  care 
data  collection,  analysis  and  reporting, 
including  the  AP(CD.  (Cl  11 A  assiumis  all 
of  the  data  colhiction,  managenuiiit  and 
analysis  tasks  jinivionsly  pi!rformed  by 
DIKCFP.  In  addition,  the  statute  enahl(!s 
(ClllA  to  jirovide  gov(!rnment  agencies 
and  other  ])arti(!s  access  to  data  for  the 
])urpose  of  lowering  total  medical 
exj)(!n.se.s,  coordinating  care, 
benchmarking,  (]uality  analysis  and 
other  res(!arch,  for  administrative  or 
planning  pur])oses.  (ClllA  may  also 
])rovide  information  to  and  work  with 
other  State  agencies  to  “colUict  and 
disseminate  data  concerning  the  cost, 
price  and  functioning  of  the  health  can! 
sy.stimi  in  the  (Commonwixdth  and  the 
health  status  of  individuals." 

Massachu.setts  is  currently  developing 
an  agr(!ement  with  (ClllA  to  obtain  data 
management  and  analytic  .supj)ort  to 
administer  the  risk  adju.stm(!nt  program, 
consi.stent  with  M.  (C.  L.  ch.  12CC  which 
gives  (ClllA  the  authority  to  ent(!r  into 
interag(!ncy  service  agre(!ments  with 
other  Massachu.s(!tt.s  agencies  "for 
transfer  and  use  of  data." 

(2)  Data  .S(!curity  and  Privacv  Prot(!ction 

As  not(!d.  under  existing  law  and 
r(!gulation,  the  (Commonw(!alth  alrcsidv 
coll(!ct.s  a  range  of  data  through  its 
AP(CD  and  jirotects  this  information  as 
de.scrih(!d  h(!low. 

Specifically  in  r(!lation  to  dat;i 
coll(!ction  und(!r  risk  adjustnumt  and 
F(!d(!ral  r(!(juir(!m(!nt.s.  the  risk 
adjustment  extract  cnsjted  through  the 
AP(CD  will  not  use  or  store  any 
personally  identifiable  information  for 


use  as  a  unitiue  identifi(!r  for  an 
(!nroll(!e's  data.  Only  those  data  ii(!ld.s 
that  ar(!  r(!a,sonahly  nece.ssarv  as  jiart  of 
tlu!  risk  adjustm(!nt  methodology  will  he 
included  in  tlu!  (!Xtract. 

For  background,  tlu!  AP(CD  data  is 
host{!d  on  .s(!rv(!r.s  locattul  at  tlu!  offic{!S 
of  tlu!  (Commonw(!alth  of  Massaclui.s(!tt.s 
I'Cxeculivt!  Office  of  Ifinilth  and  Human 
.S(!rvic(!s  (C(!nter  for  Ihndth  Information 
and  Analysis  at  'I'wo  hoyl.ston  Str(!(!t, 
Boston,  Mas.sachu.setts  021 18.  (CM.S  has 
a])prov(!d  (CIllA’s  application  to  r(!ceive 
and  hold  Medicare  data  under  th(! 
newly  cr(!at(!d  AP(CD  cat(!gory.  In  fact. 
(ClllA  was  the  first  AP(CD  to  apply  and 
he  apin'ov(!d.  (ClllA  is  fully  compliant 
with  the  (CMS  Data  Use  Agr(!(!ment  (See 
(CMS  DUA  #20937). 

(ClllA  is  an  ex]K!rienced  custodian  of 
prot(!cted  health  information.  Since 
1982.  ClllA  (as  DIKCFP)  has  served  as 
the  r(!positorv  for  the  State’s  Hosjiital 
Discharge  Data.  Emergtmcy  Room  Data 
and  Outpatient  Ohscn'vation  Data.  (ClllA 
has  (!xten.sive  claims  proc(!.s.sing 
i!Xi)(!ri(!nc(!  as  the  operator  of  the  .State’s 
H(!alth  Safety  N(!t  program.  (ClllA  has 
pas.s(!d  two  independent  third  parly 
.security  audits — a  lllPAA  security  audit 
and  a  SAS-70  Tvpe  2  audit.  In  addition, 
P(C1  securitv  audits  an!  done  (juart(!rly 
on  (Cl llA’s  weh  portal. 

As  indicated  above,  the  data  extract 
produced  by  the  AP(CD  on  behalf  of  the 
1  huilth  (Conn(!ctor  for  calculating  risk 
adjustm(!nt  funds  transfer  will  contain 
no  p(!rsonally  id(!nlifiahle  information 
for  u.se  as  a  uni(]ue  identifier  for  an 
enrolh!e’s  data.  All  jiersonal  identifiers 
will  he  replactul  with  a  scramhled 
Uniciue  Member  Identification  numh(!r 
that  is  created  indeiieiulent  of  anv 
lllPAA  Protect(!d  Health  Information  or 
other  iiersonally  identifiable 
information.  This  numlH!r  will  he  a 
string  of  hitters,  numbers  and  symbols 
that  cannot  he  "de-encrypled”  to  yield 
(hicipherahle  data. 

Th(!  risk  adju.stment  data  extract  will 
he  securely  transmitted  into  a  secun! 
data  (invironment  that  will  he 
(istahlished  by  the  Health  (Connector. 
(Calculations  of  plan  actuarial  risks  and 
funds  transfer  will  take  place  in  this 
.s(!cure  environment,  with  no  jiersonallv 
idiintifiahhi  information  being  usiid  as  a 
uni(]ue  identifitir.  Ma.ssachusetts  states 
that  it  has  a  fully  1  llPAA-com|)liant 
facility  and  data  infrastructure  in  active 
use  for  operating  the  risk  adjustnumt 
l)rogram  for  the  (Commonwcialth  (Can! 
program,  which  can  he  uscxl  for 
administering  the  Affordable  (Care  Act 
risk  adjustment  program.  Massachusetts 
also  states  that  it  is  in  active  discu.ssions 
with  (ClllA  on  the  possibility  of 
(!stahlishing  a  dedicated  .s(!cure  data 
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environnuait  for  risk  adjii.stni(;nt  at 
Cl llA’s  Data  (icntor. 

Finally,  leveraging  funding  applied 
through  the  Health  Connector's  Level  2 
I'Ndiange  Fstahlishinent  Crant 
(cnmnitly  under  CCIK)  review),  CHIA 
])lans  to  ujigrade  its  disaster  recovery 
program  to  meet  the  ])erformance 
napunanent  necessarv  for  su])])orting 
risk  adjustment. 

(3)  Data  Quality  Control 

The  AFC.D  data  intake  and 
warehousing  op(!ration  incor])orates 
data  (piality  evaluation  and  monitoring 
proces.ses  to  ensure  the  integrity  and 
accuracy  of  downstream  files. 

(311A  has  published  a  .set  of  data 
com])leteness  checks  containing  nearlv 
800  nnicjue  automated  tests  that  are 
conducted  at  intake  within  the  secure 
processing  environment.  These  checks 


are  usiid  to  as.sess  the  file’s  compliance 
with  minimnm  standards.  A  full  list  of 
these  checks  is  available  on  (lllA's  Web 
site:  http:/ /w’w’w. mass. '^ov/chi(t/ 
lasaaiv.hai/haalth-cava-dalivarv/hcf- 
(iata-rasourcas/apcd/siihmitting-data-to- 
tha-apvd.html. 

When  this  (!valuatif)n  ])roce.ss  is 
com|)let(!,  a  riiport  is  generated  for  the 
payer’s  rmdew.  The  report  shows  the 
test  uisnlts  and  whether  the  fib; 

“])as.ses”  and  can  move  forward  into  the 
iKixt  ])ha.se  of  processing.  If  a  file  does 
not  pass  at  any  point  in  this  ])rocess,  the 
AlTiD  does  not  conduct  any  further 
processing  and  notifies  the  payer  that 
errors  must  he  corrected  and  the  files 
resubmitted.  Full  resuhinission  of  a  file 
is  required  in  order  to  maintain  file 
integrity. 

ClllA  will  .submit  further 
supplemental  information  detailing  its 


plans  to  collect  data  from  any  non- 
compliant  issuers,  including  additional 
information  on  alternate;  data 
suhmi.ssion  procedures. 

(4)  Data  Collection  Timeline 

Massachu.setts  plans  to  })rovide 
(inarterly  funds  transfer  calculation 
summaries  to  (;ach  i.ssuer  that  is  subject 
to  risk  adjustment  and  will  he  working 
with  the  i.ssuers  to  determine  the 
appropriate  content  and  level  of  detail 
for  the  (juarterly  r(;port  summaries.  The 
propo.sed  timeline  for  proce.ssing  and 
analyzing  AF(iD  data  for  Calendar  Year 
2014  for  the  purpose  of  risk  adjustment 
is  illustrated  below.  Mas.sachusetts  is  in 
discussions  with  CiHlA  and  the  issuers 
regarding  the  timeline  and  akso  ])lan  to 
conduct  test  runs  to  ensure  the 
feasibility  of  the  timeline  and  quality  of 
the  data  collection  process. 


Table  15— Proposed  Timeline  for  Risk  Adjustment  Data  Collection 


Time  period 


Activity 


Each  quarter; 

Months  1,  2,  3  . 

Month  3  +  1  month  (Month  4) 
Month  3  +  2  months  (Month  5) 


Month  3  +  3  months  (Month  6) 


January  through  March  of  the  following 
year. 

April  of  the  following  year  . 

May  of  the  following  year  . 

June  of  the  following  year  . 


I 

Issuers  submit  data.  Data  submitters  submit  on  a  monthly  basis.  | 

Claims  run-out  period.  ! 

Quality  checks  at  designated  points  in  current  APCD  process.  I 

Member  identity  resolution  and  de-identification  via  removal  of  personal  identifiers. 

CHIA  creates  extract  with  minimally  necessary  data  elements  and  sends  to  Connector  or  Connec-  i 

tor’s  designee  to  calculate  risk  adjustment.  l 

Quality  review  by  the  Connector  or  its  designee.  The  purpose  here  is  to  determine  whether  data  i 

meets  quality  standards  for  risk  adjustment  purposes.  Identified  issues  and  recommended  action  ; 

steps  will  be  sent  to  CHIA  and  the  issuers  regarding  resubmission. 

Conducts  all  calculations  relating  to  risk  adjustment.  i 

Sends  a  preliminary  report  to  data  submitters  for  review  and  discusses  results  and  observations  j 

with  issuers.  j 

Claims  run-out  period.  The  proposed  data  submission  deadline  is  March  31  of  the  following  year,  j 

i.e.,  3  months  claims  runout.  j 

Filing  deadline  for  claims  paid  through  March  31  of  the  following  year.  i 

Quality  assurance  process  and  creation  of  the  data  extract. 

Grouping  and  review  with  data  submitters. 

Funds  transfer  settlements  calculated  and  reports  generated  by  June  30  of  the  following  year. 


i.  Schedule  of  Calibration  and 
Recalihration 

The  risk  adjustment  models  and  the 
additional  adjustment  factors  propo.sed 
will  need  to  he  calibrated  and 
recalibrated  periodically  to  he  reflective 
of  current  market  conditions,  the 
evolving  insurerl  poj)ulation,  medical 
technology  and  other  secidar  trends  in 
Massachusetts.  Mas.sachu.setts  will 
evaluate  the  goodness  of  fit  of  the  risk 
adjustment  models  and  the 
a])])n)])riatene.ss  of  the  additional 
adjustmeid  factors  on  an  ongoing  basis 
and  r(;calil)rate  every  three  years  if  the 
evaluation  justifies.  On  October  1, 2014, 
the  entire  country  is  exj)ected  to 


transition  to  ICD-10-(iM  coding. 
Mas.sachusetts  expects  to  u])date  the 
current  clinical  classification  system 
such  that  it  can  grouj)  ICD-IO-CM 
diagnosis  codes  into  the  existing  HCCs 
in  2014.  However,  it  does  not  plan  to 
recalibrate  the  risk  factors  in  the  models 
due  to  the  lat:k  of  claims  exj)erience 
under  the  new  coding  system. 

j.  Data  Validation 

Whih;  not  |)art  of  the  risk  adjustment 
m(;tho(lology,  Mas.sachusetts  is 
considering  a  range  of  potential  data 
validation  a))proaches.  The  I’reminm 
Stabilization  Rule.  4?  l.'53.3.')0  recpdres 
States  op(;rating  a  risk  adjustment 


program  to  conduct  data  validation  and 
];rovide  an  appeals  process.  The  key 
goal  from  Massachusetts’s  perspective  is 
to  strike  a  balance  between  a  data 
validation  process  that  optimizes  the 
identification  of  errors  while 
implementing  a  workable  svstem  that  is 
not  administratively  burdensome  and 
that  recognizes  the  zero  sum  nature  of 
transfers  between  health  plan  issuers. 
Under  the  Fremium  Stabilization  Rule. 
Massachusetts  will  he  developing  its 
approach  to  data  validation  and  an 
ap])eals  proce.ss,  and  will  jjrovide  an 
overview  of  current  considerations  in  its 
State  notice  of  l)(;nefit  and  payment 
})arameters. 
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Table  16 — List  of  HCCs  in  Massachusetts  Risk  Adjustment  Methodology  for  2014 


HCC  Description 


HCC001  .  HIV/AIDS. 

HCC201  .  Bacteremia. 

HCC002  .  Septicemia/Shock. 

HCC003  .  Central  Nervous  System  Intection. 

HCC004  .  Tuberculosis. 

HCC005  .  Opportunistic  Infections. 

HCC202  .  Secondary  Cancer  Except  Lymph  Node. 

HCC203  .  Secondary  Cancer  of  Lymph  Node. 

HCC204  .  Cancer  of  the  Brain/Nervous  System/Pituifary,  Pineal  Glands. 

HCC205  .  Acute  Leukemia. 

HCC008  .  Lung,  Upper  Digestive  Tract,  and  Other  Severe  Cancers. 

HCC009  .  Lymphatic,  Head  and  Neck,  Brain,  and  Other  Major  Cancers. 

HCC010  .  Breast,  Prostate,  Colorectal  and  Other  Cancers  and  Tumors. 

HCC011  .  Other  Respiratory  and  Heart  Neoplasms. 

HCC012  .  Other  Digestive  and  Urinary  Neoplasms. 

HCC013 .  Other  Neoplasms. 

HCC015  .  Diabetes  with  Renal  Manifestation. 

HCC016  .  Diabetes  with  Neurologic  or  Peripheral  Circulatory  Manifestation. 

HCC017  .  Diabetes  with  Acute  Complications. 

HCC018 .  Diabetes  with  Ophthalmologic  Manifestation. 

HCC019  .  Diabetes  with  No  or  Unspecified  Complications. 

HCC020  .  Type  I  Diabetes  Mellitus. 

HCC021  .  Protein-Calorie  Malnutrition. 

HCC022  .  Other  Significant  Endocrine  and  Metabolic  Disorders. 

HCC023  .  Disorders  of  Fluid/Electrolyte/Acid-Base  Balance. 

HCC025  .  End-Stage  Liver  Disease. 

HCC026  .  Cirrhosis  of  Liver. 

HCC027  .  Chronic  Hepatitis. 

HCC028  .  Acute  Liver  Failure/Disease. 

HCC029  .  Other  Hepatitis  and  Liver  Disease. 

HCC030  .  Gallbladder  and  Biliary  Tract  Disorders. 

HCC031  .  Intestinal  Obstruction/Perforation. 

HCC032  .  Pancreatic  Disease. 

HCC033  .  Inflammatory  Bowel  Disease. 

HCC034  .  Peptic  Ulcer,  Hemorrhage,  Other  Specified  Gastrointestinal  Disorders. 

HCC035  .  Appendicitis. 

HCC036  .  Other  Gastrointestinal  Disorders. 

HCC037  .  Bone/Joint/Muscle  Infections/Necrosis. 

HCC038  .  Rheumatoid  Arthritis  and  Inflammatory  Connective  Tissue  Disease. 

HCC206  .  Spinal  Stenosis. 

HCC039  .  Disorders  of  the  Vertebrae  and  Spinal  Discs  (See  HCC206). 

HCC040  .  Osteoarthritis  of  Hip  or  Knee. 

HCC041  .  Osteoporosis  and  Other  Bone/Cartilage  Disorders. 

HCC042  .  Congenital/Developmental  Skeletal  and  Connective  Tissue  Disorders. 

HCC207  .  Hemophilia. 

HCC044  .  Severe  Hematological  Disorders  (See  HCC207). 

HCC045  .  Disorders  of  Immunity. 

HCC208  .  Hereditary  Hemolytic  Anemias  and  Coagulation  Defects. 

HCC209  .  Toxic/Unspecified  Encephalopathy. 

HCC048  .  Delirium  and  Encephalopathy  (See  HCC209). 

HCC049  .  Dementia. 

HCC050  .  Senility,  Nonpsychotic  Organic  Brain  Syndromes/Conditions. 

HCC051  .  Drug/Alcohol  Psychosis. 

HCC052  .  Drug/Alcohol  Dependence. 

HCC054  .  Schizophrenia. 

HCC055  .  Major  Depressive,  Bipolar,  and  Paranoid  Disorders. 

HCC056  .  Reactive  and  Unspecified  Psychosis. 

HCC057  .  Personality  Disorders. 

HCC058  .  Depression. 

HCC059  .  Anxiety  Disorders. 

HCC061  .  Profound  Mental  Retardation/Developmental  Disability. 

HCC062  .  Severe  Mental  Retardation/Developmental  Disability. 

HCC063  .  Moderate  Mental  Retardation/Developmental  Disability. 

HCC064  .  Mild/Unspecified  Mental  Retardation/Developmental  Disability. 

HCC065  .  Other  Developmental  Disability. 

HCC066  .  Attention  Deficit  Disorder. 

HCC067  .  Ouadriplegia,  Other  Extensive  Paralysis. 

HCC068  .  Paraplegia. 

HCC069  .  Spinal  Cord  Disorders/Injuries. 

HCC070  .  Muscular  Dystrophy. 

HCC071  .  Polyneuropathy. 

HCC072  .  Multiple  Sclerosis. 
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Table  16— List  of  HCCs  in  Massachusetts  Risk  Adjustment  Methodology  for  2014— Continued 


HCC  Description 


HCC073  .  Parkinson’s  and  Huntington’s  Diseases. 

HCC074  .  Seizure  Disorders  and  Convulsions. 

HCC075  .  Coma,  Brain  Compression/Anoxic  Damage. 

HCC076  .  Mononeuropathy,  Other  Neurological  Conditions/Injuries. 

HCC077  .  Respirator  Dependence/Tracheostomy  Status. 

HCC078  .  Respiratory  Arrest. 

HCC210  .  Post  Trauma/Surgery  Pulmonary  Insufficiency,  IncI  Adult  Respir  Distress  Syndr. 

HCC079  .  Cardio-Respiratory  Failure  and  Shock  (See  HCC210). 

HCC080  .  Congestive  Heart  Failure. 

HCC081  .  Acute  Myocardial  Infarction. 

HCC082  .  Unstable  Angina  and  Other  Acute  Ischemic  Heart  Disease. 

HCC083  .  Angina  Pectoris/Old  Myocardial  Infarction. 

HCC084  .  Coronary  Atherosclerosis/Other  Chronic  Ischemic  Heart  Disease. 

HCC085  .  Heart  Infection/Inflammation,  Except  Rheumatic. 

HCC086  .  Valvular  and  Rheumatic  Heart  Disease. 

HCC087  .  Major  Congenital  Cardiac/Circulatory  Defect. 

HCC088  .  Other  Congenital  Heart/Circulatory  Disease. 

HCC092  .  Specified  Heart  Arrhythmias. 

HCC093  .  Other  Heart  Rhythm  and  Conduction  Disorders. 

HCC095  .  Cerebral  Hemorrhage. 

HCC096  .  Ischemic  or  Unspecified  Stroke. 

HCC097  .  Precerebral  Arterial  Occlusion  and  Transient  Cerebral  Ischemia. 

HCC098  .  Cerebral  Atherosclerosis  and  Aneurysm. 

HCC100  .  Hemiplegia/Hemiparesis. 

HCC102  .  Speech,  Language,  Cognitive,  Perceptual  Deficits. 

HCC104  .  Vascular  Disease  with  Complications. 

HCC105  .  Vascular  Disease. 

HCC106  .  Other  Circulatory  Disease. 

HCC107  .  Cystic  Fibrosis. 

HCC108  .  Chronic  Obstructive  Pulmonary  Disease. 

HCC109  .  Fibrosis  of  Lung  and  Other  Chronic  Lung  Disorders. 

HCC110  .  Asthma. 

HCC111  .  Aspiration  and  Specified  Bacterial  Pneumonias. 

HCC112  .  Pneumococcal  Pneumonia,  Empyema,  Lung  Abscess. 

HCC113  .  Viral  and  Unspecified  Pneumonia,  Pleurisy. 

HCC114  .  Pleural  Effusion/Pneumothorax. 

HCC115  .  Other  Lung  Disorders. 

HCC116  .  Legally  Blind. 

HCC117  .  Major  Eye  Infections/Inflammations. 

HCC118  .  Retinal  Detachment. 

HCC119  .  Proliferative  Diabetic  Retinopathy  and  Vitreous  Hemorrhage. 

HCC120  .  Diabetic  and  Other  Vascular  Retinopathies. 

HCC122  .  Glaucoma. 

HCC125  .  Significant  Ear,  Nose,  and  Throat  Disorders. 

HCC126  .  Hearing  Loss. 

HCC128  .  Kidney  Transplant  Status. 

HCC130  .  Dialysis  Status. 

HCC21 1  .  Acute  Renal  Failure. 

HCC131  .  Non-Acute  Renal  Failure  (See  HCC211). 

HCC132  .  Nephritis. 

HCC133  .  Urinary  Obstruction  and  Retention. 

HCC134  .  Incontinence. 

HCC135  .  Urinary  Tract  Infection. 

HCC136  .  Other  Urinary  Tract  Disorders. 

HCC137  .  Female  Infertility. 

HCC138  .  Pelvic  Inflammatory  Disease  and  Other  Specified  Female  Genital  Disorders. 

HCC141  .  Ectopic  Pregnancy. 

HCC142  .  Miscarriage/Abortion. 

HCC143  .  Completed  Pregnancy  With  Major  Complications. 

HCC144  .  Completed  Pregnancy  With  Complications. 

HCC145  .  Completed  Pregnancy  Without  Complications  (Normal  Delivery). 

HCC146  .  Uncompleted  Pregnancy  With  Complications. 

HCC147  .  Uncompleted  Pregnancy  With  No  or  Minor  Complications. 

HCC148  .  Decubitus  Ulcer  of  Skin. 

HCC150  .  Extensive  Third-Degree  Burns. 

HCC151  .  Other  Third-Degree  and  Extensive  Burns. 

HCC152  .  Cellulitis,  Local  Skin  Infection. 

HCC154  .  Severe  Head  Injury. 

HCC155  .  Major  Head  Injury. 

HCC156  .  Concussion  or  Unspecified  Head  Injury. 

HCC157  .  Vertebral  Fractures. 

HCC158  .  Hip  Fracture/Dislocation. 


1  ' 
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Table  16— List  of  HCCs  in  Massachusetts  Risk  Adjustment  Methodology  for  2014— Continued 

HCC  Description 


HCC159  .  Major  Fracture,  Except  of  Skull,  Vertebrae,  or  Hip. 

HCC160 .  Internal  Injuries. 

HCC161  .  Traumatic  Amputation. 

HCC164  .  Major  Complications  of  Medical  Care  and  Trauma. 

HCC168 .  Extremely  Low  Birthweight  Neonates. 

HCC169  .  Very  Low  Birthweight  Neonates. 

HCC212  .  Low  Birthweight  (1500-2499  grams)  or  Unspecified. 

HCC170  .  Serious  Perinatal  Problem  Affecting  Newborn  (See  HCC212). 

HCC171  .  Other  Perinatal  Problems  Affecting  Newborn. 

HCC172  .  Normal,  Single  Birth. 

HCC213 .  Bone  Marrow  Transplant  Status/Complications. 

HCC174  .  Major  Organ  Transplant  Status  (See  HCC213). 

HCC175  .  Other  Organ  Transplant/Replacement. 

HCC176  .  Artificial  Openings  for  Feeding  or  Elimination. 

HCC177  .  Amputation  Status,  Lower  Limb/Amputation  Complications. 

HCC180 .  Radiation  Therapy. 

HCC181  .  Chemotherapy. 

HCC182  .  Rehabilitation 


Table  17— Proposed  Risk  Adjustment  Models  for  Massachusetts  Risk  Adjustment  Methodology  for  2014 


Constant  T erm 
Female,  0-1  ... 

Male.  0-1  . 

HCC001  . 

HCC201  . 

HCC002  . 

HCC003  . 

HCC004  . 

HCC005  . 

HCC202  . 

HCC203  . 

HCC204  . 

HCC205  . 

HCC008  . 

HCC009  . 

HCC010  . 

HCC011  . 

HCC012  . 

HCC013  . 

HCC015  . 

HCC016  . 

HCC017  . 

HCC018  . 

HCC019  . 

HCC020  . 

HCC021  . 

HCC022  . 

HCC023  . 

HCC025  . 

HCC026  . 

HCC027  . 

HCC028  . 

HCC029  . 

HCC030  . 

HCC031  . 

HCC032  . 

HCC033  . 

HCC034  . 

HCC035  . 

HCC036  . 

HCC037  . 

HCC038  . 

HCC206  . 

HCC039  . 

HCC040  . 

HCC041  . 

HCC042  . 


Platinum 

Gold 

Silver 

Bronze/cata¬ 

strophic 

0.  108698 

0.  108698 

0.  054613 

0.  054613 

0. 120243 

0. 120243 

0. 120243 

0.  076300 

0. 430573 

0.  252549 

0. 252549 

0. 130423 

4. 151453 

4. 151453 

3.  974417 

3.  974417 

5. 439483 

5. 439483 

5. 439483 

5. 439483 

4.  911655 

4.  911655 

4.  911655 

4. 911655 

2.  070673 

2.  070673 

2. 070673 

2. 070673 

1. 458104 

0. 580915 

0. 580915 

0. 580915 

4.  203378 

4.  203378 

4. 203378 

4.  203378 

6.  482786 

6. 482786 

6. 482786 

6.  482786 

6.  482786 

6. 482786 

5.  475333 

5. 475333 

6.  047288 

4. 581452 

4. 147687 

2. 272855 

10.  703344 

10. 703344 

10.  703344 

10. 703344 

2.  272855 

2. 272855 

2. 272855 

2. 272855 

1.  075169 

1.  075169 

1. 075169 

1.  075169 

1.  075169 

1.  075169 

1.  075169 

1.  075169 

1.  075169 

1. 075169 

1. 075169 

1. 075169 

0.  375903 

0. 373614 

0.  373614 

0.  373614 

0.  375903 

0.  373614 

0.  373614 

0.  373614 

0.  921977 

0.  921977 

0.  921977 

0.  921977 

0.  395184 

0.  395184 

0.  395184 

0.  395184 

0.  395184 

0. 395184 

0. 395184 

0.  320869 

0.  320869 

0. 320869 

0.  320869 

0.  320869 

0.  320869 

0.  320869 

0. 320869 

0. 320869 

0.  844671 

0.  844671 

0.  769198 

0. 769198 

8.  780537 

8.  780537 

8.  780537 

8. 780537 

0.  976845 

0.  976845 

0.  976845 

0.  976845 

1 . 346099 

1 . 346099 

1 . 346099 

1 . 346099 

1. 601166 

1. 601166 

1. 346120 

1.  346120 

0.  986228 

0.  986228 

0.  408007 

0.  408007 

0.  460726 

0.  460726 

0.  408007 

0.  408007 

1. 601166 

1. 601166 

1. 346120 

1. 346120 

0. 408007 

0.  408007 

0.  408007 

0.  408007 

1 .  977590 

1 .  977590 

1 . 882379 

1 . 882379 

3. 749986 

3.  749986 

3.  749986 

3.  749986 

1 .  093277 

1 .  093277 

1 . 093277 

1 . 093277 

1. 790188 

1.  790188 

1. 595541 

1.  595541 

0.  940108 

0.  940108 

0.  940108 

0.  940108 

2.  683705 

2.  683705 

2.  683705 

2.  011126 

0.  405518 

0.  405518 

0.  377057 

0.  377057 

2. 952592 

2.  952592 

2.  952592 

2.  952592 

1 . 094796 

1 .  094796 

1 . 094796 

1 . 094796 

2. 098343 

2.  098343 

2.  098343 

2.  098343 

0.  569751 

0.  569751 

0.  569751 

0.  569751 

1 . 094796 

1 . 094796 

1 . 094796 

1 .  094796 

0. 311993 

0.  311993 

0.  311993 

0.  311993 

1. 125274 

1. 125274 

1.  125274 

1. 125274 
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Table  17— Proposed  Risk  Adjustment  Models  for  Massachusetts  Risk  Adjustment  Methodology  for  2014— 

Continued 


HCC207 

HCC044 

HCC045 

HCC208 

HCC209 

HCC048 

HCC049 

HCC050 

HCC051 

HCC052 

HCC054 

HCC055 

HCC056 

HCC057 

HCC058 

HCC059 

HCC061 

HCC062 

HCC063 

HCC064 

HCC065 

HCC066 

HCC067 

HCC068 

HCC069 

HCC070 

HCC071 

HCC072 

HCC073 

HCC074 

HCC075 

HCC076 

HCC077 

HCC078 

HCC210 

HCC079 

HCC080 

HCC081 

HCC082 

HCC083 

HCC084 

HCC085 

HCC086 

HCC087 

HCC088 

HCC092 

HCC093 

HCC095 

HCC096 

HCC097 

HCC098 

HCC100 

HCC102 

HOC  104 

HCC105 

HCC106 

HCC107 

HCC108 

HCC109 

HCC110 

HCC111 

HCC112 

HCC113 

HCC114 

HCC115 

HCC116 

HCC117 

HCC118 

HCC119 

HCC120 


Factor 


Gold 


Silver 


Platinum 


30.  636640 
5. 694090 
1.  011533 
1 . 404092 
2. 918243 
1 .  345886 
1.  216549 

1.  019842 
1 . 343297 
0.  845301 

2.  625043 
0.  848033 
0.  848033 
0.  338729 
0.  338729 
0. 293976 
2. 234452 
0.  551357 
0.  551357 
0. 416412 
0.  315057 
0. 229744 
5. 447025 

2.  224234 
2. 098343 
1.  390521 
1.  209341 
4,  312296 

1.  217710 
1. 302181 
6.  388482 
0.  382239 

30.  588977 
6. 741034 
14. 638331 
4. 963995 
1 . 268543 
5. 873126 
3. 409746 
1. 185868 
0. 518025 

3.  358496 
0. 748725 

4.  962870 
0. 748725 
1 . 226834 
1 . 005026 
6.  224877 
0.  917154 
0.  065189 
0.  065189 
2. 224234 

2.  941517 
2.  598472 
0.  831150 
0.  685084 
8.  318393 
0.  445827 
0.  445827 
0.  327310 
4.  185448 
2.  487771 
0.  459994 
4.  665050 
0.  245923 
1 .  846476 
0.  871167 
0.  425465 
0.  975698 
0.  975698 


30.  636640 
5. 694090 
1. 011533 
1 . 404092 
2. 918243 
1 .  345886 
1.  216549 
1.  019842 

1 .  343297 
0.  845301 

2.  625043 
0.  848033 
0.  848033 
0.  338729 
0. 338729 
0.  234661 
0. 911836 
0.  551357 
0. 416412 
0. 416412 
0.  315057 
0. 229744 
5. 447025 
2. 224234 

2.  098343 
1. 390521 
1. 209341 
4.  025404 
1.  217710 
0. 980434 
6. 388482 
0. 382239 

30. 588977 
6.  741034 
14. 638331 
4.  963995 
1 . 268543 
5. 873126 
3. 409746 
1. 185868 
0.  518025 

3.  358496 
0.  748725 
4. 456078 
0.  748725 
1 . 226834 

1 .  005026 

6.  224877 
0.  917154 
0.  065189 
0. 065189 

2.  224234 
2.  941517 
2.  598472 
0.  831150 
0.  685084 

7.  678688 
0.  445827 
0.  445827 
0.  327310 

4.  185448 
2.  487771 
0.  459994 
4.  665050 
0.  245923 
1 .  846476 
0.  871167 
0.  303314 
0.  975698 
0.  629335 


14.  101544 

5.  694090 
1. 011533 
1 . 404092 
2.  918243 
1.  182955 

1 .  086774 
1. 019842 
1 . 343297 
0.  845301 

2.  161218 
0.  772826 
0. 772826 
0.  338729 
0. 338729 
0. 234661 
0.  911836 
0.  416412 
0.  416412 
0. 416412 
0.  315057 
0. 206061 
5. 447025 
2. 224234 
2. 098343 
1. 390521 
1. 209341 

4.  025404 
1. 217710 
0.  980434 

6.  388482 
0. 382239 

17. 179162 
6. 741034 
14. 638331 

2.  922954 
1 . 268543 

5.  873126 
3. 409746 
1. 185868 
0.  518025 

3.  358496 
0.  748725 
2.  859281 
0. 748725 
1 . 226834 

1 .  005026 
4. 744856 
0.  705810 
0. 065189 
0.  065189 
2. 224234 

2.  941517 
2.  598472 
0.  831150 
0.  685084 
4. 188453 
0. 445827 
0. 445827 
0.  298068 

4.  185448 
2.  487771 
0.  459994 
4.  461861 
0.  174247 
1 .  846476 
0.  871167 
0.  303314 
0.  975698 
0.  629335 


Bronze/cata¬ 

strophic 


7.  514115 
5.  694090 

1.  011533 
1 . 40409? 

2.  918243 
1.  182955 
1 . 086774 
1.  019842 

1 .  343297 
0.  845301 

2.  161218 
0.  772826 
0.  772826 
0.  338729 
0.  338729 
0.  234661 
0.  416412 
0.  416412 
0.  416412 
0.  206061 
0.  206061 
0. 206061 
5. 447025 
2.  224234 
2.  098343 
1.  390521 
1.  209341 

4.  025404 

1.  217710 
0.  980434 

5.  638247 
0.  382239 

17.  179162 

2.  760821 
14.  638331 

2.  760821 
1 .  268543 
5. 873126 
3. 170501 

1.  185868 
0. 518025 

3.  358496 
0.  748725 

2.  119499 
0.  748725 
1 . 226834 

1 .  005026 

4.  744856 
0.  705810 
0.  065189 
0.  065189 
2. 224234 

2.  941517 
2. 598472 
0. 831150 
0.  685084 
3. 417106 
0.  445827 
0. 445827 
0. 298068 
4. 185448 
2.  487771 
0. 459994 
4.  461861 
0.  174247 
1 . 846476 
0.  293138 
0.  303314 
0.  975698 
0. 387584 
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Table  17— Proposed  Risk  Adjustment  Models  for  Massachusetts  Risk  Adjustment  Methodology  for  2014— 
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Factor 

Platinum 

- [ 

Gold 

Silver 

Bronze/cata¬ 

strophic 

HCC122  . 

0.  156864 

0.  156864 

0.  156864 

0.  156864 

HCC125  . 

0. 441244 

0. 441244 

0. 441244 

0. 441244 

HCC126  . 

0.  343108 

0. 245527 

0. 245527 

0. 245527 

HCC128  . 

3. 935445 

3. 086230 

3. 086230 

3.  086230 

HCC130  . 

25. 095071 

25.  095071 

25.  095071 

25.  095071 

HCC211  . 

5.  931077 

5.  931077 

3.  957413 

3.  957413 

HCC131  . 

0.  609381 

0.  609381 

0.  609381 

0.  548312 

HCC132  . 

0.  609381 

0.  609381 

0.  548312 

0.  548312 

HCC133  . 

0.  828794 

0.  828794 

0.  828794 

0.  828794 

HCC134  . 

0.  333109 

0.  333109 

0.  179712 

0.  179712 

HCC135  . 

0,  186132 

0.  186132 

0. 186132 

0.  186132 

HCC136  . 

0.  308014 

0.  308014 

0. 308014 

0.  308014 

HCC137  . 

2.  229861 

2.  019901 

1. 191632 

1.  191632 

HCC138  . 

0.  587042 

0.  587042 

0.  587042 

0.  587042 

HCC141  . 

1 .  003553 

1 . 003553 

1 . 003553 

0.  718760 

HCC142  . 

0.  557164 

0.  557164 

0.  480684 

0.  431174 

HCC143  . 

4.  184966 

4.  184966 

3.  619387 

3.  002414 

HCC144  . 

3.  332900 

2.  868669 

2.  280000 

1. 954919 

HCC145  . 

1.  171729 

0.  774339 

0.  774339 

0. 216043 

HCC146  . 

0.  557164 

0.  557164 

0.  480684 

0.  216043 

HCC147  . 

0.  280304 

0.  280304 

0.  216043 

0.  216043 

HCC148  . 

12.  543259 

12.  543259 

6.  014584 

6. 014584 

HCC150  . 

2.  424426 

2.  424426 

2.  424426 

2. 424426 

HCC151  . 

2.  424426 

2.  424426 

2.  424426 

2.  424426 

HCC152  . 

0.  33341 1 

0.  322440 

0.  322440 

0.  322440 

HCC154  . 

15.  385354 

15.  385354 

10.  060566 

10.  060566 

HCC155  . 

1. 019842 

1.  019842 

1.  019842 

1.  019842 

HCC156  . 

0.  378295 

0.  378295 

0.  378295 

0.  378295 

HCC157  . 

2.  098343 

2.  098343 

2.  098343 

2.  098343 

HCC158  . 

3.  274125 

3.  274125 

3.  274125 

3.  274125 

HCC159  . 

0.  995242 

0.  995242 

0.  995242 

0.  995242 

HCC160  . 

1.  169886 

1.  169886 

1.  169886 

1.  169886 

HCC161  . 

4.  800076 

4.  800076 

3.  252883 

3.  252883 

HCC164  . 

4.  416936 

4.  416936 

4.  416936 

4.  416936 

HCC168  . 

50.  030035 

31 .  846702 

8.  770478 

1.  517088 

HCC169  . 

31 .  846702 

31 . 846702 

8.  770478 

1.  517088 

HCC212  . 

5.  348103 

4.  531656 

2.  869468 

1.  517088 

HCC170  . 

5.  118321 

3.  980982 

2.  713315 

1.  517088 

HCC171  . 

0.  944286 

0.  944286 

0.  833781 

0.  833781 

HCC172  . 

0.  766750 

0.  282812 

0.  282812 

0.  282812 

HCC213  . 

26.  085463 

26.  085463 

22.  031148 

22.  031148 

HCC174  . 

13.  907770 

13.  907770 

10.  852783 

6.  023029 

HCC175  . 

0.  417558 

0.  391105 

0.  391105 

0.  145153 

HCC176  . 

5.  768476 

5.  768476 

5.  768476 

5.  768476 

HCC177  . 

0.  879358 

0.  879358 

0.  879358 

0.  879358 

HCC180  . 

4.  989476 

4.  989476 

4.  989476 

4.  989476 

HCC181  . 

13.  774728 

13.  774728 

13.  774728 

13.  774728 

HCC182  . 

1. 791185 

1.  791185 

1.  791185 

1.  791185 

INTOl  . 

3.  869565 

3.  869565 

3.  869565 

3.  869565 

INT02  . 

1 . 608754 

1 . 608754 

I  1 . 608754 

1 . 608754 

Di^finition  ol  tlm  inttnaction  l(^nns:  WlKirc.  IMMUNE  =  H(:(;04.^; 

INTOl  =  CANCFR*1MMIJNE.  and  1NT()2  CANCER  =  MAX  {MAX  (ol  IICCOOH-  CVD  =  MAX  (oiUCCOOo-l  ICCIOJ): 

=  (:VD*VD.  1ICC014).MAX  (ol  I1CC202-HCC2().^)):  VI)  =  MAX  (I  ICC1()4.  I  ICClO.'i): 

Table  18— Duration  Adjustment  in  Risk  Adjustment  Models  in  Massachusetts  Risk  Adjustment 

Methodology  for  2014 


Month  of  eligibility 

Platinum 

Gold 

Silver 

Bronze 

1  . 

0.225160 

0.343520 

0.474510 

1 .000000 

2  . 

0.341279 

0.462802 

0.584191 

1 .000000 

3  . 

0.435275 

0.550953 

0.659754 

1 .000000 

4  . 

0.517282 

0.623502 

0.719223 

1 .000000 

5  . 

0.591389 

0.686292 

0.769018 

1 .000000 

6  . 

0.659754 

0.742262 

1 .000000 

1 .000000 

7  . 

0.723686 

0.793130 

1 .000000 

1 .000000 
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Table  18— Duration  Adjustment  in  Risk  Adjustment  Models  in  Massachusetts  Risk  Adjustment 

Methodology  for  2014— Continued 


Month  of  eligibility 

Platinum 

Gold 

Silver 

Bronze 

8  . 

1 .000000 

0.840003 

1 .000000 

1 .000000 

9  . 

1 .000000 

1 .000000 

1 .000000 

1 .000000 

10  . 

1 .000000 

1 .000000 

1 .000000 

1 .000000 

11  . 

1 .000000 

1 .000000 

1 .000000 

1 .000000 

12  . 

1 .000000 

1 .000000 

1 .000000 

1 .000000 

Table  19— Clinical  Hierarchies  in  Massachusetts  Risk  Adjustment  Methodology  for  2014 


DISEASE  HIERARCHIES  Hier¬ 
archical  Condition  Category 
(HCC) 

If  the  Condition  Category  is  Listed  in  this  column  .  .  . 

.  .  .  Then  drop  the  HCC(s)  listed 
in  this  column 

Hierarchical  Condition  Category  (HCC)  Label 

5  . 

Opportunistic  Infections . 

112, 113,  115 

202  . 

Secondary  Cancer  Except  Lymph  Node  . 

203,  204,  8,  9,  10,  11,  12,  13 

203  . 

Secondary  Cancer  of  Lymph  Node  . 

204,  8,  9,  10,  11,  12,  13 

204  . 

Cancer  of  the  Brain/Nervous  System/Pituitary,  Pineal  Glands  . 

8,  9,  10,  11,  12,  13 

205  . 

Acute  Leukemia  . 

8,  9,  10,  11,  12,  13 

8  . 

Lung,  Upper  Digestive  Tract,  and  Other  Severe  Cancers  . 

9,  10,  11,  12,  13 

9  . 

Lymphatic,  Head  and  Neck,  Brain,  and  Other  Major  Cancers  . 

10,  11,  12,  13 

10  . 

Breast,  Prostate,  Colorectal  and  Other  Cancers  and  Tumors  . 

11,  12,  13 

11  . 

Other  Respiratory  and  Heart  Neoplasms  . 

12,  13 

12  . 

Other  Digestive  and  Urinary  Neoplasms  . 

13 

15  . 

Diabetes  with  Renal  Manifestation  . 

16,  17,  18,  19 

16  . 

Diabetes  with  Neurologic  or  Peripheral  Circulatory  Manifestation  . 

17,  18,  19 

17  . 

Diabetes  with  Acute  Complications  . 

18,  19 

18  . 

Diabetes  with  Ophthalmologic  Manifestation  . 

19 

25  . 

End-Stage  Liver  Disease  . 

26,  27,  28,  29,  34,  36 

26  . 

Cirrhosis  of  Liver  . 

27,  29 

27  . 

Chronic  Hepatitis . 

29 

28  . 

Acute  Liver  Failure/Disease  . 

29 

31  . 

Intestinal  Obstruction/Perforation  . 

34,  36 

32  . 

Pancreatic  Disease  . 

36 

33  . 

Inflammatory  Bowel  Disease  . 

34,  36 

34  . 

Peptic  Ulcer,  Hemorrhage,  Other  Specified  Gastrointestinal  Disorders . 

36 

38  . 

Rheumatoid  Arthritis  and  Inflammatory  Connective  Tissue  Disease  . 

39,  40 

206  . 

Spinal  Stenosis  . 

39 

207  . 

Hemophilia  . 

44,  208 

44  . 

Severe  Hematological  Disorders  . 

208 

209  . 

Toxic/Unspecified  Encephalopathy  . 

48,  50 

48  . 

Delirium  and  Encephalopathy  . 

50 

49  . 

Dementia  . 

50 

51  . 

Drug/Alcohol  Psychosis  . 

52 

54  . 

Schizophrenia . 

55,  56,  57,  58,  59 

55  . 

Major  Depressive,  Bipolar,  and  Paranoid  Disorders  . 

56,  57,  58,  59 

56  . 

Reactive  and  Unspecified  Psychosis . 

57,  58,  59 

57  . 

Personality  Disorders  . 

58,  59 

58  . 

Depression  . 

59 

61  . 

Profound  Mental  Retardation/Developmental  Disability  . 

62,  63,  64,  65,  66 

62  . 

Severe  Mental  Retardation/Developmental  Disability . 

63,  64,  65,  66 

63  . 

Moderate  Mental  Retardation/Developmental  Disability . 

64,  65,  66 

64  . 

Mild/Unspecified  Mental  Retardation/Developmental  Disability . 

65,  66 

65  . 

Other  Developmental  Disability . 

66 

67  . 

Ouadriplegia,  Other  Extensive  Paralysis  . 

68,  69,  76,  100,  157 

68  . 

Paraplegia  . 

69,  76,  100,  157 

69  . 

Spinal  Cord  Disorders/Injuries  . 

39,  76,  157 

70  . 

Muscular  Dystrophy  . 

76 

71  . 

Polyneuropathy  . 

76 

72  . 

Multiple  Sclerosis  . 

76 

73  . 

Parkinson’s  and  Huntington’s  Diseases  . 

76 

74  . 

Seizure  Disorders  and  Convulsions . 

76 

75  . 

Coma,  Brain  Compression/Anoxic  Damage  . 

209,  48,  50,  76 

77  . 

Respirator  Dependence/Tracheostomy  Status  . 

78,  210,  79 

210  . 

Post  Trauma/Surgery  Pulmonary  Insufficiency,  IncI  Adult  Respir  Distress 

79 

Syndrom. 

78  . 

Respiratory  Arrest  . 

79 

81  . 

Acute  Myocardial  Infarction . 

82,  83,  84 

82  . 

Unstable  Angina  and  Other  Acute  Ischemic  Heart  Disease  . 

83,  84 

83  . 

Angina  Pectoris/Old  Myocardial  Infarction . 

84 
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Table  19— Clinical  Hierarchies  in  Massachusetts  Risk  Adjustment  Methodology  for  2014— Continued 


DISEASE  HIERARCHIES  Hier¬ 
archical  Condition  Category 
(HCC) 

If  the  Condition  Category  is  Listed  in  this  column  .  .  . 

.  .  .  Then  drop  the  HCC(s)  listed 
in  this  column 

85  . 

Heart  Infection/Inflammation,  Except  Rheumatic . 

86,  88 

86  . 

Valvular  and  Rheumatic  Heart  Disease . 

88 

87  . 

Major  Congenital  Cardiac/Circulatory  Defect . 

88 

92  . 

Specified  Heart  Arrhythmias  . 

93 

95  . 

Cerebral  Hemorrhage  . 

96,  97,  98 

96  . 

Ischemic  or  Unspecified  Stroke  . 

97,  98 

97  . 

Precerebral  Arterial  Occlusion  and  Transient  Cerebral  Ischemia  . 

98 

104  . 

Vascular  Disease  with  Complications . 

105,  106 

105  . 

Vascular  Disease  . 

106 

107  . 

Cystic  Fibrosis . 

108,  109,  110,  115 

108  . 

Chronic  Obstructive  Pulmonary  Disease  . 

109,  110,  115 

109  . 

Fibrosis  of  Lung  and  Other  Chronic  Lung  Disorders . 

110, 115 

110  . 

Asthma  . 

115 

Ill  . 

Aspiration  and  Specified  Bacterial  Pneumonias . 

112, 113,  115 

112  . 

Pneumococcal  Pneumonia.  Empyema,  Lung  Abscess  . 

113,  115 

113  . 

Viral  and  Unspecified  Pneumonia,  Pleurisy . 

115 

114  . 

Pleural  Effusion/Pneumothorax . 

115 

119  . 

Proliferative  Diabetic  Retinopathy  and  Vitreous  Hemorrhage  . 

120 

128  . 

Kidney  Transplant  Status . 

130,  131,  132,  136,  175 

130  . 

Dialysis  Status . 

211,  131,  132,  136 

131  . 

Non-Acute  Renal  Failure . 

132,  136 

132  . 

Nephritis  . 

136 

137  . 

Female  Infertility . 

138 

141  . 

Ectopic  Pregnancy  . 

142,  146,  147 

142  . 

Miscarriage/Abortion  . 

146,  147 

143  . 

Completed  Pregnancy  With  Major  Complications  . 

144,  145,  146,  147 

144  . 

Completed  Pregnancy  With  Complications  . 

145,  146,  147 

145  . 

Completed  Pregnancy  Without  Complications  (Normal  Delivery)  . 

146,  147 

146  . 

Uncompleted  Pregnancy  With  Complications . 

147 

150  . 

Extensive  Third-Degree  Burns  . 

151 

154  . 

Severe  Head  Injury  . 

209,  48,  50,  75,  76,  155,  156 

155  . 

Major  Head  Injury . 

50,  156 

157  . 

Vertebral  Fractures  . 

206,  39 

161  . 

Traumatic  Amputation  . 

177 

168  . 

Extremely  Low  Birlhweight  Neonates  . 

169, 212, 170,  171,  172 

169  . 

Very  Low  Birthweight  Neonates . 

212,  170,  171,  172 

212  . 

Low  Birthweight  (1500-2499  grams)  or  Unspecified . 

171,  172 

170  . 

Serious  Perinatal  Problem  Affecting  Newborn  . 

171,  172 

171  . 

Other  Perinatal  Problems  Affecting  Newborn  . 

172 

213  . 

Bone  Marrow  Transplant  Status/Complicalions . 

175 

174  . 

Major  Organ  Transplant  Status . 

175 

k.  Caveats  anil  Limitations 

In  preparing  its  application 
Massachusetts  relied  on  data  lioin 
Ma.ssachii.setts  AP(]D,  Commonwealth 
Care  and  Market.scan "  New  Lngland  in 
(levelojjing  the  risk  adjustment  models 
and  additional  adju.stment  factors,  and 
as  such  the  results  mav  not  applv  to 
other  States'  risk  adjustment  programs. 
Additionally,  there  are  limitations  in  the 
datasets  which  may  allect  the  accuracy 
and  rohu.stness  of  the  models  and 
factors  presented  here. 

C.  Provisions  and  Paroinolors  for  iho 
Tronsitional  Poinsiironco  Program 

The  Affordable  Care  Act  directs  thi; 
estahlishment  of  a  transitional 
reinsurance  program  in  each  State  to 
helj)  .stabilize  premiums  for  coverage  in 
the  individual  market  from  2014 
through  2010.  The  reinsurance  program 
is  designed  to  alleviate  the  need  to  build 


into  premiums  the  risk  of  enrolling 
individuals  with  significant  unmet 
medical  needs.  By  eiiuitahly  stabilizing 
])remiums  in  the  individual  market 
throughout  the  United  States,  tlie 
reinsurance  jirogram  is  intendiid  to  help 
millions  of  Americans  purchase 
affordable  health  insurance,  reduce 
unreimhursed  u.sage  of  hospital  and 
othiir  medical  facilities  by  the 
uninsuriul,  and  thereby  lower  medical 
i!xpen.ses  :md  ])remium.s  for  all  peo])le 
with  ])rivate  health  insurance. 

In  the  proj)o.sed  ride,  we  aimed  to 
administer  the  reinsurance  program  to 
jirovide  reinsurance  iiayments  in  an 
efficient,  fair,  and  accurate  maimer, 
where  reinsurance  assistance  is  needed 
most,  to  effectively  stabilize  premiums 
nationally.  In  addition,  we  stated  our 
intent  to  implement  the  reinsurance 
program  in  a  manner  that  minimizes  the 
administrative  burden  of  collecting 


contributions  and  making  reinsurance 
payments.  For  exainjile,  we  jiroposed  to 
collect  contributions  from  health 
insurance  issuers  and  self-insured  grouj) 
health  plans  in  all  States,  including 
States  that  elect  to  o]3erate  reinsurance. 
We  also  stated  our  intent  to  simplify 
collections  by  using  a  uniform  per 
ca])ita  contribution  rate.  In  addition,  in 
the  UHS-o])erated  reinsurance  program, 
we  proposed  to  calculate  reinsurance 
liayments  using  the  .same  distributed 
ap])roach  for  data  collection  that  we  will 
use  when  o])erating  the  risk  adjustment 
program  on  behalf  of  States. This 
would  ]K!rmit  issuers  to  receive 
reinsurance  payments  using  the  same 
systems  established  for  the  risk 
adju.stment  ])rogram.  resulting  in  less 
administrative  burden  and  lower  costs. 


.SiH!  our  discussion  of  this  disIrilniUid  diit.i 
colloctioii  iipproiich  in  .soction  lll.li.  of  this  liind 
rnl(!. 
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while  maintaining  tlu:  .security  of 
i(lentifial)le  heallli  information. 

In  the  |)ro])o.se(l  rule,  we  proposed 
uniform  reinsurance  pavment 
parameters  to  he  used  across  all  Stat(!s, 
rcigardless  of  whether  the  State,  or  1 11  IS 
on  l)(;half  of  a  .State,  operates 
r(!in.snranc:e.  In  addition,  we  jM'opo.sed 
an  annual  calendar  muhn'  which 
nhnsurance  contributions  would  he 
collected  from  all  contributing  entities, 
and  reinsurance  ])ayment.s  would  he 
disbursed  to  i.ssuers  of  nnnsnrance- 
eligihle  plans.  Furthermore,  we 
propo.sed  to  distribute  reiusurauce 
payments  based  on  the  need  for 
reinsurance  payments  in  each  .State.  We 
believe  that  allocating  contributions  in 
this  manner  better  meets  States’ 
individual  reinsurance  needs  and 
fulfills  l  lll.S’s  obligation  to  i)rovide 
e(|uitahle  allocation  of  these  funds 
muh'r  .section  1341(h](2)(B]  of  the 
Affordable  Care  Act,  than  does  a  polic;y 
that  limits  the  disbursement  of 
reinsurance  ])ayments  oidy  to  the  .State 
in  which  the  contributions  are  collected. 

(lommtmi:  One  commenter  recpuisted 
that  flll.S  consider  extending  the 
reinsurance  program  past  2018. 

/fe.s/jon.se;  .Section  1.341  of  the 
Affordable  Care  Act  mandates  that  the 
transitional  reinsurance  program 
oj)erate  in  the  three  ytxir  period 
l)(iginning  )anuarv  1,  2014,  which  we 
int(!rpret  to  mean  that  the  ])rogram  will 
o])erate  in  benefit  years  2014,  201.1  and 
2010.  As  a  result,  we  have  no  statutory 
authority  to  extend  the  ])rogram.  We 
note  that,  under  this  final  rule, 
reiusurauce  payments  for  benefit  year 
2010  will  he  made;  in  2017,  and  .section 
1341(a)(4)(B)  ])rovides  that  amounts 
remaining  nnex])ended  as  of  December 
2010  may  he  used  to  make  payments 
under  any  reinsurance  program  of  a 
.State  in  the  individual  market  in  effect 
in  the  two-year  period  beginning  on 
January  1, 2017. 

1.  .State  .Standards  Related  to  the 
Reinsurance  Program 

a.  .State-Operated  Rcnnsurance  Programs. 
Ci(;n(M'ally 

In  the  proposed  ride,  we  set  forth  a 
reinsurance  contribution  and  jiayment 
jirocess,  and  the  uniform  contribution 
rate  and  reinsurance  payment 
jiarameters  that  would  apjilv  to  all 
.States  in  the  2014  benefit  year.  We 
projiosed  to  amend  1.13.1 00(a)(1)  to 
delete  the  reference  to  .State 
modification  of  data  collection 
friHiuency  as  set  forth  in  the  Premium 
.Stabilization  Rule.  That  deletion  would 
remove  the  ability  of  a  .State  electing  to 
operate  reinsurance  to  modify,  via  a 
.State  notice  of  benefit  and  jiayment 


parameters,  the  data  collection 
frecinencv  for  issuers  to  receive 
reinsurance  payments.  Under 
§  1,13. 100(a)(1),  a  .State  establishing  a 
reinsurance  program  mav  still  modifv 
the  data  reipdrements  for  health 
insurance  issuers  to  receive  reinsurance 
payments,  provided  that  the  .State 
imhlishes  a  .State  notice  of  benefit  and 
payment  parameters  that  specifies  those 
modifications. 

In  4}  113.100(a)(2).  we  ]n’0|)0.sed  that  a 
.State  electing  to  collect  additional 
reinsurance  contributions  for  purjioses 
of  making  supplemental  reinsurance 
])ayments  or  using  additional  funds  for 
supjilemental  reinsurani:e  ]jayments 
under  §  113.220(d)  publish 
sujiplemental  .State  reinsurance 
payment  parameters  in  its  .State  notice 
of  benefit  and  jiayment  ))arameters.  To 
create  the  most  effective  reinsurance 
program,  we  propo.sed  to  collect 
reinsurance  contributions  on  behalf  of 
all  .States  from  both  health  insurance 
issuers  and  self-insured  grou})  health 
plans  in  the  aggregate,  and  we  jiroposed 
to  disburse  reinsurance  ])ayments  based 
on  a  .State’s  need  for  reinsurance 
payments,  not  based  on  where  the 
coidrihntions  were  collected.  As  a 
result,  llll.S  would  no  longer  he  able  to 
attribute  additional  funds  for 
administrative  exjienses  hack  to  a  State. 
We  therefore  jiroj^osed  to  amend 

1 13.1  ()()(a)(3)  of  the  Premium 
.Stabilization  Ride  to  clarify  that  any 
additional  contributions  collected  for 
administrative  exjienses  must  he 
collected  by  the  .State  operating 
reinsurance. 

.Section  1341  of  the  Affordable  Care 
Act  jirovides  that  .States  may  elet.t  to 
operate  reinsurance.  Based  on  HH.S’s 
conunnnications  with  .States,  as  of 
Fehruary  21,  2013,  Maryland  and 
Connecticut  are  the  only  States  electing 
to  ojierate  reinsurance  for  2014. 

Pursuant  to  §  113.100,  a  State  that 
wi.shes  to  collect  additional  reinsurance 
funds  pursuant  to  113.220(d)  must 
])uhli.sh  the  sn])plemental  contrihution 
rate  and  .supplemeutal  .State  reinsurance 
payment  jiarameters  in  a  .State  notice  of 
benefit  and  payment  parameters,  which 
for  2014  must  he  published  by  the  30th 
day  following  the  luihlication  of  this 
final  rule. 

We  are  finalizing  these  provisions  as 
])ro])osed,  with  a  technical  amendment 
to  §  113.210(a)(2)  in  which  we  clarify 
that  a  .State’s  obligation  to  ensure  that 
each  a])])licahle  reinsurance  entity 
operates  in  a  distinct  geographic  area 
applies  regardle.ss  of  whether  the  .State 
contracts  with  or  establishes  the 
ap])licahle  reinsurance  entities.  As  we 
also  clarify  below,  governmental  entities 
may  serve  as  applicable  reinsurance 


entities.  We  are  also  amending 
S  113.100(a)(2)  by  replacing  the  cros.s- 
reference  to  S  113.220((1)  with 
§  113.220(d)(1).  We  are  making 
corresponding  revisions  in 
113.100(d)(2):  and  S  113.110(h): 
113.400(a). 

U’ommeyi/;  One  commenter  recpiested 
that  llll.S  prohibit  .States  o])erating 
reinsurance  from  modifving  the  data 
reiiuirements  for  health  insurance 
issuers  to  receive  reinsurance  payments. 

/fe.s’po/j.se;  Although  we  recognize  the 
efficiencies  to  niidti-.State  issuers  of 
having  a  uniform  set  of  data 
reiiuirements,  we  believe  that  a  .State 
should  have  the  flexibility  to  collect  the 
(lata  it  deems  necessary,  in  the  manner 
it  deems  most  aiipropriate,  to  calculate 
reinsurance  payments  for  issuers  of  non- 
grandfathered  individual  market  plans 
in  the  .State.  Accordingly,  we  will 
permit  .State  llexihility  regarding  data 
reiiuirements.  As  set  forth  in 
^  113.100(a)(1),  a  .State  modifying  the 
(lata  reiiuirements  must  de.scrihe  tho.se 
reiiuirements  in  its  .State  notice  of 
benefit  and  payment  parameters. 

C’om/Ufm/;  ()ne  commenter  asked  that 
llll.S  permit  a  governmental  entitv  to  he 
eligible  to  .serve  as  an  applicable 
reinsurance  entity. 

Ih!si)ons(;:\\h)  interpret  the  definition 
of  an  applicable  reinsurance  entitv  in 
section  1341(c)(1)  of  the  AITorilahle  (iare 
Act  as  a  “not-for-profit  organization," 
the  purpose  of  which  is  to  stabilize 
premiums  iu  the  first  three  years  of 
Exchange  operation  and  the  duties  of 
which  are  to  carry  out  the  reinsurance 
program,  to  he  broad  enough  to  include 
a  governmental  entity.  Accordingly,  we 
believe  that  an  applicable  reinsurance 
entity  is  a  not-for-profit  organization 
that  is  exempt  from  taxation  under 
Chapter  1  of  the  Internal  Revenue  Code 
of  1980,  including  a  governmental  entity 
and  a  iiuasi-governmental  entity  that 
was  not  created  for  and  does  not  operate 
to  make  a  profit,  and  carries  out 
reinsurance  functions  under  this  part  on 
behalf  of  the  State. 

Coinnwnt:  One  commenter  reiiuested 
that  HH.S  permit  a  .State  to  obtain  a 
waiver  from  the  reinsurance  program  set 
forth  in  section  1341  of  the  Affordable 
Care  Act. 

Response:  111  hS  has  no  authoritv  to 
grant  such  a  waiver.  As  set  forth  in  the 
Premium  .Stabilization  Rule,  if  a  .State 
does  not  elect  to  operate  reinsurance, 
llll.S  will  operate  reinsurance  on  behalf 
of  the  .State. 

Conunen/:  One  commenter  asked 
whether  llll.S  will  Implement  an 
approval  jiroce.ss  for  .States  choosing  to 
operate  reinsurance,  similar  to  the 
process  n.seil  to  apjirove  .States  choosing 
to  ojierate  the  risk  adjustment  jirogram. 
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linsponsfi:  Unlike  the  risk  adjustment 
program,  there  will  he  no  lonnal 
ap|iroval  process  for  State-operated 
reinsnrance  programs.  However.  HHS 
will  establish  a  consultative  pre- 
im])lementation  i)n)ce.ss  to  (insure  that 
each  .State  operating  reinsurance!  is 
Hiadv  to  operate  h(!ginning  in  2014.  lllhS 
intends  to  work  closely  with  States 
throughout  the  duration  of  the 
reinsurance!  lerognnn  to  ensure  States' 
opeirational  reiiieliness. 

(/onnne?n/;  One!  conmu!nte!r  sought 
claritlcation  on  the!  functions  theit  ei 
State!  ()])er;iting  reinsnnmce  must 
peiiform. 

/Je.’.s/Kju.se?;  This  fmal  rule  seits  forth  a 
mimlu!!'  of  functions  that  a  State 
ojxirating  reiinsnnmce  mn.st  i)e!rf()rm, 
consistent  with  the  functions  of  the 
HHS-()j)(!r<ete!d  reiinsnrance  program.  For 
eixample.  nndeir  1. '18. 240.  a  State 
operating  reinsnnmce  must  ensure  that 
the  Slate's  aj)plicahle  reinsurance  entity 
c()ll(!cts  data  reupiireid  to  calculate! 
reinsurance!  peiyimnits.  imekes 
reiinsnrance!  pjiyments.  and  provideis  a 
proceiss  for  reiinsnrancei-eligihle  plems 
that  do  not  geiiierate  individual  eiurolleu! 
claims  in  the  normeil  course  of  hnsiiuiss 
to  sid)mit  claims.  In  iiddition.  ei  Steite! 
opeiiiiting  reiinsnrance!  mn.st  notifv 
issuers  of  renpiests  for  reinsnnmce 
piivments  m.ide  ;md  actual  re!insnrance 
|)avm(!nts  to  he  provid(!d.  In  iiddition  to 
pe!rf()rming  payment  functions,  a  Stale 
openiting  re!insunm(:(!  mav  eleu:!  to 
(:()ll(!(:t  iidditional  funds  or  use  .Stiite! 
funds  under  ^  1 58. 220((1)(1  )(ii)  or 
S  1.58.220((1)(2)  (propo.se!!!  iis  ((l)(8)  in  the 
pr()|)ose!(l  rule)  to  fund  administrative! 
ex|)e!nses  or  .se!t  uj)  and  fund 
snpple!mental  rennsurance  pavment 
piiramet(!rs  that  "wraj)  iironnd"  the 
uniform  reinsnrance  payment 
parameters. 

1).  Re!p()rting  to  HHS 

In  4}  158.210(e)  of  the  proposed  rule, 
we  .stated  that  a  .State  estiihlishing  the 
reinsurance  program  would  he!  reKpiired 
to  provide  information  to  HlkS  re!gar(ling 
all  r(!(pie!sts  for  re!in.snrance  piivmemts 
receivexl  from  all  reinsnrance-eligihle! 
jilans  for  (!a(:h  epiarler  during  the  h(!ne!fit 
yexir  in  the  .State.  In  §  158.240(h)(2).  we 
pre)pose!(l  that  a  .State,  or  HITS  on  h(!half 
of  the  .State,  would  n.se!  the!  information 
c()llee;te!(l  hv  HH.S  or  snhmitled  nnele!r 

1 58.21 0(e!)  to  provide  issue!rs  of 
re!in.surance!-e!ligihl(!  plans  with 
e]n<irterly  n|)(iates  of  r(!(|nest.s  for 
reinsnnmce  peiyments  for  the  plan 
nn(le!r  both  the  uniform  iiavment 
jiarameters  and  any  .State  supplemental 
piivments  pariim(!t(!r.s  se!t  forth  unden’ 

§  158.282.  as  d(!termine!d  by  HH.S  or  the 
.State's  applicable  reinsuriince  entity,  as 
a])])licahl(!.  This  information  could  he! 


used  by  an  individual  lUiirket  issuer  in 
developing  niters  in  snhse!(|U(!nt  hene!fit 
yeiirs.  We  iire  fiiiiilizing  these  provisions 
iis  projKi.sed.  with  modificiilions  in 
S  158.240(h)(2)  to  clarify  thiit  a  State 
mn.st  provide  to  iin  issue!!'  of  a 
re!insurim(:e!-e!ligihle!  ])lim  the!  ciilcidiition 
of  the  total  r(!in.surimce!  ])iiyme!nls 
reuinested  under  the!  mitioniil 
reinsurance  piivme!nt  pininne!te!rs  iind 
.Sliite  supple!me!nlal  re!insnrimce 
pavment  |)iiriinu!t(!rs,  on  a  einarlerlv 
hiisis  (hiring  the  applicahle  benefit  year 
in  a  timeframe  and  manner  determined 
by  HHS. 

(k)ium(;nt:  .Several  commenters 
suiiporteel  the  proposal  that  HH.S  or 
.Stales  e)])eriiting  reinsnrance  iirovide  to 
issuers  eimirterly  upehites  of  reepiests  for 
reinsurance  payments  made  under  the 
uniform  ]);iyme!nt  piinimeters  and  .State 
snpiilemental  payment  iiarameters,  as 
api)licahl(!.  .Several  commenters  urged 
HITS  not  to  reepiire  <i  .St.ite  openiting 
reinsurance  to  provide  the.se  eimirterly 
e.stimcites. 

licsponsu:  heciinse  the  pnrpo.se  of  the 
reinsnrance  iirogram  is  to  helj)  stiihilize 
liremiiims.  eind  iieciuise  interim 
information  on  reinsnnmce  chiims  will 
he  useful  for  issuers  in  setting  niteis  in 
siihseepient  benefit  years,  we  are 
fimili/.ing  ^  158.240(h)  iis  jiroposeel. 

(k)nun(;nt:  One  commenler  reepieisted 
cliirificiition  on  whether  n])(liit(!S  of 
reinsurance  iiavment  reepiests  imide 
would  he  jirovided  on  a  rolling  h.isis 
throughout  the  benefit  year,  or  only  after 
all  reinsurance  iiiiymeint  reieiuests  luive 
been  submitted.  Oommenteirs  sngge.sted 
that  total  iiavment  reepiests  .icross  all 
issuers  he  specified  so  tluit  issuers  can 
estimate  whether  total  piivments  will 
exceed  total  contributions. 

licsponsa:  A  .State  operating 
reinsnnmce  or  HH.S,  on  hehiilf  of  the 
.State,  will  issue  reports  on  a  epiiirterly 
basis  on  the  total  amount  of  reinsurance 
reepiejsts  submitted.  We  appreciiite!  the 
suggestions  for  the  epiiirterlv  reporting 
format,  and  will  take  them  under 
consideration.  We  iinticipate  issuing 
gnidiince  for  .States  and  issuers 
regarding  epiarterly  reporting. 

c.  Additional  .State  Collections 

In  ^  158.220((1).  we  proposed  that  a 
.State  operating  reinsnnmce  niiiy  eleici  to 
collect  more  than  the  amoimts  hiised  on 
the  national  contribution  nite  set  forth 
in  the  annmil  HH.S  notice  of  benefit  and 
payment  panimeters  for  administrative 
expenses  of  the  applicahle  reinsurance 
entity  or  for  additional  reinsnnmce 
payments.  In  addition,  under 
§  1 58.22()((1)(2).  we  proposed  theit  a  .State 
must  notify  HH.S  within  80  (lavs  after 
pnhlication  of  the  draft  annual  HH.S 
notice  of  benefit  and  payment 


parameters  for  the  applicahle  benefit 
year  of  the  additional  contribution  rate 
that  it  (ilects  to  collect.  We  are  finalizing 
the.se  provisions  as  jiroiiosed  with  the 
following  modification:  we  are  deleting 
158.220((1)(2),  which  reepiired  a  .State 
to  notifv  HH.S  within  80  days  after 
imhlication  of  the  draft  iinnmil  HH.S 
notice  of  benefit  ;inel  payment 
piinimeters  for  the  ii])])licahle!  benefit 
yeiir  of  the  iidditioiiiil  contribution  rate! 
thiit  it  elects  to  collect. 

(k)ninu;nt:  We  reiceived  seiveinil 
comments  asking  HH.S  to  eiliminate  the 
r(!(piir(!ment  set  forth  in  ^  1 58.220((1)(2). 
which  i)r()vi(l(!(l  that  a  .Stiite!  must  notify 
HH.S  within  80  days  after  imhlication  of 
the  draft  annual  HH.S  notice  of  he!ne!fit 
and  Iiavment  panimeters  for  the 
iipplicahle  benefit  yeiir  of  the  additional 
contribution  liite  that  it  elects  to  collect. 
However,  one  commenter  encouraged 
HH.S  to  kee])  this  reepiirement. 

U(is})()ns(i:  Because  HH.S  will  no 
longer  collect  additional  contributions 
on  behalf  of  a  .State,  iind  will  not 
immediately  need  this  information,  we 
are  removing  158.22()(el)(2)  from  this 
fiiiiil  rule.  Any  .State  operating 
reinsurance  and  electing  to  collect 
additional  contributions  under 
§  158.22()((1)  mn.st  seit  forth  einy 
additiomil  contribution  rate  that  it  elects 
to  collect  in  its  .Stiite  notice  of  benefit 
and  ])iivme!nt  panimeters. 

(j'oniiiiani:  Lhw.  commenter  asked  HH.S 
to  clarify  that  .Stiites  may  collect 
iidditional  iidmini.striitive  expenses  only 
when  ii  .Stiite  is  ojierating  reinsuriince. 

/i(!sj)ons(;:  Only  ii  .State  openiting 
reinsurance  is  peirmilted  to  collect 
iidditional  iidministrative  expenses 
under  ^  1 58.22()(d).  The  .State  must  set 
forth  any  additional  contribution  rate  in 
its  .State  notice  of  benefit  and  piivment 
piinimeters. 

T’o/nmen/;  One  commenter  asked  HH.S 
to  proliihit  .States  from  collecting 
additional  funds  for  administrative 
exiKinses. 

Ii(^s/jc)ns(i:'I'n  allow  .State  flexibility  in 
o|)eriiting  reinsnnmce,  ii  .State  o|)(!niting 
reinsurance  will  he  iiermitted  to  collect 
iidditional  funds  for  administnitive 
expen.ses  iis  the  .State  deems  necessary. 

Cjonuunnt:  .Several  commenters 
()])l)ose!(l  the  collection  of  additional 
hinds  hv  .Stiites  from  self-insnreel  |)lims. 
iind  urged  HH.S  to  specify  in  regiihitory 
text  that  .Stiites  cannot  collect  from  .self- 
insured  ])lans  covered  by  FRkSA. 

/T.'.s’pon.se;  We  reiterate  that  nothing  in 
section  1841  of  the  Affordable  (kire  Act 
or  45  (T'R  jiiirt  158  of  this  final  rule 
gives  a  .State  the  iiuthority  to  collect  iiny 
funds — whether  under  the  national 
contribution  rate  or  under  an  additional 
.State  contribution  rate — from  .self- 
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insured  f>rouj)  lundth  j)!ans  covered  hv 
I'iKISA. 

(.oiunwnt:  One  coininenter  nujuested 
Ihiit  Hi  IS  siMudiy  that  the  Federal 
Fin|)loyees  ilealtli  Benefit  Act  prohihits 
States  Iroin  imposing  additional  State 
reinsurance  hind  collections  on  Federal 
Linployees  llealth  Benefits  I^roi’rain 
(FFI  IB)  plans. 

liasponsa:  Although  tj  1  .'j3.22()(d) 
provides  that  a  Slate  may  elect  to  collect 
cidditional  reinsurance  contrihntions  lor 
administrative  expemses  or  reinsurance 
|)ayments,  we  do  not  interjiret  .section 
1341  of  the  AITordahle  Care  Act  or  4.'") 

(.1  R  pai t  1 .1.!  of  this  final  rule  as  giving 
States  any  additional  anthoritv  to  c:olh?ct 
from  contributing  entities.  Any  such 
authority  must  come  from  other  State  or 
Federal  law. 

d.  State  Collections 

In  S  ir>:i.22()(a),  we  proposed  that  if  a 
Stale  e.stahli.shes  a  reinsurance  program. 
IBIS  will  collect  all  reinsurance 
contrihntions  from  all  contrihuting 
entities  for  that  State  under  a  national 
c:ontrihution  rate.  In  15:i.22()(d)(;i)  of 
the  firofiosed  rule  (which  we  now 
remnnher  as  l.'5:i.22()(d)(2)).  we 
pro])o.sed  that  States  may  use  additional 
hinds,  which  were  not  collected  as 
additional  reinsurance  contrihntions.  to 
make  supplemental  reinsurance 
fiayments  under  the  Stale  sii])jjlenienlal 
reinsurance  iiayment  parameters.  I'his 
would  allow  States  to  use  other  revenue 
sources,  such  as  funds  collected  for 
State  high-ri.sk  jkioIs.  This  would  also 
onsiire  that  additional  State  collections 
for  reinsurance  payments  and  other 
State  funds  may  he  used  to  reduce 
immiimns.  We  are  finalizing  these 
fmivisions  as  fu’ojio.sed. 

Common/;  Several  commenters  asked 
that  HHS  permit  States  to  collect 
contrihntions  from  health  insurance 
issuers.  Other  commenters  siifijiorted 
the  proposed  centralized  collection  of 
reinsurance  contrihntion  under  the 
national  contrihntion  rate. 

/fo.v/jon.so;  HHS  will  collect 
contrihntions  from  health  insurance 
issuers  and  sell-insnred  gronj)  health 
filans  in  all  States,  including  States  that 
nlecl  to  operate  reinsurance.  This  will 
allow  for  a  centralized  and  streamlined 
process  for  the  collection  of 
contrihntions,  and  will  avoid 
imd'ficiencies  resulting  from  the  use  of 
dilferent  collection  processes  in 
different  States.  Federal  collections  will 
akso  leverage  economies  of  .scale, 
reducing  the  overall  administrative 
costs  of  the  transitional  reinsurance 
firogram. 
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n.  High-Ri.sk  Bools 

Section  1341(d)  of  the  Affordable  Can 
A(,l  and  §  1!).1.2.'5()  of  the  Breminm 
Stabilization  Rule  provide  that  a  State 
imist  eliminate  or  modify  its  high-ri.sk 
fiool  to  the  extent  neces.sary  to  carry  out 
the  tiansitional  reinsurance  jirogram. 
However,  any  changes  made  to  a  State 
high-risk  fiool  must  comply  with  the 
torins  and  conditions  of  Cranls  to  States 
lor  Operation  of  Qualified  High-Risk 
Bools  (CFHA  t)3.7«()).  as  applicable 
Under  1 .53.4(){)(a)(2)(iii).  we  propo.sed 
that  State  high-risk  pools  would  he 
excluded  from  making  reinsurance 
(.onti  ihutions  and  would  not  receive 
reinsurance  jjayments. 

I  he  Affordable  (fare  Act  permits  a 
State  to  comdinate  its  high-risk  jjool 
with  the  reinsurance  jjrogram  “to  the 
extent  not  inconsistent”  "i  with  the 
statute.  We  clarify  that  nothing  in  the 
Bremium  Stabilization  Rule  or  this  final 
ride  jirevents  a  State  that  establishes  the 
reinsurance  program  from  using  State 
money  designated  for  the  State's  high- 
lisk  ])ool  towards  the  reinsurance 
I)rogram.  However,  a  State  mav  not  u.se 
hinds  collected  for  the  Affordable  Care 
/y:l  reinsurance  program  for  its  high- 
I  isk  fiool.  finally,  a  State  could 
designate  its  high-risk  fmol  as  its 
applicable  reinsurance  enlitv,  provided 
that  the  high-risk  jiool  meets  all  the 
criteria  for  being  an  applicable 
rei nsn ra nee  en  I  i  ty. 

Co/nmen/;  Several  commenters 
recfuested  that  we  fiermit  State  high-risk 
fiools  to  he  eligible  for  reinsurance 
fiayments  for  their  high-risk  enrollees. 
Commenters  stated  that  the  sudden 
termination  of  high-risk  fiools  in  2014 
would  result  in  high-risk  pool  enrollees 
Hooding  the  individual  market, 
potentially  resulting  in  premium 
increases  for  all  individual  market 
enrollees  and  a  lo.ss  of  acce.ss  to 
providers  currently  administering  care 
lor  high-risk  pool  enrollees. 

Uf^sponsfi:  Under  the  definition  of  a 
reinsurance-eligible  plan  in  S  1. '53.20  of 
the  Breminm  Stabilization  Rule.  State 
high-risk  pools  are  not  eligible  to 
niceive  reinsurance  jiavinents  for  their 
high-risk  enrollees  because  high-risk 
fiool  coverage  is  not  individual  market 
coverage.  We  note  that  if  a  high-risk 
fiool  were  to  he  structured  as  individual 
market  coverage  subject  to  the  market 
lelorm  rules,  it  would  he  eligible  for 
reinsurance  payments  and  would  also. 
liKJi (jfoni,  l)(^  ;i  (;()ntril)uliiif>  (Jiitity. 

(A)iunwni:  Several  commenters  asked 
that  HHS  clarify  that  States  can 
continue  to  ojierate  high-ri.sk  pools  to 
(.(implement  the  reinsurance  program 
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iuid  to  firovide  continuity  of  coverage  to 
,  risk  pool  enrollees. 

/fe.s/ion.se;  States  have  the  flexibility 
to  decide  whether  to  maintain,  pha.se- 
(lut.  or  eliminate  their  high-risk  pooks. 
Becau.se  State  high-ri.sk  pools  and  the 
reinsurance  program  both  target  high- 
cost  enrollees,  high-risk  pools  can 
(ifierate  alongside  reinsurance  serving  a 
distinct  sulrset  of  the  target  population. 

(.oninwnt:  Several  commenters  asked 
that  the  Federal  government  continue  to 
firovule  funding  for  the  State  High  Risk 
Bool  (bant  jirogram. 

RHsponsa:  Funding  for  the  State  High 
Risk  Bool  (want  Brogram  is  not 
addressed  in  this  final  rule. 

2.  Contrihuting  Entities  and  Excluded 
Entities 

Section  1341  of  the  Affordable  Care 
A(,t  provides  that  health  insurance 
issuers  and  third  party  admini.strators 
on  behalf  of  groufi  health  plans  nui.st 
make  payments  to  an  applicable 
reinsurance  entity.  In  the  propo.sed  rule, 
we  stated  that,  with  respect  to  insured 
coverage,  i.ssuers  are  resfionsihle  for 
making  reinsurance  contrihntions.  With 
nisjiect  to  a  self-insured  group  health 
plan,  the  plan  is  resjionsihle.  although 
a  third  party  administrator  (TBA)  or 
administrative  .services  only  (ASO) 
contractor  may  he  utilized  to  transfer 
reinsurance  contrihntions  on  behalf  of  a 
filan.  A  .self-insured,  .self-administered 
group  health  plan  without  a  TBA  or 
ASO  contractor  would  make  its 
reinsurance  contrihntions  directly.  For 
the  reasons  described  above  and  in  the 
fireamhle  of  the  jiroposed  rule,  we  are 
modifying  the  definition  of 
“contrihuting  entity”  in  §  1. '53. 20  to 
clarify  that  a  “contrihuting  entity"  is  a 
health  insurance  i.ssuer  or  a  self-insured 
group  health  filan. 

(Ammwnt:  Several  commenters  asked 
that  HHS  amend  the  definition  of 
cdntrihnting  entitv,  clarifving  the 
liability  of  TBA.s. ' 

Response:  Wo  ha\'e  amended  the 
definition  of  “contrihuting  entity”  in 
§  1.'5,t.2()  to  include  the  clarification  we 
provided  in  the  pr(i]io.sed  ride  at  77  FR 
731.'52.  Ibis  amended  definition  states 
that  a  contrihuting  entity  is  a  health 
insurance  issuer  or  a  self-insured  grouji 
health  plan.  Thus,  we  clarifv  that  a  .self- 
insured  group  health  plan  is  ultimatelv 
responsible  for  the  reinsurance 
contributions,  even  though  it  mav  elect 
to  use  a  I’BA  or  ASO  contractor  to 
tiansfei  the  reinsurance  contributions. 

(A)iunwnt:  Several  commenters  sought 
clarification  regarding  whether  .self- 
insured  group  health  plans  mav  remit 
reinsurance  contrihntions  directly  to 
HHS  even  if  the  jilan  otherwi.se 
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contract.s  with  a  TFA  or  ASO  contratlor 
for  administration  of  honofits. 

liHsponstr.  A  .self-insnrod  group  health 
j)lan  may  elect  to  make  its  reinsurance 
contributions  directlv  to  HHS  or 
through  a  'I’PA  or  an  ASO  contractor. 

Oo;n/ne/j/;  One  commenter  suggested 
that  re(]niring  issuers  to  snhmit  a 
.separate  ])avment  for  (;ach  insiinul 
group  would  add  significant 
administrative  harden. 

Itesponsc:  HUS  will  provide  details 
on  the  proce.ss  for  submission  of 
reinsurance  contributions  in  futun! 
guidance. 

(Joninwnt:  One  commenter  stated  that 
the  proposed  rule  does  not  address 
whether  a  TFA  may  charge 
administrative  fees  for  the  additional 
work  it  will  undertake  to  collect 
reinsurance  fees  and  forward  them  to 
HHS. 

R(iSj)()nsti:  Any  fee  for  such  scux  ices 
would  he  negotiated  between  the  plan 
and  the  TFA  or  ASO  contractor.  \Ve 
not(i  that  the  program  is  designed  to 
minimize  administrative  costs,  which 
we  ex|)ect  to  he  relatively  low. 

L’om/ne;?/;  Several  commenters  asked 
that  HHS  clarify  that  a  jjlan  with  several 
'I’FAs  should  d(!t(!rmine  if  and  which 
'I  PA  will  calculate  the  enrollment  count 
and  submit  reinsurance  jjavinents. 

/fe.s-pmj.se;  The  scdf-insurcid  group 
health  plan  is  liahle  for  r(!]jorting 
enrollment  counts  and  making 
r(!insurance  contrihutions.  It  mav  utilize 
any  I’PA  or  ASO  contractor  it  wishes  (or 
nom;)  to  piirform  these  functions. 

Under  .S(n;tion  1841(h)(,'i)(13)(i)  of  the 
Affordable  (iare  Act.  contribution 
amounts  for  reinsurance  are  to  reflect,  in 
j)art.  an  issuer's  “fullv  insured 
commercial  hook  of  business  for  all 
major  medical  jiroducts."  We  interjjret 
this  statutory  language  to  mean  that 
reinsurance  contrihutitms  an;  not 
recpiired  for  coverage  that  is  not  "major 
medical  coverage"  or  for  health 
insurance  coverage  that  is  non¬ 
commercial.  We  also  inter])ret  this 
statutory  language  to  exclude  expatriat(; 
health  coverage;,  as  defined  by  the 
S(;cretarv.  HHS  i)lans  to  define 
expatriate  health  coverage  in  the  near 
future. 

(1)  Major  Madicdl  Ckn  ara'^a:  In 
§  l.'i:3.4()()(a)(l )(i).  we  [iroposed  that  a 
contributing  entitv  make  reinsurance 
contrihutions  for  its  health  coverage 
exce])t  to  tin;  ext(;nt  that  such  cove;rage 
is  not  “maje)r  medical  coverage.” 

.Section  i:341{l)){:3)(H)(i)  of  the 
AiTordahle  Uan;  Act  re;fers  to  "major 
m(;dical  products.”  hut  does  not  define 
the  term.  The  pr(;aml)l(;  to  tin;  proposed 
rule  at  77  FR  731  !i2  discussed  the 
definition  that  should  applv  for 


r(;in.suram:e  i)urposes.  Wc;  an;  finalizing 
the  provisions  as  pro])o.sed. 

(Jonunant:  One  comment(;r  r{;(|U(;st(;d 
that  w(;  codify  in  ri;gulatiou  text  the 
description  of  major  medical  coveragi; 
that  was  .s(;t  forth  in  j)r(;amhle. 

l{(;si)ons(;:  We  n;it(;rat(;  that  for 
])urposes  of  the;  reinsurance  ]n'ogram 
only,  our  vi(;w  is  that  major  m(;dical 
coverage  is  health  coverage,  which  may 
he  sul)j(;c;t  to  reasonahh;  (;nrollee  cost 
sharing,  for  a  broad  range  of  .s(;rvice.s 
and  tn;atment.s  including  diagnostic  and 
preventive  .servic:e.s.  as  well  as  medical 
and  surgical  conditions  providc;d  in 
various  settings,  including  inpatient, 
outpatient,  and  emergency  room 
.settings.  (;ov(;rage  that  is  limit(;d  in 
scojje  (for  example,  dread  di.sease 
coverage,  hosiiital  indemnity  coverage, 
or  stand-alone  vision  coverage  or  stand¬ 
alone  dental  coverage),  or  extiait  (for 
exam])le,  coverage  that  is  not  subject  to 
.section  2711  of  the  PHS  Act  and  its 
implementing  regulations)  would  not  hi; 
major  medical  coverage.'^ 

In  the  pro])os{;d  rule,  we  stated  that 
wh(;n  an  individual  has  both  Medicare 
coveragi;  and  em])loy(;r-provided  group 
health  coverage,  the  Medicare 
S(;condary  Payer  (M.SP)  rules  under 
siaition  18()2(h)  of  the  Act  would  apjdv. 
and  the  grou])  health  coveragi;  would  he 
considered  major  medical  coverage  onh' 
if  the  group  health  coverage  i.‘--  the 
in  imary  payer  of  medical  exjienses  (and 
Medicare  is  the  individuars  secondary 
])ayer)  under  the  M.SP  rules.  For 
examiile.  a  working  (iH-year-old 
em])lovee  enrolled  in  a  group  health 
plan  who.  under  the  M.SP  rules,  is  a 
beneficiary  for  whom  Medicare  is  the 
secondary  jiayer  would  he  counted  for 
purposes  of  reinsurance  contrihutions. 
However,  a  (i8-year-old  retiree  enrolled 
in  a  group  health  plan  who.  under  the 
M.SP  rules,  is  a  beneficiary  for  whom 
Medicare  is  the  primary  payer  would 
not  he  counted  for  jnirpo.ses  of 
reinsurance  contrihutions.  Similarlv,  an 
individual  covered  under  a  groujj  health 
plan  with  only  Medicare  Part  A 
(hosi)italization)  benefits  (where 
Medicare  is  the  ])rimary  payer)  would 
not  he  counted  for  ])ur])oses  of 
reinsurance  contrihutions  hecau.se  the 
group  health  coverage  would  not  he 
considered  major  medical  coverage.  We 
also  stated  that  individuals  entitled  to 
Medicare  hecau.se  of  disability  or  end- 
stage  renal  di.sea.se  that  have  other 
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jirimarv  coverage  under  the  M.SP  rules 
would  he  treated  consistently  with  the 
working  aged,  as  outlined  above. 

We  art;  finalizing  the  jiroiiosed 
provisions  with  the  following  revisions, 
described  below:  (a)  We  are  modifying 
the  excejition  in  ^  1  .'):i.4()()(a)(1  )(iii)  to 
exclude  from  reinsurance  contrihutions 
expatriate  health  coverage,  as  defined  by 
the  .Secretary;  (h)  we  are  adding 
4}  1.'i3.4()()(a)(1)(iv)  to  codify  the 
Medicare  coordination  rule;  and  (c)  we 
art;  adding  §  1  .')3.4()()(a)(2)(xiii)  to 
exclude  a  self-insured  group  health  ])lan 
or  health  insurance  coverage  that  is 
limited  to  pre.scription  drug  benefits 
from  reinsurance  contrihutions. 

Connnani:  .Several  commenters 
sujiported  the  jiroiiosed  treatment  of 
grou])  health  coverage  that  is  considered 
.secondary  to  Medicare  under  the  M.SP 
rules:  .some  requested  that  the  Medicare 
coordination  rule  contained  in  the 
jireamhle  of  the  jirojiDsed  rule  appear  in 
regulation  text. 

/fe.spon.se;  We  have  added  jiaragraph 
(iv)  to  §  1.'5.'1.4()()(a)(1)  to  codify  the  rule 
in  regulation  text.  We  have  included 
this  rule  at  §  1.'j:i.4()()(a)(1)  to  clarifv  that, 
to  the  extent  a  plan  or  coverage  ajiplies 
to  individuals  with  respect  to  which 
benefits  under  Title  XVIII  of  the  .Social 
.Security  Act  (Medicare)  are  jirimarv 
under  the  M.SP  rules,  reinsurance 
contrihutions  are  not  required  on  behalf 
of  those  enrollees  under  that  jilan  or 
coverage.  In  order  for  a  contributing 
entity  to  determine  its  enrollment  count 
as  required  by  §  1.13.405  while  taking 
into  account  enrollees  for  which  the 
enijiloyer  grouj)  health  coverage  is 
considered  secondarv  to  Medicare 
under  the  M.SP  rules,  we  clarify  that  the 
contributing  entity  may  u.se  any 
reasonable  method  of  estimating  the 
number  or  jiercentagi;  of  its  enrollees. 

For  examjile,  a  contributing  entity  may 
calculate  the  jiercentagi;  of  enrollees  for 
which  the  enijiloyer  groiqi  health 
coverage  is  secondary  under  the  MSP 
rules  on  the  dates  it  uses  when  ajijilying 
the  snajishot  counting  method  or  actual 
count  method,  or  on  other  jieriodic 
dates,  and  reduce  the  enrollment  count 
calculated  using  one  of  the  methods  in 
S  153.405  by  that  jiercentagi;.  A 
contrihuting  entity  may  also  calculate 
the  total  enrollment  of  individuals  for 
which  the  enijiloyer  griiiqi  health 
coverage  is  secondary  under  the  M.SP 
rules  on  the  last  day  of  the  third  quarter 
and  reduce  the  enrollment  count  that 
was  calculated  using  one  of  the  methods 
in  ^153.405. 

(k)nuuant:  .Several  commenters 
requested  that  enqiloyer-jirovided 
retiree  coverage  he  excluded  from 
reinsurance  contrihulions. 
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I{f;sj)onsfi:  We  have  no  statiitorv 
authority  to  make  the  re(ju(!ste(l  change 
under  section  1841  of  the  Att'ordal)le 
Care  Act.  We  clarifv  that  employer- 
provided  retiree  coverage  is  suhjec.t  to 
reinsurance  contril)utions  unless  one  of 
the  general  excejitions  a])i)lies  (for 
example,  the  coverage  is  not  major 
medic;al  coverage). 

(k)ninunit :  One  commentcir  recpiesttul 
that  we  exiiand  the  Medicare 
coordination  rule  to  exclude  from 
reinsurance  contrihutions  (inv 
employer-provided  coverage  that  is 
.s(!condary  to  any  other  c;overage. 

Ucsiioiisa:  We  decline  to  make  this 
exclusion  because  we  hiilieve  that  it 
would  he  difficult  for  an  individual 
s])on.sor  or  issuer  to  deterndne  and 
verify  (and  it  would  he  difficult  for  HUS 
to  confirm)  without  extensive 
coordination  with  other  issuers  and 
s])onsors  which  enrolhies  have  another 
source  of  coverage,  wheth(!r  that  other 
source  of  coverage  is  major  medical 
(n)verage,  and  which  coveragt;  is 
j)rimary.  We  also  believe  that  few 
individuals  will  have;  two  sources  of 
primary  major  medical  coverage. 

Com/jie;?/;  Two  commenters  riMpiested 
additional  clarification  as  to  how  the 
MSP  rules  interact  with  the  reinsurance 
|)rogram  when  an  individual  has 
emplover-provided  group  luialth 
coverage  and  is  eligible  for  Medicare 
due  to  end-stage  nmal  di.sea.se  or 
(lisahilitv. 

liosponsa:  If  an  individual  is  eligible 
for  Medicare  due  to  end-stage  renal 
disease  or  di.sahility.  then  whether 
reinsurance  contributions  would  he 
retjuired  on  behalf  of  the  individual 
would  depend  uj)on  whether  the 
Medicare  coverage  is  primary,  as  with 
the  working-aged. 

(A)ninwni:  A  few  commenters 
recpiested  that  the  j)reamhle  language  in 
the  proposed  rule  clarifying  that  a 
.separate  j)lan  that  ])rovides  coverage  for 
|)re.scription  drugs  is  excluded  from 
reinsurance  contrihutions  he  codified  in 
regnlation  text.  One  commenter 
nupiested  clarification  that  retiree  drug 
plans  including  employer  grouj)  waiver 
plans  and  other  employer-sponsored 
I’art  D  plans  are  excluded  from 
reinsurance  contrihutions. 

linsponsi^:  \Vv.  are  amending 
§  1.58.4()()(a)(2)  to  include  a  new 
paragraph  (xiii)  ])roviding  that  a  self- 
insuriul  grouj)  health  j)lan  or  health 
insurance  c:overage  that  is  limited  to 
|)re,sc.ri|)tion  drug  benefits  is  excluded 
from  reinsurance  contrihutions.  Since 
they  only  j)rovide  coverage  for 
])rescri])tion  drug  benefits,  the.se  j)lans 
are  not  major  medical  coverage.  We  akso 
note  that  ^  1 .58.4()0(a)(2)(ii)(A)  contains 
an  exce])tion  for  coverage  j)rovided  by 


an  issuer  under  c:ontract  to  j)rovide 
benefits  under  Metlicare  hiicau.se  these 
])rivate  Medicare  |)lan.s  are  not  ])art  of  an 
issuer’s  commercial  hook  of  business  (as 
discu.ssetl  in  the  next  sjuition  of  this 
|)reamhle). 

(2)  C'jOinnunT.ial  Book  of  Biisin(!ss:T\w 
second  general  excei)tion  at 
^  l.^)8.4()()(a)(l)(ii)  from  the  reinsurance 
contribution  reejuirement  a|)j)lie.s  to 
health  insurance  coverage  that  is  not 
])art  of  an  issuer’s  commercial  hook  of 
I)usine.ss.  Section  1 84  l(h)(8)(n)(i)  of  the 
Affordable  (iare  Act  refers  to  a 
“commercial  hook  of  business,’’  which 
we  ])ro])o.seil  to  interj)ret  to  refer  to  large 
and  small  grouj)  health  insurance 
j)olicies  and  individual  market  health 
insurance  j)olicies.  For  examj)le. 
j)roducts  offered  by  an  i.ssuer  under 
Medicare  Part  G  or  D  would  he  j)art  of 
a  “governmental”  hook  of  business,  not 
a  commercial  hook  of  business. 

Similarly,  a  j)lan  or  coverage  offered  by 
a  Tribe  to  Tribal  members  ami  their 
sj)ou.ses  ami  dej)emlents,  and  other 
j)er.sons  of  Indian  de.scent  closely 
affiliated  with  the  Tribe  in  the  caj)acity 
of  the  Tribal  memhers  as  Tribal 
members  (and  not  in  their  caj)acity  as 
current  or  former  emj)lovee.s  of  the  Tribe 
or  their  (lej)emlent.s)  would  not  he  j)art 
of  a  commercial  hook  of  husine.ss.  But 
a  j)lan  or  coverage  offered  by  the  I’ederal 
government,  a  State  government,  or  a 
Tribe  tc)  emj)loyees  (or  retirees  or 
dej)en(lent.s)  hecau.se  of  a  current  or 
former  emj)loyment  relationshij)  would 
he  j)art  of  a  commercial  l)C)ok  of 
husine.ss. 

We  are  finalizing  the  j)rovi.sions  as 
j)roj)o.sed. 

(Jonunoni:  One  commejiter  agreed  that 
coverage  offered  to  Federal.  State,  or 
Tribal  emj)loyee.s  should  he  subject  to 
reinsurance  contrihutions,  and  that  this 
coverage  would  he  j)art  of  an  i.ssuer’s 
commercial  hook  of  business.  Another 
commenter  stated  that  since  Federal  and 
State  emj)loyee  j)lan.s  make  uj)  a 
significant  share  of  the  market’s  large 
grouj)  enrollment,  these  j)lan.s  shouhl  he 
included  in  a  carrier’s  hook  of  husine.ss 
for  j)urj)o.ses  of  the  reinsurance 
contribution. 

Bosponso:  f’or  reinsurance  j)nrj)o.ses, 
we  agree  that  insured  coverage  offered 
to  Federal,  State  or  Tribal  emj)loyees  is 
j)arl  of  an  issuer’s  commercial  hook  of 
business.  As  discussed  in  the  j)reamhle 
to  the  j)roj)o.sed  rule,  we  interj)ret 
“commercial  hook  of  business”  to  refer 
to  insured  large  and  small  grouj) 
j)olicies  and  individual  market  j)olicies. 

(3)  Poliev  filed  and  approved  hv  a 
Slaie:The  third  j)roj)o.sed  general 
excej)tion  from  reinsurance 
contributions  at  §  l.')8.4()()(a)(l)(iii)  was 
for  insured  coverage  not  filed  or 


aj)j)roved  by  a  State.  As  noted  in  the 
j)reamhle  to  the  j)roj)o.sed  rule  at  77  FR 
at  781. ')8.  this  excej)tion  was  intended 
j)rimarily  to  address  grouj)  exj)atriate 
coverage  for  individuals  who.se  work 
retjuires  them  to  .sj)end  a  suh.stantial 
j)eriod  of  time  overseas.  We  are 
amending  §  l.')8.4(K)(a)(l)(iii)  so  that 
exj)atriate  health  coverage,  as  defined  by 
the  Secretary,  is  excluded  from 
reinsurance  contrihutions. 

(ionnnent:  Some  commenters 
reejuested  that  all  exj)atriate  coverage  he 
excluded  from  reinsurance 
contrihutions.  including  coverage  filed 
with  and  aj)j)roved  by  a  State,  as  well 
as  self-insured  exj)atriate  coverage. 

Besponse:  As  described  above,  we  are 
amending  this  j)rovi.sion  so  that  all 
exj)atriate  health  coverage,  as  defined  by 
the  Secretary,  is  excluded  from 
reinsurance  contrihutions.  We  j)lan  to 
define  exj)atriate  health  coverage,  as 
well  as  exj)lain  the  aj)j)licahility  of  the 
Affordable  Ckire  Act  to  such  coverage,  in 
the  near  future. 

(ioinnumt:  A  few  commenters  noted 
considerable  variation  in  filing  methods 
for  issuers  of  health  insurance  coverage 
in  the  large  grouj)  market.  The 
commenters  exj)re.s.sed  concern  that 
issuers  that  should  make  reinsurance 
contrihutions  mav  la;  excluded  hecau.se 
of  the  different  filing  and  aj)j)roval 
reejuirements.  For  examj)le.  some  States 
may  not  reejuire  exj)licit  aj)j)roval  of 
certain  new  j)olicy  forms,  hut  instead 
tho.se  forms  may  he  deemed  aj)j)roved 
via  i.ssuer  certification.  One  commenter 
reejuested  clarification  as  to  whether  an 
issuer  that  is  regulated  by  a  State  agency 
other  than  a  dej)artment  of  insurance 
would  he  suhjeed  to  reinsurance 
contributions  under  the  “filed  and 
aj)j)roved  by  a  State”  language. 

Besponse:  We  recognize  that  States 
can  and  do  use  different  filing  methods 
to  obtain  the  information  from  issuers 
necessarv  to  carry  out  their  regidatory 
re.sj)onsibilitie.s.  However,  we  are 
amending  §  158.40()(a)(  t)(iii)  so  that  the 
excej)tion  from  reinsurance 
contributions  aj)j)lie.s  to  all  exj)atriate 
health  coverage,  as  defined  by  the 
Secretary. 

We  j)roj)osed  in  1  .')8.4()()(a)(2)  to 
exj)licitly  exclude  the  following  lyj)es  of 
j)lans  and  coverage  from  reinsurance 
contributions.  We  are  finalizing  these 
j)rovision.s  as  j)roj)osed. 

(a)  Excepted  benefits.  We  j)roj)o.sed  no 
change  in  j)olicy  with  resj)ect  to  j)lan.s 
or  health  insurance  coverage  that 
consist  .solelv  of  excej)ted  benefits  as 
defined  by  section  27{)l(c)  of  the  PHS 
Act,  as  currently  described  in 
§  l.')8.4()t)(a)(2)(i)  of  the  Premium 
Stabilization  Rule. 
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A  few  coninienters  notetl 
that  stand-alone  dental  or  vision 
coverage  is  excluded  from  n!insurance 
contrihntions.  and  nuiuested  that  oIIku' 
dental  or  vision  coverage  should  he 
excluded  as  well.  One  connnenter 
suggested  that  reinsurance  contrihntions 
should  not  a|)|)ly  to  "carve-out" 
arrangtanents  that  must  Im;  offenKl 
alongside  an  employer’s  major  nuulical 
coverage  that  are  similar  to  i)rescri|)tion 
drug  carve-outs,  for  example,  hehavioral 
health  and  transplant  coverage;. 

liffsponst^:  An  emplover  decides 
whether  to  offer  group  health  co\’i!rage. 
the  scoj)e  of  the  coverage,  and  its 
structun!.  An  emi)loyer  that  jirovides 
dental  or  vision  ct)verage  may  do  so  on 
a  .stand-alone  basis,  in  which  case  the 
iKmeiits  mav  (jualifv  as  exceptenl 
Ixmefits.  or  may  include  the  coverage 
with  the  major  medical  benefits  as  j)art 
of  a  group  health  plan.  Excepted 
Ixmefits  are  not  subject  to  reinsurance 
contributions. 

(h)  Private  Mt-dicaw.  Mndicaid.  CHIP. 
hi<^h-risk  pools,  and  Basic  Health 
Plans:  \io\h  Medicare  and  Medicaid 
have  lee-for-service  or  traditional 
components,  as  well  as  managed  can; 
compon(;nts  in  whic:h  private  health 
insurance  issuers,  under  contract  with 
HUS.  deliver  the  r(;(]uisit(;  tx;m;fits.  As 
discuss(;d  in  the  preamble  to  the 
Pr(;minm  Stabilization  Rule,  these 
private  Medicare  or  M(;dicaid  plans  art; 
(;xchid(;d  from  r(;insuranc(; 
contrihntions  l)(;cau.se  thev  are  not  j)art 
of  a  connn(;rcial  hook  of  t)nsin(;ss.  We 
akso  clarified  in  the  proj)osed  rule  that 
for  purposes  of  r(;insnranc(; 
contributions,  programs  under  the  (’.HIP. 
Federal  and  State  high-risk  ])(X)ls 
(including  the  Pre-Existing  Condition 
Insurance;  Plan  Program  under  .section 
1101  of  the  Affordable  ("are  Act),  and 
Basic  flealth  Plans  described  in  .section 
1331  of  the  Affordable  (]are  Act  are 
similarly  excluded  from  n;insurance 
contrihntions  because  thev  are  not  part 
of  a  commercial  hook  of  business. 

(c)  Hc(dih  Bcimharscincnt 
Arrangements  UIBAsj  integrated  with  a 
group  health  plan.  S(;ction 
l.'j3.4()0(a)(2)(v)  of  the  pro])osed  rule 
excluded  HRAs  that  are  int(;grat{;d  with 
a  group  health  plan  off(;r(;d  in 
conjunction  with  a  major  medical  plan 
(integrat(;d  HRAs)  from  reinsurance 
contributions.  The  pr(;aml)h;  to  the 
proposed  rule  noted  that  r(;insurance 
contributions  generally  would  he 
r(;(juired  for  that  group  health  jjlan. 

Comment:  S(;veral  commenters 
r(;(|U(;sted  that  stand-alone  HRAs  he 
excluded  from  reinsurance 
contributions.  Alt(;rnativ(;ly.  some 
comment(;rs  recpiested  that  the  "one 
cover(;d  life"  rule  that  the  Fees  on 


Health  Insurance  Policies  and  ,Self- 
insur(;d  Plans  for  the  l’atient-Center(;d 
()utcom(;s  Res(;arch  Trust  final  rub;  (the 
P(’.(1RTF  Rule)  applies  to  stand-alone 
HRAs  also  applv  for  purpos(;s  of 
r(;insnranc(;  contributions.  .Som<; 
comment(;rs  r(;(pi(;sted  clarification  on 
when  an  HRA  is  "inl(;grat(;d’’  with  a 
traditional  group  health  |)lan  or  health 
insuranct;  coverage,  on  how  to  cla.ssily 
arrangem(;nts  similar  to  I  IRAs  that  do 
not  m(;(;t  the  technical  definition  of  an 
HRA.  and  r(;garding  tin;  treatment  of 
si)(;cific  types  of  HRAs  (for  (;xampl(;.  an 
HRA  that  only  may  lx;  used  to  jjay 
])remiums  und(;r  a  fully  insuri;d  plan). 

Response:  As  descrilx;d  above. 
integrat(;d  HRAs  are  (;xcluded  from 
n;insurance  contributions.  Wc;  note  that 
the  Department  of  Labor,  the  U.S. 
Treasury  and  HILS  recently  issued 
guidance  on  certain  HRA-r(;lated  i.s.su(;s 
in  "Affordable  (iare  Act  lmpl(;mentation 
F'AQs-.Set  11."  which  can  he  found  at 
http:/ /cciio.cms.gov/resources/ 
factsheets/ 

aca  implementation  fatisH.html. 

(d)  He(dth  saving  accounts  (USAs}: 
.S(;ction  1  r)3.4()()(a)(2)(vi)  of  tlu; 

])ropo.sed  rule;  excluded  USAs  from 
r(;insurance  contributions.  An  USA  is  an 
individual  arrang(;m(;nt  that  is  off(;r(;d 
aU)ng  with  a  high  d(;ductil)l(;  health 
plan,  f'or  purpos(;s  of  r(;insuranc(' 
contributions.  w(;  h(;li(;v(;  that  an  USA  is 
not  major  medical  cov(;rage  lH;cause  it 
consists  of  a  fixed  amount  of  funds  that 
an;  available  for  both  m(;dical  and  non¬ 
medical  ])urpo.s(;s.  and  thus  would  he 
(;xclu(h;d  from  r(;insurance 
contributions.  We  not(;  that  r(;insuranc(; 
contributions  generallv  would  he 
n;(|uin;d  for  the  high  (leductihle  health 
plan  h(;caus(;  it  is  major  m(;dical 
coverage. 

Comment:  Some  commenters 
n;(|ue.sted  clarification  on  USAs 
“integrated  with  a  groiij)  h(;alth  plan" 
for  reinsurance  contributions  purposes. 

Response:  HSAs  are  excluded  from 
reinsurance  contributions  hecau.se  thev 
consi.st  of  a  fixed  amount  of  funds  that 
are  available  for  both  medical  and  non¬ 
medical  purjxjses  and  th(;refore  do  not 
provide  major  medical  coverage. 

((;)  Hefdth  flexible  spending 
arrangements  (FSAsj:  H(;alth  FSAs  are 
usually  fund(;d  by  an  (;m])loye(;’.s 
voluntary  salary  r(;dnction  contributions 
under  .s(;clion  12.')  of  tlu;  (xxh;.  H(;cau.s(; 
section  ttOO,')  of  the  Affordable  (ian;  Ac.t 
limits  tin;  annual  amount  that  mav  h(; 
contril)ut(;d  by  an  (;mployee  to  a  h(;alth 
f’SA  to  .S2,.')()t)  (indexed  for  infiation). 


IIh!  l'’iu!s  OX  ll(!iillli  Insuraxco  I’oticicvs  iind 
.Sott-tnsiM'od  I’lan.s  lor  llx!  I’alionl-CciitonxI 
Oidcoiiios  K(!soar<;li  1'rusl  Unal  ndo  (llio  I’COKH'' 
Kul(!)  puhlisluul  on  D(!(;(!nil)or  (i.  2l)]2  (77  KK 
72721). 


W(;  beli(;ve  that  a  h(;alth  FSA  is  not 
inajoi'  medical  coverage  under  this  final 
rule,  and  ther(;fore  is  (;xclud(;d  from 
r(;in.su ranee  contributions. 

(f)  Employee  assistance  plans,  disease 
manageimmt  })rograms.  and  wellness 
programs:  Employee  assistance  plans. 
dis(;as(;  manag(;ment  programs,  and 
welliK'ss  iirograms  typically  provide 
ancillary  b(;n(;fits  to  (;m])loyees  that  in 
many  cases  do  not  constitute;  major 
m(;die:al  cov(;rage.  Employ(;rs.  plan 
spon.sors,  and  health  insurance;  issuers 
hcive  flexibilitv  in  ele;signing  these; 
lireignuns  tei  ])re)viele;  servie.es  that  are 
iielelitieinal  benefits  tei  e;m])le)ye;e;s. 
partie;i])ants,  anel  benefieaaries.  If  the; 
preigram  (whe;the;r  .se;lf-insure;el  eir 
insure;el)  eleieis  ne)t  pre)viele;  major  me;efie;al 
e:e)ve;rage.  we  pre)])e)seel  to  e;xe;luele  it 
freim  reinsuraneie  exmtributiems  anel  we; 
tire;  finalizing  tluit  jireivisiem  in  the;  final 
rule.  We  also  neite  that  e;mi)le)yt;rs  that 
jireiviele;  one;  eir  more;  eif  these  ane:ill<iry 
be;nefits  often  spemseir  majeir  me;efie:al 
pltins  whiedi  wenilel  be;  subjee.t  tei 
re;insurane:e;  exmtributieins.  iibsent  e)the;r 
e;xe;lneling  e;ire;umstane:e;s. 

(g)  Stop-loss  and  indemnity 
reinsurance  policies:  f’en'  ])ur])e)se;s  eif 
re;insunme;e;.  we;  jireipeiseel  te)  e;xe:luele; 
ste)|)-le)ss  insunmex;  tinel  inelenmity 
re;insurane;e;  be;e:tmse;  the;y  elei  ne)l 
e;e)nstitute;  majeir  me;elie:al  exivemge  lor 
the  ap|)lie:iible;  e:e)V(;re;el  lives.  (;e;ne;rally. 

;i  ste)])-loss  peiliew  is  an  insunme'.e  pe)lie:y 
Ihtit  preiteeds  iigeiin.st  health  insuraneu; 
e;lciims  that  are;  e;atastre)])hie;  eir 
nn])reelie:table;  in  miture  iinel  preivieles 
exiverage  tei  self-insureel  greiu])  health 
picins  einex;  a  e:e;rtain  level  eif  risk  has 
be;e;n  absorbe;el  by  tlu;  jilan.  Steiji-loss 
in.surane:e  alleiws  an  emple)ve;r  tei  self- 
insure;  feir  a  set  ameiunt  eif  edaims  exi.sts, 
with  the  steip-leiss  insurane:e  e:ove;ring  all 
eir  meist  eif  the;  remaineler  eif  the  claims 
exists  that  exexieel  the;  set  ameiunt.  An 
inelenmity  reinsuranex;  jie)lie:y  is  an 
agre;e;me;nt  be;twe;e;n  twei  eir  ineire 
insuranex;  eximjianies  uneler  whie:h  the 
reinsuring  eximpiiny  agrees  tei  aexxipt 
anel  tei  inelemnifv  the  issuing  eximpany 
feir  all  eir  jiart  eif  the;  risk  of  leiss  uneler 
peiliedes  spe;e;iiie;el  in  tlu;  agre;emont.  anel 
the;  issuing  eximpany  retains  its  liability 
tei.  anel  its  exintrae:tual  relatieinship  with, 
the  iijipliexible  lives  e,eive;re;el.  We  be;lie;ve 
these;  iy]ie;s  eif  peilie:ie;s  we;re;  neit 
inteneleiel  tei  be;  subje;e:l  tei  the;  re;insurimex; 
preigram.  Nei  infeirenex;  is  inteneleiel  ;is  lei 
wheither  steip-leiss  eir  reinsuranex; 

]ieilie;ie;s  exin.stitute  health  insuranex; 
]ieilie;ie;s  feir  purpeises  either  tlum 
reiinsunmex;  exintributieins. 

(h)  Military  Health  Benefits:  TRICARE 
is  the;  eximpeinent  eif  the  Militarv  Health 
System  that  furnisheis  health  e:are; 
insuranex;  tei  aedive  eluty  anel  retireel 
|x;rseinnel  eif  the;  unifeirmeel  serviexis 
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(and  covcnod  (lepemhaits)  through 
private  issuers  under  contract.  Although 
TRItiARR  cov(!rage  is  provided  l)v 
|)rivate  issuers,  it  is  not  ])art  of  a 
couiUKM'cial  hook  of  hiisiue.ss  because; 
the  relatioushi])  between  the  uuiforiued 
s(;rvices  and  service  lueiuhers  differs 
from  tlie  traditional  (;mployer-eiU])loyee 
r(;lationship  in  certain  imi)ortant 
respects.  For  (;xaini)le.  s(;rvice  m(;mh{;rs 
may  not  resign  from  duty  during  a 
])(;riod  of  obligated  service,  may  not 
form  unions,  and  may  he  subject  to 
discipline  for  unexcu.sed  absences  from 
duty. 

In  addition  to  TRICARF,  the  Military 
Health  System  also  includes  health  care 
services  that  doctors,  dentists,  and 
nurses  jjrovide  to  uniformed  services 
members  on  military  bases  and  ships. 
The  Veterans  Health  Administration 
within  the  U.S.  Department  of  Veterans 
Affairs  provides  health  c;are  tc) 

(jualifying  veterans  of  the  uniform(;d 
.services  at  its  outpatient  clinics, 
hosjiitals.  medical  centers,  and  nursing 
homes.  Hecause  we  do  not  consider 
these  ])rograms  to  he  ])art  of  a 
commercial  hook  of  husine.ss.  such 
military  health  programs  are  excluded 
from  reinsurance  contributions. 

(i)  Tribal  coverage;  Section 
l,'j3.40()(a)(2)(xi)  of  tlu;  i)ro])osed  rule 
(;xcluded  plans  or  cov(;rage  (whether 
fully  insured  or  self-insured)  offered  by 
a  Tribe  to  Tribal  members  and  their 
s])ou.ses  and  dependents  (and  other 
|)ersons  of  Indian  descent  closely 
affiliated  with  the  't  ribe)  in  their 
capacity  as  Tribal  memhers  (and  not  in 
their  capacity  as  curr(;nt  or  former 
employees  of  the  Tribe  or  their 
de])endents).  Similarlv.  w(;  ])roposed 
that  coverage  ])rovided  to  'Frihal 
memhers  through  ])rograms  oi)erat(;d 
under  the  authority  of  the  Indian  Health 
Service  (IHS),  'I'rihes  or  Tribal 
organizations,  or  Urban  Indian 
organizations,  as  defined  in  section  4  of 
the  Indian  Health  Can;  hn])rovement 
Act  would  he  excluded  from 
reinsurance  contributions  l)ec:ause  it  is 
not  part  of  a  commercial  hook  of 
business.  We  note,  however,  that  a  plan 
or  coverage;  offer(;d  by  a  'I'rilH;  to  its 
em])lovees  (or  retire(;s  or  de])endents) 
on  account  of  a  current  or  former 
employment  relation.ship  would  he 
r(;(piir(;d  to  make  r(;insurance 
contributions. 

(ioinnianl:  Some;  commenters  asked 
that  self-insured  'ITihal  plans  that  cov(;r 
Trihal  employees  he  excluded  from 
reinsurance  contributions,  in  a  manner 
similar  to  Tribal  ])lan.s  that  cover  'Frihal 
memhers  ha.sed  on  their  status  as  Tribal 
memh(;r.s. 

Hasjionsa:  Similar  to  Federal  and 
.Slate-based  employment  coverage,  these 


'Frihal  plans  an;  ha.sed  on  (;m])loyment 
r(;lalionships.  We  do  not  have  the 
authority  to  make  this  (;xclusion. 

We  r(;ceived  additional  comments 
which  r(;(pi(;.st»;d  exce])tions  for  oth(;r 
ty])e.s  of  (;ntities. 

(dominant:  .S(;veral  comment(;r.s 
ix;{iu(;.sl(;d  that  plans  or  cov(;rag(; 
provided  by  a  voluntary  (;m|)love(; 
h(;neficiarv  a.ssociation  (VKBA) 
e.stahlish(;d  and  maintained  und(;r  tlu; 
terms  of  a  cla.ss  action  or  bankruptcy 
settlement  ordered  by  a  court  (court- 
ord(;r(;d  VEBA)  lx;  exclud(;d  from 
reinsurance  contributions.  A  court- 
order(;d  VEBA  j)rovides  retir(;e  medical 
benefits  to  former  employees  of  c(;rtain 
companies.  'Flu;  court  order  s]u;cifies  the 
funding  and  the  eligible  individuals, 
and  tlu;  fornu;r  employers  have  no 
ongoing  financial  or  administrative 
responsibility.  A  significant  percentage 
of  exi.sting  court-ordered  VEBAs  are  not 
well  funded. 

Hasponsa:  We  are  unahh;  to 
categorically  exclude  court-ordered 
VEBAs.  We  note,  however,  that  manv 
Vd^BAs  may  he  excluded  from 
reinsurance  contributions  h(;can.se  thev 
do  not  ])rovid(;  major  m(;dical  cov(;rage. 

(Joiuniant:  .Sonu;  commenters 
r(;(]ne.sted  that  certain  j{)intly 
administ(;red  'Faft-Hartley  plans  that 
provide;  lu;alth  cov(;rage  to  e;olIectivelv 
l)argained  emplov(;e.s  lx;  (;xchuled  from 
reinsurance;  e:e)ntrihntie)ns.  (Jenenilly, 
many  e)f  these;  phms  <ire;  se;lf-in.sure;el  anel 
.se;lf-<ietministe;re;el,  ;mel  ineduele; 
mullie;mple)ye;r  phms  within  the; 
meaning  e)f  .seedieen  3(37)  e)f  ERhSA. 

I{(;si)onsa:  While;  we  re;e:e)gnize;  the 
unieiue  nature  e)f  lhe;.se;  plans,  anel  their 
impeertant  re)le  in  providing  e;e)verage;  te; 
e;e)lle;e:tively  hargaineel  e;mple)ye;e.s  anel 
e;overeel  elepenelents,  we  elo  ne)t  have 
authority  uneler  the;  statute  to  e;xclueie 
them  from  reinsuraiu:e  e;ontril)utie)n.s.  As 
clarifieel  in  the  Premium  .Stal)ilizatie)n 
Rule  iinel  in  this  final  rule,  we  ele;  ne)t 
inte;rpre;t  the;  aijplicatiem  of  se;e;tie)n  1341 
e)f  the  Affeerelahle  Qire  Act  to  he;  limiteel 
to  issuers  anel  'FPAs  een  behalf  e)f  grouj) 
health  plans.  We;  view  the;  plans’ 
e:e)ve;rage  as  empleevment-ha.seel,  anel  as  a 
re;.sult  suhjeed  te)  reinsunmex; 
e;e)ntrihntie)ns  (unless  ;me)the;r  e;xe:lu.sie)n 
a])plie;.s). 

(iomiiwnt:  Several  e:e)nmu;nte;r.s  a.ske;el 
lor  edarifiexitieni  as  te)  whe;the;r 
inelivieluals  with  greui])  he;alth  e:e)ve;rage 
that  e;le;e:t  ('.e)n.se)lielate;el  Omnibus  Buelget 
Re;e:e)ne:iliatie)n  Ae:t  (UOBRA) 
e:ontinuatie)n  ce)ve;riige  e)r  similar 
e:e)ntinuatie)n  e:e)ve;rage  uneler  .Stale;  law 
are  ceevereel  live;.s  feer  reinsurance; 
|)ur])e).ses. 

Rasponsa:  Our  view  is  tluit  (’.OBRA  e)r 
e)ther  e;e)ntinuation  ce)verage  is  a  form  e)f 
em])le)ynu;nt-l)a.sed  group  health 


e;e)ve;rage  paiel  fe)r  by  the  fe)rmer 
e;mj)le)ye;e;.  'Fherefeere,  te)  the  extent  the 
(X)BRA  e:e)ve;r;ige;  epialifies  as  m<ije)r 
meeliexil  e:e)ve;rage;  (anel  ne)  e)ther 
e;xe:e;ptie)n  ap))lie.s).  it  is  suhjeed  te) 
r);insunme:e;  e:e)ntrihutie)n.s. 

(ionnnaat:  A  fe;w  e:e)mme;nte;r.s  state;el 
tluit  e;mple)ye;r-])re)viele;el  e;e)ve;r;ige;  fe)r 
p;irl-time  e;mple)ye;e;.s  she)ulel  he;  e;xe:luele;el 
fre)m  re;insnrane:e;  e;e)ntril)utie)ns. 

Rasponsa:  llnle.ss  the;  e;ove;rage;  fe)r 
part-time  empleeyees  is  self-insureel  anel 
is  ne)t  maje)r  nu;elie:al  e;e)verage;.  eer  is  ne)t 
part  e)f  an  i.ssner’s  e:e)mme;re:ial  hexek  e)f 
l)usiness.  it  is  snhjeict  to  reinsuranex; 
ex)ntrihntie)ns  (se)  le)ng  as  ne)  e)ther 
e;x(x;ptie)n  ap])lies). 

3.  National  (x)ntrihutie)n  Rate; 
a.  2014  Rate 

As  s])t;e:ifie;el  in  §  l.‘)3. 220(c)  eefthe 
Premium  .Stahilizatieen  Rule.  HFLS  ])lans 
to  publish  in  the;  annual  HIES  notice;  e)f 
benefit  anel  peiyment  parameters  the 
national  ])er  exipita  reinsuranex; 
ex)ntrihntie)n  rate  fe)r  the  u])ex)ming 
he;ne;fit  year.  .Se;e:tie)n  1341  (l))(3)(B)(iii)  e)f 
the  Affe)retahle  Care;  Ae:t  spe;e;ifie;.s  the 
te)lid  (X)ntrihntie)n  ameeimts  te)  he; 
ex)lle;e;te;el  freem  exentrihuting  e;ntitie;.s 
(re;in.snranex;  i)e)e)l)  as  .SlO  hillieen  lor 
2014,  .SO  hillie)!)  lor  201.').  anel  .$4  l)illie)n 
fe)r  2010,  anel  .se;e;tie)n.s  1 341  (h)(3)(B)(iv) 
anel  1341(h)(4)  e)f  the;  Afldrehihle  Care 
Ae;l  elireed  the;  ex)lle;e:tie)n  e)f  funels  lor 
ex)ntril)utie)n  te)  the;  II..S.  'Freeisurv  in  the; 
ame)unt.s  e)f  82  hillie)n  fe)r  2014,  .S2 
hillie)!)  fe)r  201.').  anel  Si  hillie)n  feer  2010. 
We;  seeught  ex)mme;nls  e)n  whether 
elefe;rring  the  ce)lle;ctie)n  e)f  the  $2  hilliem 
in  funels  ])ayahle  te)  the  11. .S.  Treasury  for 
2014  until  2010  we)ulel  he  ex)n.sistent 
with  the;  statute)rv  re;e]nireme;nts 
elesex'ibeel  ahox  e,  anel  whether  there  eire 
e)ther  steps  that  (X)nlel  he  taken  to  reduex; 
the  hurelen  e)f  tlu;.se  (X)ll(;e;tie)n.s  on 
ex)ntril)uting  entities.  Finally,  seedion 
1341(l))(3)(B)(ii)  e)f  the  Afforelahle  Care 
Aed  allows  feer  the  ex)lk;edie)n  e)f 
aelditieenal  amounts  leer  aelministrative 
e;x})e;nses.  'Faken  te)ge;the;r,  the;.se;  three; 
ex)mi)e)nents  make  up  the  toted  elollar 
ame)unt  te)  he  ex)lleede;el  fre)m 
(X)ntrihuting  entities  fe)r  eaedi  e)f  the 
thre;e;  ye;ar.s  e)f  the  reinsunmex;  pre)grinn 
uneler  the;  natieenal  per  exipita 
exmtrihution  rate. 

Eae;h  ye;ar,  the;  natiemal  per  exi])ita 
exmtrihution  rate  will  he;  e.alexilateel  by 
elivieling  the;  sum  e)f  the;  thre;e;  amenmts 
(the  national  reinsuranex;  ixieil,  the;  II. .S. 
'Fre;a.surv  exmtrihniiem.  anel 
aelministrative  exists)  by  the;  e;.stiniate;el 
numhe;r  eif  e;nre)lle;e;s  in  plans  that  must 
make;  reinsuranex;  (xmtrihutiems.  As  an 
illustratiem.  uneler  the;  Affeirelahle;  Care; 
Aed.  the  2014  national  reinsuranex;  peiol 
is  SlO  hilliem.  and  the  contribution  to 
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the  IJ.S.  Treasury  is  S2  l)illion.  The 
amount  to  l)e  collected  for 
administrative  expenses  for  benefit  year 
2014  is  .S2().3  million  (or  0.2  percent  of 
the  .SIO  billion  dispi'iscul).  as  discu.sscul 
in  greater  detail  below.  Tbe  HUS 
(!stimate  of  tbe  numb(!r  of  enrollees  in 
plans  that  mn.st  make  reinsurance 
contributions  that  total  the  Si 2.02 


billion  describcul  above  yields  an  annual 
per  capita  contribution  rate  of  Still. 00  in 
benefit  year  2014  or  S.^.2.'j  p(!r  inontb. 

Section  1  .'ill. 220(c)  of  tbe  projjosed 
rul(!  (])r(!viously  designated  as 

1.')ll.220((!)  in  tbe  Pnunimn 
Stabilization  Rule)  stated  that  HI  IS 
plans  to  .set  in  tbe  annual  1 11  IS  notice;  of 
l)enefit  and  ])ayment  paranu;ters  for  tlu; 


applicable  benefit  year  tbe  ])roportion  of 
contributions  colh:ct(;d  under  the 
national  contribution  rate  to  be 
allocat(;d  to  reinsurance  payments, 
payments  to  tlu;  II.S.  Treasury,  and 
administrative  expens(;s.  In  Table  20, 
we  .s|)(;cifv  these;  |)re)pe)rtie)ns  (eer 
amonnts,  <is  cip|)lie:at)le;); 


Table  20— Proportion  of  Contributions  Collected  Under  the  National  Contribution  Rate  for  Reinsurance 
Payments,  Payments  to  the  U.S.  Treasury  and  Administrative  Expenses 


Proportion  or  amount  for: 

If  total  contribution  collections  under  the  na¬ 
tional  contribution  rate  are  less  than  or  equal 
to  S12.02  billion 

If  total  contribution  collections  under  the  na¬ 
tional  contribution  rate  are  more  than  $12.02 
billion 

Reinsurance  payments  . 

83.2  percent  ($10  billion/$12.02  billion)  . 

The  difference  between  total  national  collec¬ 
tions  and  those  contributions  allocated  to 
the  U.S.  Treasury  and  administrative  ex¬ 
penses. 

Payments  to  the  U.S.  Treasury  . 

16.6  percent  ($2  billion/$12.02  billion)  . 

$2  billion. 

Administrative  expenses  . 

0.2  percent  ($20.3  million/$12.02  billion)  . 

$20.3  million. 

1 _ 

In  light  e)f  the;  e:e)nnne;nts  re;e;e;ive;el,  we 
are  finalizing  these  preivisiems  as 
preijierseel. 

Many  e:e)ininente;rs  stateel 
tbiit  a  natiemal  exintributiein  nite  wemlel 
pe;nalizi;  State;s  with  leiwer  me;elie:al 
exists,  anel  re;epnre;  theise;  State;s  tei 
snbsielize;  e)tbe;r  .Slate;.s  with  highe;r 
me;elie;al  exrsts.  .Senne;  ex)mme;nlers  askeel 
that  Hits  vary  tbe;  exmtributiem  rate; 
using  an  inele;x  eif  be;altb  e:are;  exists  by 
State.  Ceinverselv.  many  eximme;nte;rs 
suppeirteel  a  mitieinal  per  exipita 
exintributiein  nite.  One;  eximmenter  askeel 
that  tbe;  natiemal  exintributiein  rate;  be; 
e;ale;ulate;el  beiseel  ein  a  pe;rex;ntcige;  eif 
]ire;mium  anel  neit  ein  a  per  exqiita  basis. 

Hasponsa:  As  state;el  in  the  Premimn 
Stabilization  Rule  (77  FR  17227).  we;  are 
using  a  natiemal.  pe;r  exipita  exmtributiem 
rate  lieexuise  it  is  a  simpler  ajijiieiaedi 
that  minimize;.s  the;  aebninistrative; 
burelen  eif  exille;e;tiems.  In  aelelitiem, 
varying  the  exiutribnlion  ixite  using  an 
inelex  of  beialth  exire  exists  wemlel  neit 
exipture  a  .State's  reinsuranex;  ne;e;els. 
whie:h  will  also  vary  baseel  upem  tbe; 
relative  size;.s  eif  tbe;  State’s  inelivielual. 
gremp,  self-in.snre;el  markets,  anel  tbe 
nninsnreel. 

(joninuint:  .Several  eximmenters 
e;xpre;s.se;el  exmex;rn  abemt  the;  animal  ]ie;r 
exipita  natiemal  exintributiein  rate;  eif 
.Still. 00  feir  benefit  year  2014,  anel 
suggeisteel  leiwering  tbe  rate.  Many 
eximmenters  were;  exmex;rne;el  with  the; 
e;xjie;nse;  eif  tbe;  re;insnranex;  exmtribution 
feir  eanpleive;e;s. 

/fej.s-pon.se.- .Se;e:tiem  11141  eif  tbe; 
Affeirelable;  Care  Ae:t  state;.s  that  the;  teital 
exmtributiem  ameiunts  tei  be;  exilleieTeel 
freim  exmtributing  e;ntitie;s  feir  2014  is 
.SI  2  billiem  plus  aebninistrative; 
e;xpe;nse;s.  We;  estimate;  that  tbe;  Still 
animal  (.S5.2.'i  memthly)  pe;r  exipita 


exmtributiem  rate;  for  be;ne;fit  ye;ar  2014 
will  leael  tei  exille;e;tiems  in  the  statuteirv 
amemnt  (|ilns  aelministixitive  e;xpen.se;s) 
wbie;b  we;  have  exmedueleel  we;  have;  nei 
re;gnlateiry  autheirity  tei  e:bange;. 

Cojuimuii:  One  exmnne;nte;r  e;x]ire;.sse;el 
exmex;rn  that  .self-insureel  gremp  liealtb 
jilans  tire;  exe;lnele;el  freim  re;ex;iving 
reiinsmxmex;  jiaymemts  anel  elei  neit 
beneifit  prei]ieirtiemallv  eir  elireellv  freim 
tbe;ir  re;insur;mex;  exintributiein.  As  sue:b. 
Ibis  eximmenter  suggei.steel  that  HITS 
]irorate  the;  exmtributiem  rate  feir  self- 
insureiel  grem]i  beialth  plans,  by 
exille;e:ting  less  tlum  the  Still  annual  per 
exijiita  natiemal  exmtributiem  ixite  freim 
tbeise;  plans. 

Ii(;s})oiiS(^:  Si'.v.\\on  11141  eif  the; 
Affeirelable  Care  y\e;t  elire;e:ts  lieiiltb 
insurance  issimrs  anel  se;lf-insure;el  gremp 
beialth  ]ilans  tei  make  reinsuranex; 
exmtributions.  HH.S  has  set  forth  a 
natiemal  per  exipita  exmtributiem  rate  for 
tbe  2014  beneifit  year  whiedi  ;i|iplie;s  tei 
all  exmtributing  eaititieis,  inedueling  self- 
insureel  grouji  beialth  plans. 

(A)iiuiwnt:  .Several  eximmeinteirs  askeel 
HHS  to  elefeir  the  exillee;tiem  of  the;  .S2 
billiem  iiavable  to  tbe;  IJ..S.  Treiasury  in 
2014  untii  2010. 

Uaspoiise:  We;  exinsielereiel  the; 
eximmenters’  statuteirv  interpreitatiems 
feir  heiw  sue:b  a  eleferral  may  be; 
peirmissible  uneler  se;e:tiein  11141  eif  the; 
Affeirehible  Care;  Ae:t  emel  wemlel  su]i|ieirt 
.sue:h  a  elefeirixil,  but  exmedueleiel  that  we; 
have  nei  statuteirv  autbeirilv  tei  elefer  tbe; 
exilleieitiem. 

(Joinnicnt:  .Seiveiixd  eximmeinteirs  iiskeel 
1 11  IS  tei  eiliminate;  the;  820.11  milliein 
exilleieitiem  feir  aebninistrative;  eixpem.seis. 
One;  eximmenteir  sleiteel  that  HH.S  luis  nei 
antbeirity  tei  eieilleie.t  aebninistrative; 
e;x]ie;nse;s  tei  ]iay  feir  HH.S  eipeirating 
ixiinsuranex;  em  beibalf  eif  a  .State;. 


I{(^spons(^:\\’v.  inte;r]ire;t  seieitiem 
11141  (b)(.T)(13)(ii)  eif  tlu;  Affeirelable;  Care; 
Ae:t  tei  autbeirize;  tlu;  e:eille;e:tiem  eif 
iulelitieiiiiil  ameiunts  feir  aebninistrative; 
e;x]ie;n.se;s.  ineilueling  feir  HH.S  whem  HH.S 
ei]ie;rate;s  reiinsnranex;  em  beibalf  eif  a 
.Slate;.  We;  agreie;  with  tlu;  eximmemteirs  em 
the;  neieiel  tei  ke;e;p  tlui.se;  aebninistrative; 
e;x]ie;n.se;s  at  a  minimum,  <mel  inteinel  to 
eipeirale;  the;  preignim  e;ffie:ie;ntlv.  We;  luite; 
that  emr  eistinuite;  eif  aebninistrative; 
eixpemsei.s — S20.ll  milliein — reiprei.semts 
a]i|ireiximale;ly  0.2  peirexmt  eif  tbe; 
reiinsnranex;  ameiunts  tei  be;  exille;e;te;el  for 
2014,  iinel  tlu;  exists  eif  Feieleiral 
e;mpleiye;e;s  are;  neit  ine:luele;el  in  the; 
natiemal  exmtributiem  rate;. 

C’emmie;;?/;  .Seiveiral  eximmemteirs  askeiel 
feir  edarifiexitiem  reigareling  whetluir  an 
eimpleiveir  may  pass  the;  exi.st  of  tlu; 
reiinsuranex;  e:eintributiem  tei  its  emrolleeis 
in  seilf-insureiel  gremp  beialth  iilans. 

Re.s'/ion.sc;  This  final  rule;  eleieis  neit 
aelelreiss  heiw  an  eimpleiyor  wemlel  nuieit 
tlu;  reiinsnranex;  exmtributiem 
reiepiireimemts. 

Cemmice?/;  One;  eximnu;nte;r  aske;el  heiw 
the;  natiemal  exmtributiem  rate;  will  afie;e:t 
lire;miums  or  tlu;  afforelabilitv  eif 
exivorage;  emex;  impleinuinteiel. 

Hrsponsa:  An  seit  feirth  in  tlu; 
reigulateiry  inpiact  analysis  tei  this  final 
ride;,  HH.S  e;stimate;s  that  reiinsuranex; 
paynumts  tei  issueirs  will  reielucx; 
preimiums  in  the;  inelivielual  markeit  hy 
beitweiein  10  tei  l.'i  peirexmt.  This  is  an 
HH.S  ei.stimate;  feir  tlu;  2014  bemeifit  yeiar, 
baseiel  in  part  em  a  2000  analysis  eif 
beialth  insuranex;  iireaninms  by  the; 
Ceingreissiemal  Bnelgeit  Offiex;. 

C’emnnea?/;  .Seiveiral  eximmemteirs  askeiel 
HH.S  tei  eixplain  tbe;  nuitbeieleileigy  u.seiel  tei 
ele;ve;lei]i  tbe;  natiemal  exmtribntiem  rate; 
anel  the;  assum]itiems  beihinel  tlu; 
emreillnumt  eistimateis  that  were  useiel  to 
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calculate  the  national  conirihntion  rate 
for  2014. 

Hfisponsn:  As  described  in  tlu; 
pro])o.sed  ride.  Ill  IS  developed  the 
Affordable  (iare  Act  Health  Insurance 
Model  (ACiAHIM),  which  e.stiniates 
market  enrollment  in  a  manner  that 
incor|)orat(!s  the  effects  of  State  and 
Imderal  policy  choices  and  accounts  for 
the  behavior  of  individuals  and 
emiiloyers.  We  n.sed  the  AHAlllM. 
which  was  developed  with  reference  to 
exi.sting  models  such  as  tho.se  of  the 
Congressional  Budget  Office  and  the 
Office  of  the  Actuary,  to  characterize 
medical  ex])enditnres  and  enrollment 
choices  acro.ss  the  2014  marketplace. 

The  A(T\inM  is  made  nj)  of  integrated 
modules  which  predict  the  nnmher  and 
characteristics  of  market  entrants  and 
medical  spending.  The  outputs  of  the 
ACiAHIM,  es])ecially  the  estimated 
enrollment  and  ex])enditure 
distrihntioiis,  were  used  to  analyze 
estimated  enrollment  in  the  2014 
marketplace. 

The  market  enrollment  module  of  the 
AOAHIM  ])redicts  coverage  status  of 
individuals  in  2014,  incor])orating  the 
effects  of  State  and  Federal  ])olicy 
choices  and  accounting  for  the  behavior 
of  individuals  and  em])loyers.  Using 
recent  Unrrent  Fo])nlalion  Snrvev  data 
with  ap])ropriate  population 
adjustments,  the  AfiAHlM  assigns 
individuals  to  a  single  health  insurance! 
market  as  their  baseline  (pre- Affordable 
Care  Act)  insurance  status.  The  module 
estimates  transitions  from  coverage 
.status  in  the  baseline  to  individuals' 
projected  status  in  2014.  taking  into 
account  factors  such  as  Medicaid 
eligibility,  eligibility  for  advance 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions  under  the 
Exchange,  and  current  take-up  rates  of 
insurance. 

Comment:  Several  commenters  sought 
clarification  on  whether  the  reinsurance 
contributions  may  be  charged  hack  to  an 
ERISA  ])lan  as  a  reasonable  plan 
ex])ense.  Several  commenters  asked 
whether  IRS  had  indicated  that  the 
reinsurance  contribution  is  tax- 
deductible  as  an  ordinary  and  nece.ssary 
business  ex])en.ses.  Several  commenters 
also  asked  HHS  to  clarifv  that  the 
contribution  amount  will  he  considered 
a  “])lan  cost”  for  all  ])urj)o.ses. 

liesponse:  The  De])artment  of  Labor 
advised  HI  IS  upon  its  review  of  this 
final  rule  that  paying  reinsurance 
contributions  would  constitute  a 
permissible  exj)ense  of  the  ])lan  for 
l)ur])o.se.s  of  Title  1  of  the  ERISA  hecau.se 
the  ])ayment  is  reipured  by  the  plan 
under  the  Affordal)le  (iare  Act  (.see,  77 
FR  73198,  in  58).  Questions  seeking 
clarification  regarding  j)articular 


situations  should  he  directed  to  the 
Department  of  Labor.  See  <>ener(tllv 
Advisory  Opinion  2()()1-()1  A  to  Mr.  Carl 
Stoney,  )r.,  available  at  wn  xv. dol.gov/ 
ehsd  (discussing  settlor  versus  plan 
expenses).  For  a  discu.ssion  regarding 
the  tax  status  of  reinsurance 
contributions  |)ur.suant  to  the  Affordable 
Care  Act,  see  the  FAQ  issued  by  the  IRS 
[hitp:// WWW. irs.gov/ new/ Newsroom/ 
ACA-Seciion-l  341 -Transit  ionctl- 
I{einsiir(mee-Program-l''AQs]. 

1).  Federal  Administrative  Fees 

In  the  pro])osed  rule,  we  e.stimated  the 
Federal  administrative  expenses  of 
o])erating  reinsurance  for  the  2014 
benefit  year  to  he  approximately  S20.3 
million,  or  0.2  percent  of  the  .$10  billion 
in  reinsurance  funds  to  he  distributed 
for  the  2014  benefit  year.  This  figure 
reflects  the  Federal  government’s 
significant  economies  of  .scale  in 
operating  the  program,  anti  results  in  a 
national  per  ca])ita  contribution  rate  of 
$0.11  annually  for  HH.S  administrative 
expenses. 

in  the  ])roposed  rule,  we  set  forth  the 
])roce.ss  for  a])])ortioning  the  annual  per 
capita  amount  of  $0.11  of  administrative 
expenses  as  follows:  $0,055  of  the  total 
amount  collected  |)er  ca|)ita  vvonld  he 
allocated  to  administrative  ex|)enses 
incurred  in  the  collection  of 
contributions  from  health  insurance 
issuias  and  self-insured  group  health 
plans;  and  $0,055  of  the  total  amount 
collected  ])er  capita  would  he  allocated 
to  administrative  expenses  incurred  for 
activities  .su])])orting  the  administration 
of  payments  to  issuers  of  reinsurance- 
eligible  plans.  We  ])roposed  that  if  a 
.State  operates  reinsurance.  HHS  would 
retain  .$0,055  to  ofLset  the  co.sts  of 
contributions  collection,  and  would 
allocate  .$0,055  towards  administrative 
expen.ses  for  reinsurance  ])ayments.  The 
total  amounts  allocated  towards 
administrative  expenses  for  reinsurance 
payments  would  hi;  di.strihnted  to  .States 
o])erating  reinsurance  (or  retained  by 
HH.S  where  HH.S  is  ojierating 
reinsurance)  in  proportion  to  the  .State- 
hy-.State  total  reijuests  for  reinsurance 
payments  made  under  the  uniform 
])avment  parameters.  We  are  finalizing 
these  provisions  as  orojiosed. 

Comment:  .Several  commenters  sought 
clarification  on  how  admini.strative 
exiienses  will  he  di.strihnted  to  .States 
ojierating  reinsurance. 

Response:  The  2014  allocation  for 
Federal  administrative  (!X])en.ses  for 
o])erating  reinsurance  totals  $20.3 
million.  HH.S  will  keep  50  ])ercent  to 
cover  the  administrative  expense  of 
collecting  reinsurance  contributions 
from  health  insurance  i.ssners  and  .self- 
insured  group  health  plans.  The  50 


percent  allocated  for  reinsurance 
payment  activities  will  he  distributed  in 
projiortion  to  the  .State-hv-.State  total 
requests  for  reinsurance  ])ayment.s  (by 
total  dollars)  made  under  the  uniform 
payment  parameters.  .States  operating 
reinsurance  will  receive  that  allocation; 

HH.S  will  retain  the  allocation  for  .States 
not  o])erating  reinsurance. 

Com/nen/;  .Several  commenters  sought 
clarification  on  tin;  methodology  u.seil  to 
develop  the  Federal  administrative 
expenses  of  implementing  the 
reinsurance  program  in  2014. 

liesponse:  We  determined  HH.S’s  total 
costs  for  administering  reinsurance  on 
behalf  of  States  by  examining  HH.S’s 
i:ontract  costs  of  operating  reinsurance. 

These  contracts  cover  collections, 
jiayments.  account  management,  data 
collection,  program  integrity, 

operational  and  fraud  analytics,  | 

stakeholder  training,  and  operational 

.supjiort.  We  did  not  include  the  co.st  of 

Federal  personnel.  We  divided  HH.S’s 

|)rojected  total  costs  for  administering 

reinsurance  on  behalf  of  .States  hv  the 

expected  enrollment  in  health  insurance 

])lans  and  self-insured  group  health 

plans.  We  anticipate  that  the  total  co.st 

for  HH.S  to  operate  reinsurance  on 

behalf  of  States  for  the  2014  benefit  year 

will  he  $20.3  million,  or  $0.11  j)er 

capita  per  year. 

Comment:  One  commenter  ex])ressed 
concern  that  HH.S  under-estimated  the 
cost  to  a  .State  of  administering 
reinsurance. 

Iiesponse:The  cost  estimates  in  the 
proiio.sed  rule  are  estimates  of  HH.S’s 
costs  of  admini.stering  the  jirogram.  HH.S 
may  benefit  from  economies  of  scale  not 
available  to  the  .States.  We  understand 
that  .States  oi)erating  reinsurance  may 
need  to  collect  additional  funds  for 
administrative  expenses. 

4.  Calculation  and  Collection  of 
Reinsurance  Contributions 

a.  Calculation  of  Reinsurance 
Contribution  Amount  and  Timeframe 
for  Collections 

HH.S  intends  to  administer  the 
reinsurance  program  in  a  manner  that 
minimizes  the  administrative  burden  on 
health  insurance  i.ssners  and  self- 
insured  group  health  ])lans.  while 
ensuring  that  contributions  are 
calculated  accurately.  Thus,  we 
])roi)osed  in  153.4()()(a)  and 
§  153.24()(h)(l ).  resjiectively,  to  collect 
and  pav  out  reinsurance  funds  annual Iv 
to  minimize  the  costs  of  administering 
the  reinsurance  ])rogram  and  the  hurilen 
on  contributing  entities. 

In  the  Premium  .Stabilization  Rule,  we 
stated  that  we  would  collect  reinsurance 
contributions  through  a  per  capita 
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as.sessment  on  contributing  entiti(!s.  'I’o 
clarify  how  this  assessment  is  made,  we 
|)ro|)osed  in  4}  15:1.40.^  that  the 
reinsurance  contrihntion  of  a 
contributing  entitv  be  calculated  bv 
imdtiplving  the  average  number  of 
covered  lives  of  nnnsnranci! 
contribution  enroll(!es  during  the  benefit 
y(>ar  for  all  of  the  contributing  entitv's 
j)lans  and  coverage  that  must  pay 
reinsurance  contributions,  by  the 
national  contribution  rate  for  tin; 
ap])licat)le  iMMiefit  year. 

In  1  .'j.'1.4().T(b).  W(!  ])roposi!d  that  a 
contrdmting  mitity  nui.st  submit  to  111  IS 
an  annual  enrollment  count  of  the 
average  number  of  covered  liv(!s  of 
reinsurance  contribution  enrolkuis  no 
later  than  November  I.")  of  benefit  vear 
2014.  201. 'i.  and  201  (i.  as  applicable.  The 
count  must  Ih;  determined  as  spcjcificid 
in  proposed  1.'i.'1.40.'}(tl),  (e).  (f).  or  (g). 
as  applicable.  We  proposiul  to  amend 
S  l.'i:i. 400(a)  so  that  each  contributing 
entity  would  make  annual  reinsurance 
contributions  at  the  national 
contribution  rate,  and  under  anv 
additional  a|)plicat)le  .State 
supplemental  contribution  rate,  if  a 
.State  elects  to  collect  additional 
contributions  for  administrative 
expen.s(!s  or  snp])h!m(!ntal  reinsuranci; 
payimmts  under  l.'j.'l. 220(d).  We 
Ixdieve  that  this  annual  colhiction 
.schedule  will  (msnre  a  more  accurate 
count  of  a  contributing  entitv’s  average; 
cover(;d  liv(;.s.  and  will  avoid  the  ne(;d 
for  any  initial  estimates  and  snb.seepient 
reconciliation  to  account  for 
lluctuations  in  enrollment  during  the; 
course;  e)f  the  benefit  ye;ar. 

In  S  1  .'i2.40.'j(c)(l ).  we  proi)e)se;el  that 
within  1.1  days  of  snbmissieen  of  the 
annual  e;nre)lhnent  e:e)unt  e)r  by 
De;e:ember  1.1,  whiche;v(;r  is  lat(;r.  HlhS 
would  notify  e;ach  cenitributing  entity  of 
the  reinsurance  ce)ntribution  amounts  to 
be;  paiel  baseel  on  the  submitteel  annual 
(;nre)llment  count.  We  .spe:cifieel  in 
§  1.12. 40.1(c)(2)  that  a  cemtribnting  e;ntity 
remit  contributie)ns  to  HH.S  within  30 
elays  afte;r  the  date  of  the  notification  of 
ceentributions  due  leer  the  applicable 
benefit  y(;ar.  The  iunount  to  be;  paiel  by 
the  ceentribnting  entity  woidel  be  ba.se;d 
nj)e)n  the  ne)tification  re;e;eiv(;d  unde;r 
4?  1.13.40.1(c)(1). 

We  are;  finalizing  these  preevisieens  as 
pre)pe).se;el.  with  te;chnical  ce)rre;ctions  le; 

4}  1.13.400,  whe;re;  we;  clarify  that  e;:ich 
ce)ntributing  entity  mu.st  make 
reinsurance  cemtribntions  annually  at 
the  mitional  exmtribntiem  rate;:  te) 

§  1.13.40.1(c),  wlu;re  we  clarify  that  HH.S 
will  neetify  a  ceHitributing  entitv  e)f 
re;insnrance  ceentributions  ame)nnts  te;  be; 
j)aid  feer  a  bene;iit  year  by  the  later  of 
I)e;e;embe;r  1.1  eir  30  ehevs  after  the 
submission  e)f  the  annual  enrollme;nt 


e;e)unt:  anel  ^  1.13.40.1(a)(1),  ^  1.13.40.1(b) 
anel  4?  1.13.40.1(d).  where;  we  eh;h;te; 
“iivenige”  te)  e:hirify  that  re;insur;mce; 
e:e)ntri))ntie)n.s  are;  e:ah:idate;el  bv 
multiplying  the;  number  e)f  e:e)ve;re;el  Iive;s 
e)f  re;insur;nu:e;  e:e)ntribulion  e;nre)lh;e;.s 
eluring  the;  iipplie;iibh;  be;ne;fit  ye;ar  feu-  all 
e;e)ntributing  e;ntitie;.s  by  the;  nalie)n;el 
ceuitributieui  rate;,  peirsmmt  te) 

S  1.13.40.1(a). 

(Jonuncnt:  .Se;ve;ral  ce)mme;nte;r.s  asked 
HH.S  te)  e:olh;e:t  e:e)ntribulions  iifte;r  all 
re;in.surane;e  ])ayme;nt  re;e|ue;sts  are; 
submitteel  ;mel  aggre;gate;d.  em])hasizing 
thiit  the;  reinsnnmce  eieentribiitieens 
sheeuhl  e;(pial  the;  2014  re;e|ue;st.s  fe)r 
re;insurance  pavme;nt.s. 

liasponsa:  Unde;)'  the  Affeeielabh;  C^aje; 
Ae;t.  the  te)tal  ceentiibution  ameeunts  te)  be 
colh;cte;el  from  e;ontrit)uting  e;ntitie.s  ie)r 
reinsurauce  payments  and  payme;nts  te) 
the  U..S.  Treasury  for  2014  are  .SI  2 
billie)!!.  We  e;stimate  that  the;  .$(>3.00 
(S.1.2.1  monthly)  annual  per  e.ai)ita 
e:e)ntributie)n  rate  feer  bene;fit  ye;ar  2014 
will  h;ael  to  e:e)lh;e:lie)ns  in  th.it  ameeunt. 
iiK'.lueling  the  820.3  millie)n  in 
iielministrative  e;xpe;n.se;.s.  We;  re;e;e)gnize 
the  peessibility  thiil  re;insui'anc(;  ])<iyme;nt 
re;eiuest.s  feer  2014  may  be;  less  than 
e;ontribntie)n.s  e;olh;e:feel  leer  2014.  but 
.se;e:lie)n  1 341  (b)(3)(H)(4)(A)  e)f  the 
Afforeliibh;  Clare;  Ae:t  ])rovide;s  thiit 
unu.se;el  fiuiels  iifti;r  milking  the;  2014 
re;iusnrime;e;  piiyme;nt.s  imiy  be;  u.se;d  te) 
stabilize;  premiums  for  the;  thre;e;  veiirs  of 
the  re;insurimce;  prognun.  As  .set  feerth  in 
^  1.13.23.1(1)),  iiny  unuseel  fnnels  will  be 
use;el  fe)r  re;insuriince;  ])ayments  uneler 
the;  unife)rm  re;in.surimce  payment 
piiramet(;rs  for  subseiejiient  be;n(;fit  veiiirs. 

T’onuj/e/?/;  One  e;omment  receive;d 
se)ught  clarificatie)!)  een  whe;ther 
ce)ntributiug  entitie;s  are  re;(pureei  to 
make  reinsurance  ceentributions  e)ne:e 
per  year. 

Ihisponsa:  Ah  set  forth  in  §  1.13.400(a), 
a  contributing  eintity  make;.s  reinsurance 
contributions  at  the  national 
e:ontribution  nite  annuallv. 

(lomnwnt:  .Se;veriil  e:ommente:rs 
reejuesteel  that  HH.S  revise  the  elate  bv 
which  a  e:e)ntributing  entity  must  submit 
till;  annual  enrollment  count  date  to  the 
end  of  the;  t)i;neiit  year,  so  that  i.ssne;rs 
may  submit  e;nrollment  counts  on  12 
months  of  ilata. 

Hcsjyonsc:  Due  to  oiierational  time 
constraints  surroimeling  the  i;e)lh;ction 
of  reinsurance  i;ontribntion.s.  HH.S  must 
ri;e:e;ive;  auniial  i;ure)lhne;nt  counts  bv 
November  1.1  of  the  ii])|)hciible  benefit 
year  in  order  to  invoice  anel  collect 
contributions  in  time  to  aggregate 
payment  reepieests  and  m.ike  payments. 
\Ve  elo  not  believe  the  earlier 
submission  will  significantly  impair  the 
aceairacv  of  the  enrollment  count. 


(A)iintin}>  Methods  for  Health 
Insiiraace  Issuers:  In  ^  1.13.4().1(et),  we; 
liropo.seel  <i  number  of  mi;thods  thiit  <1 
iu;alth  insuriince  i.ssiii;r  mav  use  to 
ilelermine;  the  iiverage;  number  of 
covereiel  livi;.s  of  ri;insurime;e; 
eamtribntion  enrollees  nneh;r  <i  heiilth 
insurance;  ])lan  for  a  benefit  ye;ar  for 
|)ur|)osi;.s  of  the;  iinnnal  enrollment 
count.  These;  methods  promote; 
adminislnitive;  e;ffie:iene:ii;s  bv  building 
on  the  methoels  ])ermitte;el  for  purposes 
of  the;  fe;e;  to  fnnel  the  l’iitie;ut-(;e;nt(;reel 
()nte:onie.s  Re;.se;iirch  Trust  Fiinel  (77  FR 
72721),  moilifieil  for  applicability  to  the 
transitional  reinsurance;  ])rogram  so  that 
<1  health  insiirani;e  i.ssuer  may  elete;rmine 
an  annual  enrollment  count  during  the 
fourth  epiarter  of  the  ben(;fit  year.  Thus, 
under  each  of  these  methoels,  the 
number  of  eaivereel  lives  will  be 
eletermine;el  baseel  on  the  first  nine; 
months  of  the  bi;nefit  ye;ar. 

(1)  Actual  (lount  Method:  Under  the 
FCXIRTF  Rule,  an  i.ssuer  may  use  the 
"iictual  count  method’’  to  eletermine;  the 
number  of  lives  eaivereiel  uneler  the  pliin 
for  the;  phin  ye;ar  bv  i:ahailating  the  sum 
of  the;  lives  i;e)ve;reel  for  eae:h  elay  of  the 
plan  ye;ar  and  eliviiling  thiit  sum  by  the; 
uumlK;r  of  elavs  in  the;  ])liin  veiir.  We 
pro|)ose;el  that,  for  re;insiiriince 
contributions  purposes,  a  he;iilth 
insuriince  issuer  wouhl  ailel  the  totiil 
number  of  lives  covereel  for  eiie:h  diiv  of 
the  first  nine  months  of  the;  benefit  ye;iir 
anel  eliviele  that  total  by  the;  mnnt)e;r  of 
days  in  tho.se  nine;  months  of  the;  t)i;ni;fit 
ye;iir. 

(2)  Snaj)shot  Count  A/f;t/if)e/;  Uneler 
the;  FC’.ORTF  Rule,  a  heiilth  insurance 
issuer  mav  use  the  “snajishot  e:onnt 
method”  generallv  bv  adding  the  total 
nnmbe;r  of  lives  covi;ri;el  on  a  certain 
elate  during  the  same  e:orres))onding 
month  in  each  quarter,  or  iin  e;qiiat 
number  of  dates  for  each  quarter,  anil 
divieling  the  total  by  the  number  of 
dateis  on  which  a  count  was  made.  For 
reinsurance  contributions  purjioses,  an 
issuer  wouhl  aelel  the  totals  of  lives 
covered  on  a  date  (or  more;  dates,  if  an 
e;iiuiil  number  of  elates  are  u.se;d  for  (;iich 
(luarter)  during  the  same  corre.s])onding 
month  in  each  of  the  first  three  quarte;r.s 
of  the  benefit  year  (])roviih;d  that  the 
eliite;s  useil  for  the;  se;e:ond  anil  third 
(luiirters  mu.st  be  within  the;  same  we;i;k 
of  the  epiiirter  as  the  date  useel  for  the 
first  (piarte;r).  and  eliviele  that  total  by 
the  numbi;r  eif  eliite;.s  eni  whie;h  ii  e:e)unt 
was  inaele.  Feir  this  purpeise.  the  siime 
inemths  must  be;  u.se;el  feir  e;ach  e]Uiu  ter 
(for  exiimiile,  jaiiuiiry.  A])ril  anel  )uly). 

(3)  Meinher  Months  Method  or  State 
Form  Method:  Uneh;r  the;  ITXIRTF  Rule. 
ii  health  insuriine:e  i.ssue;r  may  use  the; 
"Membe;r  Memths  Meithoil”  eir  “State 
Fen  in  Methoel”  by  using  data  frenn  the 
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NAK;  .Suppleinontal  Health  Kxhihit  or 
similar  data  from  other  State  forms. 
lIo\v(!ver,  data  from  these  forms  may  l)e 
out  of  date  at  the  time  of  tlu;  annual 
(Mirollment  count  suhmi.ssion.  and  we 
Ixilieve  that  it  is  im|)ortant  that  health 
insurance  issuers  achieve  an  accurate 
count  of  covered  lives,  ])articularly  for 
individual  market  i)lans.  We  expect  that 
the  individual  mark(!t  will  lx;  subject  to 
large  increases  in  enrollment  between 
2014  and  2010.  Therefore,  we  propo.sed 
a  modified  counting  method  hastul  upon 
tlu;  ratio  of  covered  lives  ])er  ])olicy  in 
the  NAK',  or  State  form.  S])ecifically.  we 
])ropo.sed  that  health  insurance  issuers 
using  this  method  multiply  the  average 
number  of  policies  for  the  first  nine 
months  of  the  applicable  benefit  year  by 
the  ratio  of  covered  lives  per  policy 
calculated  from  the  NAIC  Sup])lemental 
Health  Care  Exhibit  (or  from  a  form  filed 
with  the  issuer's  State  of  domicile  for 
the  most  recent  time  ])eriod).  Issuers 
would  count  the  numher  of  policies  in 
the  first  nine  months  of  the  a])])lical)le 
benefit  year  by  adding  the  total  numher 
of  ])olicies  on  one  date  in  each  (piarter, 
or  an  etpial  numher  of  dates  for  each 
(juarter  (or  all  dates  for  each  (juarter), 
and  dividing  tlu;  total  by  the  numher  of 
dates  oil  which  a  count  was  made.'-' 

(A)uniing  Mathods  for  Solf-Insuivd 
(d'oiip  Hoolth  Plans:  In  1  !i3.4{)r)(e),  we 
propo.sed  a  numher  of  methods  that  a 
self-insured  group  health  ])lan  may  use 
to  determine  the  average  numher  of 
covered  lives  for  purposes  of  the  annual 
enrollment  count.  The.se  methods  mirror 
the  methods  permitteil  for  sponsors  of 
self-insured  group  health  plans  under 
the  FCORTF  Rule,  modified  slightly  for 
timing  with  the  reinsurance  jirogram,  .so 
that  enrollment  counts  may  he  obtained 
on  a  more  current  basis. 

(1)  Actual  Count  Method  or  Snapshot 
Count  Method:  We  projiosed  that  self- 
insured  ])lans,  like  health  insurance 
issuers,  may  use  the  actual  count 
method  or  snajishot  count  method  as 
de.scrihed  above. 

(2)  Snapshot  Factor  Method:  Under 
the  P(X)RTF  Rule,  a  jilan  s])onsor 
generally  may  use  the  '‘snapshot  factor 
method”  by  adding  the  total  numher  of 
lives  covered  on  any  date  (or  more  dates 
if  an  eipial  numher  of  dates  are  used  for 
each  (piarter)  during  the  .same 
corresponding  month  in  each  (juarter. 


'''Mir  iixiimptd.  it  ii  liiiiittli  insiinincd  issiicir 
indicciUut  on  tlio  NAKi  form  loritu;  most  rocont  limo 
|)(irio(t  lli:il  il  lind  2.(1(111  policios  (:ov(!rin<>  4.,'i(l() 
covorod  livos.  it  woiitd  ap|)lv  (tm  ratio  of  4..')(l(l 
(tividod  l)v  2.(1(1(1.  ocpiatiii”  2.25  lo  (ho  numtior  of 
poticiiis  it  had  ovor  Itio  first  lliroo  (luarlors  of  llm 
applic:atilo  tionofit  voar.  If  tlu;  issimr  liad  an  avorago 
of  2.11(1(1  policios  in  Iho  lliroo  c|iiarlors  of  tlio 
applicalilo  honofil  voar.  it  would  roport  2.25 
midti|)liod  liy  2.50(1  as  Iho  niimlior  of  covorod  livos 
for  tlio  purposos  of  roinsiiranco  contriliiilions. 


and  dividing  that  total  by  the  numher  of 
dates  on  which  a  count  was  made, 
except  that  the  numher  of  lives  covered 
on  a  date  is  calculated  by  adding  the 
numher  of  particijiants  with  .self-onlv 
coverage  on  the  dale  to  the  product  of 
the  numher  of  participants  with 
coverage  other  than  self-onlv  coverage 
on  the  date  and  a  factor  of  2.3.'i.“"  For 
this  purpose,  the  same  mouths  must  he 
used  for  each  (piarter  (for  example, 
laiuiarv.  April,  July,  and  October).  For 
reinsurance  contrihiitious  purposes,  a 
self-insured  group  health  jilan  would 
use  this  PUORTF  coimtiiig  method  over 
the  first  three  tpiarters  of  the  benefit 
year,  juovided  that  the  corresponding 
dates  for  the  second  and  third  (piarters 
of  the  benefit  year  must  he  within  the 
same  week  of  the  (piarter  as  the  date 
selected  for  the  first  (juarter. 

(3)  Form  5500  Method:  Under  the 
F(X)RTF  Rule,  a  jilan  sjumsor  may  use 
the  "Annual  Return/Report  of  Employee 
Benefit  Flan"  filed  with  the  Department 
of  Tabor  (Form  .I.IOO)  hv  using  data  from 
the  I*’orm  .‘iSOO  for  the  last  aiijilicahle 
])lan  year.  We  projio.sed  that,  for 
juirpo.ses  of  reinsurance  contributions,  a 
.self-insured  groii])  health  jilan  may  also 
rely  ujkui  such  data,  even  though  the 
data  may  reflect  enrollment  in  a 
previous  heiiefit  year.  Our  modeling  of 
the  2014  health  insurance  marketplace, 
discussed  in  .section  111.0.0.  of  this  final 
rule,  suggests  that  eurollment  iii  .self- 
insured  grouj)  health  plans  is  less  likely 
lo  fluctuate  than  enrollment  in  the 
individual  market.  Thus,  we  proposed 
that  a  self-insured  grouj)  health  jilan 
may  calculate  the  uuiuher  of  lives 
covered  for  a  jilau  that  offers  ouly  .self- 
ouly  coverage  by  adding  the  total 
jiarlicijiants  covered  at  the  beginning 
and  end  of  the  benefit  year,  as  rejiorted 
on  the  Form  .I.IOO,  and  dividing  by  two. 
Additionally,  a  self-insured  grouj)  j)lan 
that  offers  self-only  coverage  and 
coverage  other  than  self-only  coverage 
may  calculate  the  luimher  of  lives 
covered  by  adding  the  total  j)articij)ant.s 
covered  at  the  beginning  and  the  end  of 
the  benefit  vear,  as  rej)()rte(l  on  the  Form 
.').')()(). 

Counting’  Methods  for  Plans  With  Self- 
insured  and  Insured  Options:  An 
enii)l()yer  may  si)()ns()r  a  grouj)  health 
j)lau  that  offers  one  or  more  coverage 


-"Thd  prdiuiilild  lo  Iho  piopo.soil  fCOKTI''  Kulo 
piililistiod  on  April  17.  2012  (77  l■'K  22()(ll)  oxpliiins 
tlial  '  (lio  2.115  itopondonc.v  fiicMor  rolloc:ls  (tial  all 
parlicipanis  will)  (■.ovorai;o  ollior  Ilian  sidl-onlv  liavo 
covorajio  lor  llioin.sidvos  and  .sonio  nnndior  ol 
doiiondonts.  llio  I’roasnrv  DoparlinonI  and  itio  IK.S 
dovolopod  llio  factor,  and  otiior  .similar  laclors  u.sod 
in  tl)o  ro^nlalions.  in  consnilalion  witli  I'roasnrv 
Uoparlmont  oconoinisis  and  in  consnilalion  with 
plan  sponsors  ro^arding  (lio  procodnros  thov 
cnrronllv  nso  tor  oslimatin^  (ho  nundior  of  covorod 
individuals." 


ojitions  that  are  self-iusured  and  one  or 
more  other  coverage  ojitions  that  are 
insured.  In  ^  l.')3.4().')(f),  we  jirojiosed 
that  to  determine  the  number  of  covered 
lives  of  reinsurance  coutrihution 
eiirollees  under  a  grouj)  health  j)lau 
with  both  self-insured  and  insured 
()j)li()ns  for  a  benefit  year,  a  j)lan 

si) ()ns()r  must  ii.se  one  of  the  methods 
.sj)ecified  in  either  §  1  .Tl.dO.lldKl )  or 

l.')3.4().')((l)(2) — the  “actual  count" 
method  or  ■‘.snaj).sh()t  count”  for  health 
insurance  issuers. 

Aggregation  of  self-insured  group 
health  plans  and  health  insurance 
plans:  \Ve.  j)r()j)()se(l  in  §  l.')3.4().5(g)(l) 
that  if  a  j)lan  sj)()ns()r  maintains  two  or 
more  grouj)  health  jilans  or  health 
insurance  j)lans  that  collectively 
j)r()vi(le  major  medical  coverage  for  the 
same  covered  lives,  which  we  refer  to  as 
”multij)le  j)lan.s”  for  j)urj)().se.s  of  the 
reinsurance  j)rogram,  then  the.se 
multij)le  plans  mu.st  be  treated  as  a 
single  self-insured  grouj)  health  j)lan  for 
I)urj)()se.s  of  calculating  any  reinsurance 
coutrihution  amount  due  under 
j)aragraj)h  (c)  of  this  section.  This 
ai)j)r()ach  would  j)revent  the  double 
counting  of  a  covered  life  for  major 
medical  coverage  offered  acro.ss 
nuiltij)le  j)laus,  and  j)r()hil)it  j)lan 

sj) ()ns()rs  that  i)rovi(le  such  major 
medical  coverage  from  .sj)litting  the 
coverage  into  sej)arate  arrangements  to 
avoid  reinsurance  coiitrihutions  on  the 
grounds  that  it  does  not  offer  major 
medical  coverage. 

For  j)urj)().ses  of  ^  l.')3.4().')(g)(l),  the 
j)lan  si)()ns()r  is  resj)onsil)le  for  jiaying 
reinsurance  coiitrihutions.  We  jirojio.sed 
to  define  "j)lan  sponsor"  in  jirojiosed 
S  l.')3.40,')(g)(2)  based  on  the  definition 
of  the  term  in  the  F(X)RTF  Rule  as: 

(A)  The  emjjloyer,  in  the  case  of  a 
Jilan  established  or  maintained  by  a 
single  emjiloyer; 

(13)  The  emjiloyee  organization,  in  the 
case  of  a  jilau  established  or  maintained 
by  an  emjiloyee  organization; 

(C)  The  joint  hoard  of  trustees,  in  the 
case  of  a  multiemployer  jilan  (as  defined 
in  section  414(f)  of  the  Code); 

(D)  The  committee,  in  the  ca.se  of  a 
multijile  emjiloyer  welfare  arrangement; 

(E)  The  coojierative  or  association  that 
establishes  or  maintains  a  jilan 
established  or  maintained  by  a  rural 
electric  coojierative  or  rural  coojierative 
association  (as  such  terms  are  defined  in 
section  3(40)(B)  of  ERISA); 

(F)  The  trustee,  iu  the  case  of  a  jilau 
established  or  maintained  by  a 
voluntary  emjiloyees'  beneficiary 
association  (meaning  that  the 
association  is  not  merelv  serving  as  a 
funding  vehicle  for  a  jilan  that  is 
established  or  maintained  by  an 
emjiloyer  or  other  jierson): 
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((1)  In  the  case  ol  a  j)lan,  the  plan 
spon.sor  oi  which  is  not  de.scrihed  in  (A) 
through  (F)  above,  the  jiei.son  iihnitified 
or  designated  by  the  terms  oi  the 
document  under  which  the  plan  is 
ojierated  as  the  ])lan  sponsor,  jirovided 
that  (hisignation  is  made  and  consented 
to  by  no  later  than  the  date  by  which  the 
count  ol Covered  lives  for  that  henelit 
year  is  rinpured  to  he  jirovided.  Alter 
that  date,  the  designation  tor  that  heneiit 
year  mav  not  he  changed  or  revoked, 
and  a  jier.son  may  he  designated  as  the 
plan  sjionsor  only  if  the  person  is  one 
of  the  persons  maintaining  the  plan  (for 
example,  one  of  the  imiplovers  that  is 
maintaining  the  plan  with  one  or  more 
other  employers);  or 

(H)  In  the  case  of  a  plan  the  sponsor 
of  which  is  not  described  in  (A)  through 
(F)  above,  and  for  which  no 
identification  or  designation  of  a  plan 
sponsor  has  been  made  under  (Cl),  each 
employer  or  employee  organization  that 
maintains  the  plan  (with  respect  to 
einjilovees  of  that  employer  or  employee 
organization),  and  each  hoard  of 
trustees,  coopmative  or  as.sociation  that 
maintains  the  plan. 

/cvi.ept/on.s;  We  ])roposed  two 
exceptions  to  this  aggnigation  rule,  in 
§  l.'i3.4().'i(g)(;i).  A  jilan  sjionsor  is  not 
reipured  to  include  as  part  of  a  single 
group  health  plan  as  determiiuul  nndm' 
|)aragraph  1 .5:i.4()5(g)(l ):  (a)  any  group 
liealth  plan  that  consists  solelv  of 
lixceptcid  benefits  within  the  meaning  of 
.section  27‘)1(c)  of  the  FllS  Act  (such  as 
.stand-alone  dental  or  vision  benefits);  or 
(h)  himefits  related  to  prescri])tion  drug 
coverage.  These  exceptions  were 
designed  to  reduce  the  burden  on  plan 
sponsors  who  have  chosen  to  structure 
their  coverage  in  that  manner. 

A/ii/t/p/e  Plans:  In  §  l.'53.4()3(g)(4).  we 
proposed  the  counting  reiiuiremenls  for 
multijile  plans  in  which  at  least  one  of 
the  jilans  is  an  insured  jilan 
(§  l.‘j3.40.'j(g)(4)(i)).  and  multiiile  plans 
not  including  an  insured  ])lan 
(§  l.'j3.4().'j(g)(4)(ii)).  First,  we  anticijiate 
that  a  |)lan  sponsor  would  generate  or 
obtain  a  list  of  the  iiarticijiants  in  each 
plan  and  then  analvze  the  li.sts  to 
identify  tho.se  jiarticipants  that  have 
major  medical  coverage  across  all  the 
plans  collectively.  To  calculate  the 
average  nnmher  of  covered  lives  of 
reinsurance  contribution  enrollees 
across  multiple  jilans,  we  jiropo.siid  that 
a  ])lan  spon.sor  mn.st  use  one  of  the 
methods  applicable  to  health  insurance 
plans  or  .seli-insnred  group  healtli  ])lans 
under  §  133.4().'5(d)  and  §  l.'j3.4()5(e). 
respectively,  applied  across  the  multijile 
jilans  as  a  whole.  We  al.so  propo.sed  to 
reiiuire  reporting  to  HHS  or  the 
a])])licai)le  reinsurance  entity 
concerning  multijile  plans,  as  discussed 


in  I?  l.')3.4()r)(g)(4).  Additionallv.  it  is 
important  to  note  that  the  reinsurance 
program  will  operate  on  a  himefit  year 
liasis,  which  is  defined  in  1.33.20  of 
the  jiroposed  rule  (by  refenaice  to 
13,3.20)  as  the  calendar  vear. 

Therefore,  the  applicable  counting 
methods,  whether  or  not  a  jiarticular 
plan  o])erat(!s  on  a  cahmdar  vear  basis, 
would  not  vary. 

Multif)Ia  Crroiip  llaalth  Plans 
Incinding  an  Insnrad  Plan:  When  one  or 
more  of  the  multiple  group  health  plans 
is  an  insured  plan,  we  projiosed  that  the 
actual  count  method  for  health 
insurance  issuers  in  ^  133.403(d)(1)  or 
the  snapshot  count  method  for  health 
insurance  issuers  in  1 33.403(d)(2) 
must  he  used.  We  projiosed  to  prohibit 
the  use  of  the  “Member  Months 
Method”  or  "State  Form  Method”  to 
count  covered  lives  across  mnltijile 
insured  jilans  because  those  methods 
would  not  easily  ])ermit  aggregate 
counting,  since  the  identities  of  tlu' 
covered  lives  an;  not  available  on  the 
a])])licat)le  forms.  We  proposed  that  the 
|)lan  s|)onsor  mn.st  determine  and 
report,  in  a  timeframe  and  manner 
established  by  HITS,  to  HITS  (or  the 
ajiiilicahle  reinsurance  entity,  if  the 
mnlliple  jilans  all  consist  solely  of 
health  insurance  jilans  and  the 
a|)plicahle  reinsurance  entity  of  a  State 
is  collecting  contributions  from  health 
insurance  issuers  in  such  State);  (1)  The 
average  numher  of  covmiid  lives 
calculated;  (2)  the  counting  method 
n.sed;  and  (3)  the  names  of  the  multiple 
plans  being  treated  as  a  single  group 
health  plan  as  determined  by  the  plan 
s])onsor  and  reported  to  HITS. 

Mnllipla  Salf-Insinad  Gionp  Ilaaltli 
Plans  Not  Including  an  Insnwd  Plan: 

We  described  the  counting  provisions 
ai)|)licahle  to  multiple  self-insured 
grou])  health  plans  (that  is.  when  none 
of  the  plans  is  an  insured  plan)  in 
])roj)osed  paragrajih  ^  133.4U3(g)(4)(ii). 
There  are  four  counting  methods 
available  for  .self-insnriul  plans  which 
are  set  forth  in  133.4()3(e)(l)  through 
§133.4()3(e)(4).  Section  1 33.4()3(e)(1 ) 
liermits  a  plan  sponsor  to  n.se  the  actual 
count  method  under  §  1 33.4()3(d)(l )  or 
the  snajishot  count  method  under 
^  133.4()3(d)(2)  that  are  also  available  for 
insured  plans.  Faragra])h  (e)(2)  permits 
an  additional  method  (the  sna|)shot 
factor  method)  for  self-insnnul  plans. 

We  pro|)os(!d  not  to  permit  a  plan 
sponsor  to  use  the  fourth  method,  the 
“Form  3300  Method”  as  de.scrihed  in 
])roposed  ^  1 33.403(e)(3)  to  count 
covered  lives  across  multiple  self- 
insured  jilans  because  that  method 
would  not  easily  permit  aggregate 
counting,  since  the  identities  of  the 
covered  lives  are  not  available  on  that 


form.  Thus,  we  jiroposed  three  jiossihle 
methods  for  multiple  self-insured  plans 
under  paragrajih  §  1 33.403(g)(4)(ii).  We 
further  propo.sed  that  the  ])lan  sponsor 
must  rejiort  to  HITS,  in  a  timeframe  and 
maniuM'  established  hv  HH.S;  (1)  The 
average  numher  of  covered  lives 
calculated;  (2)  the  counting  method 
used;  and  (3)  the  names  of  the  multiple 
jilans  being  treated  as  a  single  groiiji 
health  jilan  as  determined  by  the  jilan 
sjionsor. 

(Consistency  with  PGOIITF  Hale  Not 
Rc(]inivd:\\h'.  jirojiosed  not  to  reipiire 
consistency  in  c;ounting  methods 
between  the  count  calculated  under  the 
FCXIRTF  Rule  and  the  count  calculated 
for  reinsurance  inirjioses.  In  other 
words,  we  would  allow  a  contributing 
entity  to  n.se,  either  the  counting 
method  corresjionding  to  the  method 
.selected  for  the  FCORTF  Rule  or  a 
different  counting  method  for 
reinsurance  jiurjioses.  Because  time 
jieriods  and  counting  methoiis  may 
differ,  we  would  not  require  that  a 
i:ontribnting  entity  submit  consistent 
estimates  of  its  covered  lives  in  the 
return  reipiired  in  connection  with  the 
FCXIRTF  Rule  and  the  annual 
enrollment  count  reijuired  for 
reinsurance  contrihntions  (although 
the.se  counts  should  he  jierformed  in 
ai.cordance  with  the  rules  of  the 
counting  method  cho.sen).  However, 
when  calculating  the  average  numher  of 
covered  lives  across  two  or  more  jilans 
under  jirojiosed  jiaragrajih  (g)  for 
jiurjio.ses  of  reinsurance,  the  same 
counting  method  would  be  u.sed  across 
all  of  the  multijile  jilans,  bei:ause  they 
would  be  treated  as  a  single  jilan  for 
counting  jiurjioses. 

We  are  finalizing  these  jirovisions  as 
jirojio.sed,  with  the  following 
modifications;  we  ujidated  the  footnotes 
that  referenced  the  jirojiosed  F(X)RTF 
Rule  with  the  citation  for  the  final 
POCRTF  Rule;  we  made  a  numher  of 
technical  adjustments  to  the  aggregation 
rules  set  forth  in  <5  133.403 — we 
jirovided  jilan  sjion.sors  with  the  ojition 
to  count  any  coverage  ojitions  within  a 
single  grouji  health  jilan  sejiaratelv  if 
the  coverage  ojitions  are  treated  as 
offering  major  medical  coverage,  we 
jirovided  jilan  sjion.sors  with  the  ojition 
not  to  aggregate  groiqi  health  jilans  for 
jiurjio.ses  of  counting  covered  lives  if 
each  grmiji  health  jilan  is  treated  as 
offering  major  medical  coverage,  and  we 
included  HRAs,  USAs,  and  FSAs  in  the 
categories  of  groiqi  health  jilans  that  are 
excluded  from  the  counting  rules. 

(Connnent:  (liw  c:ommenter  asked  that 
HH.S  confirm  that  the  count  of  covered 
lives  for  jiurjioses  of  determining 
reinsurance  contributions  would  be 
members  enrolled  in  the  fir.st  nine 


. .  . . 


niontlis  of  oac:h  yoar  throughout  tho 
rcmsurauct!  program  (ami  will  uot  lu- 
calculatod  ou  a  twolvo-mouth  basis  for 
fliosucondaiKl  third  voarsoftlm 
roiiisuranco  program) 
/^^^s■pomsm\Voiuto^,lthattho  numhor 
()t  t.oycirod  hvus  will  h(!  dotfuiuiuod 
l)asyd  outho  first  uiuo  mouths  of  oach 
of  tho  2014.  2015.  mid  2010h(mofit 
yoars. 

I  ine ‘-"'"'"‘-"tors  askod 
HUS  to  f;larify  how  tho  couuting 

niuthods  ap]dy  to  plans  that  havu  a  non- 
oakmdar  plan  voar. 

H^sponsa:  Tho  roinsuranco  jirogram 
will  oporato  on  a  calondar  voar  ha.sis.  As 
sot  forth  in  S  15:i.405.  a  oontrihuting 
nntity  will  dotorniino  its  onrollinont 
ooniit  hy  amnting  tho  avorago  numhor 
of  oovorod  livos  of  roinsuranco 
oontrihution  onrolloos  during  tho  first 
nine  months  of  tho  honofit  voar  (that  is 
oa  oiidar  yoar)  for  all  of  tho'contrihnting 
ontity  s  plans  and  covorago  that  must 
l)ay  roinsuranco  tiontrihutions. 

(eminent:  So.vv.ml  commontors  statod 
that  whon  a  T1V\  or  AS(3  contractor  is 
sn  , nutting  roinsuranco  f.ontrihutions  ou 
liolialf  of  a  .soll-insurod  group  hoalth 
plan,  tho  I  PA  or  ASO  contractor  should 
Ix!  pormittod  to  count  momhors 

oonsi.stont  with  tho  niotluKlologv  thov 

nso  for  fully  insurod  livos. 

Response:  Manv  of  tho  counting 
■nothodsavailahloto  fullv  imsurod  plans 
.no  al.so  availahlo  to  .solf-insurod  iihins 
It  a  soH-m.surod  jilaiTs  TPA  or  ASO 
nontractor  is  an  i.ssuor  that  can  oasilv 
porform  such  a  count,  such  a  choico 
may  ho  tho  most  officiont.  llowovor.  this 
Inial  rulo  doos  not  rocpiiro  ono  siiocific 
oounting  mothod.  and  providos  a  .soil'-’ 
insurod  plan,  whicli  is  rosjKinsihlo  for 
ro])ortnig  tho  onrollinont  count  and 
nnsnring  tho  iiayniont  of  tho  roinsuranco 
nontrihution.  with  tho  floxihilitv  to  nso 
tho  counting  mothod  that  it  choosos. 

(^oninwnl:  Sovoral  commontors 
gonorally  approciatod  tho  u.so  of 
PfXlKTF  counting  mothods.  Sonio 
oomniontors  suggostod  that  HHS  diroct 
filan  sponsors  or  issuers  to  count 
onrollinont  on  tho  last  dav  of  oacli 
month  and  calculato  momhorship  based 
on  an  avorago  acro.ss  all  months. 

/fo.symn.so;  In  order  to  roliovo  tho  1 

adnnnistrativo  hurdon  of  snlimitting  tho  f 
annual  onrollinont  count.  HHS  has  ( 

mimrporatod.  with  slight  nioilifications  i 

oi  lining,  tho  counting  methods  .sot  ( 

forth  in  tho  PCORTF  Rule.  Allowing  r 

oontrihuting  entities  to  choo.so  from  a  i 
variety  of  counting  methods  gives  s 

oontrihuting  ontitios  tho  floxihilitv  to  V 

ohooso  a  counting  method  that  works 
liost  for  that  plan  or  covorago.  o 

Coninwut :  Numorous  commontors  a 

statod  that  it  is  nnroasonahlo  to  holiovo 
that  omiiloyors  are  unahlo  to  idontifv  tho  11 
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States  in  which  their  om]jlovoo.s  reside 
or  work.  Sovoral  commontors  supported 
HHS  s  piopo.sal  to  oliniinato  tho  noi'd 
Jn-  omployors  to  allocate  omplovoos  hv 
State  of  rosidonco. 

/fos'pon.so.-  Stato-hasod  allocation  of 
onrolloos  in  a  contrihuting  ontitv’s  plans 
OI. coverage  is  not  nocos.sarv  hocau.so 
roinsuranco  contrihutions  will  ho 
oolloctod  hy  fins  and  placed  into  a 
milional  pool  from  which  roinsuranco 
^  paymonts  will  ho  made  in  an  officicait. 
Imr,  and  accurate  luannor  whore  th(‘v 
are  noodod  ino.st.  Wo  holiovo  that  this 

"'1  I  JO  ino.st  offoctivo  in  helping 

stabilize  premiums  nationally. 

Cownwnt:  Ono  coimnontor  asked  HHS 
to  revise  tho  snap.shot  counting  methods 
so  tJiat  issuers  would  ho  imrmittod  to 
nso  the  same  date  in  tho  first  month  in 
oach  quarter  tor  counting  momhors.  in 
,  ach  ifion  to  being  able  to  u.so  anv  date 
witliin  tho  same  week  of  tho  (piartor 
/fes/mmsf,;  Under  tho  “snap.shot  count 
I  modiod,  a  hoalth  insuranco  i.ssuor  or 
sol  -msurod  group  hoalth  plan  would 
j  add  tho  totals  of  covered  livos  on  a  date 
(or  more  dates  if  an  oipial  numhor  of 
I  dates  are  used  for  oach  (luartor)  during 
the  sanio  corrosjmnding  month  in  oach 
of  tlio  first  throe  (|uartors  of  the  honofit 
.ynar  (provided  that  tho  dates  u.sod  for 
llio  .second  and  third  quarters  must  fall 
;  within  tho  sanio  week  of  the  (juartor  as 
the  date  used  for  tho  first  (luartor),  and 
divide  that  total  by  tho  numhor  of  dates 
on  winch  a  count  was  made.  For  this 
pnrpo.so.  tho  .same  months  mu.st  ho  u.sod 

for  each  quarter  (hiroxa.n, lie,  Januarv. 
Ainiland  Inly).  Under  tho  “.snap.shot 
aotm  mothod."  a  .solf-insurod  group 

lioaltli  plan  would  use  this  |J(,’()RTF 
counting  mothod  over  tho  first  throe 
qnartors  of  the  honofit  year,  provided 
t  nit  f(,r  this  inirjioso,  tho  corrosponding  : 
da  os  foi  tho  second  and  third  qnartors  ' 
of  tho  honofit  year  must  fall  within  tho  ■ 

•sanio  week  of  tho  quarter  as  tho  date  ' 

soloctod  for  tho  first  (luartor.  Wo  holio\-o  ‘ 
ttiat  those  counting  methods  provide  ^ 
snfficiont  flexibility,  and  intend  to  keen  ‘ 
tlioso  methods  consistent  with  tho  ‘ 

FCX)RTF  Rulo.  o 

Coninwnt:  f  )no  commontor  a.skod  that  ‘ 
1 IHS  porinit  contrihuting  ontitios  to 
•snliniit  onrollinont  counts  and 
contributions  oloctronically.  One 
conimontor  om;ouragod  I  Il  ls  to  permit  J' 

contrihuting  entities  to  suhniit 
loinsuranco  contrihutions  oloctronicallv  f^ 
in  a  inannor  similar  to  that  u.sod  for  ‘ 

ur nndor  tho 
I  I AJK  I  !•  Rule.  j)i 

n^sponsH:  I  IHS  will  provide  details  '  ■ 
on  he  suhini.ssion  of  enrollment  counts 
and  contributions  in  future  guidance.  — 
To/nmen/;  (3no  conimontor  a.skod  that 
HHS  give  contrihuting  entities 


■  floxihilitv  in  correcting  errors  whon 
XI  niaking  roinsuranco  contrihution.s. 

/fe.spon.se.-Uivon  tho  complexities 
/  related  to  tho  first  voar  of  tho 

roinsuranco  |)rogram.  HHS  is  aware  that 
operational  difficulties  mav  arise.  Wo 
ns  intond  to  work  clo.soly  with  contrihuting 
entities  in  ostahlishing  tho  oiiorational  ^ 
fiHK.ossos  for  tho  suhinissioii  of 
onrollinont  counts  and  contrihution.s. 

Uommen/;  One  commontor  .suggested 
'f>^"ffHS  clarify  that  tho  onrolloo 
counting  methods  exclude  plan 
participants  who  do  not  have  major 
medical  coverage. 

nesponsa:  As  sot  forth  in 
[S  Sl5:F4()n(a)(l)(i).  reinsurance 
Ls  contrihutions  are  not  required  for  a  plan 
oi  health  insurance  coverage  that  is  not 
major  medical  coverage.  Consequentlv. 
nnrollee.s  m  those  plans  are  not  required 
to  he  included  in  a  count  of  covered 
lives  for  purposes  of  roinsuranco 
t  contributions  unless  required  under 
(i  153.405(0  or  (g). 

Coninwnt :  Uno  commontor  .stated  that 
m  order  to  apjdy  tho  onrolloo  counting 
rides  accurately,  an  oniplovor  must  ho 
iilJ  o  to  .hitorinino  iu  what  circum.stancos 
diffoiont  hoalth  covorago  ojitions 
constitute  a  single  group  hoalth  plan. 

tin  conimontor  suggested  that  for  tho 
IJiirposos  (if  roinsuranco,  group  hoalth 

f'nun  r  'J.v  roforoiico  to  tho 

(X)BRA  rules  hocau.so  thov  are  widolv 
irsod.  Under  tho  (X)HRArulo.s.  group' 
Hoalth  arrangomonts  maintainod  hv  tho 
•same  omployor  gonorallv  are  treated  as 
a  single  grouj)  hoalth  plan  unlo.ss  tho 
m.strumonts  go\  (irning  the  arrangomonts 
dosignato  them  as  .separate  plans  and 

the  omjiloyor  operates  them  as  separate 
plans.  ' 

/le.s7iou.smS(i(:tion  1.301  (h)(3)  of  the 
Affoidahle  Care  Act  defines  “grouji 

97o/  ’  f  f(J  section 

^791  a)  of  the  Public  Health  Service  Act 
which  .states  that  a  group  health  jilan  is  ’ 
an  employee  welfare  benefit  plan  (as 
(Infilled  m  .section  3(1)  of  ERISA)  to  the 
(JXtent  that  the  jilan  jirovides  medical 
cure  (as  defined  in  .section  2791(a)(2))  to 
nmployees  or  their  dependents  (as 
(  nfiiied  under  the  terms  of  tho  plan), 
diroctly  or  through  insuranco, 
roimhursomont.  or  othorwi.so. 

Howovor,  wo  note  that  tho  IRS  has 
IJnjmnlgatod  (X)I3RA  regulations  for 
dotorminmg  the  numhor  of  group  hoalth 
plans  an  omployor  maintains.  29  UFR 
.54 .49H()13-2.  QA  (i  (2001)21  p, 

relevant  part,  that  except  as  othorwi.so 
inovidod  111  thorognlation.all  hoalth 

Ij'XKJfits  provided  hv  a  corporation 
IJartnorship  or  other  entity  or  trade  or 
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husine.ss  shall  constitute!  one  groiij) 
hcnilth  plan  unless  it  is  clear  from  the 
instruments  governing  the 
arrangement(s)  that  the  henefits  are 
hciing  j)rovi(le(l  undcir  separate  plans, 
and  the  arrangement(s)  are  operatcal 
under  such  instrumciuts  as  .separate 
plans.  The(X)BRA  regulations  include 
an  anti-abuse  rule  which  statcis  that  if  a 
principal  purpose  of  cistahlishing 
se})arate  j)lans  is  to  civade  any 
recpiiriiment  of  law.  the  separate  plans 
will  he  considered  a  single  plan  to  the 
(!xtent  ncices.sarv  to  prcivcmt  the  evasion. 
We  clarify  that  for  purj)ost!s  of  counting 
covcired  lives  for  reinsurance 
contrihutions.  an  employer  may  count 
its  grouj)  luialth  j)lans  in  accordance 
with  tlui.se  rcigulations.  snhjcict  to  the 
anti-abuse  rule. 

Coininmt:  One  comimmter  suggcisted 
that  HlhS  rcivise  propo.sed  ^  l.'}3.4().'i(f]  to 
])(!rmit  employers  to  disaggregate  a 
group  health  plan  that  offcirs  both  sedf- 
insured  and  insured  coviaage  options  to 
differcint  groups,  and  to  permit  an  i.ssuer 
with  respect  to  one  group  health  plan 
that  contains  multi|)le  insured  options 
written  by  more  than  one  issuer  to  treat 
the  insured  options  as  separate  group 
luialth  plans  for  purposes  of  the 
counting  rides.  Tlu!  commenter  stated 
that  §  l.'j:t.4().')(f)  as  currently  drafliid  is 
not  consi.stent  with  c.urrent  plan  sponsor 
and  i.ssuc!!'  practiccis. 

]{(!si)()ns(‘:  We  are  anuiiiding 

I.'j3.4().'i(0  to  permit  such 
di.saggregation.  so  long  as  each  coviuage 
o))tion  is  trinited  as  major  medical 
coverage,  except  if  a  coverage  option 
consists  solely  of  exi:epted  hiinefits  as 
defined  by  seiXion  27yi(c)  of  the  PlhS 
Act.  only  provides  henefits  related  to 
prescription  drugs,  or  is  an  HRA.  USA, 
or  F.SA.  This  amendment  is  designed  to 
allow  contributing  entities  flexihilitv  in 
performing  enrollment  counts,  while 
collecting  reinsurance  contrihutions  for 
all  enrollees  with  major  medical 
coverage,  without  “double-counting.” 

Clomnwnt:  One  conmuinter  suggested 
that  the  plan  aggregation  rules  he 
permi.ssive  rather  than  mandatory,  and 
that  it  should  ap])ly  onlv  to  overlapping 
simultaneous  coverage. 

/fe.vpon.se;  We  agree  that  thi!  plan 
aggr(!gation  rules  should  onlv  applv  to 
overlapping,  simultaneons  coverage.  For 
the  reasons  set  forth  in  the  jirior 
res|)on.se.  we  are  amending  1.'j3.4().'j(l') 
and  (g)  to  permit  disaggregation,  so  long 
as  each  coviirage  option  or  sejiarate 
group  hiialth  plan  is  treated  as  major 
medical  coverage.  exce])t  if  a  coverage 
option  or  .separate  grouj)  hinilth  |)lan 
consi.sts  .solely  of  excej)ted  henefits  as 
defined  by  .section  27tll(c)  of  the  PUS 
Act.  only  jirovides  henefits  relatiid  to 


jnescrijition  drugs,  or  is  a  HRA,  HSA.  or 
FSA. 

(Joninuint:  One  commenter  suggestiid 
that  the  jilan  aggregation  rules  .set  forth 
in  §  l.')3.4().')(g)  should  not  a|)|)ly  to  any 
|)lan  or  health  insurance  coverage  that  is 
excludiul  from  making  reinsurance 
contrihutions. 

/fe.s/)0)7.se;  We  have  clarified  that  tlu! 
|)lan  aggnigation  rules  do  not  ajijily  to 
a  ])lan  or  health  insuranci!  coverage  that 
consists  solely  of  excejited  benefits  as 
defined  by  .section  27t)1(c)  of  thi!  PIKS 
Act.  only  jirovides  henefits  related  to 
jnescrijition  drugs,  or  is  an  HRA.  HSA, 
or  FSA.  However,  we  decline  to  exemjit 
other  jilans  or  coverage  excluded  from 
making  reinsurance  contrihutions  from 
the  aggregation  rules  hecau.se  the 
aggregation  rules  are  designed  in  jiart  to 
ensure  reinsurance  contribution 
collections  from  arrangements  involving 
multijile  Jilans  that  collectively  jirovide 
major  medii:al  ixiverage,  even  when 
each  comjionent  jilan  does  not.  Thus,  a 
jilan  jiroviding  only  hosjiital  henefits 
might  have  to  he  aggregated  with  a  jilan 
that  jirovidiis  medical  coverage  other 
than  hosjiital  henefits.  even  though  the 
hosjiital  benefit  jilan  on  its  own  would 
he  excluded  from  making  reinsurance 
contrihutions  hecau.se  it  is  not  major 
medical  coveragi;. 

1).  .State  Use  of  (’.ontriliutions  Attriliutiid 
to  Administrative  fixjien.si's 

In  the  jirojiosed  ruli!.  HITS  jirovidiul 
guidance  on  thriu!  restrictions  that  we 
intend  to  jirojio.se  on  the  use  of 
reinsuranci!  contributions  for 
administrative  exjienses.  to  jiermit 
.States  ojierating  the  reinsurance 
jirogram  to  accurately  listimate  the  cost 
of  administrative  exjienses.  First,  we 
intend  to  ajijily  the  jirohihitions 
descrihiid  in  .section  THlldK.'iKH)  of  the 
Affordable  Care  Act  to  the  reinsurance 
Jirogram  which  jirohiliit  an  Exchange 
from  using  funds  intended  for 
administrative  and  ojierational  exjienses 
of  the  Exchange  for  such  jnirjio.ses  as 
staff  retreats,  jiromotional  giveaways, 
and  excessive  executive  comjiensation. 
.Second,  we  intend  to  jirojio.se  that 
reinsurance  funds  intended  for 
administrative  exjienses  may  not  hi! 
u.sed  for  any  exjien.se  not  niMies.sarv  to 
the  ojieration  or  administration  of  the 
reinsurance  jirogram.  I’hird.  we  intend 
to  jirojiosi!  that  an  ajijilicahli! 
reinsuranci!  entity  mu.st  allocate  any 
shared,  indirect,  or  overhead  costs 
between  reinsurance-related  and  other 
.State  exjien.ses  lia.sed  on  generallv 
accejited  accounting  jirincijiles, 
consi.stently  ajijilied.  We  received  no 
comments  on  this  guidance.  We  intend 
to  issue  future  rulemaking  including 
these  jirovisions. 


.'i.  Eligibility  for  Reinsurance  Payments 
under  the  Health  Insurance  Market 
Reform  Rules 

We  jirojio.sed  to  add  §  l.')3.234  to 
clarify  that,  under  either  the  uniform 
reinsurance  jiayment  jiarameters  or  the 
State  sujijilemental  reinsurance 
Jiayment  jiarameters,  a  reinsurance- 
eligilile  jilan's  covered  claims  costs  for 
an  enrollee  incurred  jirior  to  the 
ajijilication  of  2014  market  reform 
rule.s — t?  147.102  (fair  health  insurance 
jiremiums).  45  147.104  (guaranteed 
availability  of  coverage,  subject  to  the 
student  health  insurance  jirovisions  at 
S  147.14.1),  §  147.100  (guaranteed 
renewahility  of  coverage,  subject  to  the 
student  health  insurance  jirovisions  at 
45 147.14.')].  l.'iO.HO  (single  risk  jiool), 
and  sulijiart  B  of  jiart  l.'iO  (e.ssential 
health  henefits  jiackage) — would  not 
count  toward  either  the  uniform  or  .State 
sujijilemental  attachment  jiiiints, 
reinsurance  cajis,  or  coinsurance  rates. 

In  other  words,  those  claims  would  not 
he  eligible  for  reinsurance  jiayments. 

We  noted  in  the  jireamlile  of  the 
jirojio.sed  rule  that,  unlike  jilans  subject 
to  the  2014  market  reform  rules  under 
the  Affordahle  Care  Act,  jilans  not 
subject  to  these  2014  market  reforms 
rules  may  use  several  mechanisms  to 
avoid  claims  costs  for  newly  insured 
individuals.  (We  also  noted  that  student 
health  jilan  eligibility  would  he  subject 
to  the  modified  guaranteed  availability 
and  guaranteed  issue  requirements  only, 
to  the  extent  that  they  ajijily.  as  set  forth 
in  4?  147.14.'),  and  we  would  require  that 
the  student  health  jilans  meet  those 
modified  requirements  to  he  eligible  for 
reinsurance  jiayments.)  The  market 
reform  rules  will  he  effec.tive  for  the 
individual  market  for  jiolicy  vears 
beginning  on  or  after  January  1. 2014. 

As  a  result,  jiolicies  that  are  issued  in 

2013  will  be  subject  to  these  rules  at  the 
time  of  renewal  in  2014,  and  therefore, 
liecome  eligible  for  reinsurance 
Jiayments  at  the  time  of  renewal  in 
2014. 

We  believe  that  jiroviding  reinsurance 
Jiayments  only  to  those  reinsurance- 
eligible  Jilans  that  are  subject  to  the 

2014  market  reform  rule.s  better  reflects 
the  reinsuranc.e  jirogram's  jiurjiose  of 
mitigating  jiremium  adjustments  to 
account  for  risk  from  newlv  insured 
individuals.  We  also  jirojiosed  that 
.State-ojierated  reinsurance  jirograms 
similarly  limit  eligibility  for  reinsurance 
Jiayments.  although  we  recognize  that 
this  Jiolicy  contrasts  with  the  ajijiroach 
jirojio.sed  for  .State-ojierated  risk 
adjustment  jirograms,  under  which 
.States  are  jiermitted  to  choose  to  risk- 
adjust  Jilans  not  subject  to  the  2014 
market  reform  rule.s.  Because  some 
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Slatos  may  liavo  anactcid  Slato-spacific 
rating  and  market  reforms  that  they 
haheve  would  justify  the  inclusion  of 
these  ])lans  in  risk  adjustment  before 
Ii  ^l‘>h:s,  ])ermitting  State 

flexibility  on  the  a])j)licahilitv  of  risk 
ad)ustment  to  plans  not  subject  to  the 
2014  market  reform  rules  furthers  the 
goals  ol  the  risk  adjustment  jirogram. 
However,  we  believe  that  State 
lloxihility  for  eligibility  for  reinsurance 
payments  does  not  fiiriher  the  goal  of 
tlie  reinsurance  program.  Last,  we 
Jiropo.sed  to  ojierate  the  reinsurance 
J)rogram  on  a  calendar  year  basis,  which 
we  believe  to  he  most  feasible  from 
poli(:y  and  admini.strative  standpoints 
t'or  the  reasons  de.scrihed  in  the 
]jroposed  rule  and  considerin<>  the 
oomments  received,  we  are  finalizing 
tlie  provisions  projjosed  in  ^  153.2:14. 

Co/nmen/.- Commenters  generally 
sujjported  the  operation  of  the 
romsurance  program  on  a  calendar  year 
Oasis.  Commenters  akso  reiiuested  that 
Hits  use  a  calendar  year  approach 
versus  a  jihin  year  approach  for 
administrative  .simplicity.  A  commenter 
akso  re{iue.sted  that  HHS'u.se  the  term 
c:alendar  year"  instead  of  ■•benefit 
year  to  avoid  confusion  among  i.ssuers 
/fo.s/jon.se;  We  use  the  term  ‘ •benefit  '  ‘ 
year  throughout  this  final  rule  instead 
of  calendar  year"  because,  under 
^155.20  of  the  Exchange  Establishment 
Kiilo,  benefit  year"  is  defined  as  a 
calem  ar  year  lor  which  a  health  plan 
janvides  coverage  for  health  benefits 

for  con.si.stency.HHS  will  continue  to 

use  tlie  term  ‘■benefit  year." 
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ti.  Reinsurance  Payment  Parameters 
As  de.scrihed  in  the  Premium 
Stabilization  Rule,  reinsurance 
payinents  to  eligible  i.ssuers  would  he 
made  for  a  portion  of  an  enrollee's 
claims  co.st.s  jiaid  by  the  issuer  that 
(ixceeds  an  attachment  jioint.  subject  to 
a  coinsurance  rate  and  a  reinsurance 
c:ap.  1  he  coinsuranc.e  rate,  attachment 
IKuiit,  and  reinsurance  cap  are  the 
roinsurance  ‘•jiayment  jiarameters.”  We 
Jirojio.sed  uniform  reinsurance  payment 
parameters  that  would  he  ajijilicaiile  to 
tlie  reinsurance  program  for  each  State, 
whether  or  not  ojierated  hv  a  State.  We 
liolieve  that  using  uniform  iiavment 
liarameters  will  re.snlt  in  etpiitahle 
acce.ss  to  the  reinsurance  funds  across 
States  and  will  further  the  goal  of 
premium  stabilization  acro.ss  all  States 
by  di.shur.sing  reinsurance  contributions 
wliere  they  are  most  needed. 

We  noted  in  the  projio.sed  rule  that 
llm  primary  ]mrpo.se  of  the  transitional 
nmisurance  inogram  is  to  stabilize 
premiums  by  .setting  the  reinsurance 
iiayment  jiarameters  to  achieve  the 
greatest  imjiact  on  rate  .setting,  and 


:  therefore,  preniinms,  through  reductions 

Ill  jilaii  risk,  while  coni|)lenienting  the 
cairrent  commercial  reinsurance  market. 

lie  reinsnrance  jirogram  is  designed  to 
jirotect  against  i.ssuers’  jiotential 
jierceived  need  to  rai.se  jiremiums  due 
to  the  unjilementation  of  the  2014 
market  reform  rules,  sjiecifically, 
guaranteed  availahilitv.  IIHS  expec  ts 
^  miy  Jiotential  new  high-cost  claims 

horn  newly  insured  individuals  would 
lici  halanced  out  by  low-cost  claims  from 
many  newly  insured  individuals  who 
outer  the  imli vidual  market  as  a  result 
of  the  availability  of  jiremium  tax 
(  ledits,  more  affordable  coverage,  the 
minimum  coverage  jirovision,  and 
greater  transjiarency  and  comjietition  in 
the  market.  To  that  end.  the  reinsurance 
Jirogram  is  designed  to  alleviate  the 
ooiujern  of  new  high-co.st  claims  from 
newly  insured  individuals. 

VVe  jirojiosed  that  the  2014  uniform 
reinsurance  jiayment  jiarameters  he 
ostahlished  at:  (a)  An  attachment  jioint 
of  SOO.OOO,  when  reinsurance  jiavments 
.  would  begin,  (h)  a  national  reinsurance 
oaji  of  $250,000.  when  the  reinsurance 
Jirogram  stojis  jiaying  claims  for  a  high- 
oo.st  individual,  and  (c)  a  uniform 
(lomsurance  rate  of  «o  jiercent.  which  is 
the  reimhiir.sement  jiercentage  ajijilied 
lo  the  i.ssiier  s  aggregated  jiaid  claims 
amounts  on  behalf  of  an  enrol  lee  while 
giving  i.ssuers  an  incentive  to  contain 
co.sts  between  the  attachment  jioint  and  ‘ 
reinsurance  caji.  These  three  jirojio.sed  ' 
Jiayment  jiarameters  would  helji  offs,.t  ' 
liigh-cost  enrollees.  The  jiarameters  ' 

would  not  interfere  with  traditional  ‘ 

commercial  reinsurance,  which  ' 

t>'jiically  has  attachment  jioints  in  the  ‘ 
$250,000  range.  We  estimate  that  the.se  * 
uniform  jiayment  jiarameters  will  result  ^ 
m  total  reijue.sts  for  reinsurance  ’’ 

payments  of  ajijiroximatelv  $10  hillion  ? 
Ill  the  2014  benefit  year.  VVe  intend  to  ’ 
continue  to  monitor  individual  market 
imrolhnent  and  claims  patterns  to 
ajijiropriately  disburse  reinsurance 
JJaynients  throughout  each  of  the  lieiiefit  " 
yuars  during  which  the  reinsurance 
Jirogram  is  in  effect.  ” 

We  are  finalizing  the  jirojio.sed 
Jiayment  jiarameters.  and  the  associated  re 
payment  jirovisions  jirojio.sed  in 
^  1 .53.230(a)  through  §  153.230(c).  with  a  ui 
toi.hnical  revision  in  ^  153.230(a)  d- 

changing ‘■non-grandhithered  individual  \h 
uiarket  jilan  to  ‘•reinsiirance-eligihle  jo 
plan  and  clarifying  in  ^  153.230(c)  that  ,h 
iia  lonal  leinsiirance  jiayments  are  J, 

calculated  as  the  jiroduct  of  the  national  $5 
coni.surance  rate  multiplied  by  the 
health  ni.surance  i.s.siier’s  claims  co.st.s  tin 
lor  an  individual  enrollee’s  covered  r  „ 
fionelits  that  the  health  insurance  issuer  fir 
incurs  m  the  ajijilicahle  benefit  year.  po 


ms  Lommen/.' Several  commenters 
1  .sujijiorted  the  use  of  uniform  jiavinent 
It.  jiarameters.  Many  commenters 
to  however,  suggested  that  States  should 
lie  able  to  set  tlieir  own  jiavment 
Jiarameters  using  Stale  contrihiilions  to 
better  target  their  local  markets.  Several 
commenters  .sought  State  fiexihilitv  and 
autonomy,  with  .some  commenters 

•s  fkilmg  that  they  had  .sjientsuli.stantial 

I  time  and  money  jirejiaring  a  State- 
111  ojierated  jirogram  .sjiecific  to  the  Slate 

One  commenter  .slated  that  uniform 

Jiayment  jiarameters  and  the  national 
allocation  of  reinsurance  jiavments  will 
not  ensure  issuers  of  the  aggregate 
huiding  available  to  jiav  claims  in  their 
n  resjiective  markets  until  well  after 
e  Iiiemium  setting  decisions  for  the  next 
lienefit  year  must  he  made. 

HesponsH:\\’e  believe  that  these 
nniform  jiayment  jiarameters  best  meet 
the  reinsurance  jirogram’s  goals  to 
Jiromote  jiremium  stabilization  and 
market  .stability  in  all  States  while 
.  Jiroviding  jihins  incentives  to  continue 
cttective  management  of  eiirollee  co.st.s. 

W  o  aim  to  administer  the  tran.sitional 
roinsurance  jirogram  in  an  efficient,  fair 
and  accurate  manner  .so  that  reinsurance 
hinds  are  allocated  eijuitalilv  and  can 
maximize  downward  jiressiire  on 
premiums.  To  maximize  the  jirogram’s 
mijiact  oil  Jiremiums.  uniform 
reinsurance  Jiayment  jiarameters  would 
allow  the  allocation  of  reinsurance 
contrihutions  where  they  are  most 
Hooded,  to  reimhur.se  i.s.siiers  with  high 
costs  in  the  individual  market  in  2014 
2015  and  2010.  This  jiolicv  is  consi.stent 
with  the  statutory  goals  of  the 
reinsurance  jirogram— to  stabilize 
Iiremiiims  in  the  initial  years  of 
Exchange  imjilenientation  and  market 
reform.  Additionally,  as  set  forth  in 
{?15;i.240(h)(2).a  State,  or  HHS  on 
behalf  of  the  State,  will  jirovide  each 
romsiirance-eligihle  jihin  the  expected 
reejuests  for  reinsurance  jiayments  made 
under  the  national  payment  jiarameters 
and  State  sujijilemental  jiarameters,  if 
ajijili(|ahle.  These  rejiorts  i;an  jirovide 
flu;  information  necessary  for  issuers  to 
•set  rati;.s  in  siihseijiient  lienefit  years. 

(^oinnwnt:  Several  c;ommenters 
recjiiested  more  detail  on  the 
methodology  u.sed  to  calculate  the 
uiiiiojin  nMiisiirciiu;(;  piiyiiujiit 

Jiarameters.  One  commenter  reiine.sted 
that  HHS  detail  the  methodologv  u.sed 
to  det(;rnnne  the  StiO.OOO  attachment 
Jioint.  Another  commenter  reiiuested 
that  HHS  rai.se  the  reinsurance  caji  to 
S500.0()()  to  act:ount  for  attachment 
Jioints  111  commercial  reinsurance  higher 
than  $25().()()().  Allernatelv,  one 
aimmenler  suggested  that  HHS  u.se  a 
first-dollar  approach  with  no  altat:hmenf 
Jioint  and  a  lower  coinsurance  rate  to 
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iMitter  incentivize  issuers  to  control 
costs  from  the  l)eginning  of  an 
individual's  care.  S(!veral  conimenters 
suggested  that  the  ))ro])osed 
contrilnition  rate  is  insuflicient  to  fully 
fund  the  proposed  uniform  reinsurance 
|)aym(‘nt  parameters,  and  asked  HHS  to 
.s(;t  the  nniform  payimmt  parameters 
such  that  expected  ])avments  would  he 
fully  funded. 

lUisponstr.  As  descrilMid  in  the 
j)ropo.sed  ride  and  earlier  in  this 
preamble,  we  used  the  AC'AlllM,  which 
estimates  market  enrollment 
incorporating  the  effects  of  State  and 
Federal  policy  choices  and  accounting 
for  the  behavior  of  individuals  and 
employers.  These  assumptions  and 
projections  led  to  our  e.stimate  of  the 
2014  individual  and  emplover- 
sponsored  insurance  markets  and 
expenditures,  and  permitted  us  to 
estimate  uniform  payment  jiarameters 
that  will  lead  to  reipiests  for  reinsurance 
payments  of  approximately  SlO  billion. 

C'onuiiant:  Onii  commenter  asked  HHS 
for  guidance  on  how  to  accxnmt  for 
(luality  im])rovement  costs  and  attribute 
tho.si*  to  an  individual,  though  they  are 
not  claims  costs.  Another  commenter 
suggested  that  IIH.S  u.se  an  alternate 
method  for  reinsnranci!  payments,  such 
as  a  fixed  fee  schedule  or  a  ])ercentage 
of  Medicare  reimhursement  ratiis. 
instead  of  claims  costs. 

licsponsa:  HITS  believes  that  using 
claims  costs  most  appro|)riatelv 
reimhnrses  issuers  for  costs  relatiul  to 
higher  risk  individuals  and  will  most 
effectively  stabilize  ])remiums. 

('.ommant:  One  commenter  suggested 
that  IllkS  synchronize  reinsurance 
payments  with  rides  goverinng  claims 
responsibility,  such  that  if  a  patient 
changes  coverage  over  the  course  of  a 
single  claim,  the  issuer  jiaying  the  claim 
should  he  eligible  for  reinsurance 
payments. 

HesponsH:  We  believe  that  using  the 
(late  of  discharge  for  claims  ])ayments 
effectively  synchronizes  reinsurance 
|)ayments  with  claims  res])onsihility. 

7.  Uniform  Adjustment  to  Reinsurance 
Payments 

We  propo.sed  in  4?  133.2.3()(d)  that  HHS 
would  adjust  reinsurance  payments  h\  a 
nniform.  pro  rata  adjustment  rate  if  HITS 
determines  that  the  total  reipiests  for 
reinsurance  payments  under  the 
reinsurance  payment  parameters  will 
exceed  the  reinsurance  contributions 
collected  under  the  national 
contribution  rate  during  a  given  benefit 
year.  In  the  preamble  to  the  proposed 
ride,  we  stated  that  the  total  amount  of 
contributions  considered  for  this 
pnrpo.se  would  include  anv 
contributions  collected  hut  unn.sed 


under  the  national  contribution  rate 
during  any  ])revions  benefit  year.  We  are 
finalizing  133.23()(d)  as  propo.sed. 

(joiuiiKuit:  .Several  conimenters 
supported  the  nniform  adjustment  to 
reinsurance  payments  in  the  event  that 
total  payment  reipiests  exceed 
reinsurance  contributions.  One 
commenter  objected  to  the  lower 
coinsurance  rate  that  will  effectively 
result  from  a  nniform  adjustment  to 
payments,  stating  that  this  could  lead  to 
additional  nncerlaintv  for  issuers. 

/fe.s/iim.se;  We  developed  the  national 
contribution  rate  and  uniform 
rein.surance  jiayment  jiarameters  using 
enrollment  and  ex|)en(liture  estimates 
for  2014.  based  on  the  AC^AHIM.  We 
recognize  that  reipie.sts  for  reinsurance 
payments  may  he  greater  than  predicted, 
or  that  collections  may  he  lower  than 
predicted.  However,  we  believe  that  a 
uniform  adju.stment  to  |)ayments  is  the 
most  eipntahle  approach  in  the.se 
situations. 

(Joninwnt:  We  received  a  comment 
seeking  clarification  on  when,  if 
neces.sary,  the  uniform  adjustment  to 
national  reinsurance  iiayments  set  forth 
in  ^  1 .3.3.23()((1)  would  occur,  and  how 
HH.S  will  (lishnrse  reinsurance  funds  to 
.States  operating  reinsurance,  in  order 
for  the  .States  to  make  reinsurance 
|)avments. 

/{e.s/jon.se:  As  described  in  §  1.33.23.3, 
HH.S  ])lans  to  allocate  and  ilishnr.se  to 
each  .State  operating  rein.surance  (and 
will  distribute  directly  to  issuers  if  HH.S 
is  operating  reinsurance  on  behalf  of  a 
.State),  reinsurance  contributions 
collected  from  contributing  entities 
under  the  national  contribution  rate  for 
reinsurance  payments.  The  disbursed 
funds  would  he  based  on  the  total 
reipiests  for  rein.surance  jiayments  made 
under  the  national  rein.surance  payment 
parameters  by  all  .States  and  submitted 
under  1.33.410,  net  of  any  adju.stment 
under  S  1.33.23()((1).  Thus.  ])rior  to  the 
(li.shursement,  HH.S  would  uniformly 
adjust  rein.surance  ])ayment.s,  if 
a])pli(:ahle.  following  the  collection  of 
contributions  and  after  the  receipt  of  all 
claims  for  reinsurance  payments,  which 
must  he  submitted  by  Aiiril  30  of  the 
year  following  the  a])])lical)le  benefit 
year.  Following  that  adjn.stment,  HH.S 
will  make  reinsurance  payments  in 
.States  where  HH.S  is  o])erating 
reinsurance  on  behalf  of  the  .State,  and 
will  distribute  funds  to  .States  ojierating 
reinsurance. 

8.  .Supplemental  .State  Reinsurance 
Payment  Parameters 

In  S  1.33.232(a),  we  jnoiioseil  that  a 
State  establishing  the  reinsurance 
])r()gram  may  modify  the  nniform 
rein.surance  payment  jjarameters  only 


by  establishing  .State  supplemental 
payment  jiarameters  that  cover  an 
issuer's  claims  costs  beyond  the  uniform 
reinsurance  payment  jiarameters.  We 
further  jirojioseil  that  reinsurance 
jiayments  under  these  .State 
snjijilemental  jiayments  jiarameters  he 
made  only  with  the  additional  funds 
that  the  .State  collects  for  reinsurance 
jiayments  under  1 .33.220((1)(1  )(ii)  or 
.State  funds  ajijdied  to  the  reinsurance 
jirogram  under  (5  1.33.220(d)(2) 

(jirojioseil  as  ((1)(3)  in  the  jirojiosed 
rule).  We  stated  our  belief  that  this 
ajijiroach  would  not  jirohihit  .States 
from  collecting  additional  amounts  for 
reinsurance  jiayments  as  jirovided  for 
under  .section  i341(li)(3)(13)  of  the 
Afforilahle  C3are  Act.  while  allowing 
issuers  in  all  States  access  to  the 
reinsurance  jiayments  from  the 
contrihutions  collected  under  the 
national  rein.surance  contrilnition  rate. 

We  jirojio.sed  in  (5  1.33.232(a)  that  a 
.State  choosing  to  establish  .State 
sujijilemental  rein.surance  jiayment 
jiarameters  nni.st  set  those  jiarameters  by 
adjusting  the  uniform  rein.surance 
jiayment  jiarameters  in  one  or  more  of 
the  following  ways:  (1)  Decreasing  the 
national  attachment  jioint;  (2)  increasing 
the  national  reinsurance  caji;  or  (3) 
increasing  the  national  coinsurance  rale. 
We  also  jirojioseil  that  a  .State  may  not 
alter  the  uniform  reinsurance  jiayment 
jiarameters  in  a  manner  that  could  result 
in  reduced  rein.surance  jiayments. 

To  jirovide  issuers  with  greater 
certainty  for  jiremium  rate  setting 
jiiii  jiiises.  we  jirojio.sed  that  a  .State  must 
ensure  that  any  additional  funds  for 
rein.surance  jiayments  it  collects  under 
(5 1.33.22l)(d)(l)(ii)  or  .State  funds  under 
(5 1 .33.22()(d)(2)  (jirojioseil  as  ((1)(3)  in  the 
jirojioseil  ride),  as  ajijilicalile,  are 
rea.sonalily  calculated  to  cover 
additional  rein.surance  jiayments 
jirojected  to  he  made  under  the  .State's 
snjijilemental  rein.surance  jiayment 
jiarameters  for  a  given  benefit  year.  In 
(5 1 .33.232(li),  we  jirojioseil  that 
contrilintions  collected  under 
(5 1.33.22()(d)(l)(ii)  or  additional  funds 
collected  under  (5 1.33.22()(d)(2) 
(jirojioseil  as  ((l)(3)  in  the  jirojioseil 
ride),  as  ajijilicalile,  must  he  ajijdied 
toward  requests  for  reinsurance 
jiavments  made  under  the  .State 
snjijilemental  rein.surance  jiavments 
jiarameters  for  each  benefit  year 
commencing  in  2014  and  ending  in 
2010. 

We  akso  jirojio.sed  in  (5  1.33.232(c)  that 
a  reinsnrance-eligihle  jdan  hecomes 
eligible  for  reinsurance  jiayments  nniler 
a  .State’s  sujijilemental  reinsurance 
jiarameters  if  its  incurred  claims  costs 
for  an  individual  enrollee’s  covered 
benefits  (hiring  a  benefit  year  exceed:  (1) 
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'Pile  siij)j)leinental  State;  attachment 
])()int:  (2)  the  national  reinsurance  caj); 
or  (3)  the  national  attachment  point,  if 
the  .State;  has  e;stahlishe;el  a  .State; 
sn])])le;me;nt<il  e;e)insurane;e;  nite;.  'Phis 
weinlel  alle)\v  re;insnrane;e;  peivments 
maele;  imele;r  the;  .State;  sup|)le;me;ntal 
|);iyme;nt  peirameters  te;  “wrap  iirejemel" 
the;  nnifeirm  re;insnnme;e;  j)avme;nt 
par;ime;te;rs  se;  thiit  the  .Steite;  e;e)iilel  eipplv 
any  iielelilieenal  e:e)ntril)ntie)ns  it  e:e)lle;cts 
nneler  ])re)])e)se;el  l.'i3.22()(el)  te)warels 
re;insnrane;e;  payments  l)e;ve)nel  the; 
imifeerm  reinsurane:e;  ])ayme;nt 
pareimeters.  We  exjelaineel  in  the; 
propo.seel  rule;  theit  this  appreeaeli 
pe;rmits  Hll.S  to  elistril)ute  fimels  uneler 
the  uniform  ])ayme;nt  formula  te;  where; 
they  are  neeeleel  me)st,  while;  alleewing 
.States  that  el(;ct  to  e)pe;rate  reinsurane;e 
the;  flexibility  te;  supplement  neitiemally 
e:ale:ulateel  re;insurane:e;  ])ayments.  As  set 
forth  in  §  1. 53. 240(1)),  .State;s  woulel  he; 
re;e|uire;el  to  separate;  in  their  reporting  to 
issuers  the;  reinsurane;e;  payments  paiel 
uneler  the;  uniform  re;insurane:e;  payment 
l);n’;une;te;rs  anel  .State  supple;me;ntiil 
re;insnrane:e;  payment  panune;te;rs. 

'i’e)  ensure;  that  reinsurauex;  payments 
emele;r  .State;  sn|)])le;me;nt:il  ])iiynient 
])iU';ime;te;rs  ele)  met  eeyerla])  with  the; 
imifenin  re;insurane;e  payment 
piiriimeters,  we;  i)re)pe)se;el  the;  me;the)el  fe)r 
e;ale.nlating  .State;  sui)|)le;me;ntal 
re;insnrane:e;  peiyments.  .Spe;e:ifie:iilly.  we; 
pre)])e).se;el  in  1 .53.232(el)  th.it 
supple;me;ntal  reinsunmex;  ]);iyme;nts 
with  re;spe;e;t  te)  a  health  insunmex; 
issuer’s  e:laims  ex)sts  for  an  iueliyielual 
eane)lle;e;'s  (X)yere;el  l)e;ne;fits  must  l)e; 
e:alculateel  by  taking  the;  suni  e)f:  (1)  The 
pre)efue;t  e)f  sne;h  claims  e:e)sts  he;tween 
the  su])ple;mental  .State  attachment  point 
anel  the  national  attaelnnent  ])e)int, 
mnltiplieel  by  the  natie)nal  {X)insurance 
rate  (or  applicable  .State  supj)le;me;ntal 
ex)insuraiKx;  rate):  (2)  the  j)roclue;t  of 
sue;h  claims  e:osts  between  the;  n:itie)nal 
re;insnrane:e  e:ap  anel  the  suppleme;ntal 
.State  re;insurane;e  cap,  mnltiplieel  by  the 
national  ce)insurance;  rate  (e)r  a])])lie;al)le; 
.State  supplemental  (X)insurane:e  rate); 
anel  (3)  the;  pre)(lue:t  of  sue:h  claims  e;e)sts 
he;twe;e;n  the;  national  attae.hment  ])e)int 
anel  the;  natieenal  re;insurane:e;  e:a]), 
multi])lie;el  by  the;  eliffe;re;nex;  l)e;twe;e;n 
the;  .State;  supplemental  ex)insnr;mex;  ixite; 
anel  the  natieeneil  exeinsunmex;  rate. 

.Similar  te)  paynient  e;alcul<itie)ns  uneler 
the;  unifeerm  re;insuiane:e  j)ayj)ie;nt 
])iirame;te;rs.  we  ])re)pe)se;el  in  §  l,53.232(e;) 
that  if  .ill  re;insnrane;e;  peiyments  reepieists 
uneler  the  .Steite;  su])])le;me;nteil 
reinsureme;e  ])eireunete;rs  e:ale;uleite;el  in  a 
.State  feir  ei  benefit  year  will  e;xex;e;el  all 
the;  aelelitiemal  funds  a  .State  colle;e:ts  feir 
reinsurance  peiyments  uneler 
(}  1.53.22()(d)(l  )(ii)  or  .State  fimels  under 
§  1.53.220(d)(2)  (pro])osed  as  (d)(3)  in  the 


pro])ose;el  rule)  as  eij)])liceil)le;,  the;  .State; 
must  ele;termine;  a  uniform  prei  rata 
aeljustment  te)  he;  applieel  te)  all  sue:h 
re;eiue;sts  fe)r  reinsnremex;  peiyme;nts  in  the; 
.State.  We;  ])re)pe).se;el  theit  e;ae:h  ei])|)lie:al)le 
reinsuremex;  entity  in  the;  .State  must 
re;elue;e;  eill  re;eiue;sts  for  re;iusureme;e; 
|)eiyme;nts  uneler  the;  .Steite;  sup])le;menteil 
reinsuremex;  payment  peireimeters  for  the; 
eiiijihexihle  l)e;ne;fit  yeeir  by  that 
aeljustment. 

Finally,  in  (s  1.53.232(f),  we  pre)i)ose;ei 
that  a  State  must  eiisure  theit 
reiiisuranex;  peiyments  ineiele  to  issuers 
unele;r  the;  .State;  sup])le;me;nteil 
re;insurane:e;  payment  parameters  ele)  ne)t 
e;xe:e;e;el  the  issuer’s  te)teil  paiel  amount  for 
the;  re;insureinex;-e;ligihle;  e:leiims,  anel  any 
re;meiining  aelelitional  fimels  ce)lle)e:leel 
uueie;r  §  1.53.220(el)(l)(ii)  must  he;  useel 
feir  reinsuremex;  peiyments  uneler  the 
.State  supple;menteil  peiremmters  in 
suhse;e]ue;nt  benefit  ye;eirs. 

We;  are;  finalizing  the;se;  proyisiems  as 
preipeiseel,  with  a  te;e;hnie:eil  e;e)rre;e:tie)n 
e:heinging  “nem-gremelfeithereel  ineliyielneil 
meirke;t  plan”  te)  “re;insureine:e;-e;ligil)le; 
plan”  emel  e'.leirifying  theit  the;  ine:urre;el 
e;leiims  exists  for  ein  iueliyielual  e;nre)lle;e;’s 
e:e)ye;re;el  he;ne;fits  are;  theise;  iue;urre;el  in 
the;  eii)plie:eihle;  heaiefit  ye;eir  in 
S  1 .53.232(e;).  We;  eire;  e:larifying  in 

1.53.232(el)  that  re;insuremex;  peiyments 
will  he  e;eile:nleite;il  with  res])e;e:t  tei  em 
issuer’s  ineairre;el  e:leiims  i:e)sts  for  em 
iueliyielual  enreilleie’s  e:e)ye;re;el  hemefits 
ine:urre;el  in  the;  ei])plie:eil)le;  benefit  ye;eir. 

C.omnwnt:  .Seyereil  connne;nte;rs  nrgeel 
Iflf.S  te)  allow  eielelitiemal  .State  flexibility 
for  the;  .State  sujijilemental  re;insureme:e; 
payment  peireimeeters  uneler  the 
reinsureme;e;  ])re)grenn.  In  aelilitiem, 
se;ye;reil  ce)nnne;nte;rs  re;qnest(;cl  fle;xihility 
feir  a  .State  to  elesign  ei  program  that 
wenilel  coyer  any  shortfall  in  payments 
under  the  reinsuranix;  program’s 
uniform  parameters. 

Rf^sponse:  One;  of  HH.S’s  geieils  is  tei 
liroyiefe;  the  gre;eite;st  eunount  eif 
flexibility  to  .States  while;  ensuring 
e:onsi.stene:y  with  the  pe)lie:y  goals  eif  the; 
reinsunmee;  ])rogram.  The;re;fore;,  uneler 
these;  final  riileis,  we;  haye  proyiele;el 
.State;s  with  the;  fli;xihility  to  ine:re;iise;  the; 
e:e)insur<me:e;  nite;  em  re;insurane;e;-e;ligihle; 
e;laims,  whii:h  wenilel  Iniye;  the;  e;ffe;e:t  eif 
ine;re;asing  payouts  imeleir  the  imifeniu 
p<iramete;rs.  Aelelitiemally,  nothing  in 
these;  final  rule;s  preyents  a  .St.ite;  from 
e;.stahlishing  a  sep.ireite;  ])re)gram  that 
woulel  eijierate  aloiigsiele;  the;  reiiisuranex; 
])re)gram  est.ihlisheel  unele;r  seeliem  1341 
e)f  the  .Afforekihle  (xire  Ae;t.  A  .St.ite; 
i;.stal)lishing  such  a  jirogram  is  free;  to 
inqilement  the  e;e)lle;e;tie)ns  metheideilogy 
anel  payme;nt  formula  eif  its  eiwn 
choosing. 


t).  Alleicatiein  anel  Distrihutiem  of 
Re;iusurane:e  Contrihutiems 

.Se;e:tie)n  1.53.22()(el)  eif  the;  Fre;mium 
.St.ihilizeition  Rule;  jneiv’ieleef  that  Ifff.S 
woulel  elistrihute  re;insuran(x; 
exmtrihutiems  ex)lle;e;te;el  feir  reinsuranix; 
payments  from  a  .State;  tei  the;  applie:ahle; 
reinsurance;  entity  for  that  State.  In  the 
preijiei.seel  rule,  we;  |)re)pe)se;el  tei  re;])lace; 
this  se;e:tie)n  with  1.53.23.5(a),  which 
preiv’ieleel  that  Hll.S  wenilel  alle)e:ate;  aiiii 
elistrihute  the;  reinsuraiice  i.emtrihutiems 
ex)lle;e:te;d  unele;r  the  natienial 
e:e)ntril)utie)n  rate;  haseel  on  the;  ne;eil  for 
reinsuranex;  i)aynu;nt.s.  re;garelle;.ss  eif 
where  the  exmtrilnitions  are  ex)llee:te;el. 
IIH.S  wenilel  elishurse  all  exmtrilnitions 
exillecteei  uneler  the  national 
e;e)ntril)utie)n  rate  from  all  .States  for  the 
applicable  benefit  year.  hase;el  on  all 
ayailahle;  e:e)ntrihutie)ns  and  the 
aggregate  re;ejue;sts  for  rein.surane:e 
p.iyments.  net  of  the  pro  rata 
aeljustment,  if  any.  We;  helieye;  that  this 
methoil  of  elislnirsing  reinsuranex; 
e:e)ntrihutie)ns  will  allow  the  reinsunmee 
lirognim  to  e;e)uit<ihly  .stabilize  premiums 
iicross  the  nation,  anel  permit  IIII.S  to 
elire;e:t  reinsuranex;  fimels  haseel  on  the; 
neeel  for  reinsurane;e  payments. 
Cx)nsisti;nt  with  this  projiosal,  we; 
projioseel  to  auienel  ^  1 53.22()(a)  to 
e:larify  that  eye;n  if  a  .State  e;stal)lishe;s 
the  re;insurance;  program,  Hll.S  woulel 
iliri;e:tly  ex)lle;e:t  the;  reinsuranex; 
ixmtrihutions  for  enre)lle;e;s  who  ri;siele; 
in  that  .State;  from  both  health  iiisuraiiex; 
issuers  anil  se;lf-insuri;el  grouj)  he;alth 
])lans. 

We  are;  finalizing  the;  proyisiems  as 
pro])e)seel  in  §  1.53.22()(a).  We;  are; 
re;yising  ^  1.53.23.5(a)  to  proyiele  that 
Hll.S  will  alloe:ate  anel  eli.slmrse  to  e;ae;h 
.State;  e)])erating  reinsurance;  (anel  will 
elistrihute  iliri;e:tly  to  issuers  if  HITS  is 
ojierating  re;insurani;e;  on  behalf  of  a 
.State),  reinsuranex;  eiemtrilmtions 
ex)llee:te;el  from  contributing  entities 
uneler  the  national  contribution  rate  for 
reinsurance;  payme;nts.  The;  ilishurse;el 
fimels  woulel  he;  ha.seel  em  the  total 
re;e]ui;sts  for  re;insurane:e  paymeaits  maele; 
miller  the  national  reinsuranex;  payment 
parameters  in  all  .Stati;s  anel  suhmitteil 
uneler  §  1.53.410,  net  of  any  aeljustment 
uneler  1.53.230(el).  We;  are;  ameneling 
4)  1.53.41()(a)  to  e:larify  that  an  i.ssue;r  of 
a  re;in.suranex;-e;ligihle;  jilan  may  make 
ree|ue;sts  for  reinsuranex;  payments  when 
an  is.sue;r’s  claims  exists  for  an  enrol  lee 
of  that  reinsuranex;-eligihle  plan  has  met 
the  e:rite;ria  for  reinsurane:e  payments  in 
4.5  (if'R  suhpart  13  anel  this  final  rule;  anel 
where;  a])plii;ahle;  the  .State;  notice;  of 
benefit  anil  jiayment  parameters. 

T’emi/nc))/;  .Si;ye;ral  exmnnenters  stateel 
that  the;  pre)pe)se;el  alle)e:atie)n  of 
reinsurance  payments  woulel  jienalize 
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States  that  effectively  and  efficiently 
manage  health  care  costs  and  have  fewer 
uninsured  individuals,  (lommenters 
slated  that  individual  markets  are 
lai-gcdv  State-based  and  that  nMiisurance 
works  in  conjunction  with  risk 
adjustment,  which  is  also  a  .Slate-based 
|)rogram.  (iomuKMiters  also  slated  that 
dishursiug  reinsurance  payments  undcir 
uniform  reinsurance  pavment 
paramel(!rs  in  all  .Slates  is  contrary  to 
the  intent  of  the  statute  for  a  .Slate-ha.sed 
program.  We  also  reccnved  comments 
staling  that  the  implementation  of  the 
reinsurance  program  as  propo.sed  would 
increasi!  the  burden  for  .Stales  that  wish 
to  supplement  the  reinsurance  program. 
One  commenter  suggested  that 
reinsurance!  payment  allocations  in 
accordance  with  need  could  discourage 
issuers  from  maintaining  grandfathered 
status  in  order  to  compete  for  funds, 
therehv  making  it  difficult  for  enrollees 
to  keep  their  current  plan. 

lUfsponsa:  To  maximize  the 
reinsurance  program's  impact  on 
pniinium  rates,  an  allocation  of 
niinsnrauce  paynnaits  under  uniform 
payment  i)aram(!lers  allows  for  lllkS  to 
disburse  niinsurance!  conirihulions 
where  thev  are  most  lUiedcid.  to 
reimhur.se  issiuiis  with  high  cost  claims 
in  the  individual  market  in  2014.  201.^) 
and  2()1(>.  This  policy  is  consistent  with 
th(!  stalulorv  goals  of  the  reinsurance 
program — to  stabilize!  ])ri!miums  in  the 
initial  vears  of  Exchange 
implementation  and  market  r(!form. 
(ionsideriug  the  connn(!nts  r(!ceivi!d.  we 
are  finalizing  tlnxsi!  provisions  as 
proj)os(!d. 

f.’o;7»;n(?/j/;  .Several  commenters  askeul 
that  IIH.S  r(!fund  any  unused 
contributions  collected  or  use  those 
funds  to  lower  the  ceHitrihution  rate  for 
suhseepient  l)(!nefit  v(!ars. 

liesponsa:  The  purj)o.se  of  tlu! 
n!insurance  program  is  to  .stabilize 
premiums  in  the  individual  market 
l)(!giinnng  in  2014.  if  any  funds  remain 
after  all  nupie.sls  for  reinsurance! 
|)ayme!nts  are!  maele  feer  any  henefil  ye:ar. 
iis  re!epnre!el  by  the!  statute,  HH.S  plans  te) 
use  thexse  funels  feer  re!in,surane:e! 
piiyments  in  suhseupient  l)e!ne!fil  vexirs, 
furlheu  ing  the!  geeal  e)f  se!e:lie)n  1841  e)f  the 
AffeH'ehihle!  Clare!  Ae;t. 

Comnwnt:  .Seweral  e:e)mme!nte!rs 
su|)|)e)rle!el  HI  US's  pre)])e)se!el  annual 
payments  selieulule  e;e)uple!el  with 
epiiirterly  re!porting  e!.slimale!.s.  One! 
e:e)mme!nte!r  re!epie!ste!el  e;larifie:atie)n  e)n 
whether  reinsuranex!  i)ayme!nts  woulei 
he:  issueel  on  a  re)lling  basis  thre)ughe)ut 
the  yener.  e)r  eenex!  aunuallv.  .Se!ve!ral 
exjinmenlers  reuiuesteel  that  HH.S 
aelininiste!r  reinsuranex:  ])ayme!nl.s 
thre)ughe)ut  the  yexir  instexeel  e)f  annually 


to  l)e!tte!r  aexx)unne)elate!  issuers’  exish 
tlejw. 

I{(!Si)()ns(;:  nexxm.se  we:  are:  .se!e!king  te) 
stabilize!  premiums  natienially,  an 
annual  elishurseineiiit  e)f  ])ayme!nts 
j)re!se!rve!s  fairne!.s.s  in  milking 
reinsuriinex!  ])<iyme!nts  anel  alleiws  feir 
HH.S  te)  ii|)|)re)|)riale!ly  iieljusl  i)iivme!nts. 
if  ne!e!ele!ei.  Te)  i)e!tle!r  iielelre!ss 
aeiminislrative  iinel  e)])e!ratie)ual  i,ssue!.s, 
we  ])re)pe).se!el  te)  make:  an  iuniual 
reinsuriuiex!  payment  fe)r  exiedi  he!ne!fit 
year.  If  we  weere:  te)  ex)lle!e:l  anel  make 
re!iu.suranex!  payments  Ihreeughout  the 
heenefit  ye!iir,  we  weeulel  likely  he 
re!eiuire!el  te)  he)lel  the  elishur.sement  e)f  ii 
large  peertion  e)f  the  reinsuranex! 
piiyments  until  the  enel  of  the  benefit 
year  to  ensure  an  eeiuitahle  alloexitioii  of 
payments. 

Coinnwni:  Several  exnninentens  sought 
edarification  on  the  proexi.ss  by  whie.h 
HH.S  plans  to  ensure  that  reinsuraiice 
funels  will  he  useel  lei  leieluex!  anel 
stabilize  jneimiums  in  the  inelivielual 
iiiarke!!. 

Uaspoiise:  We  expexit  that  an  issuer 
that  re:ex!ive!.s  reiinsurimex!  piiviiients  will 
reuluex!  inemiums  in  the  inelivielual 
marke!t  aexxneliiigly.  We:  neile  that  a 
.State,  eir  HH.S  eipeirating  reiinsuranex!  on 
heihalf  e)f  the  .Stale,  will  jneiviele!  issuers 
the:  eislimateiel  ameniiit  eif  the:  re!in.surimex! 
])iiyme!nl.s  threnighenit  a  heniefil  yexir  so 
that  theise:  issuers  exm  aexxiimt  feir 
reinsurimex!  i)avme!nts  in  ele!ve!le)i)ing 
the!ir  ])re!uiiums  feir  suhseiejuent  heinefit 
yeiiirs.  We:  neile:  that  imele:!'  the  single!  risk 
])oe)l  re:eiuire!ine!nl  eif  the:  final  Miirket 
Re!ie)rm  Rule  (§  I.Ki.OO),  i.ssue!rs  eif  neiii- 
graiielfalhereiel  inelivielual  inarke!l  plans 
must  aeljust  their  inelex  rale:  haseiel  em 
the  total  eixpeeleiel  markeit-wiele 
payments  anel  ediarges  imeler  the  risk 
aeljustinent  anel  reiiusurimex:  jireigrains  in 
the  .State,  anel  haseiel  em  Exeihange  user 
fees. 

(Jonuiwnt:  .Several  exmnnenteirs  askeel 
HH.S  how  e!xex!ss  reiinsunmex!  funels 
weiidel  he  elistrihuteel  after  2010. 

Ufisponse:  HH.S  will  proviele:  eleitiiils 
reigaieling  this  issue  in  future 
ruleimaking  ;mel  ginehmex:. 

10.  Reinsuranex!  Data  Cxilleieliem 
.Stanelarels 

ti.  Data  (xilleieliem  .Stanelarels  feir 
Reiinsunmex:  Eavmeints 

.Seielieni  1. 'ill. 240(a)  eif  the  I’reiinimn 
.Slaliiliziitiein  Rule  elireieds  ;i  .Stiitei’s 
ii|iplie:al)le!  reinsuranex:  emlitv  to  exilleuit 
elata  neeieleiel  lei  eleitermine:  reiinsiiranex! 
payments  as  elesexilieiel  in  1. '18.280.  We 
preipei.seel  tei  amenel  ^  1. '18. 240(a)  liy 
aeleling  sulipeinigraph  (1)  whie:h  weiulel 
elireie:!  a  .State  tei  ensure:  that  its 
appliexilile  reiinsunmex)  eintity  eilheir 
e:e)lle!e:ts  eir  is  preivieleel  aexxiss  tei  the  elata 


neexi.ssarv  tei  eleteirmine  reinsunmex: 
payments  freim  an  issuer  eif  a 
reiusuranexi-eiligihle:  plan.  Whein  HH.S 
eipeinites  reinsuranex:  ein  behalf  eif  ;i 
.State:,  HH.S  weiulel  utilize:  the:  same 
elistriliuteiel  elata  exilleeitiein  ciiiiireiaeih 
preipei.seel  feir  risk  aeljustmeint.  This 
preipei.seiel  ameinehnent  was  ineiani  lei 
edarifv  that  an  ;i])plie:;il)le:  reiinsunmex: 
eintitv  mav  eiither  use:  a  elistriliuteiel  elata 
exilleediein  appreiaedi  feir  its  reinsuranex: 
lireignnn  eir  elireellv  exilleieit  |)rivae:y- 
lireiteieleel  elata  freim  issueirs  tei  eleteirmine 
an  issueir's  reinsuranex:  ])avine:nts.  The: 
elistriliuteiel  elatei  exilleielion  apjireiaeih 
woidel  neit  inveilve:  the  elire:e:t  exilleictiein 
eif  elat.i;  insteael.  HH.S  or  the  .Slate:  weiulel 
aexxiss  elata  ein  i.ssuers’  .seiexire  servers. 

We:  iiksei  preijioseel  to  amenel 
§  1. '38. 240(a)  by  aeleling  suliparagrajih  (8), 
elire:e:ting  .State:s  tei  iiroviele:  a  proexiss 
threiugh  whie:h  an  issuer  of  a 
reinsuranexi-eligihle:  plan  that  eloes  neit 
geneirate:  inelivielual  enreillee:  edaiins  in 
the:  neirnnd  exiurse  of  business,  sue:h  as 
a  e:apitale:el  plan,  may  reiepiest 
reiinsunmex:  ])aynu:nts  eir  suhinit  elata  to 
he:  exinsieleireel  (or  reinsuranex:  ])ayme:nts 
liaseiel  em  eistimateiel  exists  eif  enexmnters 
feir  the:  plan,  in  aexxirelanex:  with  the: 
reieiuireimemts  eif  §  1. '18. 410.  We:  ]ire)])e)se:el 
tei  elire:e;t  .Staleis  tei  emsure  that  sue;h 
reiepieists  (eir  a  suhseit  eif  sue:h  reiejueists) 
are:  sulijeie;!  to,  tei  the  extent  reieiiureiel  hv 
the:  .State,  ii  elata  valielatiem  preigrain.  A 
.Stiite:  weiulel  have:  the:  fleixiliilit v  lei 
elesign  a  elata  vedielatiem  preigram  that 
me:e:ts  its  iielojileiel  nmtheieleileigv  anel 
.St.ite:-spe:e;ifie;  e:ire;um.slanex:s.  This 
lireijieiseel  amemelment  weiulel  emahle: 
exirtain  reiinsuranexi-eligihle:  plans,  sue:h 
as  staff-meielel  liealth  mainteinanex: 
eirganizations,  that  elei  not  generate 
edaims  with  assoedateel  exists  in  the: 
neirmal  exiurse  eif  Imsinei.ss  tei  jireiviele: 
elata  tei  re:eiue:st  anel  reexiive  re:in.surane;e 
jiayments. 

\Vlu:n  HH.S  opeirates  reinsuranex:  em 
lie:half  eif  a  .State:,  issuers  eif  e;a])itate:el 
plans  weiulel  geneirate:  edaims  for 
einexmnters,  anel  elerive:  exi.sts  for  those: 
ediiims  when  sulimitting  reejue.sts  feir 
reinsunmex:  payments  (eir  sulimitting 
elata  tei  he:  exinsieleireel  for  reinsuranex: 
jiayments).  It  is  emr  unelerstaneling  that 
many  exqiitateel  jilans  enirremtly  use: 
.semie  feirin  eif  emexmnter  ehita  jiriedng 
inetheieleileigy  tei  eleirive  edaims,  eiftein  by 
inijiuling  an  amemnt  haseiel  ujiem  the: 
Meieliexire  feie-feir-seirviex:  eiejuivalent 
jiriex:  eir  the:  usual,  existeimarv,  ;mel 
reasemalile:  eiejuiv.ilent  that  weiulel  have: 
been  jiiiiel  feir  the:  seirviex:  in  the: 
ajijiliexilile:  market.  As  set  feirth  in 
S  l.')8.710(e;),  a  exejiitateel  jilan  wendel  he 
reiejuireiei  tei  use:  its  jirinedjial  internal 
ineitheieleileigy  feir  jiriedng  enexiunteirs  feir 
reinsuranex:  jmrjieiseis,  such  as  the: 
metheideileigy  in  use:  feir  eitheir  State:  eir 
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F(!(l(;nil  jirograms  (for  oxaniijlo.  a 
methodology  used  for  the  Mculicare 
Advantage  market).  If  a  capitated  plan 
has  no  such  methodologv,  or  has  an 
incoin])let(!  methodology,  it  would  he 
i)ermitted  to  implement'a  methodology 
or  supplement  the  methodology  in  a 
maimer  that  yields  diirived  claims  that 
are  reasonable  in  light  of  tlu;  spcicific 
market  that  the  plan  is  s(!r\'ing. 
(<apitated  jilans,  like  ail  jilans  that 
snhmit  reinsurance  paynuait  re(|nests 
(or  data  to  he  considenul  for  reinsnranci 
payments)  in  the  1  lHS-op(;rat(;d 
reinsurance  program,  would  he  subject 
to  validation  and  audit.  Becan.si; 
i.apitated  jilans  alreadx’  use;  pricing 
methodologies,  we  believe  this 
Jiropo.sed  jiolicy  would  permit  cajiitated 
j)lans  to  participate  in  the  nhnsnrance 
program  with  a  minimal  increase  in 
administrative  burden.  We  have 
responded  to  the  comments  received 
legarding  capitated  plans  in  section 
III.G.  of  this  linal  rule,  where  caj)itated 
plans  are  discn.ssed  in  4?  1 53.71  ()(c).  We 
are  finalizing  the.se  provisions  as 
Jiropo.sed. 

1).  Notification  of  Reinsurance!  Payments 
We  propo.sed  to  add  4?  1 5;i.24()(h)(l ), 
which  would  direct  a  State!,  eir  HUS  ein 
he!half  eif  the  Steite,  to  imtifv  issnea's  eif 
the  teilid  amenint  eif  reinsnranex! 
l)ayine!nts  th.it  will  he!  niciele!  no  hiter 
thiin  June  ,10  eif  the!  ye!<ir  feilleiwing  the! 
applie.ahle!  hemefit  yeear.  This 
e:e)rre!spe)nels  with  the  elate  em  whie.h  a 
Slate  en-  HHS  mn.sl  neitifv  i.ssneas  of  risk 
aeljnstment  i)ayme!nts  aiiel  e:h;irges.  As 
.sne:h.  by  June  30  e)f  the  yeair  fblleiwing 
the!  applie:ahle!  he!ne!fit  ve!eir.  is.sne!rs 
we)nhl  he  neitifieul  e)f  reinsunmeie! 
piiyments  anel  risk  aeljnstment  jiayments 
anel  ediarges,  alleiwing  i.ssners  to  eecconnt 
for  their  total  reinsurance  jjavinemts  anel 
ri.sk  aeljnstment  payments  anel  chargees 
whem  snhinilting  elata  for  the  risk 
exerrieleirs  anel  MLR  jereigrams.  To 
IJi'oviele  i.ssners  in  the  inelivielnal  markeit 
with  information  te)  eissist  in 
elevelojement  of  ])re!minms  anel  r<ite!s  in 
siihseuinent  he!ne!fit  ve!ars.  we  also 
pre)])e).se!el  in  §  153.2'40(h)(2)  that  a  Stale 
proviele  ejiiartea  ly  neitifieaitieins  eif 
eistiinates  to  eaiedi  reinsnrane'.e-eligihle 
jdan  e)f  the  e!xpe!e:te!el  re!e|ne!sts  feir 
reinsnranex!  ])fiyme!nts.  HHS  intenels  tei 
eiollaheirate  with  i.ssners  anel  .Sl;ite!s  tei 
elevede)])  the!se!  eiirly  neitifieaitieins.  We!  are 
finalizing  lhe!.se!  jnen'isions  ;is  preipeiseel. 

(jomintmt:  Se!ve!r;d  eiennmenlers 
re!eine!ste!el  that  HHS  .spe!e:ify  ;i  elate  by 
whie:h  HHS  will  make!  reinsnnmeie! 
payments. 

nasponso:  Hneler  §153.240(1)).  HHS 
weenlel  ne)tify  issneirs  e)f  reinsnranex! 
ixiyments  te)  he  inaele  nnele!r  the  uniform 
payment  parameters  by  June  30  of  the 


yeeir  fe)lle)wing  the  applierahle!  heaiefit 
ye!:ir.  We!  will  ineike  eveay  e!ffe)rt  te)  issue! 
l)aynu!nts  as  e]nie;kly  as  peessihle!.  We 
antici])ate!  i.ssning  fnrthe!r  gnielanex! 
n!gareling  reinsnnmex!  ])iiyme!nts. 

(.oninicnt:  One!  e:e)mme!nle!r  re!e|ne!ste!el 
that,  if  a  .Steite!  is  e)pe!rate!s  re!insnrane:e!  in 
the  2014  heiuTil  yexir.  the  eleaielline  for 
issuers  te)  file  rate!.s  he  me)ve!el  te)  April 
.10  l)e!e:anse!  State!  sn|)])le!me!nlal 
re!insnrane:e!  payme!nt  ])arame!te!rs  will 
aflee:!  preminm  rate  .seating.  The 
!  exmnnenter  alse)  re!e|ne!ste!el  that  for  the 
2015  anel  2010  hemedit  yeairs,  HHS 
reKinire!  Stateis  te)  ])nhli.sh  the  Stale  ne)tie;e! 
e)f  he!ne!fil  anel  payments  parameders  ne) 
lateir  than  Jcinneiry  ,31  e)f  the!  j)rie)r  yexir 
te)  proviele!  i,ssne!rs  with  eimj)le!  time!  te) 
calculate  anel  submit  i-ate!.s  feer  filing 
apj)roval  by  Mare.h  28. 

Hfisponsa:  We  imelenstanel  the 
ediallenges  j)e)se!el  by  various  State  anel 
I*e!ele!ral  eleaelline!s,  anel  anticij)ate!  that 
all  .stake!he)lele!r.s  will  weerk  te)ge!the!r  with 
l)e)th  State!s  ;mel  HflS  te)  me!e!t  the).se! 
deeiellines.  Howewer,  State  ele!aelline!s  for 
submitting  niteis  ;ire!  within  the!  antheeritv 
e)f  the  State!. 

e;.  Rriviie;y  anel  Sexairity  Stemehireis 

We!  preeperseul  in  §  1 53.240(el)(l )  that  a 
State!  e!st€il)li.shing  the!  re!insnr<me:e! 
Iiiogram  ensure  that  the  ai)plie;al)le! 
reinsnranex!  e!ntity'.s  e;e)lle!e;lie)n  e)f 
|)e!rse)n<il ly  iele!ntifiahle!  infe)rm;itie)n --  is 
iimite!el  te)  infe)rmatie)n  re!ase)nahly 
nex.ers.sary  for  use!  in  the!  e:ale:nlatie)n  e)f 
ndnsuranex!  paymemts,  anel  that  use  anel 
di.se:le)snre!  e)f  ])e!rse)n;illy  iele!ntifiahle 
infe)imatie)n  is  limite!el  te)  the).se!  ])nrj)e)se!.s 
h)!-  whiedi  the!  i)e!r.se)nally  ielentifiahle 
infe)rmatie)n  was  eiolleuiteel  (inedneling  fbr 
pnrpo.sexs  e)f  elata  valielatieen).  In 
§  1  .).1.240(el)(2),  we!  pre)pe).se)el  te)  re!ejnire! 
that  an  applie.ahle  re!insnrane:e!  entity 
im])le!ment  .spe!e:ifie:  j)rivae;v  anel  se)e;nrity 
staneliirels  te)  ensure  enrol  leee!  ])rivae.y  anel 
te)  j)re)h!ct  .sensitive  informatie)!). 
S])e)e;ifie:ally,  this  j)rovisie)n  we)nlel 
reKjuire  an  apj)lie;al)le  reinsnranex!  entity 
to  i)re)viele!  aelministrative.  phy.sie;al.  and 
te!ednne:al  s;de!gmirels  fe)r  ])er.se)ncilly 
ielentifiahle  informatieen  that  may  he! 
nsexl  te)  rexjuexst  reinsnranex!  payments. 

Ibis  pre)visie)n  is  mexmt  to  emsnre!  that 
an  applieiahle  re!in.snrane:e!  entity 
e;e)mp]ie!s  with  the  siime  privae:y  anel 
sexairity  .stanelarels  that  ai)j)ly  to  i.ssners 
anel  pre)viele!rs.  speudfieially.  the!  seuairity 
st.melareis  elei.sea  iheel  at  §  104.308, 
§104.310,  anel  §104.312.  We  are' 
finalizing  theese  i)re)visie)ns  as  jireepee.seel. 

CjOiuinanl:  We!  re!e:e!ive!el  e:e)mme!nl.s 
snppeerling  the!  priv<ie:y  emel  .se!eairity 

--As  (li.sciissiid  iihovd.  Ilm  lorni  'I'liisonally 
idinililiiihli;  iiiliinn.ilion"  is  a  liroadlv  usad  l('■rm 
aamss  laidaral  af-ancios.  and  lias  baan  elalinad  in  Ilia 
Ollica  1)1  Manaoainani  and  Hndoal  Mainorandnm 
M-e)7-l()  (May  22.  2(107).  Availalila  al; 


.Standards  .set  feirth  in  §153.240(el)  anel 
suggesting  anelits  :mel  eitheir  Scifeigmirels 
te)  j)re)te!e:t  pe!r.se)nal  hei.ilth  infe)rm<itie)n 
fn)m  in<ippre)i)riate!  eliscle)snre!. 

/fo.spon.se;  HHS  takeis  .se!rie)nsly  its 
re!.spe)nsil)ility  te)  me)nite)r  the 
imj)le!me!nt;itie)n  e)t  theisei  pre)gram.s. 
inedneling  the  i)re)te!e:tie)n  of  the  |)rivae:y 
of  ce)nsnme!i'.s.  We  will  preeviele  nieere! 
infeerniiition  on  onr  appre)ae.h  te)  theise! 
iinel  e)lhe!r  e)ve!rsight  matleirs  in  future! 
rnleamiking. 

el.  Data  (a)lle!e:tie)n 

I  We  i)ro|)o.se!el  in  §  1 53.420(a)  that  an 
issuer  e)f  a  reinsnranexi-eligihle  |)lan 
.se!e!king  reinsnraneie:  jeayments  snhmit  eer 
make  ae:e:e!ssihle!  elata.  in  ae:e:e)relane;e! 
with  the  reinsnranex!  elata  eiollee.tion 
appre)aedi  e!.stal)li.sheel  hv  the  State,  e)r 
HHS  on  behalf  e)f  the  State.  In 
§153.420(1)),  we  pre)pe).se!el  that  an  i.ssne!r 
of  a  1  e!in,snr;me:e!-e!ligil)le)  pl;m  snhmit 
elata  te)  he!  e:e)n.siele!re!el  fe)r  re!in.snrane;e! 
piiyments  fe)r  the!  applie;al)le!  l)e!ne!fit  ye!iir 
by  April  30  e)f  the  ye!cir  fe)lle)wing  the! 
emel  of  the!  applieiahle  heoiefit  yeuir.  The 
April  30  ele!iielline!  we)nlel  eipplv  te)  ;ill 
issuers  e)f  re!in,snrane:e!-e!ligil)le!  |)lans, 
re!garelle!.s,s  e)f  whethe!]-  HHS  e)r  the  State 
is  opea-ating  reinsiiraneie.  Fiirtlu!!'  eledails 
snrre)nneling  the  elata  e:e)lle!e;tie)n  i)re)e:e!.s.s 
whem  HHS  is  eeperating  re!in.snrane:e!  e)n 
l)e!hiilf  e)f  a  State!  is  se!t  feerth  in  snhpiirt 
H  of  part  153  anel  .seudieen  III.G.  e)f  this 
final  rule.  We  are!  finalizing  theise 
pre)visie)ns  as  j)re)])ose!el. 

(jOinniant:  .Seve!ral  e:e)mme!nte!r.s 
reuinewleul  clarifie;afie)n  een  the  edaims 
rnn-e)nt  i)e!rie)el. 

Bcspoim^:  An  issuer  of  a  risk 
aeljnstme!nt  e:e)ve)re!el  ])lan  e)r  re!in.snrime;e! 
(digihle  plan  in  a  State  in  whiedi  HHS  is 
eiperating  the  risk  aeljnstment  eir 
reinsnranex!  preigram  wonlel  snhmit  elata 
for  a  hemefit  yeiar  hv  April  30  of  the  yeiar 
following  the  apjilieiahle  benefit  yeiar. 
heir  example,  e.daims  ineairreiei  in  the 
2014  hemefit  veiar  must  he!  snhmilteel  te) 
HHS  by  A])ril  30.  2015.  The  snhmission 
eleiaelhne  (the  latexst  elate  hv  whie.h  elata 
e:an  he  i)re)viele!el  for  thei  applieiahle 
hemefit  yeiiir)  will  alle)w  i.ssneers  thei  lime 
neieai.s.sary  to  j)re)e:e!ss  edaims  anel  snhmit 
elata  to  thedr  elistrihnteiel  elata  .svstems  feer 
HITS  eivalnatie)!).  'I'lie!  snhmis.sie)n 
deaelline  e)f  April  30  e)f  the  yeiar 
fblleewing  the  applieiahle  hemefit  yeiar 
akse)  permits  HHS  an  appreejeriatei 
timeline  fe)r  payment  e:ale:nlatie)ns. 
Heiweveir,  eis  elei.seaiheel  in  .seiedie)!)  III.G. 
e)f  this  fimil  ride!,  eihiims  snhmitteiel  fe)r 
the  reinsiinmea!  pre)gram  anel  eneaiimteir 
elcitci  snhmitleiel  feir  thei  risk  aeljnstment 
pre)gram  must  he  leir  edaims  anel 
ene.einnters  with  eiischarge  elateis  within 
the  apj)lie:ahle!  benefit  yeiar.  Use  of  the 
elisediarge  date  heist  ensnreis  that  servieais 
IM’eivieleel  acreess  benefit  years  will  hei 
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considenul  in  tlieir  initinity  rather  than 
iMMiig  partially  or  tully  excluded  from 
consideration  as  a  result  ot  the  data 
snhini.ssion  timing  re(|uirements. 

/?.  Provisions  for  iho  Tfimporoix  Pisk 
(iorridors  Pro}>roin 

1.  ntifinitions 

In  the  RnMuium  Stabilization  Rule,  we 
stated  in  response  to  comments  that  we 
inten(l(!(l  to  pro])ose  that  taxes  and 
jjiofits  1)(!  acconnt(;(l  for  in  the  risk 
corridors  calculation,  in  a  manner 
consistent  with  the  MLR  program. 
Therefore,  in  the  proposed  rule,  we 
proposed  to  aimmd  1  .'i.'L.'iOO  by 
defining  “taxes”  with  respect  to  a  QllP 
as  Federal  and  State  licensing  and 
njgulatory  fees  i)ai(l  with  respect  to  the 
QIIP  as  de.scrihe(l  in  §  l.'jH.l(il(a).  and 
Federal  and  .State  taxes  and  a.ssessments 
|)ai(l  for  the  QllF  as  described  in 
§l.'18.1(i2(a)(l)  and  Sl.'58.1()2(b)(l).  This 
definition  aligns  with  the  regulatory  lees 
and  taxes  and  asse.ssments  deductible 
from  premiums  in  the  MLR  calculation. 
We  uschI  this  definition  to  didine  "after¬ 
tax  preminms  earned.”  which  wi; 
propo.s(!(l  to  mean,  with  res|)ect  to  a 
QllIL  preminms  earmul  minus  “taxcis.” 
We  also  pro|)os(Hl  to  revise  the; 


by  the  QHl’  issuer  for  the  QIllL 
includiug  taxes.  We  noted  that  under 
this  broader  definition,  administrative 
costs  may  also  include  nigulatory  fees 
and  assessments  other  than  those 
included  in  "taxes."  as  defined  above. 

Using  the  definitions  above,  we 
|)roi)o.sed  to  amend  §  1  .'j.'L.'iOO  by 
defining  “profits”  with  resjject  to  a  QHF 
to  mean  the  greater  of:  (1)  3  perciait  of 
after-tax  premiums  (uirned;  and  (2) 
premiums  earned  by  the  QHF  minus  the 
sum  of  allowable  co.sts  and 
administrative  costs  of  the  QHF.  Thus, 
we  |)ropo.se(l  to  define  jjrofits  for  a  QHF 
through  the  use  of  the  risk  corridors 
eciuation;  however,  we  provided  for  a  3 
percent  profit  margin  so  that  the  risk 
corridors  program  would  protect  a 
reasonable  profit  margin  (subject  to  the 
20  percent  cap  on  allowable 
admini.strative  costs  as  described 
below). 

Finally,  using  the  definition  of  profits 
discussed  above,  we  ])roposed  to  revise 
the  definition  of  "allowable 
administrative  costs”  in  ^  l.')3..')()0  to 
mean,  with  respect  to  a  QHF.  the  sum 
of  administrative  costs  other  than  taxes, 
and  profits  earned,  which  sum  is 
limited  to  20  percent  of  after-tax 
preminms  earned  (including  any 
premium  tax  credit  under  any 
governmental  jirogram).  plus  taxes.  This 


dennition  reflects  the  inclusion  of 
profits  and  taxes  discussed  above,  and 
clarifies  that  the  20  percent  cap  on 
allowable  administrative  co.sts  ai)|)lies 
to  taxiis.  a.s.sessments  and  regulatory  fees 
other  than  those  taxes,  assessnuaits  and 
regulatory  fees  defined  as  dcMluctibh' 
from  premium  revenue  und(!r  tlu^  MLR 
rules,  a  result  that  is  consistent  with  the 
way  they  are  accounted  for  by  the  MLR 
rules. 

The  preamble  to  our  |)ro])osed  rule 
contained  an  example  that  illustrated 
the  propo.sed  operation  of  the  risk 
corridors  calculation.  We  have  included 
a  minor  correction  to  the  calculation  of 
profits  in  this  (ixample: 

•  Proniiiiins  oarnod:  A.ssume  a  QHF 
with  jiremiums  earned  of  .S2()(). 

•  Allow’oble  costs:  A.ssume  allowable 
co.sts  of  .S14(),  including  ex])en.se.s  for 
health  care  (piality  and  health 
information  technologv.  and  other 
ap|)licable  adjustments. 

•  i\on-cloiins  costs:  A.ssume  that  the 
QHl’  has  non-claims  co.sts  of  .S.'iO.  of 
which  .Si."}  are  properly  allocabh;  to 
licensing  and  njgulatorv  fees  and  tax(!S 
and  as.sessments  described  in 

l.')8.1tH(a).  4j1.')8.1(>2(a)(l).  and 
^  158.1  (i2(b)(l)  (that  is.  "taxes”). 

The  following  calculations  uisult: 

•  “Taxes":  finder  tlu;  projjosjKl 


•  Administrative  costs  an;  defin(;d  as 
non-claims  costs.  In  this  case;,  those; 
i:osts  would  be;  .S.5().  Administrative 
co.sts  other  than  “taxes”  would  he;  .S3.5. 

•  After-tax  i}rennnms  earned  are 
ele;fine;el  as  preaniums  e;arne;el  minus 
“taxes.”  e)r  in  this  e;a.se;  .$200  —  $1.5  = 
$18.5. 

•  Profits  are;  pre)])e).se;el  te;  be;  ele;fine;el 
as  the;  greater  of;  3  pere:e;nt  of  premiums 
e;arneel.  e)r  3  pe;re:e;nt  *  $185  =  .$5.55;  anel 
premiums  e;arne;el  by  the;  QHF  minus  the 
sum  e)f  alle)wable  e:e)sts  anel 
aelministrative  e:e)st.s.  e)r  $200  —  ($140  + 
$50)  =  $200  -  $100  =  $10.  The;refe)re. 
profits  for  the;  QHF  woulel  be;  $10.  whie:h 
is  gre;ate;r  than  .$5.55 

•  Allowable  administrative  costs  are; 
ele;fine;el  as  the;  sum  of  aelministrative 
e:e).st.s,  e)the;r  than  “taxes,”  pins  pre)fits 
e;arne;el  by  the;  QHF,  whie:h  sum  is 
limiteel  te)  20  i)e;re;e;nt  e)f  ;ifte;r-tax 
premiums  e;arne;ei  by  the;  QHF  (ine;lueling 
any  jueminm  tax  e:re;elit  unele;r  any 
ge)ve;rnme;ntal  prergram).  plus  “taxes.” 

=  (.$35  +  $10),  limite;el  te)  20  pe;re:e;nt  e)f 

.$185.  plus  $15 

=  .$45,  limite;el  te)  $37.  plus  $15 
=  .$37.  plus  $15 
=  $52. 

•  The  /rrrge;/  amount  is  elefineel  as 
|)re;mium.s  e;arne;el  re;elue;eel  by  alle)wable; 
aelministrative  e:e).sts,  eer  $200  -  $52  = 
$148. 


•  The  risk  corridors  ratio  is  the;  ratie) 
e)f  alle)wable;  e:e).st.s  te)  targe;t  ame)unt,  e)r 
the;  ratie)  e)f  $140  te)  $148,  e)r 
appre)ximate;ly  04.0  pe;re:e;nt  (re)unele;el  te) 
the;  ne;are;st  e)ne;-te;nth  e)f  e)ne;  pe;re:e;nt). 
me;a!ung  that  the;  QHF  issue;r  we)idel  he; 
re;ejiure;el  to  re;mit  te)  HILS  50  pe;re;e;nt  e)f 
appre)ximately  (07  pe;re:e;nt  -  04.0 
])e;re:e;nt)  =  50  ])e;re;e;nt  e)f  2.4  pe;re:e;nt,  e)r 
appre)ximate;ly  1.2  pe;re:e;nt  e)f  the;  target 
ameennt.  e)r  ai)pre)ximate;ly  0.012  *  $148. 
e)r  appre)ximate;ly  $1.78. 

We;  .se)ughl  e:e)mme;nts  e)n  the; 
e;stimat(;s.  elata  se)ure:e;s.  anel  appre)i)riate; 
pre)fit  margin  te)  use  in  the;  risk  e:e)rriele)r.s 
e;ale:idatie)n  in  the;  pre)i)e)se;el  ride.  We;  are; 
finalizing  the;se;  pre)])e)seel  pre)visie)n.s 
with  the  following  moeliru:atie)ns.  As 
eli.se.usseel  b(;le)W.  in  e)rele;r  te)  e:e)nfe)rm 
with  e;hange;.s  finalizeel  in  this  rule;  for 
the;  MLR  pre)gram.  anel  in  re;sj)e)nse  te) 
e:e)mment.s.  we;  are  eleleting 
§  153.530(b)(l)(ii)  te)  ediminate;  the; 
aelju.stment  te)  alle)wable;  e:e)st.s  fe)r 
reinsurane:e;  e;e)ntributie)n.s  maele;  by  an 
issue;!',  and  are;  e:larifying  the;  tre;atme;nt 
e)f  e:e)nununity  he;ne;fit  e;xj)e;neliture;s 
within  the;  ri.sk  e:e)rriele)rs  e:ale;ulatie)n.  We; 
iire  alse)  me)elifying  e)ur  ])re)pe).se;el 
ele;finitie)n  e)f  “taxes”  in  §  153.500.  by 
re;plae;ing  the;  term  “taxes”  with  “taxes 
anel  re;gulate)ry  fe;e;s.” 

(Comment:  A  few  e;e)mme;nte;rs  ne)te;el 
that,  while;  the;  pre)])e).se;el  rule  stateel  that 
the;  risk  e;e)rriele)rs  preefits  e:ale;ulatie)n  was 
base;el  e)n  ;ifte;r-tax  ])re;mium.s,  the; 
e;xample;  in  the;  i)re;amhle  te)  the; 

])re)pe).se;el  rule;  e;ale;ul:ite;el  3  pe;re:e;nt  e)f 
l)re)fits  base;el  e)n  a  pre-tax  pre;mium 
;mie)unt  (that  is.  e;arne;el  j)remiums). 

llesponse:  We;  are  finalizing  the; 
ele;finitie)n  e)f  “pre)fit.s”  baseel  e)n  after-tax 
|)re;mium.s.  as  pre)pe)se;el.  We;  have; 
e;eirre;e:ted  the  ])re)fit.s  e;ale:ulatie)n 
example;  in  the;  pre;amble. 

(ioniment:T\\’o  ce)mmente;r.s  stateel 
that  the  risk  e:e)rriele)r.s  formula  is 
l)e)te;ntially  cire;ular,  anel  asked  us  to 
re;e;xamine;  the  tre;atme;nt  of  pre)fits  anel 
taxe;.s  in  the  risk  corrieleers  e:alculatie)n. 
Ile;e:ause;  taxe;.s  are;  a  ])aramete;r  in  the;  risk 
e:e)rriele)r.s  e:ale:ulation.  if  ri.sk  e:e)rriele)r.s 
piiyments  iire;  taken  inte)  ae;e;e)unt  when 
e;.stimating  taxe;.s.  the;  e:e)mme;nte;r.s 
be;lie;ve;el  that  it  we)ulel  result  in  an 
ite;rative;  effe;e:t  that  e;e)ulel  affee:t  the; 
wielth  e)f  the;  risk  e;e)rriele)r.s.  Thev  stateel 
that  a  similar  e;ffe;e;t  we)ulel  e)e:e:ur  with 
re;.spe;e;t  te)  profits. 

Response:  In  re;.sj)e)nse;  te)  the;.se; 
e;e)nune;nts.  we;  are;  e:larifying  that, 
similar  te)  the;  manne;r  in  whie;h  the;  Ml.R 
is  e;ale:ulate;el,  an  issuer  .she)ulel  ne)t 
e:e)n.siele;r  risk  e:e)rriele)r.s  pavme;nt.s  anel 
e:harge;.s  when  e.stimating  taxe;s  uneler  the; 
ri.sk  e:e)rriele)rs  formula.  As  ele;.se:ribe;d  in 
the;  i)re;amble;  te)  the;  Freminm 
.Stabilizatie)])  Rule,  we;  .se;e;k  aligmne;nt 
be;tween  the  MLR  anel  risk  e:orriele)rs 


elefinitie)!)  e)f  "aelministrative;  e;e).st.s"  in 
^  153.500  te)  me;im.  with  re;spe;e:t  te)  a 
QHF.  the;  te)tal  ne)n-e:laim.s  e:e)sts  ine:urreel 


ele;luiitie)n  e)f  t;ixe;s,  the;  QHF’s  “tiixe;s” 
will  be;  $1 5. 


prof^rains  whcai  practicable  so  tliat 
siiiiilai  c()nc(:])ts  in  tin;  two  j)ro<’rains 
arc  lumdlcul  in  a  similar  manner,  ami 
similar  policy  ooals  an;  retlec;f(;(l. 
(:ons(;(inently,  onr  treatment  of  taxes  lor 
risk  corridors  i)nrj)oses  follows  the 
apjjroacli  oi  tlu;  MLR  ])ro<>ram,  as 
outlined  in  section  3(1  of  the  model 
MLR  r(;<>ulation  ])nhlished  hv  the 
National  Assoi.iation  of  Insurance; 
Commi.ssiejiiers  (NAIC;).-  '  We  note  that. 
h(;caii.se  of  the  way  |)ronts  is  d(;fim;d  fdr 
the  risk  corridors  calculation,  no  such 
cin.'ularity  will  occur  with  profits. 

(>oiunwiU:  One  commenter  ask(;d 
whether  r(;insurance  contrihutions 
could  he  considered  as  “taxes  and 
r(;f>ulatory  f(;(;s"  when  det(;rmining 
“allowable  administrative  costs”  in  the 
denominator  of  the;  risk  corridors 
calculation. 

liHSfwnse:  We  note  that  other 
provisions  of  this  final  rule  amend  the 
MLR  calculation  so  that  r(;insnrance 
contrihutions  are  included  in  Federal 
and  State  lic;en.sin<>  and  re<>ulatorv  fees 
l)aid  with  re.spect  to  the  QHP  as 
de.scrihed  in  l.'SH.Kilfa).  and  are 
deducted  from  premiums  for  MLR 
purpo.ses.  Our  ])ro|)o.sed  d(;finition  of 
"tax(;.s”  for  purpos(;s  of  the  risk 
corridors  ])ro<>ram  cross-r(;f(;r(;nc(;d 
^  L')8.1()l(a)  and  similarly  included 
r(;insuranc(;  contrihutions.  I’hns.  in 
r(;sponse  to  tlie.se  comments,  and  to 
maintain  consi.stency  with  the  MLR 
calculation  and  our  propos(;d  d(;finition. 
which  we  an;  finalizing  as  proposed,  we 
are  making  a  conforming  amendment  to 
§  15;L.'530(h](l).  In  this  final  rule,  we  are 
(loh;ting§  15;L.'5:t{)(h](l)(ii)and 
clarifying  that  reinsuranci;  contrihutions 
are  included  in  Federal  and  State 
licensing  and  regulatorv  fees  paid  with 
resjject  to  the  QHP  as  de.scrihed  in 
S  1. '58.181  (a),  and  thus  are  included  in 
allowable  ailministrative  c;osts  for  risk 
c.orridors  pnrijoses.  We  are  also  making 
a  conforming  change  to  §  1 53..'52(){d)  to 
remove  the  reciuirement  that  a  QHP 
issuer  must  attribute  reinsurance 
contrihutions  to  allowable  costs  for  the 
h(;n(;fit  year.  In  addition,  w(;  an;  making 
;i  conforming  modification  to  the  ” 
])roposed  definition  of  “tax(;s’'  in 
§  1. '53. .'500.  by  rejilacing  the  t(;rm  “tax(;s” 
with  “tax(;s  and  regulatorv  fees.” 

Coinnwnt:  Nearly  all  those  that 
commented  on  tin;  risk  corridors  profit 
margin  agreed  with  the;  3  ])(;rc(;nt  jirofit 

.S(i(,li()ii  .j(.  ()|  i|i(i  \,\|(, 

■i\  ill  lifli>://\v\v\v.iiiiit:.(ir‘’/(l(i(:uiiufnls/ 
(:oniniilt(!(-s  ax  nilr  nt;^  iisa(l()i)l(xl.i)dl  slMas. 
tmns  cldinod  in  this  Ki^oulalion.  whnlhor  in  this 
.Snction  or  oI.si-wIkmo,  shall  Im!  consiruod,  and  all 
ciilcnlalions  proviihid  lorhv  this  Kosulation  shall  ho 
IMsiloriiKul,  as  to  oxcliuh!  tho  linanoial  iinpac:!  ol  any 
ol  llu!  rcihatos  providod  tor  in  soolions  8.  <1.  and  1(1 
Irohali!  calculation  soclions)." 


margin  set  in  the  proposed  rule.  One 
(.onmu;nter  suggested  that  a  2  pi;rcent 
l)rofit  margin  would  ht;  mon; 
appropriate;. 

liaspoiisa:  Bas(;d  on  tlu;  connn(;nt.s 
r(;c(;iv(;d  and  tlu;  juilicy  argunu;nts 
outlined  in  onr  propos(;d  ruh;,  we  art; 
finalizing  the  d(;finition  of  “])rofits"  in 
§  1. '53. .'500  as  proj)o.s(;d. 

(A)mnwnt:  Oiu;  conmu;nt(;r  (;x])re.ssed 
conc(;rn  that  an  allowance;  for  up  to  3 
pe;rc(;nt  profit  could  disrupt  the  budget 
neutrality  ol  the  risk  corridors  iirogram, 
and  asked  for  clarification  on  1 11  IS’s 
])lan.s  for  funding  risk  corridors  if 
payments  (;xce;(;el  r(;c(;ipts. 

Hasponsa:  Flu;  risk  corridors  program 
i.s  not  statutorily  reepiired  to  he  budged 
iu;utral.  Regardle.ss  ejf  tlu;  htihince;  of 
l)aynu;nt.s  and  r(;ceipts.  HHS  will  r(;mit 
payments  as  reepiireed  under  .s(;ction 
1342  of  the  Affordable  Care;  Act. 

(A)innwnt:  One  commenter  stated  that 
tlu;  risk  corridors  calculation  doexs  not 
account  for  the  creulihility  adju.stment 
that  i.s  part  of  tlu;  MLR  formula,  and 
r(;c()mm(;nd(;d  .s(;tting  meiximum 
iillowahle  eidministnitivi;  costs  at  20 
percent  plus  the  alloweui  creulihility 
adjustment  for  the;  c;irri(;r’s  block  of 
husin(;.ss.  ’Flu;  comm(;nt(;r  h(;lieve;d  tluit 
this  change;  would  he;  consistent  with 
the  MLR  fonnuhi  and  make;  it  more; 
viiihle;  for  carrie;rs  to  miiintiiin  their 
sm;ill(;r  blocks  of  business,  given  the; 
highe;r  claims  volatility  tluit  often 
chareicterizes  these  snuilh;r  blocks  of 
hiisine.ss. 

liasponsc:  Although  we  .seeik 
consistency  with  MLR  where  the  risk 
corridors  and  MLR  formulas  contiiin 
similcir  peirameters,  we;  he;lie;v(;  that  tlu; 
cr(;dihility  adjustment  is  ;i  unie|ue 
parameter  in  the  MLR  formuhi.  The 
MLR  statute  provides  for  a  cr(;dihility 
adju.stment  through  "nu;thodologie.s 

designed  to  take  into  account  the 
.special  circumstances  of  smaller  j)l;ms. 
differemt  typ(;.s  of  ])l<ms,  and  neuver 
])lan.s"  at  .seu.tion  2718(c)  of  the 
Affordable  Care;  Act.  No  similar 
r(;ference  appears  in  seudion  1342  of  the 
Affordable  Ceire;  Act. 

Comim^nt:  One  conmu;nter  r(;()iu;.ste;d 
clarif iccition  on  wlu;th(;r  community 
h(;iu;fit  expe;ns(;,s  would  he;  includ(;d  in 
the  taxes  of  non-])rofit  entities  for  the 
purposes  of  calcuhiting  the  risk 
corridors  teirget  eimount. 

liHsponsfi:  VVe;  helie;ve  that  iiccounting 
for  t  lu;se  e;x])(;n.s(;.s  as  tax(;s  when 
calculating  the  target  iimount  would 
apjjropri<it(;ly  align  the  risk  corridors 
formula  with  the  MLR  calcuhition.  Our 
propo.sed  definition  of  “taxe;.s"  in 
4}  1. '5 3.. '5 00  includejs  Fedeiral  and  State 
ta.xes  defiiuul  in  §  1. '58. 102(h),  which 
d(;.scrihe.s  payments  made  hv  a  tax- 
(;x(;mpt  i.ssiu^r  for  community  h(;nefit 


t;xp(;nditur(;s.  Cons(;(]U(;ntly,  we;  ;ire; 
clarifying  that  non-profit  entiti(;s  may 
eiccount  for  community  he;nefit 
(;xpenditur(;s  eis  “teixes  and  r(;gulat()ry 
fe;(;s”  in  a  numner  consistent  with  the 
MLR  r(;porting  r(;(iuir(;nu;nts  s(;t  forth  in 

l.'58.102  for  the  purj)os(;s  of  calculating 
the  risk  corridors  teirget  amount. 

2.  Ri.sk  Corridors  F.stahli.shnu;nt  and 
F;iynu;nt  Methodologv 

We  pr()i)os(;d  to  add  peiragraph  (d)  to 
S  1.'53..'510.  which  would  .spe;cify  tlu;  due; 
date  for  QHf^  issuers  to  remit  risk 
corridors  charg(;.s  to  HHS.  l]nd(;r  this 
])io\  ision.  ;m  issue;r  would  ht;  r(;(]uir(;d 
to  remit  charg(;s  within  30  days  after 
notification  of  the  charg(;.s.  By  June  30 
e)f  the:  yeeir  foiltiwing  an  applicable 
ht;ne:fit  yt;ar.  untlt;r  ??  l.'53.310(e;).  QHP 
i.s,sue;r.s  will  have  het;n  notifieel  ofri.sk 
adjustment  j)ayment.s  anel  tdiarges  fter 
the  ajjj)licahle;  benefit  vear.  Bv  that  same 
(late;.  unelt;r  §  1. '53. 240(h)(1).  QHF  i.s.sut;rs 
akst)  will  have  he;t;n  notifieel  of  all 
rt;in.sunmt:t;  p<iymt;nts  tt)  he  matle  leer  the; 
eipplit:ahlt;  benefit  vt;ar.  As  sutih,  we 
pre)pe).st;d  in  §  l.'53..^530(tl)  that  the  elm; 
deite  tt)r  QHF  issue;rs  tee  suhmit  all 
inft)iiniitit)n  rt:(pnrt:tl  untlt:r  1. '53. .'530  t)f 
the  Fre;mium  Stiihilization  Rule  i.s  July 
31  t)f  the  yt;ar  folltewing  the;  applie;ahle: 
he:nt:fit  yt;ar.  We  alst)  proptxsetl  tluit  the 
MFK  re;pt)rting  elt;atllint;  he;  re;vi.st;tl  tt) 
align  with  this  st:he:elule;.  We  art; 
liiudizing  this  i)rt)\'isie)n  as  ])re)pt)st;el. 

Comment:  We;  re;e:t;ivt;tl  se;vt;r:il 
su])])()rlive:  t;e)mnu;nt.s  ten  emr  jeropee.sal  tt) 
re;(juire;  is.sue:rs  tt)  suhmit  risk  t:e)rritle)rs 
information  by  July  31  e)flht;  yt;ar 
ft)lle)wing  the  apprie;ahle;  ht;nt;'fit  ye;ar. 

Response:  We  tire;  fineilizing 
?}  l.'53..'530(tl)  as  prt)pt)se;tl,  st)  that  the; 
due  elate  ft)r  QHF  i.ssuers  to  suhmit  all 
risk  t;orritle)r.s  inform.ition  is  July  31  of 
the  year  follt)wing  the;  aj)plie:ahle;  benefit 
ye;ar.  In  .seedion  111.1.1.  of  this  final  rule, 
we;  also  finalize  our  ])rope).sal  to  align 
the  MLR  repeerting  tleatlline;  with  this 
.schetlule. 

CA)mment:  One;  e:e)mme:nte:r  asketl  how 
piiyme;nts  maelt;  untle;r  the  State 
suj)i)lt;nu;ntal  reinsurant;e  pavment 
par<une;tt;rs  <irt:  takt:n  intt)  ae;e:e)unt  in  the; 
risk  e;e)rritlt)r.s  e:altailatit)n.  Anetther 
t:e)nmu;nte;r  rt;tiut;.stt;tl  that  HHS  tdiirify 
the  trt;atnu;nt  t)f  State  “wra])-arountF’ 
rein.suranea;  i)iiynu;nts  unelt;r  the  risk 
corrielors  e;aleadatie)n.  anel  aske;d  for 
infe)rmatie)n  em  the;  way  in  which  HHS 
aiudyzeel  the;  im|)jud  e)f  the; 
iielministriitive  hurele;n  a.sse)ea;ite;el  with 
re;me)ving  the:se;  eaests. 

Response:  Uneler  .se;edie)n  1342(e:)(l)(B) 
of  the;  Affeerelahle;  Care;  Aed,  alleewahle; 
e:e).st.s  are;  to  he;  re;(hua;(l  hv  any  risk 
aeljustment  anel  reinsuranea;  payments 
re;e:e;ive;el  uneler  se;edie)n.s  1341  anel  1343. 
Supj)le;nu;ntal  reinsuranea;  j)ciynu;nts 
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niiido  iiiidiM'  State  suppleiiKaital 
reinsurance  |)avin(;nl  j)aranu;ters  are 
reinsurance  payments  niceivtul  under 
sections  i:t41  oi  the  Afibrdal)le  (^are 
Act:  thus.  allo\val)l(!  costs  in  tlie  risk 
corridors  ibrinnia  are  to  l)e  reduced  l)y 
the  nnnsurance  payments  receivtul  l)oth 
under  the  uniiorm  payment  jjarameters 
and  any  State  supphamaital  nMiisurance 
j)ayment  param(4(!rs. 

\Ve  do  not  l)elieve  that  adjusting  tin; 
risk  corridors  formula  to  account  for  tliis 
parameter  will  result  in  any  additional 
administrative  hurdeji  on  issuers. 
l)(!cause  issuers  will  lx;  performing  the 
calculations  to  account  for  these 
atljnstments  at  the  same  time  they  adjust 
for  reinsurance  j)ayments  under  the 
uniform  payment  |)arameters. 

(hninumt:  One  commenter  suggested 
that  we  align  the  risk  corridors 
calculation  with  their  suggestions  on  the 
MLR  calculation,  which  would  entail 
accounting  for  risk  adjustment  transfers 
and  reinsurance  contributions  as 
adjustments  to  premiums,  rather  than 
claims.  Another  coimmmter  similarly 
reccanmended  that  reinsurance 
payments  he;  treated  as  an  adj vestment  to 
premiums  in  the  risk  corridors 
calcidation.  noting  that  such  an 
a|)proach  woidd  reflect  current  market 
practices. 

/fe.s-pon.se;  We  do  not  believe  we  have 
the  statutory  authority  to  accommodate 
this  re(|uest.  because  svvetion 
l.'t42(c)(l  )(B)  of  the  Affordable  ("are  Act 
reviuires  reducing  allowable  costs  for 
reinsurance  and  risk  adjustment 
payments  received. 

(joniiiicnt:  A  number  of  commenters 
indicated  that  risk  corridors  should  be 
calculated  at  the  issuer  level  as  oppo.sed 
to  the  QHP  level.  One  commenter 
indicated  that  the  current  ])olicv  of 
calculating  risk  corridors  at  the  |)lan 
level  is  inconsi.stent  with  the  single  risk 
j)ool  nKjuirement  in  the  propo.sed 
Market  Reform  Rule  (77  FR  7U.'>H4).  and 
other  issuers  pointed  out  other  policy 
concerns,  suc:h  as  non-alignment  with 
MLR  and  lack  of  .statistical  credibility. 

Hesponsf^:  We  agree  that  a  ])lan-level 
ri.sk  corridors  calculation  creates  an 
incongruity  with  the  singh;  risk  pool 
reviuirement  svd  forth  at  §  l.'ifi.HO.  Under 
the  regulation  as  written,  risk  corridors 
would  compare  allowable  co.sts 
(adjusted  claims),  which  are  currently 
|)lan-specific.  and  target  amount 
(adjusted  premiums),  which  under  the 
single  risk  ])ool  revpiirement  must  be 
based  on  market-wide  expected  claims. 
After  considering  comments  received  on 
the  proposed  rule,  we  are  publishing  an 
interim  final  ride  elsewhere  in  this  issue 
of  the  Federal  Register  to  address 
alignment  of  the  risk  corridors 
calculations  with  the  single  risk  jjool 


revpiirement.  Under  the  approach 
implemented  in  the  interim  final  rule, 
an  issuer  could  reasonably  allocate,  in 
accordance  with  ^  1  allowable 

administrative  costs  acro.ss  its  business 
pro  rata  by  premiums  earned,  leading  to 
an  issuer-level  risk  corridors  calcidation 
for  its  Q1  IF  business. 

.4.  Risk  Uorridors  Data  Reiiuirements 

In  1  .‘ilk.'j.'lO  of  the  Fremium 
.Stabilization  Rule,  we  stated  that  to 
sup|)ort  the  risk  corridors  program 
calculations,  a  QIIF  issuer  must  submit 
data  related  to  actual  jiremium  amounts 
collected,  including  premium  amounts 
])aid  by  jjarties  other  than  the  enrollee 
in  a  QHF,  siiecifically,  advance 
premium  tax  credits.  We  further 

s] )ecified  that  risk  adjustment  and 
reinsurance  payments  be  regarded  as 
after-the-fact  adjustments  to  allowable 
costs  for  purposes  of  determining  ri.sk 
corridors  amounts,  and  that  allowable 
co.sts  be  reduced  by  the  amount  of  any 
co.st -sharing  reductions  received  from 
IIH.S.  For  example,  if  a  QllF  incurred 
.$200  in  allowable  co.sts  for  a  benefit 
year,  but  received  a  risk  adjustment 
])aymeid  of  .S2.'j,  received  reinsurance 
])ayments  of  .S.'f.'i.  and  received  cost¬ 
sharing  reduction  payments  of  .Sl.'i.  the 
QIIF  issuer’s  allowable  costs  would  be 
.Sl2.'i  (.S2()()  allowable  costs  —  S2.'i  risk 
adjustment  payments  received  —  .S8.'i 
reinsurance  ])ayments  received  -  .Sl.'i 
cost -sharing  reduction  iiayments). 

We  additionally  propo.sed  an 

aj) |)roach  to  reimbur.sement  of  cost¬ 
sharing  reductions  that  would  add  an 
additional  reimbur.sement  reipiirement 
for  co.st -sharing  reductions  by  providers 
with  whom  the  issuer  has  a  fee-for- 
service  com]jen.sation  arrangement.  We 
jiroposed  that  issuers  be  reimbursed  for, 
in  the  case  of  a  benefit  for  which  the 
issuer  comjjen.sates  the  provider  in 
whole  or  in  part  on  a  fee-for-service 
basis,  the  actual  amount  of  co.st -sharing 
reductions  jirovided  to  the  enrollee  for 
the  benefit  and  reimbursed  to  the 
|)rovider  by  the  issuer.  However,  we 
clarified  that  cost-sharing  reductions  on 
benefits  rendered  bv  ])rovider.s  for 
which  the  issuer  provides  compensation 
other  than  on  a  fee-for-service 
arrangement  (such  as  a  capitated 
system),  would  not  be  held  to  this 
standard. 

We  also  propo.sed  to  amend 

l.'j;f..')3()(b)(2)(iii)  so  that  allowable 
costs  are  reduced  by  any  cost-sharing 
reduction  jiavments  received  b\  the 
issuer  for  the  Q1  IF  to  the  extent  not 
reimhursed  to  the  provider  furnishing 
the  item  or  service.  We  received  no 
respon.ses  to  our  reipiest  for  comment  on 
this  proposal.  Therefore,  we  are 
finalizing  this  jirovision  as  proposed. 


4.  Manner  of  Risk  Uorridor  I3ata 
Clollection 

We  also  pro])o.sed  to  amend 
??  l.'ilF.'i.'tOla),  (b),  and  (c)  to  specifv  that 
we  will  addre.ss  the  manner  of 
submitting  reipiired  risk  corridors  data 
in  future  guidance  rather  than  in  this 
HH.S  notice  of  benefit  and  |)ayment 
liarameters.  We  received  no  resiionses  to 
our  reipiest  for  comment  on  this 
|)roposal.  'rherefore.  we  are  finalizing 
this  provision  as  ])ro])osed. 

H.  Provisions  for  tho  Advanco  Pavinont 
of  iho  Proiniiiin  Tax  (irodit  and  (iost- 
Sharing  Haduclion  Programs 

I.  Exchange  Resiionsihilities  With 
Respect  to  Advance  Fayments  of  the 
Fremium  Tax  CTedit  and  ('.ost-.Sharing 
Reductions 

a.  .Special  Rule  for  Family  Folicies 

We  pro])o,sed  to  amend 
§  l.'i.'i.2().'5(g)(:t),  currently  entitled 
“sjiecial  rule  for  multijile  tax 
households.”  Our  ])roposed  amendment 
renamed  this  paragra])h  ‘‘s])ecial  rule  for 
family  |)olicies,”  added  a  category  for 
ipialiiied  individuals  who  are  not 
eligible  for  any  cost-sharing  reductions, 
and  revised  the  introductory  text  to 
addre.ss  situations  in  which  Indians  (as 
defined  in  1  ."i.'j.ItOOia))  and  non-Indians 
enroll  in  a  family  ])olicy.  I’lie  propo.sed 
amendment  also  extended  the  current 
|)olicy  with  respect  to  tax  households 
such  that  individuals  on  a  family  polii;v 
would  he  eligible  to  be  assigned  to  the 
most  generous  jilan  variation  for  which 
all  members  of  the  family  are  eligible. 

We  noted  that  nothing  in  this  jirovision 
lirecludes  ipialified  individuals  with 
different  levels  of  eligibilitv  for  cost- 
sharing  reductions  from  ])urchasing 
sejiarate  ijolicies  to  .secure  the  highest 
cost-sharing  reductions  for  which  they 
are  resjiectively  eligible. 

We  discuss  this  i)olicy  further  with 
regard  to  Indians  eligible  for  cost¬ 
sharing  reductions  under  .section 
14()2(d)  of  the  Affordable  Care  Act  in 
section  IIl.E.4.i.  of  this  final  rule.  We  are 
finalizing  these  provisions  as  ])ropo.sed. 

Cominont :  .Several  commenters 
sup|K)rted  the  jiroiiosed  ])olicy,  noting 
that  it  would  be  o])erationally  infeasible 
for  QHF  issuers  to  have  two  family 
members  with  different  cost-sharing 
levels  enrolled  in  the  same  jiolicy.  Other 
commenters  stated  that  families  should 
not  need  to  jiurchase  multijile 
individual  plans  so  that  each  family 
member  can  receive  the  full  value  of  the 
cost-sharing  reductions  for  which  they 
are  eligible.  Commenters  exjuessed 
concern  that  for  large  families, 
premiums  for  multijile  individual  plans 
could  off.set  the  value  of  the  cost-sharing 
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reduction,  as  well  as  potentially 
subjecting  lainilv  nieint)(;rs  to  s(!])arate 
ont-of-])ocket  inaxiimnns  and  separate 
deductibles.  One  connnenter  suggested 
the  o])tion  of  a  family-ba.sed  |)lan  that 
oilers  a  weighted  actuarial  value 
rel'l(!cting  the  cost-sharing  reductions 
available  to  individual  members. 

Another  commenter  was  concerned 
about  the  ability  of  lixcbanges  to  explain 
to  consumers  llu;  advantages  and 
disadvantages  of  buying  multiple 
policies  versus  one  familv  ])olicv. 

B(isi)()nsn:  As  deductibles  and  ont-of- 
|)ocket  limits  are  calcnlattul  at  the  policy 
level,  we  believe  it  will  be  operationallv 
difficult  to  establish  separate  co.st- 
sharing  recinirements  for  different 
enrollees  covered  by  the  same  policy  at 
this  time.  HHS  will  encourage 
Exchanges  to  provide  appro])riate 
guidance  to  consumers  on  the  relative 
costs  and  benefits  of  enrolling  in  one 
family  policy  v(!rsns  mnlti])le  individual 
policies  so  that  families  can  best  take 
advantage  of  cost-sharing  reductions. 

b.  Recalculation  of  Advance  Pavments 
of  the  I’reminm  Tax  Crtulit  and  Ciost- 
Sharing  Reductions 

We  proposed  to  add  paragra])h  (g)  to 
^  If),'). 330  to  clarify  how  an  Exchange 
would  red(!termine  tlu;  eligibilitv  of  an 
(iiirollee  during  a  benefit  year  if  an 
l!]xchang(;  r(!C(;ive.s  and  verifies  mnv 
information  rei)ort(Hl  bv  an  enrt)llee  or 
identifies  updated  information  through 
data  matching  that  affects  eligibility  for 
advance  ])ayments  of  the  premium  tax 
cnulit  and  cost-sharing  reductions.  We 
pro])osed  that  when  an  Exchange 
recalculates  the  amount  of  advance 
|)ayments  of  the  premium  tax  cnulit 
available  after  considering  such  a 
change,  an  Exchange  must  account  for 
any  advance  payments  already  made  on 
hcdialf  of  the  tax  filer  in  that  benefit  year 
to  minimize,  to  the  extent  po.ssihle,  any 
projecteil  di.screpancies  between  the 
advance  payments  and  the  tax  filer’s 
projected  premium  tax  credit  for  the 
Ixmefit  year.  We  specified  that  this 
recalcidation  will  only  include  months 
for  which  the  tax  filer  has  been 
determined  eligible  for  advance 
payments  of  the  premium  tax  credit.  We 
also  jjroposed  that,  when  redetermining 
eligibility  for  cost-sharing  reductions 
during  the  benefit  year,  an  Exchange 
must  determine  an  individual  to  he 
eligible  for  the  category  of  cost-sharing 
redut:tions  that  corre.s])onds  to  the 
individual's  expected  annual  household 
income  for  the  l)enefit  year.  Further 
detail  and  examples  of  this  ])olicy  were 
])rovided  in  the  pro])osed  rule. 

We  further  noted  in  the  j)reamhle  that 
we  considered  taking  a  differcait 
a])])roach  if  an  eligibility 


redetermination  during  the  benefit  year 
resulted  in  an  increa.se  in  advance 
payments  of  the  premium  tax  credit — 
we  consiflenal  proposing  that  in  such  a 
situation,  I  IMS  would  mak(!  retroactive 
payments  to  the  QHF  issuer  for  all  prior 
months  of  the  himefit  year  to  reflect  the 
incrc;ased  advanct;  payment  amount,  not 
to  excecul  the  total  premium  for  each 
month.  We  .solicited  comments 
regarding  whether  W()  shonld  adopt  this 
ap])roai:h,  and  if  so,  how  QHF  i.ssuers 
should  h(!  nupiired  to  i)rovide  the 
retroactive  payments  to  enrollees. 

Several  commenters  raised  concia  ns 
regarding  the  operational  and 
administrative  challenges  associated 
with  such  retroactive  payments. 

We  are  finalizing  the  policy 
substantially  as  propo.sed,  with 
modifications  to  the  language  in 
paragraj)!!  (g)  to  increase  clarity.  We  are 
not  implementing  the  retroactive 
])avment  approach. 

Coninmnt:  A  number  of  commenters 
ex])r(!.s.sed  tlanr  su])|)ort  for  the  ])ropo.sed 
approach,  though  some  sought  further 
clarification  regarding  the  impact  of 
eligibilitv  redeterminations  on  advance 
payments  of  the  premium  tax  cnulit  and 
cost -sharing  reductions.  Sciveral 
commenters  also  re(|ue.st(;d  that  IIH.S 
modify  tin;  propo.sed  ajiproach.  by 
])lacing  a  limit  on  tin;  number  of 
redet(!rminations  ])er  benefit  year  to 
reduce  admini.strative  burden,  or  bv 
])roviding  that  when  accounting  for 
advance  pavimmts  of  the  premium  tax 
credit  already  received  bv  an  enrollee 
whose  income  has  since  increased,  an 
Exchange  should  mwer  reduce  the 
enrollee’s  future  j)ayments  by  more  than 
the  limits  on  rej)ayment  following  the 
benefit  year  as  sjjecified  in  2(i  (IFR 
1.3(in-4(a).  Another  commenter  urged 
that  IIHS  recjuire  QHP  issuers  to 
conduct  extensive  outreach  to  enrollees 
to  effectively  imjjlement  this  provision. 

b’urther,  although  several  commenters 
expressed  sujjport  for  how  the 
alternative  propo.sal  could  a.ssist 
enrollees  with  issues  such  as  past  due 
])r(anium  amounts,  we  akso  received 
several  comments  raising  concerns  and 
seeking  additional  sj)ecificity. 
(lommenters  mentioned  the  operational 
and  admini.strative  challenges  that  the 
alternative  pro])osal  would  pose  for  both 
QHP  issuers  as  well  as  HHS,  and  .stated 
that  the  potential  advantages  for 
enrollees  would  he  minimal. 

/fe.spon.se;  We  provide  additional 
detail  on  redeterminations  during  the 
benefit  year  and  their  implications  for 
cost-sharing  reductions  in  §  15().42.'j.  We 
note  that  r(;determining  eligibility  when 
changes  occur  is  important  to  the 
accuracy  of  eligibility  determinations 
during  the  year.  We  akso  note  that  we 


expect  that  QHP  is.sners  will  ])rovid(! 
guidance  to  enrollees  regarding  the 
importance  of  reporting  changes,  ami 
the  avenues  through  which  changes  can 
he  reported.  In  finalizing  the  ])olicv  as 
propo.sed.  we  do  not  s])ecify  that  the 
Exchange  will  consider  the  statutory 
limits  on  repayment,  as  these  limits  are 
se])arate  from  the  pnmiium  tax  cnulit 
calculation  it.self.  and  are  intended  to  Im; 
aj)])lied  at  the  time  of  tax  filing. 

After  considering  the  comments 
regarding  the  operational  and 
administrative  chalhmges  involvcul  with 
the  alternative;  proposal,  we  decided  to 
maintain  the  approach  propos(;d.  We 
h(;lieve  that  the  comments  received  that 
iiuestioned  the  benefits  associated  with 
the  alternative  on  which  we  requested 
comment,  combined  with  the 
oj)erational  concerns  regarding  how 
HHS  would  provide  such  retroactive 
|)ayments  to  QHP  issuers  and  the 
process  through  which  QHP  issuers 
would  reimhur.se  enrollees,  outweigh 
the  potential  benefit  for  enrollees. 

c.  Administration  of  Advance  Payments 
of  the  Premium  Tax  (’.r(;ilit  and  Host- 
Sharing  Reductions 

Under  onr  authority  to  administer  the 
l)aym(;nt  of  cost-sharing  reductions  and 
advance  jjayments  of  the  ])remium  tax 
credits  conferred  in  section  1412  and 
the  rulemaking  autboritv  conferred  in 
section  1321(a)  of  the  Affordable  Uar;; 
Act,  we  ])roposed  to  add  two  paragraphs 
to  1  .'5.'j.34().  First,  we  pro|)o.sed  to  add 
paragraph  (e)  to  l,'i.'5.34().  which  would 
|)rovide  that  if  one  or  more  individuals 
in  a  tax  household  who  are  eligible  for 
advance  payments  of  tlu;  ])remium  tax 
credit  collectively  enroll  in  more  than 
one  policy  through  the  Exchange 
(whether  by  enrolling  in  more  than  om; 
]jolicy  under  a  QHP,  enrolling  in  more 
than  one  QHP.  or  enrolling  in  one  or 
more  QHPs  and  one  or  more  stand-alone 
dental  plans)  for  any  month  in  a  benefit 
year,  the  Exchange  would  allocate  the 
advance  ]3ayment  of  the  premium  tax 
credit(s)  in  accordance  with  the 
methodology  ])ropo.sed  in 
§  1.')5.34()(e)(1)  and  (2).  lJnd(;r  that 
methodology,  the  Exchange  must  fir.st 
allocate  the  portion  of  the  advance 
payment  of  the  ])remium  tax  credit(s) 
that  is  less  than  or  ecjual  to  the  aggregate 
adjust(;d  monthly  ])n;mlnms  for  the 
QHP  policies,  as  defined  und(;r  2(i  UFR 
1.3(il3-3(e),  j)roperly  allocated  to  EHH, 
among  the  QHP  polici(;s  in  ])roportion 
to  the  respective  ])ortions  of  the 
premiums  for  the  policies  proiu;rly 
allocat(;d  to  EHB.  Any  remaining 
advance  payment  of  the  pr(;mium  tax 
credit(s)  mu.st  he  allocated  among  the 
stand-alone  dental  ])olicies  in 
proportion  to  the  respective  jjortions  of 
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tlie  adjusted  monthly  ])r(aniimis  lor  the 
stand-aloni!  dental  |)oli(:ies  properly 
allocated  to  the  |)ediatric  dental  RUh. 

We  ])rovid(!d  additional  diitail  on  tin; 
allocation  methodology  in  tin;  pro|)osed 
rule  and  wcdconnul  comnumts  on  this 
|)ropo.sal. 

As  di.scnssed  in  greatca'  detail  Ixdow. 
we  reccnvcal  a  nninlxM' ol Comments  on 
the  allocation  ot  advance  |)avments  oi 
pnaninm  tax  cnulits  among  QHl’s  and 
.stand-alone  dental  plans.  \V(;  also 
receivful  one  comment  exinessing 
concern  that  the  propo.siul  allocation 
methodology  was  too  complicatiul  and 
may  pnwent  ( onsnmers  irom  selecting  a 
plan  or  the  plans  that  an;  in  the 
lionsiihold's  best  interest.  In  particular, 
the  propo.sed  pro  rata  distrihntion  hy 
])reminm  delays  the  calculation  oi  tlie 
allocation  ol  the  advance  payments 
until  alter  QllRs  have  been  .sehicted. 

This  delay  would  pnnent  an  Exchange 
Irom  displaying  the  amount  ol  pnmiinm 
that  a  household  would  i)av  ont-ol- 
l)ock(!t  lor  (!ach  ])lan  until  all  plans  have 
l)(!(!n  stilected. 

\V(;  do  not  want  to  restrict  tin;  wav 
that  an  Exchange  devcdops  tin; 
consumer  shopping  expia  ience.  and 
thereldn!,  considering  the  comment 
receiviul  on  this  approach,  we  are 
modilving  tin;  proposiul  rule  and 
linalizing  a  policy  to  allow  Exchanges 
great(!r  ilexihility  in  allocating  the 
advance  payment  of  the  premium  tax 
credit  ii  tin;  individuals  in  tin;  tax  filers' 
tax  honsehold(.s)  an;  (mrolhal  in  mon; 
than  one  QHP  or  stand-aloiu!  dental 
plan.  Specifically,  as  finaliz(!d  in 
§  1. 84()(e).  if  OIK!  or  mori!  advance 
payments  of  the  pniininm  tax  credit  are 
to  he  made  on  hiihalf  of  a  tax  filer  (or 
two  tax  filers  covered  hy  the  same 
plan(.s)).  and  individuals  in  the  tax 
filers'  tax  honsiiholds  are  enrolled  in 
inoH!  than  one  QHP  or  .stand-alone 
dental  |)lan.  then  the  advance  ])avm(!nt 
must  he  allocated  as  follows:  (1)  that 
portion  of  the  advance  jiayment  of  the 
|)r(!minm  tax  credit  that  is  less  than  or 
ecpial  to  the  aggregate  adjusted  monthly 
))r(!minm.s.  as  defined  in  2()  (^ER 
§  1.3()B-8((!).  for  tlu!  QllP  ])olicie.s 
jH'operlv  allocated  to  EHH  must  Im! 
allocati'd  among  the  Q1  IP  policies  in  a 
reasonable  and  consistiiiit  manner 
sjiecified  hy  thi!  Exchange;  and  (2)  anv 
riiinaining  advance  jiavment  of  the 
|)r(!minm  tax  criulit  must  lu!  allocatcul 
among  tin;  .stand-aloiK!  d(!ntal  polici(!S 
(if  any)  in  a  reasonahle  and  consistent 
maniu!r  .s])(!cified  hy  the  Exchange.  \V(! 
do  not  choosi!  to  .s(!t  .s|)(!cific  paranuiters 
for  the  allocation  aiijiroach;  how(!ver. 
th(!  lixchange  must  a|)plv  the  same 
approach  to  all  advance  payments  of  the 
|)r(!minm  tax  credit  providiid  during  a 
l)(!nefit  vear.  We  are  also  making  sonu! 


clarifying  modifications  to  the  langnagi! 
of  this  jirovision. 

For  F(!di!rally-iacilitated  Exchanges. 
w(!  establish  a  nuithodology  at 
1. 340(1)  in  which  the  advance! 
paym(!nt  of  the  priiininm  tax  cr(!dit  is 
allocateul  based  on  tlu!  nnmh(!r  of 
(!nroll(!(!.s  cov(!r(!d  nnd(!r  tlu!  Q1  IP  or 
stand-alone  d(!ntal  jiolicv.  W(!ighted  hv 
the  ag(!  of  th(!  (!nroli(!e.s.  using  tin! 
d(!fanlt  uniform  agi!  rating  curve 
(!.stahfi.shed  hy  tlu!  S(!cr(!tary  of  illkS 
under  147.1()2((!)  of  tlu!  final  Market 
Reform  Rule.-  '  If  this  in(!thodology 
results  in  an  advance!  p<iyme!nt  eif  the! 
|)re!minm  tax  e:re!elit  alloe:iitie)n  that 
e!xe:e!e!els  ii  QHI’'s  aeljnste!el  memthly 
|)reminm  ])re)pe!rly  alle)e;iite!el  tei  l']llfi.  the 
surplus  aelvane:e  payme!nt  of  the! 

])re!minm  tiix  e:reelit  will  he  alleicateel 
e!ve!nly  tei  any  eif  the  either  QHP  pe)lie:ie!.s. 
up  te)  the  iipplie:al)le!  iieljnsteul  memthly 
ineMuinm  pre)|)e!rly  idle)e:ate!el  lei  El  113. 
Anel.  in  ;ie;e:e)relime:e!  with  the  ge!ne!ral 
pe)lie;y.  any  aelvime:e!  piiyme!nt  eif  the! 
preiininm  tax  e;re!elit  .ilieive!  the!  aggre!gfite! 
<ieljnste!el  memthly  iireaninms  feir  the! 

QllP  ]ieilie:ie!s  preijierly  alleie:iite!el  tei  El  113 
must  he!  <dleie:iite!el  iuneing  the!  st.mel- 
iileine!  elental  |ieilie:ie!.s  in  ii  similcir 
maimer.  We  preiviele!  the!  feilleiwing 
e!X!im]ile!: 

•  A  lamily  thiit  is  e!ligilile!  feir  a 
pre!minm  tax  e:re!elit  <mel  is  niiiele!  n|i  eif 
:i  e:hilel  age!  18  anel  twei  |iare!nts  :ige!  .'13 
jinre:hase!S  twei  QllP  |ieifie:ie!.s  iinel  a 
stiinel-ideine!  eleentiil  peilie;v  ein  an  EEl']. 
One  paremt  anel  the  e:hilel  are!  e!nreille!el  in 
Q1  IP  A.  with  iin  :ieljnste!el  meinthlv 
prenninm  ;illeie:<ilile!  tei  E1II3  eif  8470.  The! 
eitlu!!’  ]iare!nt  is  e!nreille!el  in  QllP  13.  with 
an  aeljnste!el  memthly  preeminm  alleie;iilile! 
tei  El  113  eif  .S3.^0.  The!  e:hilel  is  e!nreille!el  in 
the!  stanel-iileiiu!  elental  ]ieilie;y,  with  em 
aeljn.ste!el  meinthlv  ]ire!minm  eif  .820.  with 
<dl  820  alleie:ahle!  tei  El  113.  The  family 
re!e:e!ives  a  meinthlv  aelvane;e  peiymemt  eif 
the  prenninm  tax  e:re!elit  eiepial  tei  8830. 

On  ;m  FEE.  8820  weinlel  he  arieie:iite!el 
lieitweiem  the  twei  QllPs  (that  is.  the 
peirtiein  eif  the  iielvime;e!  iiiiymeint  eif  the 
]ire!minm  tax  e:re!elit  that  is  lei.ss  tlum  eir 
eupial  tei  the!  .iggreigiite  ]ire!minms  leir  the! 
QllP  peilie;ie!s  iilleie:alile!  tei  fdlil).  iinel  the! 
re!mainele!r  (810)  weinlel  he!  alleie:iite!el  tei 
the!  stiinel-aleme!  ele!ntal  |ilan.  Assuming 
the!  ele!fiinlt  nnifeirm  age!  e:nrve!  re!epiire!.s 
r<ite!s  feir  <in  ineliviehuil  ageiel  33  tei  he! 
iieljnste!el  hy  2.04,  iinel  rateis  feir  an 
inelivielnal  ageiel  18  tei  liei  iieljnsteiel  liv 
0.03.3,  .8403  ((820/(2.04  +  2.04  -t-  0.033))* 
(2.04  +  0.(i33))  weinlel  he!  alleie;ate!el  tei 


- '  Wti  ii()l(!  thill  Id  siniiililv  dpiimlions.  iivdii  il  ii 
.Sliild  (isliililislids  a  iiiiilorni  iigei  niliiig  ctirvii  as 
cilldWdil  iineldi'  *5 147.  lll^td).  wei  will  cdiiliiiiio  Id  usd 
Ihdeldlaull  iinitdi'in  a^ii  riiliii”  laiiA'ii  with  ii  :<:l  ralio 
dstahlishdil  hv  Ihd  .Sdcrdtai  v  ol  HII.S  lor  piii'iidsds  ol 
alldcalin^  advance!  |)ayiii(!nls  eil  Ihe!  pr<!ininin  l.ix 
i:ie!(lil. 


Q1  IP  A  anel  8333  (820/(2.04  -i-  2.04  -i- 
0.0.3.3))*2.04)  weinlel  liei  alleieiiitoel  tei  QIIP 
13.  lleiweiveir.  he!e;an.se!  8333  eixeieieiels  thei 
|ieirliein  eif  QllP  A's  preiminm  iilleie:alile! 
tei  I'illB,  the!  snr|ihis  alleie:iitiein  (83)  is 
.shifteiel  freim  QllP  A  tei  QllP  13. 

Theireiieire!,  8330  will  liei  ipiplieiel  tei  Ihei 
preiminm  feir  QIIP  A.  .8470  feir  Ql IP  13. 
anel  .810  feir  thei  stanel-aleiiu!  eleintal  jilan. 

This  appreiae;h  will  alleiw  an  FFI';  tei 
eleiteirmiiu!  thei  alleieiatiein  eif  thei  aelvime:e! 
Iiaymeint  eif  thei  iireiminm  tax  eireielit  prieir 
tei  ]ilan  seileieitiein  .sei  that  wei  may  elisplay 
the!  ameinnt  eif  ]ire!minm  that  ii 
heinseiheilel  weinlel  pay  eint-eif-peieikeit  feir 
eiaeih  plan  elnring  tlui  sheipping 
e!X]ie!rione;t!.  At  thei  same!  time:,  this 
appreiaeih  ajipreiximateis  an  alloe:atiein 
liii.seiel  ein  iireimiums  (prieiritizing  thei 
QIIP  |ieilie;ie!,s  eivor  thei  stanel-aleiiu! 
eleintal  iilan  eieivoragei  as  wei  preipeiseiel). 
.Statei-liaseiel  Exeihiingeis  may  cheiei.sei  tei 
iieleipt  the!  Feideiral  meitheieleilogv  eir 
anotheir  reiaseinahlei  meitheieleileigv  nneleir 
^  133.340(e!)  eif  this  final  rnlei. 

(jOinnK^iit:  Wei  reieieiiveiel  it  e;einnne!ni 
.stating  that  thei  meitheieleileigy  projieiseiel 
in  1 33.340(e!)(1 )  anel  (2)  will  liei  teiei 
e:eimplie:iite!el  feir  thei  aveiragei  eieinsnmeir  tei 
nneleir.stanel.  iiiirlie:nlarly  feir  e.eimpleix 
heinseiheilels.  Thei  ]ireipeiseiel  meitheieleileigv 
weinlel  preiveint  an  l']xe;hiinge!  freim 
elispliiying  thei  ameinnt  eif  iireiminm  that 
il  heinseiheilel  weinlel  piiv  eint-eif-]ieie;ke!t 
feire!:ie:h  |ilan  until  all  jiliins  havei  lieiein 
se!le!e:le!el.  If  eint-eif-|ieie:ke!t  e;eists  e:anneit  liei 
sheiwn  iit  ii  jilan  leiveil  ]irieirtei  seileieitiein, 
e:einsnme!rs  e:einlel  liei  elissuiieleiel  freim 
pnre:hiising  eieiveinigei  eir  might  .seileieit  a 
single!  |ilan  lor  iill  hein.seiheilel  meimlieirs, 
eivein  if  eleiing  sei  is  neit  in  thei 
heinseiheilel's  heist  inteireist.  Thei 
eieimmeinteir  jireipeKseiel  that  Exeihangeis 
alleie;iite!  thei  aelvane:e!  paymeint  eif  thei 
preiminm  tax  creielills)  eiepially  tei  e!ae:h 
heinseiheilel  meimheir  to  alleiw  eieinsnmeirs 
tei  view  the!  amounts  eif  aelvane;e! 
jiiiymeint  eif  thei  preiminm  tax  e:re!elit(s) 
alleieiateiel  tei  eiaeih  QHP  eir  stiinel-aleine! 
eleintiil  plan  elnring  thei  sheipping 
eixjieirieineiei.  iinel  tei  ]ie!rmit  ceinsnmeirs  tei 
e:eimpare!  ineirei  eiffeieitiveily  eliffeireint  plan 
eiptieins  iinel  familv  meimheir  grein|iing.s. 

Ih^sponsa:  Wei  reieieignizei  thei 
imiieirtime:e!  eif  jirovieling  ii  trims]iare!nt 
iinel  e.einsnmeir-frieinelly  shei]i]iing 
e!X]ie!rii!ne:e!.  anel  arei  meielifving  einr 
jireijieisiil  tei  iilleiw  Exeihangeis  thei 
fleixiliility  tei  eiheieisei  ii  reiiisoiiiililei 
iilleie;iitiein  meitheieleileigy.  This  peilieiy 
weinlel  alleiw  an  fixeihangei  tei  iilleieiiitei  thei 
peirtiein  eif  thei  aelvimeie!  iiaymeint  eif  thei 
jireiminm  tax  eireielit  that  is  leiss  than  eir 
eiepial  tei  thei  aggreigateiel  iieljnsteiel 
meinthlv  preiminms  feir  thei  QIIP  peilieiieis 
jireipeirly  iilleieiiiteiel  tei  El  113  iimeing  thei 
QllPs  using  il  peir  meimlieir  appreiae:h. 
lloweiveir,  thei  Exeihangei  must  still 
alleie:at(!  thei  reimaineleir  to  tlui  .stanel- 
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alone  dental  planls).  though  this  portion 
may  also  he  allocated  using  a  per 
ineml)(!r  a])proach. 

The  approach  that  will  he  used  hv 
M’’Es  to  allocate;  the  advance  ])ayinent  oi 
the  ])r(;minin  tax  credit  will  allow  the 
to  display  the  amount  of  ])r(;mimn 
that  a  hons(;hold  wonld  i)av  ont-of- 
])ocket  lor  (;ach  plan  during  the 
shopping  experience.  In  addition,  tin; 
l•l'’E  approach  approximates  an 
allocation  based  on  ])remiinns 
(prioritizing  the  QlIF  policies). 

( dominant:  Wc;  rec:eived  s{;veral 
comments  r(;garding  the  methodology 
proposed  in  §  1  .'5.‘i.34()(e)(2). 

Commenters  noted  that  hecanse  we 
])roposed  that  advance  payments  oi  the 
])reminm  tax  cr(;dit(s)  he  allocated  first 
to  QllP  policic;s,  and  any  remainder  he 
allocated  to  stand-alone  dental  |)olicies. 
it  is  unlikely  that  advance  ])ayments  of 
the  ])reminm  tax  credit(s)  will  he 
available  to  offset  the  cost  of  the  stand¬ 
alone  dental  policies.  One  commenter 
stated  that  advance  ])ayments  of  the 
|)remimn  tax  credit(.s)  shonld  he 
allocated  pro  rata  among  QHF  polici(;s 
and  stand-alom;  dental  ])olici(;s 
according  to  pr(;minm  to  assi.st  famili(;.s 
with  purchasing  pediatric  dental 
coverage,  which  is  one  of  the  essential 
health  benefits.  Another  i:ommenter 
.snggest(;d  that  advance  |)ayments  of  tin; 
premimn  tax  credit(.s)  shonld  lx; 
allocat(;d  fir.st  to  any  stand-alone  dental 
policy,  and  the  r(;maind(;r  allocated  to 
the  QltF(s).  A  third  commenter  stated 
that  the  cost  to  issii(;rs  of  stand-alone 
dental  policies  to  develop  a  proc(;ss  to 
acce])t  advance  paynH;nts  of  the 
|)r(;mimn  tax  credit(.s)  on  behalf  of 
(;nroll(;(;s  ontw(;ighs  the  potential 
benefit ,  and  conseciiiently.  advance 
payments  of  the  jiremium  tax  credit(s) 
should  oidy  he  allocated  to  QHP 
lK)licies. 

lUisponse:  VVe  lx;lieve  that  ad\’am:e 
payments  of  the  iJremium  tax  credit(s) 
shonld  first  he  allocated  to  QHP 
policies,  and  anv  remainder  shonld  he 
allocated  to  stand-alone  dental  policies. 
This  a])|)roach  will  ensure  that  the 
majority  of  the  tax  credit  is  alhx:ated  to 
the  most  costly  portion  of  an 
individual's  coverage.  While  wi; 
understand  the  burden  on  stand-alom; 
dental  j)lans  of  implementing  a  ])r(K;ess 
to  acce|)t  the  advance;  ])ayments  of  the 
|)reminm  tax  cr(;dil,  we;  believe;  theit 
e:e)n.sume;rs  she)idel  met  he;  re;einire;el  te) 
wait  until  tax  filing  in  eereler  te;  re;e;e;ive; 
the;  full  ame)unt  e)f  their  premium  tax 
creelit  he;ne;fit. 

VVe;  are;  finalizing  jjiiragraph  (e;)  with 
the;  edianges  freem  the;  pre)pe).se;el  rule; 
ne)te;el  ahe)ve;.  The  .see:e)nel  preevision  we; 
pre)])e)seel  te;  adel  to  §  l.'5.'j.340  was 
])iiragraph  (f).  now  relahe;le;el  as 


])aragr;i|)h  (g)  in  this  final  ride.  The 
stanelarels  prope)se;el  in  this  ])aragraph 
are;  elise:us.se;el  heleiw  in  se;e:tie)n  lll.lv4.g. 

2.  Exedumge  Fune:tie)ns:  (ie;rtifie;atie)n  eif 
Qimlifieel  He.ilth  Phms 

We;  ])re)pe)se;el  tei  eielel  §  l.'j.'j.lO.'tO  tei  set 
forth  stanelarels  feir  Exe:hange;s  tei  ensure; 
that  QHPs  in  the;  inelivielu;d  market  ein 
the  Exediange;  me;e;t  the;  re;e]uireme;nt.s 
re;liite;el  tei  aelvanex;  |)ayme;nt.s  eif  the 
pre;mium  tax  eaeelit  ;mel  exist -sharing 
re;eiue:tie)n.s,  as  ])re)pe).se;el  in  §  1  .'58.21  .'i 
anel  elesea  iheel  heleiw.  We;  preipeiseel 
these;  .stanelarels  uneler  .se;e:tiein  K111(e;)  eif 
the  Affeireliihle  ('.are;  Ae;t.  whie:h  provieles 
feir  the  Se;eae;tary  tei  establish  criteria  for 
the;  (x;rtifie:ation  eif  heialth  jilans  as 
QHPs.  as  we;ll  as  se;e:tion  1321  (a)(1), 
whie:h  preivides  general  rulemaking 
authority  feir  title  1  of  the  Affeirelahle; 

(iare;  Ae:t,  inedueling  the  eistahlishment  of 
jireigrams  feir  the;  ]irovision  eif  aelvanex; 
payments  eif  the  jiremium  tax  creelit  anel 
exist-sharing  re;elue:tions. 

In  S  l.'5.‘5.1()3()(a)(l),  we  preijioseel  that 
the;  Exediange;  ensure;  that  e;ae:h  issuer 
that  eiflers  or  seeks  tei  eiffer  a  QHP  in  the 
inelivielnal  market  ein  the;  Exe;himge; 
suhmit  the;  re;einire;el  plan  variatieins,  as 
prei]ieise;el  in  1. '5(5. 420,  feir  e;iie;h  eif  its 

iieialth  ]ilim.s  preipei.seel  tei  he;  eiffe;re;el  in 
the;  inelivielmd  market  ein  the  Exediange; 
iinel  exirtify  llnit  the;  suhmitte;ei  plan 
variiitieins  me;e;t  the;  re;eiuire;me;nt.s  eif 
4}  1. '5(5. 420.  We;  e;xpe;e:t  th.it  <m  Exedumge; 
weinlel  (xille;e:(  prieir  tei  e;ae;h  hemefit  ye;ar 
the;  infeirniiitiein  ne;ex;ssiirv  tei  v;diel;ite 
tiled  the;  i.ssuer  me;e;ts  the;  re;e|uire;me;nts 
feir  silve;r  plan  variatieins,  as  eie;taile;el  in 

1  .'5(i.420(a),  einel  exille;e;t  feir  ex;rtifie;atiein 
the;  infeirmatiein  ne;ex;ssary  tei  valielate 
that  the  i.ssuer  me;e;t.s  the  reiepdrements 
for  zeirei  anel  limiteel  exist  sharing  plan 
variations,  as  eletaileel  in  §  l.'5(i.42()(h). 
We  ]irope).seel  in  1  .‘5.5.1  ()3()(a)(2)  that  the 
Exchange  proviele  the  actuarial  values  of 
the  QHPs  anel  silveir  jilan  variiitieins  to 
HHS.  As  ele.sex'iheel  in  prei])ose;el 

15(5.430,  HHS  weiulel  use  this 
infeirmatiein  tei  eletermine;  the  aelvanex; 
jiayments  to  QHP  i.s.sue;rs  for  the  value; 
eif  the;  exist-sharing  reeluelions. 

In  155.1()3()(h)(l),  we;  pre)pei.se;el  the; 
Exediange  exille;e;t  <inel  review  {x;rtain 
infeirniiitiein  that  an  issuer  niii.st  suhmit 
unele;r  §  1  5(5.470  that  weiulel  alleiw  feir 
the  exdexdatiem  eif  the;  aelvanex;  jiiivments 
eif  exist-sharing  reieluctieins  anel  the; 
|ire;mium  tax  e:re;elit:  in  aelelitiein.  the; 
preijieisal  weiulel  elire;e:t  an  Exediange  tei 
ensiire  that  the  alloexitieins  preivieleel  hv 
the;  issuer  are  exinsi.stent  with  the; 
staneliirels  ielentifieel  in  15(i.47()(c)-(el). 
S]K;cifie:ally.  in  15(i.47()(ii).  we; 
preipeiseel  tliat  an  issuer  proviele  tei  the 
Exediange  annually  for  a]i]ireivid,  for 
eiiedi  metal  level  health  jilaii  (that  is.  a 
lieidth  jilaii  at  any  of  the  four  levels  eif 


exiverage,  as  elefineiel  in  §  15(5.20)  eifferexl, 
eir  iireipei.seel  tei  he;  offereel,  in  the 
ineiivielual  market  ein  the  Exediange,  an 
idleiexition  of  the  rate  anel  the  e;xpe;e:te;el 
idleiweel  edaiins  cei.sts  feir  the;  |dan,  in 
e;aedi  exise,  tei:  (1)  EHB,  eitheir  than 
.se;rvie;e;.s  eie;.se:rihe;el  in  §  1 5(5.2H()(el)(1 1,-"’ 
anel  (2)  any  either  .se;rvie:e;s  eir  henefits 
eiffe;re;el  hv  the  health  plan  neit  elese:rihe;ei 
in  e;lau,se;  (1).  In  the;  ]ire;iunhle  to  the; 
]ireipei.se;el  rule,  we;  e;xplinneel  that  the; 
rate;  idloe;ation  infeirniiitiein  weiulel  alleiw 
the  Exediange  to  cidculate  the;  pere:entage 
eif  the;  rate  attrihntahle;  tei  EHB;  this 
pe;re;entage;  ceiulel  them  he;  niulti]dieel  hv 
the;  aeljusteel  monthly  pre;niinni,  as 
ele;fine;el  by  2(5  HER  1.3(5B-3(e;),  anel  the 
monthly  premium  of  the  QHP  in  which 
the;  tax]iaver  e;nreills.  to  calexdate  the 
premium  assi.stanex;  amount.  The 
alleie;atiein  eif  the  ex]ie;e:te;el  alloweiel 
claims  exists  weiulel  he  used  tei  valielate 
the  rate  alloeiation,  anel  to  e:alculate  the; 
aelvanex;  jiayments  for  cost-shiiring 
re;elue:tieins  as  ele;se:rihe;el  in  §  15(5.430. 

In  ^  15(5.470(e;),  we  further  propei.se;el 
that  an  i.ssuer  eif  a  nieital  level  heialth 
]diui  eiffereel,  eir  preipeiseiel  tei  he;  eiffereiel, 
in  the  inelivieluid  market  on  the 
Exchange;  aksei  suhmit  tei  the;  Exe:liange; 
cuinually  for  appreival,  iin  ae:tuariid 
niemeiriuielum  with  ii  eleitaileiel 
eleiseiriptiein  eif  the;  metlieiels  iinel  .spe;e:ifie: 
hiiseis  u.seel  tei  jierfeirm  the;  idleieiiitieins. 
The;  Exeiliange  anel  HH.S  weinlel  use  this 
meineinmelum  tei  verifv  tliiit  the; 
idleieiiitieins  meiet  the  stanelarels  prei|iei.se;ei 
in  ^  15(i.470(e:).  First,  the  issuer  must 
emsure  that  the;  alleieiatiein  is  perfeirmeiel 
hv  a  memheir  eif  the;  Amerieian  Aeiaelemv 
eif  Ae:tuaries  in  aexieirelance  with 
generally  ae;e;e;]ite;el  aeituarial  principleis 
and  nuithoeleileigies.  Se;e;ond,  the  rate 
idleie:atiein  shoulel  rea.seinahlv  relleieit  the 
alleieiatiein  of  the  e;xpe;e:te;el  alleiweiel 
edaims  cei.sts  attrihntahle  to  EHB 
(exeiliuling  theise  services  eleiscriheel  in 
§  15(5.280(el)(1 )).  Thirel,  the  alloexdion 
shoulel  he;  eionsistent  with  the  alleieiation 
eif  State;-re;ejuired  heneifits  to  he 
suhmitteiel  by  the  issueir  as  propeiseiel  and 
finalizeel  in  §  155.1 70(e:)  of  the;  final 
EHB/AV  Rule,  anel  the;  alloeiation 
re;e]nire;me;nts  elei.scriheel  in 
§  15(i.28()(e;)(4)  feir  e:ertain  .servieies. 
Feiurth,  the  i.ssuer  sheiulel  eialexdate;  the; 
idleie;atiein  as  if  it  weire;  ii  ])re;mium  uneleir 
the;  lair  health  insunmex;  premium 
stanelarels  de;se:rihe;el  at  147.102,  the; 
single  risk  ]ieied  stanelarels  ele;se:rihe;el  at 
§  15(5.80,  iinel  the;  same  premium  rate 
stanelarels  elese:rihe;el  at  §  15(5.255.  We; 
preipei.seel  this  .stanelarel  heiexiuse  we 


-‘■4.")  (1'K  l,5l).2Kei(i!)(l)(i)  |)l()vi(li!s  llliit  if  ii  Qlll’ 
lirovidiJS  euiviinifei:  iif  s(ii  vie:i!s  eleisex  iliexl  in 
|)iirii{>rii|)li  ((l)(l)  of  llial  sixXioii.  tlie;  Qlll’  issiior 
must  iiol  iiso  l•'l!(ll!l■^ll  fimels.  iiicliielinn  aelviiiKX! 
payiiuMils  of  till!  promiiiin  lax  craelil  or  co.sl-sharing 
nKliictions.  lo  jiay  for  the:  si;rvii:(;s. 
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iMilieve  the  allocation  of  rates  should  he 
|)erlorine(l  consi.stent  with  the  standards 
a|)|)li(:at)le  to  the  setting  ot  rates. 

In  1  .'j(j.47()(t)).  we  proposed 
.somewhat  similar  .standards  lor  the 
allocation  of  premimns  for  sland-aloiK! 
(hmtal  plans.  S|)ecificallv.  we  propo.sed 
that  an  i.ssuer  |)rovide  to  the  ICxchange 
annnallv  for  approval,  for  each  stand¬ 
alone  dental  plan  offeretl.  or  proposed 
to  h(!  offered,  in  the  individual  market 
on  the  Rxchange.  a  dollar  allocation  of 
the  ex|)ected  iinmnum  for  the  plan,  to: 

(1)  the  pediatric  dental  (xssential  luialth 
henefil.  and  (2)  any  Ixmefits  offered  hv 
the  stand-alone  dental  plan  that  an;  not 
the  pediatric  essential  health  hemdit.  As 
described  in  28  (iFR  1.3(>H-3(k).  this 
allocation  will  he  icsed  to  determine  the 
j)remium  tax  credit,  and  thus  the 
advance  payment  of  the  premium  tax 
credit,  available  if  an  individual  enrolls 
in  both  a  QHP  and  a  stand-alone  dental 
plan.  We  notcul  that  unlike  issuers  of 
metal  levj'l  health  plans,  i.ssuers  of 
.stand-alone  (hmtal  |)lans  would  he 
r(M|uir(ul  to  submit  a  dollar  allocation  of 
the  expected  pnnnium  for  the  plan.  We 
specilHul  this  h(!cau.se.  unlike  QHPs. 
issuers  of  stand-alone  dental  ])lans  are 
not  re(]uired  to  finalize  premiums  prior 
to  the  start  of  the  iMMudit  year.  However. 
5%  !.')(>. 470(1))  as  proposed  and  finalized 
here  directs  stand-alone  dental  plan 
issuers  to  finalize  the  dollar  amount  of 
the  premium  allocable  to  the  pediatric 
dental  essential  health  benefit  juiorto 
the  start  of  the  benefit  year  to  allow  for 
the  calculation  of  advance  payments  of 
the  prennum  tax  credit. 

In  ^  !.')(). 47()(e).  we  also  proi)osed  that 
issuers  of  stand-alone  dental  plans 
submit  to  the  Rxchange  annuallv  for 
a])proval  an  actuarial  memorandum 
with  a  detailed  descrijjtion  of  the 
methods  and  specific  bases  used  to 
|)erform  the  allocations,  demonstrating 
that  the  allocations  meet  the  standards 
proposed  in  §!.')(>. 47()(d).  These 
standards  were  similar  to  tho.se 
l)roj)o.sed  for  i.ssuers  of  metal  level 
health  plans  offered  or  jnoposed  to  he 
offered  as  QHRs.  with  some  ada|)tations 
specific  to  .stand-alone  dental  plans. 
.Specifically,  in  §  l.')().47()(d)(l)  and  (2) 
we  proposed  that  the  allocation  he 
performed  by  a  memher  of  the  American 
Academy  of  Actuaries  in  accordance 
with  generally  accei)ted  actuarial 
principles  and  methodologies,  and  he 
consi.stent  with  the  allocation  applicable 
to  .State-reepdred  benefits  to  he 
suhnntted  by  the  issuer  under 
§  1.'j.'j.l7()(c).  In  addition,  in 
^  !.')(). 47()(d)(3).  we  propo.sed  that  the 
allocation  he  calculated  as  if  it  were  a 
premium  subject  to  the  fair  health 
insurance  premium  standards  at 
§  147.102  and  the  single  risk  i)ool 


standards  at  §  l.'Ki.tU),  as  well  as  the 
siiine  premium  standard  described  at 
1 .')(). 2.').').  However,  in  ^  1  .'j().47()(d)(4) 
we  jn-ovided  a  specific  standard  for  age- 
adjustments  to  account  for  the  fact  that 
the  dental  essential  health  benefit  onlv 
ap|)lies  to  the  pediatric  ixipulation.  We 
also  noted  that  i.ssuers  of  stand-alone 
dental  plans  are  not  re(juired  to  submit 
an  alloc;ation  of  their  ex|)ected  allowed 
claims  costs  because  these  plans  are  not 
eligible  for  cost-sharing  reductions,  as 
de.scrihed  in  ^  1  .')l). 440(h). 

In  5$  1.').'). 1030(h)(1),  we  ])roi)osed  that 
the  Exchange  collect  and  review 
annually  the  rate  or  |)remium  allocation, 
the  exj)ected  allowed  claims  cost 
allocation,  and  the  actuarial 
memorandum  that  an  issuer  suhndts.  to 
ensure  that  such  allocations  meet  the 
standards  set  forth  in  ^  l.'iO. 470(c)  and 
(d).  To  ensure  that  the  allocations  are 
comj)leted  appro])riatelv,  we  exjjlained 
in  the  preamble  to  the  pro|)osed  rule 
that  we  ex|)ect  that  the  Exchange  will 
review  the  allocation  information  in 
conjunction  with  the  rate  and  benefit 
information  that  the  issuer  submits 
under  1.')().210  as  finalized  in  the 
Exchange  E.stahlishment  Rule.  In 
addition,  an  lixchange  that  coordinates 
its  review  ofQHE  rates  and  benefits 
with  the  State's  Effective  Rate  Review 
])rogram  would  he  able  to  also 
coordinate  the  allocation  review 
hecfiuse  the  revi.sed  re|)orting 
re(|uirements  for  issuers  .seeking  to 
increase  rates  set  forth  in  the  Market 
Reform  Rule  at  1  .'54.21  !)(d)(.'1)-(4).  and 
detailed  in  the  accom|)anying  ERA 
l)ackage.  include  the  rate  allocation  and 
expected  allowed  claims  cost  alhu.ation 
information.  These  re])orting 
recjuirements  will  reduce  the  need  for 
duj)licate  submissions  by  issuers  and 
reviews  by  Exchanges.  However,  we 
noted  that  it  is  ultimately  the 
responsibility  of  the  Exchange  to  ensure 
that  the  i.ssuer  |)erform.s  the  allocations 
a])]jropriately  for  each  health  plan  or 
stand-alone  dental  plan  that  the  i.ssuer 
offers,  or  seeks  to  offer,  on  the 
individual  market  in  the  Exchange, 
including  those  that  are  not  seeking  to 
increa.se  rates.  Therefore,  the  preamble 
identified  our  expectation  that 
Exchanges  will  collect  the  allocation 
information  through  either  securing 
access  to  the  data  submission  by  QHP 
issuers  for  rate  increases  under 
§  1.14.21.'),  or  the  QI  IP  certification  and 
annual  submission  jn'ocess  under  parts 
1.').')  and  I.K).  as  a])j)ropriate. 

In  1 .').'). 1  ()3()(h)(^2),  we  ])ro])ose)l  that 
the  Exchange  submit  to  I IHS  the 
a))])roved  allocation(.s)  and  actuarial 
memorandum  for  each  QHP  and  stand¬ 
alone  dental  plan.  In  paragra|)h  (h)(4), 
we  jjroposed  authority  for  the  use  of  this 


data  hv  HIES  for  the  approval  of  the 
estimates  that  issuers  submit  for 
advance  ])ayments  of  cost -sharing 
rediK.tions  described  in  1  .')().4.'1().  and 
for  the  oversight  of  the  advance 
payments  of  cost -sharing  reductions  and 
|)remium  tax  credit  programs. 

In  1. ').').  1()3()(h)(3),  we  ])roposetl  that 
the  Exchange  collect  annually  any 
estimates  and  su])porting 
documentation  that  a  QHP  issuer 
submits  to  receive  advance  ])ayments  for 
the  value  of  the  co.st -sharing  reductions 
under  ^  1  .')().43()(a).  The  Exchange 
would  then  submit  the  estimates  and 
supporting  documentation  to  HHS  for 
n;view.  We  clarified  further  that  the 
Exchange  would  not  review  the.se 
estimates,  and  HHS's  review  would 
simply  ensure  that  the  estimates  were 
develoi)ed  in  a  manner  t:onsi.stent  with 
the  methodology  estahli.shed  by  HIES  in 
the  preamble  to  §  1.')().43()(a)  of  this  final 
rule,  in  keeping  with  HlES's  obligation 
to  safeguard  Federal  funds. 

We  are  finalizing  the  ])rovi.sion.s  in 
5?  1. ').').  1030  as  pro])osed.  with  technical 
corrections  to  1. I.'). 1030(a)  and  (h)(2). 
We  replace  the  phra.se.  “The  Exchange” 
in  the  beginning  of  ])ro])o,sed 
S  1. ').').  1030(a)  with  “An  Exchange,”  to 
align  with  other  provisions  in  i)art  1.1.'). 
We  also  replace  the  phra.se  "|an  issuer! 
offers  or  seeks  to  offer”  from  the 
proposed  rule  with  the  phrase  “|an 
issuer!  offers,  or  intends  to  offer"  in  the 
final  rule,  to  align  with  the  language  in 
4?  1.10. 430(a)  ixupdring  issuers  to  submit 
information  for  the  advance  ])avment  of 
cost-sharing  reductions;  the  scope  of 
the.se  regulatory  re{|uirement.s  is 
intended  to  he  the  same.  Similarly,  we 
are  making  technical  corrections  to 
4}  1.10.470(a),  (h)  and  (e)  to  standardize 
the  ])hra.se  describing  the  issuers  who 
mu.st  comply  with  the  rule  as  those 
i.ssuers  with  plans  “offered,  or  intended 
to  he  offered"  on  an  Exchange. 

We  are  also  adding  paragraph  (c)  to 

1.11.1030  and  paragra])h  (I]  to 
4?  110.470  to  clarify  the  application  of 
these  provisions  to  multi-State  plans. 
.Section  1334  of  the  Affordable  Care  Act 
directs  OPM  to  enter  into  contracts  with 
issuers  to  offer  multi-.State  plans. 
Accordingly,  OPM  is  responsible  for 
ensuring  that  multi-.State  ))lans  and  their 
i.ssuers  coinplv  with  various  Eixchange 
standards,  including  standards  relating 
to  cost-sharing  reductions  and  advance 
|)ayments  of  the  prennum  tax  credit. 

VVe  iire  also  finalizing  the  provisions 
pro])o.sed  in  ^  1 10.47(l(a),  (h),  (c).  (d)(1). 
and  (e).  To  allow  greater  flexibility  for 
stand-alone  dental  i)lan  issuers  in 
develo|)ing  the  allocation  of  dental 
premiums  to  EH13.  we  are  not  finalizing 
the  allocation  standards  de.scrihed  in 
paragraphs  (d)(2).  (3).  and  (4)  of  the 
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l)ro))o.sed  rule.  We  believe  the  allocation 
standard  previously  (hi.scrihed  in 
.sul)])aragra))h  (d)(1),  whidi  retiuires  that 
the  allocation  he  ixa  lbrined  hy  a 
inenih(!r  ol  th(!  AiiKuican  Acadeinv  of 
Actuaries  in  accordance  with  generallv 
accept(;d  actuarial  j)rincii)h!s  and 
methodologies,  is  a  sulTicient  standard 
for  ensuring  that  .stand-alone  (hmtal 
plan  issuers  allocate  the  premium 
accordingly.  We  intend  to  provide 
further  details  on  the  reporting  ])rocess 
for  stand-alone  dental  ])lan  pnmiium 
allocations  for  the  FFE. 

(k)nuii(^nt:  W(!  received  one  comment 
in  sujjport  of  the  ])rovisions  at 

1  ,')5.1()3()  that  all  QHP  issuers  provide 
the  plan  variations  as  part  of  the 
certification  process.  We  ahso  received  a 
comment  reciiuisting  that  HUS  provide; 
to  i.ssuers  a  good-faith  compliance  safe 
harbor  on  the  new  cost-sharing 
reductions  standards  and  suggesting 
that  this  safe  harbor  could  he  revisited 
prior  to  the  2018  plan  year. 

Hf^sponsu:  We  will  take  the  comm(;nt 
into  consideration  in  future  rulemaking 
on  ov(;r.sight  functions. 

(.'oninmnt:  In  r(;gard  to  §  1. 'id. 470,  we; 
re;e:e;ive;el  a  exemment  asking  fe)r  eene;  se;t 
e)f  guielanex;  e)n  idl  aelucirial  elata 
suhmi.ssie)ns  re;e|uire;el  feerQHH 
e:e;rtifie:;itie)n,  rate;  re;vie;w.  iinel  market 
stahilizatieni.  'I’lie;  e:e)mme;nte;r  sugge;ste;el 
that  mis  ele;ve;le)])  <i  stanehirel  te;m])late; 
fe)r  the;  annuiil  ae:tuari:il  memeeranelum 
with  spe;e;ifie:  in.strue:tie)ns  e)n  wheit  eleita 
she)ulej  he;  ine:luele;el  in  the;  iieluariid 
me;me)rimelum.  In  ;ielelitie)n.  we;  re;e:eive;el 
a  si)e;e:ifie:  e:e)mme;nt  asking  lor  guielanex; 
e)n  he)w  issuers  sheeulel  cdle)e:ate;  the;  e:e)st 
e)f  ])re;se:riptie)n  elrug  es.sential  health 
he;ne;)its. 

Hcsponsfi:  As  eli.seais.seel  in  the; 
])re;amhle  of  the;  pre)pe)se;el  rule,  we  have; 
atte;mpted  to  streramline  aeduarial 
rejjorting  re;eiiure;me;nts.  In  tlie;  Market 
Re;form  Ride,  at  §  154.21.'5(el)(3)-(4),  anel 
eletaileel  in  the  ae:e:e)mpanving  FRA 
pae;kage;,  we;  re;vise;el  the  re;|)e)rting 
re;epnre;ments  for  i.s.sue;rs  se;e;king  tei 
ine;re;ase;  rate;s  tee  ineduele  the;  rate; 
alleiexitiem  anel  e;x])e;e:te;el  alle)we;el  edaiins 
e;e)st  alleieaitiem  infeninatiein  that  issue;rs 
e)f  metal  le;ve;l  he;alth  ])lans  we)ulel 
submit  te)  an  Fxe.hange  uneler 
4}  15(i.47()(a)  finalizeel  he;re;.  We;  eaeateel  a 
unifieel  eleita  te;mplate;  feir  the; 
suhmissieni,  as  well  as  eletaileel 
instilled  ions  for  e:e)mple;ting  the;  aeduarial 
menieiranelum.  We  suggest  that 
fixediangeis  re;eiuire;  i.ssuers  neit  .seeking 
rate;  inea  ea.ses,  anel  stanel-aleine;  elental 
plan  issue;rs  whei  are;  neit  suhje;ed  to  the; 
rate  re;vie;w  jireigram.  to  use;  similar 
repenting  i)re)e:e;sse;s  in  eirder  tei  submit 
the;  rate  anel  edaims  e:ost  alleieaitiem 
infenniatiem  te)  the;  Exediange  unele;r 
^l.'5().47()  as  finalizeel  in  this  final  rule. 


In  re;s|)e)nse;  te)  the;  spe;e;ifie:  ceemment 
asking  for  guielanex;  e)n  alle)e:ating  the; 
e:e),st  e)f  ])re;se:riptie)n  elrug  e;sse;ntial 
health  he;ne;fit.s,  we;  re;fe;r  re;aele;rs  te) 
§158.122  e)f  the  final  FH13/AV  Rule, 
whiedi  s])e;e:ifie;s  that  fe)r  a  ])lan  te)  meet 
the;  FI  113  re;e|uire;me;nts,  it  must  e:e)ve;r  at 
le;ast  the;  gre;ale;r  e)f:  (1)  One;  elrug  iu 
e;ve;ry  e;ate;ge)ry  anel  edass  within  the; 
IJnileel  Stale;s  Fharmae;e)pe;ia's  (liSF) 
edassifie;alie)n  sy.stem;  e)r  (2)  the;  .same; 
number  e)f  elrugs  in  eaedi  e;ate;ge)rv  anel 
edass  as  the;  FI  113-be;nednnark  plan.  We; 
eh)  ne)t  spe;e.ify  a  maximum  number  e)f 
elrugs  that  a  plan  may  e:e)ve;r.  Tlierefeere;, 
whe;n  eletermining  the;  claims  e:e).sts  fe)r 
FI  113,  QHF  issuers  sheeulel  ineduele  all 
])re;se:ri])tion  elrug  edaiins  e:e)st.s  within 
the  USP  eda.s.sifie:atie)n  systeem,  e;xe:e;pt  for 
edaims  e:e)st.s  asse)edate;el  with  elrugs  for 
se;rvice;.s  ele;.se:ribe;el  in  §  158.28()(el)(l). 

(Joninwnt:  We;  re;e:e;iveel  several 
e;e)nmu;nt.s  relating  te)  the;  |)re)vi.sie)ns  at 
§158.47U(b)  anel  (el)  e)n  the  alle)e:atie)n  of 
])re;miums  fe)r  .stanel-ale)ne;  elental  plans 
fe)r  ])urpe).se;s  e)f  e;ale:ulating  aelvanex; 
payme;nts  e)f  the;  premium  tax  eaeelil. 

One;  ex)mme;nte;r  stateel  that  be;e;ause; 
.stanel-ale)ne;  ele;ntal  plans  are;  exeanpt 
freem  the;  rating  stanelarels  .se;t  feerlh  in  the; 
final  Marke;l  Re;fe)rm  Rule,  i.ssuers  e)f 
.stanel-ale)ne;  elental  plans  sheeulel  ne)t  be; 
re;eiuire;el  te)  fe)lle)w  suedi  .stanelarels  whe;n 
eletermining  the;  |)re;mium  alleeexitiem. 
Ane)the;r  exemmenter  .suppe)rte;el  the; 
l)re)j)o.se;ei  pe)lie:y  be;e;au.se;  it  pre)viele;.s 
e;eiual  tre;atme;nt  fe)r  the;  pe;eliatrie:  eli;ntal 
es.sential  he;alth  be;ne;fit  with  eetlier 
e;.s.se;ntial  he;alth  be;ne;)its.  He)we;ve;r,  the; 
same;  exemmenter  askeel  fe)r  edarifie:atie)n 
that  this  pe)lie;y  permits  an  issuer  e)f  a 
stanel-aleene  elental  plan  te)  e)ffe;r  aelult 
anel  family  elental  be;ne;fit.s  thre)ugh  an 
Fxe:hange;  se)  leeng  as  they  are;  eeffereel  anel 
])riex;el  separatelv.  The  ce))nmente;r  alse) 
a.ske;el  for  edarifiexition  e)f  the  elefinition 
e)f  ])e;eliatrie;  ceeverage  anel  the;  stanehirel 
pro])e).se;el  at  §  1 58.470(el)(4),  given  that 
the;  final  FHI3/AY  Rule  speedfieel  that 
states  may  set  alternative  age  limits  for 
])eeliatrie;  exiverage. 

Hesponsn:  We;  agre;e;  that  stanel-ahme 
elental  plans,  as  elefineel  at  §155.1085, 
are  ‘‘e;xex;pte;el  benefits”  uneler  seiediein 
2701  (e:)  e)f  the;  PHS  Act.  anel  edarify  that 
i.ssue;rs  of  stanel-ahme  elental  ])lans  are; 
ne)t  re;e]uire;el  te)  fe)lh)w  the;  rating 
stanelarels  se;t  forth  in  the;  final  Marked 
Reform  Rule;  leer  j)urpe)se;.s  e)f  priedng 
stanel-ahene  eh;ntal  ex)verage;.  In 
aehlitie)!!,  te)  alh)w  greater  flexibility  in 
the;  iinphanentatie)!!  e)f  the  preevisieens  in 
§  158.470  relateel  to  stanel-ahene  eh;ntal 
plans,  we  are;  ne)t  finalizing  the; 
alheexition  stanelarels  j)re)pe).se;el  in 
paragraphs  (el)(2).  (3),  anel  (4)  e)f 
§  158.470.  We;  believe  the  alh)e;ation 
stanehirel  pre)j)e)se;el  at  §  158.470(el)(l ). 
whie;h  re;e]uire;.s  that  the;  alloexition  be; 


pe;rfe)rmeel  by  a  member  e)f  the;  Ameriexm 
Aexielemy  e)f  Actuaries  in  aex;e)relanex; 
with  geaierally  aexx;pte;el  aeduarial 
])rinedph;.s  anel  nu;the)eh)h)gie;.s.  is  a 
suffiedent  stanehirel  feir  ensuring  that 
i.ssuers  alh)e:ate;  the;  |)re;mium 
aexxnelingly,  se)  we;  are;  finalizing  that 
|)re)vi.sie)n  in  this  final  rule.  We;  intenel 
te)  i)re)vieh;  further  ehdails  e)n  the; 
re;|)e)rting  pre)ex;.s.s  lor  stanel-ahene  eh;ntal 
plan  |)re;mium  alh)e:atie)n.s  feer  the;  FFF. 

3.  QHP  Minimum  (x;rtifie;atie)n 
Stanelarels  Relating  te)  Aelvanex; 

Payments  of  the;  Premium  Tax  Ore;elit 
anel  Host-Sharing  Reeluedions 

Uneler  HHS’s  rulemaking  authe)rity 
uneler  .se;edie)ns  1311(e:)(l).  1321(a)(lj, 
1402  anel  1412  of  the;  Afforelabh;  Hare 
Aed.  we;  pre)])e)seel  te)  aehl  §  158.215.  This 
seedie)!!  wouhl  amenel  the  QHP 
minimum  ex;rtifie;ation  stanelarels  anel 
.sj)eedfy  that  an  issuer  .seeking  te)  e)ffe;r  a 
he;alth  plan  e)n  the;  inelivielual  marked  in 
the;  Fxediange  meet  the;  re;e]uire;me;nt.s 
eh;se;ribe;el  in  subpart  E  of  part  158 
re;late;el  te)  the;  aelministratieen  e)f  aelvanex; 
])ayme;nts  of  the  premium  tax  eae;elit  anel 
ex)st-.sharing  re;eluedie)ns.  \\h;  propee.seel  te) 
aehl  this  seedieen  te)  edarify  that 
ex)mplianex;  with  part  158  .sub])art  F. 
inedueling  the;  stanelarels  anel  submi.ssie)!) 
re;e|uire;me;nt.s  pre)pe).se;el  at  §  15().420  anel 
§15().470,  is  a  re;eiuire;me;nt  e)fQHP 
ix;rtifie;atie)n.  anel  the;re;fe)re;.  is  inedueh;el 
in  the  stanehirel  eh;se:ribe;el  at 
§  155.1000(b).  uneler  whiedi  an  Fxediange; 
must  eiffereinly  he;alth  ])lan.sthat  nie;e;t 
the;  minimum  ex;rtifie:atie)n 
re;epiire;ments.  Uneler  enir  ])re)pe).sal. 
exmt inning  eximplianex;  with  subpart  F 
re;e]uireane;nts  by  QHPs  anel  QHP  i,ssue;r.s 
is  a  ex)nelitie)n  of  ex;rtifie:atie)n;  failure;  tei 
ex)mi)ly  with  the  re;eiuire;ments  cenilel 
re;.suit  in  elee:ertificatie)n  of  tin;  QflP  as 
we;ll  as  e)the;r  e;nfe)rex;me;nt  aedieins.  This 
ex)rres])e)nel.s  te)  the  pre)pe)seel  aehlition  of 
§  155.1030,  which  seds  forth  the; 
Fxediange  re;.s])e)nsibilitie;.s  on 
e:ertifie;atie)n  with  res])e;ed  to  aelvanex; 
pavments  of  the  premium  tax  cre;elit  anel 
ex).st-sharing  re;eluedie)n.s  (eh;se:ribe;el 
previously).  We;  reex;ive;el  ne)  exnnments 
e)n  this  j)re)vi,sie)n.  For  the;  re;ase)n.s 
eh;.se:ribe;el  in  the  pre)])e)se;el  rule,  we;  are; 
finalizing  the;.se;  preevisieens  as  ])re)j)e).se;el. 

4.  He;alth  Insuranex;  Issuer 
Re;spe)nsibilitie;.s  With  Re;s])e;ed  te) 
Aelvane:e  Pavme;nts  e)f  the;  Premium  Tax 
Ureelit  anel  (x).st-Sharing  Reehiedieens 

a.  He;finitie)n.s 

Uneler  §  158.400.  we;  pre)pe)se;el 
elefinitions  feer  terms  that  are;  u.seel 
thre)ughe)ut  subpart  F  of  part  158.  The;.se; 
terms  apply  only  to  subpart  F.  Se)me  of 
thei.se;  elefinitieens  eae)s.s-re;fe;re;nex; 
eh;finitie)ns  elsewhere;  in  parts  155  e)r 
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ISn,  including  .some  definitions  set  forth 
in  the  final  FUll/AY  Ride:  the  terms 
"advance  payments  of  the  pnaninm  tax 
credit"  and  "Affordahle  (^are  Act"  were 
pro|)osed  as  defined  hv  reference  to 
l.'j.'j.2().  and  the  term  "maximnm 
annual  limitation  on  cost  sharing”  was 
|)ro|)o.sed  as  defined  hv  riderence  to 
t?l.')(i.i:i()  of  the  final  EHH/AV  Rule.  The 
terms  "I'ederal  poverty  level  or  l'’Ph’' 
and  "Indian”  were  jiroposed  to  he 
defined  hy  reference  to  §  1  !t()()(a).  The 

term  "de  nnnimis  variation"  was 
proposed  to  he  defined  hv  reference  to 
§  l.')(i.l4()(c)(l )  of  the  final  ElIIl/AV 
Rule.  We  also  proposed  to  define 
"stand-alone  dental  plan"  as  a  plan 
offered  through  an  Exchange  under 

1.15.1()(i.'i. 

We  jiropo.sed  to  rely  on  the 
definitions  of  "cost  sharing”  and  "cost¬ 
sharing  reductions"  from  S  158.20. 
Finally,  we  noted  in  tin;  preamble  to  the 
jiropo.sed  rule  that  cost-sharing 
reductions  are  subject  to 
^  15(>.28(){e)(l  )(ii)  and  do  not  apply  to 
himefits  that  are  not  EllB. 

Othiir  definitions  were  propo.sed  to 
effectuate  the  regulations  pro|)osed  in 
snhpart  E.  'I’hese  definitions  were 
described  in  detail  in  the  propo.sed  rule 
and  listiul  below  for  riderenci!: 

•  We  jnopo.sed  to  didine  "standard 
plan"  as  a  QIIE  offered  at  one  of  the  four 
hivids  of  coverage,  didined  at  ??  15().14(), 
with  an  annual  limitation  on  cost 
sharing  that  conforms  to  the 
r(!()uirements  of  158.1 3()(a).  A  .standard 
plan  at  the  bronze,  silver,  gold,  or 
platinum  hwel  of  coveragi;  is  refernul  to 
as  a  standard  hronzi;  ])lan.  a  standard 
silver  plan,  a  standard  gold  plan,  and  a 
.standard  ])latinum  jilan.  resjiectivelv. 

•  W(;  jiropo.sed  to  define  "silver  plan 
variation"  as.  with  respect  to  a  standard 
silver  |)lan.  any  of  the  variations  of  that 
standard  silver  plan  de.scrihed  in 
§158.42()(a). 

•  We  jiropo.sed  to  define  "zero  cost 
sharing  plan  variation"  as.  with  respect 
to  a  QHP  at  any  level  of  coverage,  the 
variation  of  such  QHP  descrilMul  in 

15().42()(1))(1).  which  jirovides  for  the 
elimination  of  cost  sharing  for  Indians 
hasiul  on  hou.sehold  income  hivel. 

•  We  propo.sed  to  define  "limited  cost 
sharing  variation"  as.  with  nnspect  to  a 
QHP  at  any  level  of  coverage,  the 
variation  of  such  QHl’  described  in 

§  158.42()(h)(2).  which  provides  for  the 
|)rohil)ition  on  cost  sharing  ap|)licahl(!  to 
the  r(;c(!ipt  of  benefits  from  IMS  or 
certain  other  jiroviders,  irresjiective  of 
income  Im  el. 

•  We  proposed  to  define  "plan 
variation”  as  a  zero  cost  sharing  plan 
variation,  limited  cost  sharing  plan 
variation,  or  silver  jilan  variation.  We 
em|)hasized  that  the  ])lan  variations  of 


a  QllP  are  not  separati;  jilans,  hut 
variations  in  how  the  cost  sharing 
reipiired  under  the  QHP  is  to  Ih;  shared 
hiitween  the  enrollee(.s)  and  the  lunleral 
government. 

We  projiosed  the.se  definitions  to 
administi!!’ and  imiilenuait  the  cost- 
sharing  naluctions  established  under 
section  1402  of  the  Affordable  (iare  Act. 
Although  an  issuer  will  onh  off(!r  one 
actual  QllP  (for  (ixampli!,  a  standanl 
silver  plan)  with  one  standard  cost- 
sharing  structure,  we  pro])o.sed  the 
conce])t  of  plan  variations  to  describe 
how  certain  eligible  individuals  will 
pay  only  a  portion  of  tlu;  total  cost 
sharing  reijuired  under  that  QIIP.  with 
the  Federal  govia  nment  hearing  the 
remaining  cost-sharing  obligations 
under  section  1402  of  the  Affordahle 
C^are  Act. 

To  reilect  how  the  Affordahle  (]ar(! 

Act  creates  different  eligihilitv 
categories  with  different  associated  cost- 
sharing  reductions,  we  propo.sial  that 
each  plan  variation  would  ndlect  the 
enrollee’s  portion  of  the  cost  sharing 
r(!(]uirements  for  the  QllP.  We  referred 
to  "assigning"  enrolle(;s  to  the 
ap|)licahle  plan  variation  to  describe 
how  the  lairollees  will  receive  the 
benefits  diiscrihed  in  section  1402  of  tlu; 
Affordable  (iare  Act.  We  reiteratial  that 
these  variations  are  not  diiferent  QIIPs 
and  that  a  change  in  eligibility  for  cost- 
sharing  reductions  simply  changes  the 
enrollee’s  resiionsihility  for  part  of  the 
total  cost  sharing  under  the  same  QllP. 

In  addition,  we  also  jiroposiid  to 
define  "d(!  minimis  variation  for  a  silver 
plan  variation”  as  a  single  percentage 
point.  That  is,  we  proposed  that  a  1 
jKM'centage  jioint  variation  in  the  AV  of 
a  silver  jilan  variation  would  not  residt 
in  a  material  difference  in  the  true 
dollar  value  of  the  silver  plan  variation. 
We  noted  that  this  jiroposal  differed 
from  the  2  percentage  point  de  minimis 
variation  standard  for  health  jdans 
finalized  in  158.1 4()(c)  of  the  final 
EHB/AV  Rule. 

We  propo.sed  to  define  "most 
generous”  or  "more  generous”  as. 
hiitween  a  QllP  (including  a  standard 
silver  plan)  or  jilan  variation  and  one  or 
more  other  plan  variations  of  the  same 
QHP.  the  QllP  or  ])lan  variation 
designed  for  the  categorv  of  individuals 
la.st  li.sted  in  §  155.:i()5(g)(:i). 

We  projiosed  to  did'ine  the  “annual 
limitation  on  co.st  sharing”  as  the 
annual  dollar  limit  on  cost  sharing 
rei]nired  to  hi;  paid  by  an  enroll(;e  that 
is  established  by  a  |)articular  QllP.  We 
noted  that  this  definition  refers  to  the 
plan-specific  co.st -sharing  parameters, 
while  the  diTined  term  “maximum 
annual  limitation  on  co.st  sharing”  was 
])ro]K)sed  to  refer  to  the  uniform 


maximum  that  would  ajijily  to  all  QHPs 
(other  than  QHPs  with  cost-sharing 
reductions)  for  a  particular  year  under 
standards  at  158.130.  f’inally.  we 
projiosed  to  define  the  "riuluced 
maximum  annual  limitation  on  co.st 
sharing"  as  the  dollar  value  of  the 
maximum  annual  limitation  on  co.st 
sharing  for  a  silver  |)lan  variation  that 
remains  after  apjilying  the  reduction  in 
the  maximum  annual  limitation  on  co.st 
sharing  reipiired  hv  section  1402  of  the 
Affordable  (iare  Act.  as  announced  in 
the  annual  111  IS  notice  ofhenefit  and 
])ayment  parameters.  The  reduced 
maximnm  annual  limitation  on  cost 
sharing  for  each  silver  ])lan  variation  for 
2014  was  propo.sed  in  the  preamble  for 
158.420  of  this  Payment  Notic:e.  The 
reduced  maximum  annual  limitation 
applies,  as  does  the  maximum  annual 
limitation,  only  with  resjKict  to  co.st 
sharing  on  EllB,  and  does  not  ap])ly  to 
cost  sharing  on  services  provided  by 
out-of-network  jiroviders.  See  §  158.20 
(defining  co.st  sharing)  and  4?  1 58.130(c). 

We  are  finalizing  the.se  provisions, 
with  the  following  modification:  we  are 
amending  the  reference  for  the 
definition  of  the  term  “de  minimis 
variation”  to  ^  158.1 40(c)  instead  of 
^  15().140(c)(l ).  in  alignment  with  the 
final  I'dlB/AV  rule.  'I'he  reduced 
maximum  limitation  on  co.st  sharing  for 
each  silver  ])lan  variation  is  finalized  in 
section  11I.E.4.C.  below. 

(Joninumt:  Several  commenters 
recommended  that  the  de  minimis 
variation  for  silver  plan  variations  he 
incriiased  to  +1-2  piacent  as  i)ro])o.sed  in 
the  AV/(]SR  Bulletin  and  proiiosed  for 
.standard  plans  under  the  final  EHB/AV 
rule.  Other  commenters  supported  the 
-t-/-l  percent  de  minimis  variation  for 
silver  plan  variations. 

Re.s'pon.se;  We  heliex’e  that  a  narrower 
de  minimis  variation  for  ])lan  variations 
jn'events  differences  in  co.st  sharing 
between  plan  variations  and  ensures 
that  low-  and  moderate-income 
enrollees  receive  the  cost-.sharing 
reductions  for  which  thev  are  eligible. 
We  believe  that  because  cost-sharing 
reductions  are  reimbursed  by  the 
Fiuleral  government,  the  degree  of 
flexibility  afforded  to  i.ssuers  of  silver 
plan  variations  in  their  cost-sharing 
design  should  he  somewhat  le.ss.  With 
this  standard,  we  sei;k  to  balance  the 
need  to  ensure  that  individuals  receivi; 
the  full  value  of  the  cost-sharing 
reductions  for  which  they  are  eligible, 
and  i.ssuers’  ahilitv  to  set  reasonahli! 
cost-sharing  reijnirements. 

(jonunant:  One  commenter  suggested 
we  defini!  "de  minimis”  variation  to 
mean  the  allowable  variation  in  the  AV 
of  a  health  |)lan  such  that  the  projiortion 
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of  Ft  IB  ])aid  hy  the  liealth  })lan  is  within 
the  range  estalilished  in  §  15n.l4()((:). 

Re.s/jons'e;  I'he  definition  of  de 
inininiis  variation  is  incorporated  hy 
reference  to  ^  ir)().14()(t:)  of  tlu;  final 
IdtB/AV  rule.  We  do  not  Ijelieve  that  a 
■sciparate  definition  of  the  term  “de 
minimis'’  itself  for  the  ])nrpo.se  of  plan 
variations  is  warranted. 

(jonimimt:  We  received  a  number  of 
comments  nKpiesting  that  cost-sharing 
reductions  he  limited  to  in-network 
.services.  One  comment(!r  oppt)sed 
excluding  ont-of-network  services  from 
counting  towards  tin;  annual  limitation 
on  cost  sharing. 

Hasponsfr.  As  provided  in  ^  13(i.13()(c) 
of  the  final  EflB/AV  rule,  in  the  case  of 
a  plan  using  a  network  of  providers,  cost 
.sharing  for  services  i)rovided  out  of 
network  do  not  count  toward  the  annual 
limitation  on  cost  sharing.  We  reference 
this  definition  and  we  note  that  cost¬ 
sharing  re(iuirements  for  out-of- 
networks  services  will  similarly  not 
count  towards  a  reduced  annual 
limitation  on  cost  sharing.  We  note, 
however,  that  section  14()2(c)(2)  of  the 
Affordable  (iare  Act  does  not  specifv 
how  any  additional  reductions  should 
he  achieved  for  individuals  eligible  for 
cost-sharing  nnlnctions.  We  tlunefore 
clarifv  that  in  developing  silver  ])lan 
variations,  issuers  have  the  flexibility  to 
reduce  cost  sharing  only  for  in-network 
s(!rvices  as  long  as  the  nniuired  AV 
hivels  are  achiev(!d  and  the  ])lan  design 
does  not  violate  the  standards  .set  forth 
in  SSl.')(i.42()(cH0. 

h.  (iost-Sharing  Reductions  for  Enrol  lees 

In  S  1  .'58. 410(a).  we  j)ropo.sed  that  a 
QI  IB  issuer  mu.st  ensure  that  an 
individual  eligible  for  cost-sharing 
reductions,  as  demonstrated  hy 
assignment  to  a  jjarticnlar  plan 
variation,  pay  only  the  cost  sharing 
recpured  of  an  eligible  individual  for  the 
ap])licahle  covered  .service  under  a  plan 
variation.  We  also  projjosed  in  this 
paragraph  that  the  enrollee  receive  this 
reduction  in  co.st  sharing  when  the  cost 
sharing  is  collected,  which  might  oc:cur 
when  the  enrollee  visits  the  emergency 
room  for  can;.  This  )n'o])osal  would 
apply  to  all  forms  of  cost  sharing, 
including  copayments,  coinsurance,  and 
deductibles.  Under  our  i)ro])o.sal.  the 
QIIB  issuer  would  ensure  that  the 
enrollee  is  not  charged  any  tyjx;  of  co.st 
sharing  after  tin;  aj)])licahle  annual 
limitation  on  i;o.st  sliaring  has  been  met. 
Furthermore,  we  explained  in  the 
preamble  that  for  services  subject  to  co.st 
sharing,  an  individual  eligible  for  cost- 
sharing  reductions  woidd  not  he  eligible 
for  a  reduced  co])ayment  or  coinsurance 
rate  until  any  applicable  (potentially 
reduced)  deductible  has  been  paid.  For 


the  reasons  described  in  the  proposed 
rule  and  considering  the  comments 
received,  wi;  are  finalizing  these 
provisions  as  ])roj)o.sed. 

(.'oinitK^nt:  Sev(;ral  commenters 
.su])])orted  this  |)oIicy.  Om;  commenter 
was  concern(;d  that  the  reduced 
deductible  mu.st  be  applied  before  au 
enrollee  becomes  eligible  for  the  cost- 
sharing  n;duction.s.  Another  commenter 
was  concerned  there  could  be  confusion 
among  ])rovider.s  about  the  amount  of 
co.st  sharing  to  collect  and  suggested 
that  HHS  recjuin;  QHB  i.ssuers  to  issue 
memb(;r.shi])  cards  to  enrol l(;e.s  that 
clearly  exjjlain  the  enrollee's  cost- 
sharing  obligations. 

H(^s})onsf;:  We  b(;lieve  it  is  ai)i)ropriate 
for  enrollees  eligible  for  co.st -sharing 
reductions  to  continue  to  be  recpiired  to 
])ay  any  applicable  deductibles  before 
taking  advantage  of  other  cost-sharing 
r(;duction.s.  We  recognize  that  QUB 
issuers  will  be  recpured  to  supplv 
providers  with  the  nece.ssary  co.st- 
sharing  information  to  meet  the 
obligation  under  §  l.')(i.41()(a)  of  this 
final  rule  to  ensure  that  tin;  co.st-sharing 
reductions  are  provided  when  the  co.st 
sharing  is  collect(;d. 

In  1  .'j(i.4  10(1)),  we  propo.sed  that  after 
a  (|ualified  individual  makes  a  ])lan 
selection,  a  QUB  issuer  would  assign  the 
individual  to  tlx;  a|)|)licable  plan 
variation  based  on  the  eligibilitv 
determination  sent  to  the  QUB  issuer  bv 
the  I'ixchange.  We  noted  in  preamble 
that  the  QUB  issuer  is  entitled  to  relv 
u])on  the  eligibility  determination  sent 
to  the  QUB  issuer  by  the  Exc:hange. 

In  §  l.'j0.41()(b)(l),  we  proposed  that  a 
QUB  issuer  assign  a  (lualified  individual 
who  choo.ses  to  enroll  in  a  silver  plan 
in  the  individual  market  in  the 
Exchange  to  the  silver  plan  variation  for 
which  the  (pialified  individual  is 
eligible.  Comments  on  §  l.')().4in(b)(2) 
and  (3)  are  di.scussed  below  in  the 
section  of  this  final  rule  related  to  the 
special  co.st-sharing  reduction  rules  for 
Indians.  In  §  l.'')().41()(b)(4),  we  ])ro])o.sed 
that  a  QHB  issuer  must  assign  an 
individual  determined  ineligible  by  tin; 
Exchange  for  co.st-sharing  reductions  to 
the  selected  QHB  with  no  cost-sharing 
reductions.  We  are  finalizing  these 
provisions  without  modification. 

Cjomnwnt:  (iommenters  generally 
.su])ported  retiuiring  QHB  issuers  to 
a.ssign  enrollees  to  the  j)lan  variation  for 
which  they  are  eligible.  One  commenter 
specifically  suggested  that  Exchanges 
only  dis])lay  the  plan  variation  of  each 
QHB  for  which  the  consumer  is  eligible 
to  avoid  confusion. 

Re.s/xm.se;  The  standards  set  forth  in 

1. ‘58. 420  ensure  that  consumers  will  be 
best  served  by  being  assigned  to  the 
most  generous  plan  variation  for  which 


they  are  eligible.  Therefore,  we 
encourage  Exchanges  to  onlv  di,s])lav  the 
variation  of  each  QHB  plan  for  which 
the  consumer  is  eligible.  As  noted  in  the 
propo.sed  rule,  if  an  individual  does  not 
wish  to  receive  cost-sharing  reductions, 
the  individual  may  elect  to  decline  to 
apply  for  co.st-sharing  reductions. 

c.  Blan  Variations 

In  §  1. '5(5. 420.  we  lu'oposed  that  issuers 
submit  to  the  Exchange  for  certification 
and  a])proval  the  variations  of  the  health 
plans  that  they  .seek  to  offer  or  continue 
to  offer  in  the  individual  market  on  the 
Exchange  as  QHBs  that  include  retjuired 
levels  of  cost-sharing  reductions.  We 
further  clarified  that  under  onr 
propo.sal.  multi-State  plans,  as  defined 
in  §  l.'5.'5.1()()()(a).  and  CQ-OB  QHBs.  as 
defined  in  S  l.'5(i..'5().‘5.  would  be  subject 
to  the  provisions  of  this  subpart.  OBM 
will  certify  the  plan  variations  of  the 
multi-State  plans  and  determine  the 
time  and  manner  for  submi.ssion. 

Sections  14()2(a)  through  (c)  of  the 
Affordable  (iare  Act  direct  i.ssuers  to 
reduce  cost  sharing  for  EHB  for  eligible 
insureds  enrolled  in  a  silver  health  plan 
with  hou.sehold  incomes  between  100 
and  400  percent  of  the  FBE,  such  that 
the  ])laiT.s  share  (before  any 
reimbursement  from  HHS  for  cost- 
.sharing  reductions)  of  the  total  allowed 
costs  of  the  benefits  are  a  certain 
l)ercentage  (that  is.  the  health  plan 
meets  a  certain  AV  level).  To  achieve 
the.se  AV  levels,  the  law  directs  issuers 
to  first  reduce  the  maximum  annual 
limitation  on  co.st  sharing.  After  the 
issuer  reduces  the  annual  limitation  on 
cost  sharing  to  comply  with  the 
a|)plicable  reduced  maximum  annual 
limitation,  section  1402(c)(2)  of  the 
Affordable  Care  Act  directs  the 
Secretary  to  e.stablish  procedures  under 
which  an  issuer  is  to  further  reduce  co.st 
sharing  if  necessary  to  achieve  the 
specified  AV  levels. 

For  inilividnals  with  household 
incomes  of  2.‘50  to  400  ])ercent  of  the 
FBL,  we  noted  that  without  any  change 
in  other  forms  of  co.st  sharing,  any 
reduction  in  the  maximum  annual 
limitation  on  cost  sharing  will  cause  an 
increase  in  AV.  Therefore,  we  pro|)osed 
not  to  reduce  the  maximum  annual 
limitation  on  cost  sharing  for 
individuals  with  hou.sehold  incomes 
between  2.30  and  400  ])ercent  of  the 
FBL.  We  are  finalizing  this  |)oIicy  as 
l)ropo.sed,  with  the  following 
modifications.  We  are  adding  a  new 
|)aragraph  (g)  to  clarify  that  OBM.  rather 
than  the  Exchange,  will  determine  the 
time  and  manner  for  multi-State  plans 
to  submit  silver  plan  variations  and  zero 
and  limited  co.st  sharing  ])lan  variations 
for  the  puri)o.se  of  certification. 
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Additionally,  we  note  a  technical 
correction  with  regard  to  the;  submission 
ol  plan  variations  under  S  l.H>.42()(a); 
w(i  replace  the  phras(!  ‘‘|an  issuerl  s(!eks 
to  oiler  or  to  continue  to  oiler"  with  the 
phrase  “|an  issuer!  oilers,  or  intends  to 
oiler."  to  align  with  the  language  in 
1.'')(i.48()(a). 

(Joninufiit:  Two  commenters 
r(!cominen(l(ul  that  HH.S  nupiire  plans  to 
jH'ovide  individuals  with  incomes 
l)(!tw(;(!n  2.'i()  pcM'cent  anti  400  percent  t)i 
Id’h  the  option  ol  tiiirolling  in  a  j)lan 
vtirialion  with  a  lowtu’ iinnucil  limitiition 
on  cost  .sharing  and  higher  deductihltjs. 
copayments,  iind  coinsuranct;  in  order 
to  reach  the  statutorilv  retjuired  AV. 
Another  commenter  recommended  that 
IIH.S  rebate  exce.ss  cost  shtuing  for 
imlividuals  between  2.'i0  ])erc(;nt  and 
400  percent  of  the  FPL  or  work  with  IRS 
to  i.ssue  a  tax  credit. 

Re.s/jfuj.se;  As  noted  in  the  ])roposed 
rule,  a  reduction  in  the  maximum 
annmii  limitation  on  cost  sharing  could 
recjuire  corre.s])onding  increases  in  other 
forms  of  cost  sharing  to  maintain  tlu; 
statutorily  re(juired  AV  levels  for 
individuals  between  2.'j0-400  percimt  of 
Fl’L.  .Since  we  antici))ate  that  most 
individuals  would  not  he  ex])ected  to 
nsich  the  annual  limitation  on  co.st 
sharing,  most  individuals  would  Ik; 
rt!(iuir(!d  to  |)av  more;  up-frout  co.sts 
under  such  a  cost-sharing  structun!. 
I'urthermore.  givim  tlu;  additional 
administrative!  burden  re(|uir(!(l  in 
d(!signing  and  operating  additional 
silver  plan  variations,  we  do  not  modifv 
tlu!  proposeul  policy  in  this  final  rule.  In 
addition,  we  do  not  h(!li(!ve  we  have  the 
authority  to  provide  individuals  in  this 
inceane  range  with  an  additional  tax 
cnidit  (h(!ye)nd  that  provided  for  in 
.sections  1401  and  1411  of  the 
Affordable  Care  Act  and  section  .1013  of 
the  (k)de). 

For  individuals  with  a  hou.sehold 
income  of  100  to  2.50  percent  of  the  FPL. 
we  proposed  an  annual  three-step 
])roce.ss  for  the  design  of  cost-sharing 
structures  in  the  silver  plan  variations, 
as  follows: 

.S/e/;  1.  In  the  first  step,  we  identify  in 
the  annual  MILS  notice  of  benefit  and 
payment  parameters  the  maximum 
annual  limitation  on  cost  sharing 
applicable  to  all  jilans  that  will  offer  tli(! 
Id  111  jiackage. 

SUixiimiiii  Annual  Limitation  on  (lost 
Sliarin}’  for  llanafit  )’(;ar  2014:  As 
discussed  in  §  1.50.1. '10(a)  of  the  final 
IdlH/AV  Rule,  the  maximum  annual 
limitation  on  co.st  sharing  for  2014  is  the 
dollar  limit  on  co.st  sharing  for  high 


deductible  health  plans  set  by  the  IR.S 
under  section  22:i(c)(2)(A)(ii)  of  the 
Code  for  2014.  The  IR.S  will  publish  this 
dollar  limit  in  the  spring  of  201  :i. 
now(!V(!r.  to  allow  time  for  lllLS  to 
analyze  th(!  imjiact  of  the  reductions  in 
the  maximum  annual  limitation  on  cost 
sharing  on  luxdth  |)lan  AV  leviils.  and  to 
allow  i.ssuers  adiupiate  time  to  develop 
the  cost-sharing  structures  of  their  .silv(!r 
])lan  variations  for  suhmi.ssion  during 
the  QllP  certification  process.  w(! 
])ropo.s(!d  to  estimate  the  dollar  limit  for 
2014.  lla.sed  on  the  jiroiiosed 
methodology,  we  e.stimated  that  tlu! 
maximum  annual  limitation  on  cost 
sharing  for  self-only  coverage  for  2014 
will  he  ajjproximatelv  80.400  (the 
maxinuun  annual  limitation  on  co.st 
sharing  for  other  than  .self-only  coverage 
for  2014  would  he  twice  that  amount,  or 
812.800).-“  This  e.stimate  was  developed 
and  proiiosed  for  j)ur])oses  of  setting  the 
reduced  maximum  annual  limitation  on 
co.st  sharing  for  silver  ])lan  variations. 

I Imler  section  i:i02(c)(l)(A)  of  the 
Affordable  Can!  Act.  co.st  sharing 
incurr(!il  und(!r  plans  offering  Eflll 
])ackages.  as  defin(!d  in  1.5().20.  in  2014 
c:annot  (!xceed  the  limit  .s{!t  by  the  IR.S 
under  .s(!ction  22;i(c)(2)(A)(iij(l)  and  (II) 
of  the  Cod(!  for  thi!  2014  plan  year,  f’or 
a  hem!fit  year  beginning  after  2014.  tlu! 
maximum  annual  limitation  on  cost 
sharing  will  (ujual  the  dollar  limit  for 
2014  benefit  y(!ar  adjusted  by  a 
l)r(!mium  adju.stment  p(!rcentag(! 
determin(!d  by  HILS.  under  section 
i:i02(c)(4)  of  tlu!  Affordable  Care  Act. 

We  ])lan  to  pro])ose  thi!  premium 
adjustm(!nt  p(!rc(!ntag(!  applicable  to  tlu! 
201.5  h(!nefit  year  in  the  n(!xt  1  IH.S  notic.i! 
of  benefit  and  |)ayment  parameters. 

Stop  2.  In  the  second  step,  we  analyze 
the  effect  on  AV  of  the  reductions  in  the 
maximum  annual  limitation  on  cost 
sharing  described  in  s(!Ction 
1402(c)(1)(A)  of  the  Affordable  Care  Ac:t. 
Under  section  1402(c)(l)(H)(ii).  we  may 
adjust  the  r(!duction  in  the  maximum 
annual  limitation  on  cost  sharing,  if 
necessary,  to  ensure  that  tlu!  actuarial 
values  of  the  ap])licahle  .silv(!r  ])lan 
variations  do  not  (!xceed  the  actuarial 
values  specifi(!d  in  section 
1402(c)(l)(H)(i).  \V(!  propo.sed  to 
de.scrihi!  th(!se  analy.s(!s  and  thi!  rinluced 
annual  limitations  on  co.st  sharing  for 
the  threi!  incomi!  categories  in  the 
annual  HHS  notice  of  benefit  and 
jiayment  parameters. 

Hadncod  Maxinnnn  Annual 
Limitation  on  dost  Sharing  for  Banafit 
Year  2014. 


As  de.scrihed  in  the  jiroposed  rule,  for 
the  2014  benefit  year,  we  analyzed  the 
impact  on  thi!  actuarial  values  of  three 
model  silver  level  QllPs  of  the 
reductions  de.scrihed  in  the  Affordahle 
Care  Act  to  the  e.stimated  maximum 
annual  limitation  on  co.st  sharing  for 
.self-only  coverage  for  2014  (80.400). 
These  model  plans  were  meant  to 
represent  the  broad  sets  of  plan  designs 
that  we  expect  issuers  to  offer  at  the 
silver  level  of  coverage  through  an 
Exchange.  All  three  model  jilans  meet 
the  actuarial  value  requirements  for 
silver  health  ])lan.s,  and  start  with  an 
annual  limitation  on  cost  sharing  equal 
to  the  estimated  maximum  annual 
limitation  on  cost  sharing  (80.400).  The 
])lan  design  features  of  the  model  Ql  lFs 
were  entered  into  the  AV  calculator 
develojied  by  lllLS. 

As  described  in  the  preamble  to  the 
l)ro])o.sed  rule,  we  determined  that  a 
reduction  in  the  maximum  annual 
limitation  on  cost  sharing  specified  in 
the  Affordable  Care  Act  for  enrollees 
with  hou.sehold  incomes  between  100 
and  1.50  percent  of  the  h'FL  (% 
reduction),  and  1.50  and  200  percent  of 
the  FPL  (%  reduction),  would  not  cau.se 
the  AVs  of  any  of  the  model  QllFs  to 
exceed  the  statutorily  sjiecified  AY 
levels  (04  and  87.  respectively).  In 
c.ontrast.  the  reduction  in  the  maximum 
annual  limitation  on  cost  sharing 
sjiecified  in  the  Affordahle  Care  Act  for 
enrollees  with  hou.sehold  incomes 
between  200  aud  2.50  percent  of  FFL  [Va 
reduction),  did  cause  the  AVs  of  the 
model  QllFs  to  exceed  the  specified  AV 
level  of  78  percent.  As  a  result,  we 
pro])o.si!d  that  QllF  issuers  only  he 
reijuired  to  reduce  their  annual 
limitation  on  co.st  sharing  for  enrollees 
in  the  2014  benefit  year  with  hou.sehold 
incomes  between  200  and  2.50  percent 
of  FFL  by  approximately  '/r,.  rather  than 
V2.  We  further  propo.sed  to  moderate  the 
reductions  in  the  maximum  annual 
limitation  on  co.st  sharing  for  all  three 
income  categories,  as  shown  in  Table 
21.  to  account  for  any  potential 
inaccuracies  in  our  e.stimate  of  the 
maximum  annual  limitation  on  co.st 
sharing  for  2014,  and  unique  plan 
designs  that  may  not  he  cajitured  hv  our 
three  model  QllFs.  lla.sed  on  this 
analysis,  in  Table  21,  we  projiosed  the 
following  reduced  maximum  annual 
limitations  on  cost  sharing  for  henefit 
year  2014: 


-‘■'rill!  in(!tlu)(l(il(igv  is  iliscussod  in  iliiliiil  <il  77 
I'K  7;n71-7:»172  (itllu!  |)i(ipost!(l  mil!. 
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Table  21— Reductions  in  Maximum  Annual  Limitation  on  Cost  Sharing  for  2014 


Eligibility  category 

Reduced  maximum 
annual  limitation  on  cost 
sharing  for 

self-only  coverage  for 
2014 

Reduced  maximum 
annual  limitation  on  cost 
sharing  for  other  than 
self-only  coverage  for 
2014 

Individuals  eligible  for  cost-sharing  reductions  under  §  155.305(g)(2)(i)  (that  is,  100-150 
percent  of  FPL)  . 

$2,250 

$4,500 

Individuate  eligible  for  cost-sharing  reductions  under  §  155.305(g)(2)(ii)  (that  is,  150-200 
percent  of  FPL)  . 

2,250 

4,500 

Individuals  eligible  for  cost-sharing  reductions  under  §  155.305(g)(2)(iii)  (that  is,  200-250 
percent  of  FPL)  . 

5,200 

10,400 

Wo  propo.sod  that  QUO  issuers  may 
roly  on  the  roducod  maximum  annual 
limitations  on  cost  sharing  })ul)lishod  in 
the  final  I  lfIS  notice  of  honofit  and 
payment  parameters  to  develop  their 
silver  plan  variations  for  the  2014 
bimefit  year. 

Std})  3.  In  the  jiroposiui  third  step  of 
the  ])roc(;.ss  for  structuring  cost  sharing 
in  the  silver  ])lan  variations,  a  QHl’ 
issuer  offering  coverage  in  the 
individual  market  on  an  Hxchange 
would  he  recpured  to  d(!velo])  three 
variations  of  its  standard  silver  jilan — 
one  each  for  individuals  with  household 
incomes  h(!tween  100  and  IfiO  percent 
of  the  fhh,  l.TO  ami  200  percent  of  the 
FPL.  and  200  and  250  i)ercent  of  the 
PPL — with  each  variation  having  an 
annual  limitation  on  cost  sharing  that 
does  not  exceed  the  applicable  reduced 
maximnm  annual  limitation  on  cost 
sharing  published  in  the  annual  Ill  IS 
notice  of  benefit  and  ))ayment 
parameters.  If  the  ap])lii;ation  of  the 
reduced  annual  limitation  on  cost 
.sharing  results  in  an  AV  for  a  particular 
silver  ])lan  variation  that  differs  from 
the  required  73.  87.  or  94  percent  AY 
level  by  more  than  the  permitted 
amount  (that  is.  the  1  iiercent  de 
minimis  amount  for  silver  plan 
variations,  subject  to  1 5(j.42()(t].  as 
described  below),  the  QltP  issuer  would 
adjust  the  cost-.sharing  .structure  in  that 
silver  |)lan  variation  to  achieve  the 
applicable  AY  level. 

We  ju'opo.sed  specifications  in 
15{).42(){a)(l)  through  (3)  for  the  three 
silver  plan  variations,  and  i)i()iK)S(!d  that 
they  may  deviate  from  the  recpured  AV 
levels  by  the  de  minimis  variation  for 
silver  plan  variations  that  is,  1 
percentage  ])oint.  We  further  pro])osed 
that  issuers  submit  tlncse  silver  ])lan 
variations  annually  to  the  Exchange  for 
certification,  prior  to  the  benefit  year. 
Under  our  ])ropo.sal,  silver  plan 
variations  would  be  a])])roved  annually 
even  if  the  standard  silver  ])lan  does  not 
change,  since  the  reduced  maximum 
annual  limitation  on  cost  sharing  may 
change  annually  due  to  the  i)remium 
adjustment  percentage.  For  the  rea.sons 


described  in  the  pro])osed  rule  and 
considering  the  comments  received  and 
discussed  below,  we  are  finalizing  these 
])rovisions,  including  the  reductions  in 
the  maximum  limitation  on  cost  .sharing 
for  silver  j)lan  variations  offered  in  the 
2014,  as  ])ropo.sed  with  certain 
clarifications. 

(Mninmnt:  One  conunenter  noted  that 
the  IRS  does  not  release  the  dollar  limit 
on  co.st  sharing  until  late  s])ring  and  this 
would  be  too  late  for  issuers  to  adjust 
their  ])roduct  designs  to  be  com])liant 
with  the  IRS  limit  and  also  meet  State 
and  Federal  filing  deadlines.  The 
conunenter  suggested  that  111  IS  develop 
an  estimate  of  tlu;  maximnm  annual 
limit  on  cost  sharing  that  can  be  used  as 
a  sale  harbor. 

H(!spons(r.  We  are  finalizing  the 
])ro])osal  to  permit  QllP  i.ssners  to  relv 
on  the  nnluced  maximum  annual 
limitations  on  cost  sharing  published  in 
the  final  111  IS  notice  ofbemdit  and 
jjaynumt  parametcns  to  develop  their 
silver  plan  variations  for  the  2014 
bcmefit  year.  We  plan  to  provide 
separate  guidance  on  the  maximum 
annual  limitation  on  co.st  sharing  for 
standard  ])lans  to  QHP  i.ssner.s  seeking 
to  partici])ate  in  a  Federally-facilitated 
Exchange  consi.stent  with  the  approach 
finalized  in  this  Payment  Notice. 

Coininent:  One  conunenter 
recommended  that  the  maximum 
annual  limitation  on  c:o.st  sharing  should 
be  published  no  later  than  )ulv  1  of  the 
year  prior  to  oi)en  enrollment,  with  a 
45-dav  comment  jieriod. 

l{(^si)ons(^:  W(!  understand  the  need  for 
issuers  and  .stakeholders  to  have 
adecpiate  time  to  consider  how  the 
maximum  annual  limitation  on  cost- 
sharing  should  b(;  a])])li(;d  in  the 
develoi)ment  of  plan  variations.  We  note 
that  in  later  beiudit  yixirs.  tlu;  maximum 
annual  limitation  on  co.st  sharing  will  be 
e.stablished  under  a  pixmiinm 
adjnstimmt  percentage  establisluul  by 
IIHS  in  the  annual  notice  of  Ixmefit  and 
])ayment  ])arameter.s  for  the  applicable 
plan  year. 

(Jonuiu^nt:  One  commenter  sugge.sted 
that  Hits  should  uot  adjust  the 


nuluctions  in  the  maximum  annual 
limitation  on  cost  .sharing,  as  these 
adjustments  could  affect  other  co.st- 
sharing  nKpiirements  that  a  State-ba.sed 
Exchange  might  put  in  ])lace  under  its 
authority  to  develop  certification 
.standards,  as  described  at 
§155.10()()(c)(2). 

Hf^sponsu:  We  believe  it  is  important 
to  make  these  adju.stments  to  ensure  that 
issuers  have  flexibilitv  when  developing 
their  jilan  designs.  Without  these 
adjustments,  it  could  b(!  difficult  for 
issuers  to  achieve  the  r(K]nired  actuarial 
value  levels  for  certain  plan  variations, 
while  com])lving  with  other  a])plicat)le 
rules  on  co.st-sharing  .structures,  such  as 
the  provision  at  1 5(i.42()(e). 
Additionally,  we  anticipate  working 
with  States  and  Exchanges  individually 
to  address  the  interaction  between  the 
standards  in  the  Payment  Notice  and 
any  additional  Exchange-specific 
certification  standards. 

L’onimen/;  One  conunenter  suggested 
that  when  silver  plan  variations  cannot 
be  accommodated  bv  the  AY  calculator. 
HHS  should  recpure  that  tlu;  AV 
determinations  lx;  (ratified  by  a  member 
of  the  American  Acadimiv  of  Actuaries. 

liesponsH:  We  clarify  that  the 
definition  of  and  standards  for 
determining  actuarial  value  in  §  15(i.2() 
and  §  15(i.l35  of  the  final  EllB/AV  Rule 
apj)ly  to  both  .standard  plans  and  jjlan 
variations.  Accordingly,  if  a  health 
l)lan’s  design  for  plan  variation  is  not 
(xjiupatible  with  the  AV  calculator,  the 
issuer  woidd  be  required  to  follow  the 
processes  s])edfied  in  §  1 58. 135(b)  of 
the  final  EllB/AV  Rule. 

Co;;)n?en/;  One  commenter  requested 
that  IIILS  clarify  which  ‘‘desinul  metal 
tier”  should  be  in])ulted  into  the  AV 
calculator  to  d(!termiue  the  AV  for  the 
silver  plan  variations. 

Ii(;sf}()ns(!:\\h',  hav(!  designed  the  AV 
Oalculator  such  that  users  may  select 
the  option  to  determine  whether  the 
plan  design  satisfies  the  plan  variations 
standards  finalized  here.  To  use  the  AV 
(Calculator  to  verify  the  AV  of  a  plan 
variation,  users  should  select  the 
indicator  that  the  ])lan  meets  the  co.st- 
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.sharing  reduction  standard,  and  select 
the  desired  metal  tier.  In  the  below 
table,  we  provide  guidance  on  which 


metal  tier  .should  be  chosen  to  align 
with  the  ex|)ecled  utilization  lor  each 
plan  variation.  Additional  intbrmation 


on  the  AY  Cialcadator  can  he  iound  at 

httpJ/cciio.cius.'^ov/ivsouiT.as/ 

ra^iiIdtions/indcx.litnilUpni. 


Table  22 — Desired  Metal  Tier  for  Silver  Plan  Variation  AV 


Household  income 

Silver  plan  variation  AV 

Desired 
metal  tier 

100-150  percent  of  FPL  . 

Plan  Variation  94  percent  . 

Platinum. 

150-200  percent  of  FPL  . 

Plan  Variation  87  percent  . 

Gold. 

200-250  percent  of  FPL  . 

Plan  Variation  73  percent  . 

Silver. 

(A)nuiidnt:  One  commenter  askcal  HI  KS 
to  clarify  how  silver  plan  variations 
could  he  designed  to  he  compatible  with 
1  kSAs. 

Itesponsd:  We  are  considering  this 
issue  and  will  })rovide  future  guidance. 

O’ommen/;  One  commenter  asked  if 
IIHS  could  make  i)uhlic  its  modeling 
nigarding  the  expected  rate  of  change  in 
cost-sharing  reiluction  eligibility  within 
a  plan  \’(!ar. 

I{dSf)onsfi:  HH.S  does  not  have  such  an 
analysis  tt)  share  at  this  time. 

(A)iuiu(nit:  Another  commenter  was 
concerned  about  the  ability  of  .States  to 
.supphunenl  cost-sharing  reductions 
und(!r  the  j)roiK)sed  ])olicy.  and 
reciuested  11H.S  give  .States  that  wish  to 
supplement  cost  .sharing  the  flexibility 
to  determine  wind  her  issuers  must  offer 
all  plan  variations. 

I{(‘S})onsd:  We  intend  to  work  with 
.States  to  as.sess  how  the  rerpiirements 
regarding  plan  variations  would  interact 
with  any  supplemental  cost -sharing 
reductions  a  .State  intends  to  ])rovidi!. 

Com/ne/d;  .Several  commenters 
recommended  that  HH.S  e.stahlish 
parameters  for  deductibles  in  silver  ])lan 
variations.  One  commenter  suggested 
that  cost-sharing  reductions  to  reach  the 
re(|uired  AY  levels  identified  in 

1.5(1. 420(a)  should  first  he  u.sed  to 
lower  the  deductible  and  then  reduce 
coinsurance  or  copayments,  and  that 
enrollees  should  receive  negotiated 
pharmacy  prices  during  the  deductible 
phase.  The  same  commenter  suggested 
waiving  or  nulucing  the  deductible  for 
outpatient  pharmacy  for  individuals 
eligible  for  co.st-sharing  reductions  and 
making  cost-sharing  reductions  in  the 
forms  of  lower  coinsurance  and 
cojiayments  available  to  enrollees 
assigned  to  plan  variations  immediately. 
One  commenter  asketl  for  allowances  to 
he  made  to  jiermit  issuers  to  develop 
innovative  plan  designs. 

IidS})nnse;:  We  believe  that  the 
.standards  we  are  finalizing  .strike  the 
ajjiirojiriate  balance  between  pnitecting 
consumers  and  preserving  QHP  issuer 
flexibility.  The  standard  in  ^  1.5(i.42()(e) 
that  cost  sharing  for  a  silver  jilan 
variation  not  exceed  the  corresjionding 


cost  sharing  for  a  standard  silver  plan  or 
silv(;r  plan  variation  with  a  lower  AY 
protects  low-income  populations  who 
are  assigned  to  plan  variations.  We  also 
clarify  that,  for  pur])oses  of  the  plan 
variations,  any  cost  sharing  that  an 
enrollee  would  have  Imumi  nujuired  to 
pay  under  the  .standard  ])lan.  hut  was 
not  rerpiired  to  pay  under  tlu;  plan 
variation,  should  not  he  applied  to  the 
annual  limitation  on  cost  sharing. 

(Joinniant:  .Several  commenters  sought 
clarification  on  whetluM-  issuers  must 
submit  a  silver  plan  variation  for  every 
plan  oUered  on  the  individual  market. 

Hasponsd:  We  clarify  that  for  eac:h 
silver  health  jilan  that  an  issum'  offers, 
or  intends  to  offer  in  the  individual 
market  on  an  Rxchange.  the  issuer  must 
submit  the  three  silver  plan  variations. 
This  policy  will  (m.sure  that  low-incouK! 
individuals  can  receive  cost-sharing 
r(!ductions  while  cmrolhul  in  anv  silver 
level  QHP  offered  through  the 
Kxc;hange.  consistent  with  .sciction  1402 
of  the  Affordable  (iare  Act. 

.S(;ctions  1.5(i.42()(h)  and  (d)  an; 
discu.s.sed  below  in  section  lll.E.4.i. 
related  to  the  sjiecial  cost-sharing 
reduction  rules  for  Indians. 

In  §  1.5(i.420(c)  and  (e).  we  projiosed 
additional  coverage  .standards  for  silver 
plan  variations  as  part  of  im])lementing 
section  1402.  In  §  1 .5(i.420(c),  we 
|)roj)o.sed  that  silver  plan  variations 
cover  the  same  benefits  and  include  the 
same  jiroviders  as  the  standard  silver 
plan.  W(!  further  jiroposed  that  silvcu' 
]3lan  variations  must  recpiire  the  .same 
out-of-]jocket  spending  for  himefits 
other  than  EHB.  Lastly,  we  pro])os(!d 
that  silver  plan  variations  he  suhjecT  to 
all  rcupnnmients  a])plicahle  to  the 
standard  silver  plan  ((!xc(!pt  for  the 
re(juirement  that  tlu;  plan  have  an  AY  as 
s(!t  forth  in  ^  1 .5(i. 140(h)(2)  of  the  final 
EHB/AY  Rule).  This  means,  for 
exampl(!,  that  silvcir  plan  variations 
must  meet  standards  relating  to 
marketing  and  lamefit  design  of  QHPs. 
network  adecpiacy  .standards,  and 
essential  community  providers. 
Although  these  requirements  an? 
implicit  because  a  plan  variation  is  not 
a  separate  ])lan,  we  proposed  the.se 


re(juir(!ments  explicitly  as  r(!gulatory 
standards  to  (msure  that  QHP  issuers 
develop  apiirojiriate  j)lan  variations. 

In  1 .5(). 420(e),  we  proposed  a 
.standard  to  govern  the  design  of  co.st- 
sharing  .structures  for  silver  jilan 
variations.  Under  this  approach,  the  cost 
sharing  for  enrollees  under  anv  silver 
plan  variation  for  an  EHB  from  a 
jirovider  may  not  exceed  the 
corresponding  cost  sharing  in  the 
.standard  silver  ])lan  or  any  other  silver 
])lan  variation  of  the  standard  silver 
jilan  with  a  lower  AY.  This  projiosed 
standard  would  apply  to  all  types  of 
co.st-sharing  reductions,  including 
reductions  to  deductihh  .  coinsurance, 
and  co-payments.  An  issuer  would  hav(i 
the  flexibility  to  vary  cost  sharing  on 
liarticular  benefits  or  jiroviders  .so  long 
as  that  cost  sharing  did  not  increase  for 
a  particular  h(;n(!fit  or  ])rovid(!r  in  higher 
AY  silver  plan  variations.  Ihir  the 
rea.sons  described  in  the  projiosed  ruh; 
and  considering  the  comments  received, 
we  are  finalizing  these  inovisions  in 
paragrajihs  (c)  and  (e)  as  jiroposed. 

(.'omnidiii:  A  numh(!r  of  c:ommenters 
sup])orted  the  requirement  that  silver 
plan  variations  cover  the  same  benefits 
and  include  the  same  providers  as  the 
standard  silver  jilan.  Several 
commenters  also  generally  .sui)])orted 
the  projiosal  that  the  cost  sharing  for 
enrollees  under  any  silver  plan  variation 
for  an  EHB  from  a  ])rovid(;r  may  not 
exceed  the  c:orres])onding  cost  sharing 
in  the  .stanilard  silver  plan  or  any  other 
silver  plan  variation  of  the  standard 
silver  ])lan  with  a  lower  AY.  (Ine 
commenter  siqiported  allowing  QHP 
issuers  to  have  great(!r  flexibility  to  vary 
cost-sharing  structures  across  jilan 
variations,  and  asked  for  clarification  on 
whether  QHP  issiuas  can  continue  to 
use  medical  management  jiolicies  for 
silver  plan  variations.  Another 
commenter  asked  whether  issuers  may 
.switch  between  cojiavments  and 
coinsurance  for  silver  plan  variations  as 
long  as  the  cost  sharing  in  aggregate 
does  not  exceed  that  of  ])lans  witli  lower 
actuarial  values. 

Hdsponsd:  We  are  finalizing  the  policy 
as  pro]K)S(Hl  at  §  1.5().42()(e).  We  intend 


Federal  Register / \^ol.  78,  No.  47 /Monday,  March  11,  201 3 /Rules  and  Regulations 


15485 


to  interi)r(!t  and  enforce  this  ])rovision 
such  that  a  QHl’  issuer  may  not  switch 
Ixitween  copayments  and  coinsurance 
for  silver  plan  variations  for  the  same 
henefit.  We  helieve  that  allowing  this 
ty])e  of  sul)stitution  could  nisult  in  an 
enrollee  being  snhjcict  to  gr(;ater  cost 
sharing  umha’  a  plan  variation  with  a 
higlnn’  AV,  which  l.'j().42()(e)  is 
intended  to  ])rohil)it.  However,  this 
|)rovision  does  not  limit  an  issuer's 
ability  to  appropriately  use  reasonable 
medical  management  technicpies  in 
managing  costs  consistcmtly  in  its  silver 
plan  variations.  We  also  direct  the 
commenter’s  attention  to  §  l.'j().12.'5(c)  of 
the  final  KHB/AV  Rule,  which  codifies 
this  |)rotection  in  connection  with  anti- 
discrindnation  rec|uirements.  anil 
section  l.'5(i3((l)  of  the  Affordable  Care 
Act. 

In  S  1. '18.420(11,  "'e  projjo.sed  that, 
notwithstanding  the  permitted  de 
miidmis  variation  in  AV  for  a  health 
j)lan  or  the  permitted  de  minimis 
variation  for  a  silver  plan  variation,  the 
AV  of  the  standard  silver  ])Ian  (which 
mu.st  he  70  ])ercent  i)lus  or  ndnns  2 
])(n'centage  points)  and  the  AV  of  the 
silver  plan  variation  ajjplicahle  to 
individuals  with  hou.sehold  incomes 
hiitween  200  and  2.50  ])ercent  of  the  FPL 
(which  mu.st  he  73  ])ercent  plus  or 
minus  1  percentage  jioint)  must  differ 
by  at  least  2  ])ercentage  ])oints.  We  are 
finalizing  the  ])rovision  as  proiiosed. 

Commen/;  .Several  commentms 
su])|)orte{l  this  reipdnanent.  Another 
commenter  was  concerned  about  the 
ability  of  issuers  to  create  a  viable  73 
percent  ])lan  variation  given  the  number 
of  ])lan  design  constraints. 

lif^sponsfi:  We  helieve  that  a  2 
piircentage  point  differential  will  ensure 
that  a  difference  in  co.st -sharing 
reductions  ])rovi(led  to  (!ach  income 
category  is  maintained,  while  i)roviding 
issuers  the  llexihility  to  adjust  cost- 
sharing  requirements  within  these 
standards. 

(1.  (Changes  in  Eligibility  for  Cost- 
.Sharing  Reductions 

In  §  150.425(a),  we  proposed  that  if 
the  Exchange  notifies  a  QHP  issuer  of  a 
change  in  an  enrollee’s  eligibility  for 
co.st-sharing  riHluctions  (including  a 
change  following  which  the  enrollee 
will  not  he  eligible  for  cost-sharing 
reductions),  then  the  QHP  i.ssuer  mu.st 
change  the  individual's  assignment  so 
that  the  individual  is  assigned  to  the 
aiqilicahle  standard  plan  or  plan 
variation.  We  also  proposed  that  the 
QHP  i.ssuer  effectuate  the  change  in 
eligibility  in  accordance  with  tlie 
effective  date  of  eligibility  i)rovided  by 
the  Exchange.  We  explained  in 
jireamhle  that  an  Exchange  woidd 


establish  such  dates  under  §  155.33()(f). 
We  notiul  that  if  an  enrollee  changes 
QHPs  after  tin;  effective  date  of  the 
eligibility  change  as  the  rissidt  of  a 
spiicial  enrollment  j)(n'iod,  once  the 
Exchange  notifies  tin;  i.ssuer  of  the  new 
Q1  IP  of  the  enrollment,  that  Q1  fP  i.ssuer 
must  assign  the  imrollee  to  the 
ap|)lical)le  standard  plan  or  plan 
variation  of  the  QHP  selected  hv  the 
imrollee.  consistent  with  S  1-50.41  ()(h). 

We  are  finalizing  these  provisions  as 
pro])osed. 

(Joiniiwnt:  (’.ommenters  generally 
su])ported  the  policy,  hut  several  stated 
that  a  change  in  an  enrollee's  eligihilitv 
for  cost-sharing  reiluctions  should  onlv 
be  a])])lied  prospectively.  One 
commenter  requested  that  HILS  clarify 
that  cost-sharing  reductions  woidd  not 
he  available  until  the  fir.st  day  of  the 
following  month,  to  eliminate  the  need 
to  re-adjudicate  claims.  Another 
commenter  suggested  that  if  retroactive 
changes  in  eligibility  for  cost-sharing 
reductions  are  permitted,  onlv  claims 
the  issuer  receives  after  the  effective 
date  of  the  new  assignment  should  he 
inoces.sed  under  the  new  co.st-sharing 
requirements. 

Udsponsa:  We  are  finalizing  the  jiolicy 
as  propo.sed.  This  policy  aligns  with  the 
eligibility  standarils  and  effective  dates 
])roposed  for  the  amendment  at 
S  155.330(0  of  the  |)roposed  Medicaid 
and  Exchange  Eligibility  Apjieals  and 
Notices  Rule,  which  aim  to  reduce  the 
need  for  retroactive  eligibility  changes 
for  co.st-sharing  reductions,  except  in 
certain  limited  scenarios,  discussed  in 
that  rule. 

(Jomiiidnt:  One  commenter 
recommended  that  HHS  ensure  that 
individuals  who  are  not  assigned  to  the 
a]iplicahle  plan  variation  in  a  timely 
manner  .should  he  refuntled  anv  co.st 
sharing  they  should  not  have  been 
res])on.sihle  for  after  the  effective  date  of 
the  eligibility  change. 

Rdsponsd:  We  helieve  that  it  is 
important  that  eligible  individuals 
receive  the  appro]n'iate  cost-sharing 
reductions  as  of  the  effective  date 
required  by  the  Exchange.  As  noted  in 
the  propo.sed  rule,  an  individnal  wonlil 
not  he  penalized  based  on  changes  in 
eligibility  for  cost -sharing  reductions 
during  the  henefit  year,  although  he  or 
she  would  he  ineligible  for  any  refund 
on  cost  sharing  to  the  extent  the  newly 
a])])licahle  deductible  or  annual 
limitation  on  co.st  sharing  is  exceeded 
by  prior  cost  sharing. 

(Joninidiil:  We  received  a  comment 
seeking  clarification  that  the  QHP  issuer 
he  held  harmless  for  any  cost-sharing 
reductions  providiul  hevond  the 
enrollee’s  actual  eligibility  level  .so  long 
as  the  QHP  issuer  makes  assignments 


and  reassignments  in  accordance  with 
Exchange  instructions. 

BdsponstrWh)  reiterate  that  our  final 
rule  requires  a  QHP  issuer  to  follow  the 
eligibility  instructions  from  an 
lixc.hange  in  ensuring  the  provision  of 
cost-sharing  reductions  and  |)lan 
variation  a.s.signments  under 
§  150.4  l()(a)  and  §  150.425.  Therefore,  a 
QHP  issuer  may  rely  upon  the  eligibility 
determination  sent  by  the  Exchange.  If 
a  QHP  i.ssuer  does  not  receive 
notification  of  an  eligihilitv 
redetermination,  the  QHP  i.ssuer  would 
not  he  permitted  to  re-assign  the 
enrollee  to  a  different  plan  variation  or 
.standard  plan. 

In  S  150.425(h).  we  j)ro])osed  that  in 
the  case  of  a  change  in  assignment  to  a 
different  plan  variation  (or  .standard 
|)lan  without  cost-sharing  reductions)  of 
the  same  QHP  in  the  course  of  a  henefit 
year  (including  in  the  ca.se  of  a  re- 
enrollment  into  the  QHP  following 
enrollment  in  a  different  plan),  the  QHP 
issuer  mu.st  ensure  that  any  co.st  sharing 
jiaiil  by  the  applicable  individuals 
under  the  previous  plan  variations  (or 
.standard  plan  without  cost-sharing 
reductions)  is  accounted  for  in  the 
calculation  of  deduc.tihles  and  annual 
limitations  on  co.st  sharing  in  the 
inilividual's  newlv  assigned  ])lan 
variation  (or  standard  jilan  without  cost 
sharing)  for  the  remainder  of  the  henefit 
year.  As  di.scussed  above,  we  noted  in 
the  preamble  that  a  change  from  or  to 
an  individual  or  family  policy  of  a  QHP 
due  to  the  addition  or  removal  of  a 
family  member  does  not  constitute  a 
change  in  plan  for  the  family  members 
originally  on  the  individual  or  family 
policv.  \V^;  are  finalizing  these 
provisions  as  jirojiosed. 

Conmwnt:  One  commenter  suggested 
that  enrollees  not  he  permitted  to  .switch 
QHPs  as  a  result  of  a  mill-year  c.hange 
in  eligibility  for  co.st-sharing  reductions, 
because  an  enrollee  could  mistakenlv 
forfeit  credit  for  previously  paid  cost 
sharing.  Another  commenter  suggested 
that  Exchanges  he  required  to  explain  to 
consumers  the  jiolicy  relating  to 
continuity  of  deductihles  and  annual 
limitations  on  co.st  sharing  and  the 
implications  of  switching  QHPs  mid¬ 
year. 

Rdsponsd:  Prohibiting  enrollees  from 
switching  QHPs  would  conflict  with 

155.420(d)(())  of  the  Exchange 
Establishment  Rule,  which  allows  an 
individual  who  has  a  change  in 
eligibility  for  cost-sharing  reductions  to 
imroll  in  or  change  from  one  QHP  to 
another  during  a  special  enrollment 
period.  We  note  that  enrollees  mav 
choose  a  plan  variation  of  the  same  Q1  IP 
in  order  to  ensure  that  any  co.st  sharing 
previously  jiaiil  by  the  individual  is 
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taken  into  account.  We  encourage 
Rxchanges  to  provide  inldrination  to 
c.onsniners  on  this  topic. 

One  connnenter  askcul  HHS 
to  consider  instituting  sate  harbors  if  the 
enrollee  already  met  the  annual  limit  on 
cost  sharing,  hut  dm;  to  lags  in  data  the 
Ql  II’  is  not  informed. 

Itcsponsa:  We  appreciate  the 
difficulties  canscul  hy  lags  in  data,  and 
anticipate  consulting  with  stakeholders 
to  j)rovide  guidance!  on  these  sorts  of 
operational  issues. 

('.oiumtfiil:  One  commenter  reepiested 
an  example  to  illustrate  whether  an 
individual  will  he  nuinired  to  satisfy  the 
additional  dculnctihle  amount  when 
moving  to  a  j)lan  with  a  higher 
d(!dnctil)le.  Another  commenter 
recommended  that  (hidnctihle  amounts 
carried  forward  to  a  poliev  with  a  lower 
deductible  be  counted  towards  the 
annual  limitation  on  cost  sharing. 

linsponsa:  In  accordance  with  the  rule 
finalized  here  at  §  l.'5(i.42.'j(l)).  as  long  as 
the  change  of  assignment  is  to  a 
diffenint  jilan  variation  of  tluisame 
QHl’.  anv  cost  sharing  paid  hv  the 
ap])iicahle  individual  under  the 
pnivions  plan  variation  must  he  taken 
into  account.  This  recpiirement  would 
akso  applv  to  Indians  who  change  plan 
variations  within  the  same  QHl’  as  a 
result  of  a  change  in  income,  such  as  an 
Indian  who  moves  from  a  limited  cost 
sharing  plan  variation  to  a  zero  cost 
sharing  ])lan  variation,  and  then  returns 
to  the  limited  cost  sharing  ])lan 
variation  of  the  same  Qlll’. 

Furthermore,  as  noted  in  the  |)ro|)osed 
ride,  an  individual  eligible  for  cost¬ 
sharing  reductions  would  not  he  eligible 
for  a  rediu;ed  copavment  or  coinsurance 
until  the  applicable  diiduclihle  has  been 
met.  For  example,  if  the  indivitlual 
.satisfies  a  .S.'iOt)  deductible  and  pays 
.Slot)  in  co-payments  in  one  plan 
variation,  then  moves  to  a  different  plan 
variation  of  the  same  QHl’  with  a  87.10 
deductible  as  a  result  of  a  change  in 
eligibility,  the  plan  would  apply  .8000 
towards  the  new  deductible  and  the 
individual  would  need  to  .satisfy  the 
riimaining  8110  of  the  new  deductible  to 
1)1!  eligible  for  the  reduced  co-jiayment 
or  coinsurance,  (ionverselv,  if  an 
enrollee  satisfies  a  8000  deductible  in  a 
standard  plan  and  tluin  moves  to  a  plan 
variation  of  tin;  same  Qlll’  with  a  8710 
diidnctihle  as  a  result  of  a  change  in 
(iligihilitv.  the  additional  81 10  the 
individual  alniady  jiaid  must  he  apiiliiul 
towards  the  reduced  annual  limitation 
on  cost  sharing  of  the  new  jilan 
variation,  llowiiver,  as  we  ex])lained  in 
connection  with  this  pro])o.sal.  the 
enrollee  would  not  receive  a  rebate  for 
the  amount  already  jiaid  above  the 
deductible  for  the  new  plan  variation. 


(Joiiinuint:  One  commenter  sought 
clarification  on  how  the  re(|uirement.s 
for  continuity  of  dednclihles  and  the 
annual  limitation  on  co.sl  sharing  would 
a|)|)ly  if  a  Qlll’  (tiirollee  becomes  eligible 
for  Medicaid,  and  then  later,  rii-iinrolls 
in  the  Ql  II’.  The  same  commenter  ask(!d 
how  the  iiolicy  would  aiijily  if  the 
individual  switches  to  a  different  Qlll’. 

l{(!Si)ons(!:  As  noted  in  the  pr()])o.s(!d 
rule,  the  reiiuirenutnt  regarding  the 
continuity  of  deductibles  and  out-of- 
jiocket  maxininms  would  apjily  as  long 
as  the  change  in  assignment  is  to  a 
differiint  plan  variation  of  the  .same 
QHl’.  We  inler])ret  this  to  include  re¬ 
enrollment  into  the  QHl’  following 
enrollment  in  a  different  Qlll’  or 
another  tyjie  of  coverage  such  as 
Medicaid  within  the  coverage  vear.  As 
we  also  noted  in  the  propo.sed  rule,  the 
Qlll’  issuer  is  not  prohibited  from  or 
reiinired  to  extend  the  continuity  of 
deductibles  and  annual  limitations  on 
co.st  sharing  policy  to  situations  in 
which  the  individual  changes  QIlI’s,  hut 
is  pormittiHi  to  extend  this  jiolicv, 
jirovidiul  that  this  extension  of  the 
policy  is  ajijilied  across  all  enrol  lees  in 
a  uniform  manner. 

('onunani:  One  connnenter  sought 
clarification  on  how  the  jiroposiid 
jiolicy  will  affect  the  reconciliation  of 
advance  jiayments  of  cost-sharing 
riiductions  with  actual  payments. 

l{(ispons(!:  Under  the  riiconciliation 
policy  finalized  in  this  rule,  cost-sharing 
reductions  jiroperlv  jirovided  in 
accordance  with  this  ride  will  he 
reimbnr.sed.  Thus,  if  an  enrollee  changes 
])lan  variations  mid-year  and  is  properlv 
credited  with  amounts  ])reviou.slv 
accumulated  towards  a  deductible,  then 
co.sl -sharing  reductions  on  copayments 
and  coinsurance  that  are  provided 
because  the  deductible  under  the  new 
plan  variation  is  reached  inori!  (piicklv 
are  reimbursable  as  part  of 
reconciliation. 

e.  Payment  for  (^ost-Sharing  Reductions 

We  propo.sed  to  im])lement  a  payment 
apjn'oach  under  which  we  would  make 
monthlv  advance  payments  to  issniiis  to 
cover  ])roject(!d  cost-sharing  riiduction 
amounts,  and  then  reconcile  tho.se 
advance  payments  at  the  end  of  the 
benefit  year  to  the  actual  cost-sharing 
reduction  amounts. This  ap])roach 
fulfills  the  S(!cr(!tary’.s  obligation  to 
make  “periodic  and  timely  payments 
eipial  to  the  value  of  the  reductions" 
under  seilion  14()2(c)(.'l)  of  the 
Affordable  (iari;  Act.  Wi;  ex])e(.t  that  this 


\Vi!  notcid  lliiil  llm.sii  piivnuMits  (holli  ii(lv:nu:(! 
iiiui  niconciliKl).  iiiul  tiu!  o.sliniiiUKl  or  iK:lii!il  cosl- 
sli.iring  r(!(lii(:tions  iindiM'lving  Ihoin.  aro  sul)jo(:l  to 
45  CKK  15(i.2«ll(i!)(l)(ii). 


a])])roach  would  not  reijuire  issuers  to 
fund  the  value  of  any  cost-sharing 
reductions  |)rior  to  reimbur.sement.  This 
ap])roach  is  similar  to  the  one  emploved 
for  the  low-income  subsidy  under 
Medicare  Part  1). 

We  are  finalizing  our  paynnint 
a])proach  as  ])roposed  with  five  .s|)ecific 
modifications.  The  first  two 
modifications  relate  to  reimbursement 
for  cost-sharing  reduidions  for  Indians, 
which  are  di.scns.sed  in  section  Ill.E.4.i. 
of  this  final  ruli!.  The  third  modification 
is  the  addition  of  paragrajih 
4}  11(i.43()(a)(4).  clarifying  that  i.ssuers  of 
mulli-Slate  plans  must  jirovide  the 
estimates  described  in  paragra])hs  (1) 
and  (2)  of  §  11(i.43()(a)  to  OPM,  rather 
than  the  Exchange,  in  the  time  and 
manner  e.stablished  by  (1PM.  The  fourth 
modification  authorizes  HHS  to  adjust 
the  advance  payments  for  cost-sharing 
reductions  during  the  benefit  year.  As 
we  acknowledged  in  the  propo.sed  rule. 
QflP  i.ssuers  will  have  access  to  limited 
data  on  its  expected  enrollees  prior  to 
2014.  which  could  rediu:e  the  accuracy 
of  the  estimates  used  to  develop  the 
advance  jiaymenl  amounts.  Because  we 
wish  to  u.se  the  advance!  pavnu!nt 
|)rocess  to  protect  QHP  i.s.su(!rs  from 
b(!ing  reiiuinul  to  b(!ar  thi!  entiri! 
financial  burden  of  providing  cost- 
.sharing  r(!ductions  over  the  benefit  year, 
w(!  are  finalizing  a  changi!  from  the 
pro|)os(!d  rul(!  to  authorize  HHS  to 
adjust  the  advance  payments  if  thi!  QHP 
issuer  jirovides  (!vidence.  c(!rtifi(!d  bv  a 
member  of  the  Ami!rican  Academv  of 
Actuaries  in  accordance  with  generally 
acce])teil  actuarial  princijiles  and 
methodologies,  that  thi!  advance 
payments  for  a  jiarticular  QHP  an;  likely 
to  be  substantiallv  different  than  the 
cost-.sharing  reduction  amounts 
provided  by  the  issuer  that  will  be 
reimbursed  by  HHS  after  the  end  of  the 
year  during  the  reconciliation  jiroce.ss. 
We  discn.ss  this  poliev  further  below  in 
relation  to  ^  116.430(1)). 

The  fifth  modification  is  to 
S  116.43()(c).  As  discussiKl  b(!low,  we  an; 
preserving  the  intent  of  the  provisions 
jiroposed  at  116.430(c)(1)  and  (2)  in 
iinalized  ])aragra])hs  (c)(1).  (2)  and  (1). 
This  restructuring  allows  for  the 
addition  of  ])aragra])h.s  (c)(3),  and  (4), 
which  ari!  established  in  an  int(!rim  final 
rule  with  comment  iniblishiul  elsewheri! 
in  this  issiH!  of  tlu!  Federal  Register.  In 
that  interim  final  rule  with  comment, 
we  describe  an  ap])roach  that  would 
liermit  a  QHP  issuer  to  calculate  the 
value  of  the  cost-sharing  reductions 
provid(!d  under  the  ni(!thodology 
described  in  this  final  rule  at 

116.430(c)(2),  or  to  u.se  an  alternative, 
.sim])lified  methodology,  under  which 
the  QHP  issuer  wouhl  calculate  the 
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value  of  the  cost-sharing  reductions 
])rovi(l(;(l  using  certain  sununary  cost- 
sharing  |)araineters.  As  discussed  below 
and  in  that  interim  final  rule  with 
comment,  we  l)eli(;v(!  this  flexil)ilitv  to 
use  an  alternative  methodologv  will 
reduce  tin;  administrative  hurdmi  on 
quo  issuers. 

(k)inin(^nt:  VVe  receiviul  several 
comments  on  our  proposed  ])aym(!nt 
ap])roach.  One  commenter  su])ported 
our  proposal  to  ])rovide  advance 
paynumts  and  then  reconcile  those 
advance  payments  at  the  end  of  the 
benefit  ytxir  to  the  actual  cost-sharing 
reduction  amounts.  Another  commenter 
suggested  that  the  advance  payimnit  and 
reconciliation  process  would  he  too 
cumhersome  and  instead,  HHS  should 
simply  reimburse  issuers  at  the  end  of 
the  year  for  the  actual  value  of  cost¬ 
sharing  reductions  j)rovided.  A  third 
commenter  agreed  that  an  annual 
rec:onciliation  process  would  he 
hurdensome.  and  suggested  that  in  the 
initial  years  the  submission  of  data  on 
the  amount  of  cost-sharing  reductions 
l)rovided  and  the  reconciliation  of 
j)ayments  should  he  optional.  These 
commenters  urged  that  in  future  years, 
mis  shoidd  reimburse  based  on 
monthly  estimates  of  the  amount  of 
cost-sharing  reductions  provided. 

liasponsc:  We  discuss  hidow,  in 
relation  to  1  .'j().4.3()(c)  and  (d),  our 
approach  for  addressing  commenttu  s' 
concerns  regarding  the  snhmission  of 
the  amount  of  cost-sharing  reductions 
])rovided  and  the  reconciliation  ])rocess. 

To  im])lement  our  propo.sed  payment 
a])])roach.  in  ^  1  .'5(i.43()(a)(  1  )(i)  through 
(iv),  we  proposed  that  for  each  health 
plan  that  an  issuer  offers,  or  intends  to 
offer,  in  the  individual  market  on  the 
Exchange  as  a  QHP.  the  i.ssuer  must 
provide  to  the  Exchange  annual Iv  prior 
to  the  benefit  year,  for  approval  by  HHS, 
an  estimate  of  the  dollar  value  of  the 


cost-sharing  reductions  to  he  provided 
over  the  hcmefil  ytxir.  If  the  QHP  is  a 
silver  health  plan,  the  submission  must 
identify  .se])arately  the  per  member  per 
month  dollar  vahu!  of  the  co.st-sharing 
ixiductions  to  he  jjrovided  under  each 
silver  ])lan  variation  identified  in 
§  1  .'j(i.42()(a)(l ),  (2).  and  (3).  And  for 
each  QilE.  regardless  of  m(;tal  level,  the 
submission  must  identify  the  per 
meml)er  per  month  dollar  value  of  the 
cost-sharing  reductions  to  lx;  provided 
under  the  z(;ro  cost  sharing  i)lan 
variation.  In  addition,  the  (\stimate 
should  he  accom])anied  hv  supporting 
doi.'innentation  validating  the  estimate. 
We  expect  that  Exchanges  w'ill  collect 
this  information  from  issuers  through 
the  QHF  certification  ])rocess  or  an 
annual  submission  process,  and  then 
send  the  information  to  HMS  for  review 
as  recpiired  by  §  l.'j(i.l()3()(h)(3)  finalized 
under  this  rule.  S(;ctions 
l.'5().43()(a)(l)(ii)  ami  l.'j().43()(a)(2)  are 
further  described  in  section  lll.E.4.i.  of 
this  final  rule. 

We  further  j)ro]3osed  that  issuers 
d(!velo])  the  (istimates  using  the 
m(;thodology  specified  by  HHS  in  the 
applicable  annual  HH.S  notice  of  benefit 
and  payment  ])arameters.  In 
§  l.'j(i.43()(a)(3),  W(!  ])n)|)osed  that  HHS 
apjjrove  estimates  tliat  follow  this 
imdhodology.  For  the  2014  benefit  year, 
we  ])ropos(ul  that  issmas  use  a 
methodoh)gy  that  utiliz(!S  the  data  that 
issuers  submit  iiiuUa'  ^  1.10. 420  and 
S  1.10.470.  As  a  r(;sult.  issuers  would  not 
h(!  r(!(|nired  under  this  ])ropo.sal  to 
submit  anv  additional  data  or 
su])])orting  documentation  to  receive 
advance  payments  in  benefit  year  2014 
for  the  value  of  the  cost-sharing 
reductions  that  would  he  |)rovided 
under  silver  plan  variations. 

Mcliiodology  for  Dovelopiny  Estimate 
of  Vcihio  of  (.'ost-Shoring  Roductions  for 


Si  Ivor  Plan  Variations  for  2014  Bono  fit 
Yaar. 

For  the  2014  hcaiefit  year,  we 
])ropo.sed  that  advance  payments  he 
(istimated  on  a  i)(a-  enrollee  per  month 
basis  using  the  following  formula: 

I’er  Enrollee  Per  Month  Advance; 
Faynu;nt  =  Monthly  Expected 
Allowed  Cilaims  Hosts  for  Silver 
Flan  Variation  x  (Silver  Flan 
Variation  AV  —  .Standard  Flan  AV) 

In  this  formula,  the  monthly  expected 
allowed  claims  cost  for  a  silver  ])lan 
variation  would  eepial  one-tW(;lith  of  the 
annual  ex])ected  allow(;d  claims  costs 
allocated  to  EHB,  other  than  .service;s 
descrihed  in  §  1,10. 280(d)(1),-**  for  the 
.standard  silver  plan,  multiplied  by  a 
factor  to  account  for  the  increa.sed 
utilization  that  may  occur  under  the 
s])ecific  plan  variation  due  to  the 
reduced  cost-.sharing  reejuirements.  As 
proposed  in  §  1.1(i.470.  the  QHF  issuer 
would  submit  the  expected  allowed 
claims  cost  information  to  the  Exchange 
annnallv.  The  Exchange  would  then 
r(;view  this  (;stimat(;,  and  submit  the 
approved  information  to  HH.S.  as 
descrihed  in  1 .1.1.1 030(h)(2)  above,  for 
use  in  the  advance;  paym(;nt  calculation. 
HH.S  would  then  multiply  the  monthlv 
(;x])ected  allow(;d  claims  cost  by  one  of 
the;  following  induced  utilization 
factors,  to  arrive  at  the  monthly 
(;x])ected  alU)wed  claims  cost  for  the 
particular  plan  variation.  We;  ])re)pose;el 
the  folle)wing  ineluce;el  ntilizatie)n  fae;tors 
haseel  een  e)ur  analysis  e)f  the;  expee;te;el 
eliffe;re;nce  in  (;xpe;neliture;s  fe)r  e;nre)lle;es 
in  QHFs  e)f  elifferent  ae:tuari;il  values. 

For  this  aneelysis,  we;  useel  the  Aeituarial 
Value  Cale;ulator.  develeepeel  by  HH.S 
using  the  Health  lntelligene:e;  (x)mpanv, 
EEC  (HlC)  elatahase  fre)m  e:ale;ndar  ve;ar 
2010.^*' 


TABLE  23— Induced  Utilization  Factors  for  Purposes  of  Cost-Sharing  Reduction  Advance  Payments 


Household  income 

Silver  plan  AV 

Induced  utili¬ 
zation  factor 

100-150  percent  of  FPL . 

Plan  Variation  94  percent . 

1.12 

150-200  percent  of  FPL . 

Plan  Variation  87  percent  . 

1.12 

200-250  percent  of  FPL . 

Plan  Variation  73  percent  . 

1.00 

In  the  se;e:e)nel  half  e)f  the;  fe)rmida.  we 
pre)])e).se;el  the;  multi])lie:atie)n  eef  the 
me)nthlv  e;xi)ee:teel  alle)weel  e:laims  ce).st 
leer  the  partie:ular  plem  variation  by  the; 
eliffere;ne:e;  in  AV  he;twee;n  the  stanelarel 
silver  plan  emel  the  plan  variation.  We 


ISiisiul  on  the;  eloliiiilioii  of  "cost  .shin  ing"  in  4.'j 
CFR  I5(i.2(l  iinel  limits  on  e;osl -shining  riiductieiiis  in 
s(;e:lion  14e)2{(:)(4)  of  Iho  Afforeliihlo  Can;  Act.  cost- 
.sharing  roelneitions  art;  only  pren  ieloel  on  HUB.  In 


])re)j)t)se;tl  te;  use  the  ;te:tuarial  veiluets  t)f 
the;  QHFs  anel  .silve;r  phm  v;iri;itie)ns  thiit 
the;  Exe:h;mge  will  submit  te;  HH.S  uneler 
^  11.1.1  ()3()(a)(2). 

W'e  are;  finalizing  the;  me;the)ele)le)gy  fe)r 
eletermining  aelvance;  i)ayments  fetr  the 


iielelition.  *5 1  .')ti.2Ke)(o)(1  )(i)  stiiteis  thiit  if  ii  Ql IB 
jirovidos  ceivonigo  of  siirviceis  dosia  ihiul  in 
piii'iigraph  (d)(1)  of  that  section,  the  QHB  issuer 


2014  heiu;fit  yeetr  as  propeisetel.  As  neiteel 
above,  we;  :tre;  also  eteleling  p:tragr;iph  (4) 
to  1 1().430(;i).  e:larifving  that  issuetrs  eif 
multi-.Stiite;  plans  must  preiviele  the 
e;stimate;.s  ele;.se:rihe;el  in  paragniphs  (1) 


must  not  ii.se  Federal  hinds,  including  cost-sharing 
reductions,  to  jiav  for  the  service. 

IUIp://criio.cms.;^()v/n:s()itr(:oK/iviiiiI(!ti()ns/ 

inilrx.hlinUtpm. 
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and  (2)  ot  1  .')(i.43()(a)  to  Ol’M,  in  the 
time  and  manner  established  l)y  OOM. 

In  §  1. 'it). 430(1)),  we  proposed  making 
l)eriodi(:  advance  payments  to  issuers 
l)ased  on  the  approved  advance 
estimates  |)rovided  under  1  .'it).43t)(a) 
and  the  actual  enrollment  inrormation. 
We  propo.sed  to  use  the  methodologv 
described  above  to  determine  the 
amount  oi  these  advance  pavmenls.  We 
are  linalizing  the  ])rovisions  at 

l.'it).43t){a)  and  (1))  relating  to  the 
ajivance  payments  as  ])roj)osed.  with  the 
following  modillcation.  In  response  to 
comments  discn.ssed  below,  we  are 
adding  snhparagraj)h  (h)(2)  in  the  final 
rule  to  authorize  HlhS  to  adjust  the 
advance  pavment  amount  fora 
particular  Q1  IP  during  the  benefit  year 
if  the  QllP  issuer  provides  evidence, 
certified  by  a  member  of  the  American 
Academy  of  Actuaries  in  accordance 
with  generally  accepted  actuarial 
principles  and  methodologies,  that  the 
advance  i)ayments  fora  particular Q1  IP 
are  likely  to  he  substantially  different 
than  the  co.st -sharing  reclnction  amounts 
that  the  QtlP  i)rovides  that  will  he 
reimbursed  by  IIHS.  Although  QHP 
issuers  will  he  made  whole  for  the  value 
of  all  co.st -sharing  reductions  provided 
through  the  reconciliation  process  after 
the  close  of  the  benefit  year,  we 
recognize  that  in  certain  situations.  QllP 
issuers  may  recpiire  adjustments  to  the 
advance  pavments  {hiring  the  benefit 
year.  We  do  not  include  in  this  final 
ride  a  formal  ])rocess  for  the  submission 
of  information  for  the  adjustment  of 
advance  pavments  because  we  believe 
the  need  for  an  adjustment  will  he  rare, 
and  the  circumstances  necessitating  the 
adjustment  will  likely  he  unifjue  to  each 
QllP  issuer.  lllhS  is  also  considering 
other  mechanisms  for  mid-year 
adjustments  to  advance  pavments  to 
ensure  that  QHP  issuers  are  jjrovided 
sufficient  advance  payments  and  to 
safeguard  Federal  funds.  We  anticipate 
providing  further  details  on  such 
mechanisms  in  fnture  rulemaking.  We 
akso  anticipate  working  closely  with 
QHP  issuers  in  order  to  monitor 
whether  the  advance  ])ayment.s  are 
likely  to  he  significantly  greater  than  or 
le.ss  than  the  reconciled  cost-sharing 
reduction  amounts. 

Comsumt:  We  receiveil  several 
comments  on  the  methodologv  for 
develo|)ing  estimates  of  the  value  of 
cost-sharing  reductions  for  advance 
jiayments.  One  commenter  stated  that 
the  formula  appeared  to  he  appro|)riate 
and  will  likely  result  in  accurate 
estimates.  However,  the  commenter  was 
concerned  that  the  formula  could 
produce  results  that  vary  based  on 
member  rating  factors. 


/fe.s/jon.w;  As  discussed  in  the 
pro])osed  Payment  Notice  in  regard  to 
the  suhmi.ssion  of  the  expected  allowed 
claims  costs  under  l.')(i.47()(a)  and  (c). 
which  is  the  basis  of  the  pro])o.sed 
methodology  for  estimating  the  value  of 
cost-sharing  reductions,  we  expect 
issuers  to  calculate  the  expected 
allowed  claims  cost  for  a  plan  based  ou 
the  cost  of  the  Id  IB  for  all  enrollees  in 
all  j)lans  in  the  relevant  risk  jiool  under 
t?  1. ')('). ttO  of  the  final  Market  Reform 
Ride,  and  not  across  a  standardized 
])opnlation  or  a  plan-specific 
])opulation.  This  approach  should 
average  the  effects  of  the  allowable 
rating  lactors  on  plan  liability. 

Therefore,  we  believe  the  results  of  the 
formula  will  he  a])])ropriately  adjusted 
for  the  allowable  rating  factors. 

(k)nun(nit:  Although  commenters 
generally  supported  adjusting  the 
expected  allowed  claims  costs  by  an 
induced  utilization  factor,  one 
commenter  stated  that  the  proposed 
factors  do  not  adiupiately  account  for 
changes  in  utilization  as  enrollees  in 
plan  variations  may  also  use  more  high- 
cost  services. 

/fe.s/jfm.se:  We  recognize  that 
additional  adjustments  are  uecessarv  to 
account  for  the  ex])ected  increased 
utilization  of  enrollees  in  plan 
variations,  and  as  a  result  created  a  cost- 
sharing  reduction  adjustment  for  the 
HI  IS  risk  adjustment  imuiel.  As 
de.scrihed  in  .section  lll.B.3.h.  of  this 
final  rule,  this  factor  will  hel]) 
com])en.sate  QHP  issuers  with  a  high 
uumher  of  enrollees  that  (lualify  for 
co.st -sharing  red ui;l ions. 

(k)iununit:  W’l'.  received  comments 
asking  for  additional  detail  on  the 
process  that  HlhS  will  u.se  to  a])prove 
the  advance  pavment  amounts.  One 
commenter  asked  that  Issuers  he 
permitted  to  make  adjustments  to  the 
advance  payment  amounts  to  account 
for  enrollment  ilnctnations  or  changing 
deinogra])hics  of  their  enrolled 
])opulation.  Another  commenter 
suggested  that  a  proce.ss  he  develojied  to 
handle  discrejiancies  in  the  advance 
])ayments  on  a  jirospective  basis. 

/fe.s'pon.se;  Section  1  .')().43()(a)(3)  as 
finalized  here  .states  that  HHS's 
a])])roval  of  the  advance  payment 
amounts  will  he  ha.sed  ou  whether  the 
e.stimate  is  made  consistent  with  the 
methodology  sjiecified  in  the  HHS 
notice  of  benefit  and  pavment 
parameters. 

In  addition,  as  di.scus.sed  above,  in 
respon.se  to  the  comments  received,  we 
are  finalizing  an  additional  ])rovisiou  to 
allow  HHS  to  adjust  the  advance 
])ayment  amount  for  a  jiarticular  QHP 
during  the  benefit  year  if  the  Q1  IP  issuer 
provides  evidence  that  meets  certain 


standards.  The  addition  of  suhparagra])h 
(1))(2)  aligns  with  our  goal  to  reduce  the 
financial  burden  resulting  from  cost- 
sharing  reductions  on  QHP  issuers 
during  the  heuefit  year,  our  jiroposal  to 
|)erform  periodic  reconciliations,  and 
the  commmits  received. 

In  1 .')(). 4.3()(c).  we  pro|)osed  that  a 
Ql  IP  issuer  report  to  1 IHS  the  actual 
amount  of  cost-sharing  reductions 
])rovided  for  use  by  HHS  under 
§  !.')(). 43()(d)  in  jierforming  jieriodic 
reconciliations  of  the  advance  payments 
to  the  cost-sharing  reductions  actually 
])rovided.  We  noted  that  additional 
s])ecifications  regarding  the  suhmi.ssion 
of  actual  cost-sharing  reduction 
amounts  will  he  ])rovided  in  future 
guidance;  however,  the  preamble 
indicated  our  expectation  that  QHP 
issuers  will  submit  the  actual  amount  of 
cost-sharing  reductions  provided  after 
the  close  of  the  benefit  year.  In 
§  1 .')(). 43()(c)(l )  and  (c)(2).  we  pro])osed 
s])ecific  standards  for  the  reporting  of 
cost-sharing  reduction  amounts.  In 
S  !.')(). 4.3()(c)(l),  we  projiosed  that  in  the 
case  of  a  heuefit  for  which  the  QHP 
issuer  comjiensates  the  a])plicahle 
jirovider  in  whole  or  in  part  on  a  fee- 
fdr-service  basis,  the  QHP  issuer  submit 
the  total  allowed  costs  for  essential 
health  heuefits  charged  for  an  enrollees' 
policy  for  the  benefit  year,  broken  down 
hv  what  the  issuer  jiaid.  what  the 
enrollee  paid,  and  the  amount 
reimbursed  to  the  jirovider  for  the 
amount  that  the  enrollee  would  have 
paid  under  the  .standard  QHP  without 
cost-sharing  reductions.  In 
S  l.')(j.4:t()(c)(2).  we  pro])o.sed  that  in  the 
case  of  a  benefit  for  which  the  QHP 
issuer  compensates  the  applicable 
])rovider  in  any  other  manner  (such  as 
on  a  capitated  basis),  the  QHP  issuer 
submit  the  total  allowed  costs  for 
essential  health  benefits  charged  for  an 
enrollees’  iiolicy  for  the  benefit  year, 
broken  down  by  what  the  issuer  jiaid, 
what  the  enrollee  paid,  and  the  amount 
that  the  enrollee  would  have  paid  under 
the  standard  QHP  without  cost-sharing 
reductions.  When  we  referred  to 
compensation  made  on  a  i;apitated  basis 
in  this  context,  we  meant  a 
comjiensation  model  under  which 
issuers  make  jiayments  to  providers 
ha.sed  on  a  contracted  rate  for  each 
enrollee.  commonlv  referred  to  as  a 
“per-memher-])er-month”  rate, 
regardless  of  the  nnmher  or  ty])e  of 
.services  provided.  We  noted  that  a  non- 
fee-for-service  jirovider  is  not  reijuired 
to  he  reimbursed  by  the  issuer. 

However,  we  indicated  that  we  exjiected 
that  issuers  and  jiroviders  in  non-fee- 
for-.service  arrangements  would  make 
available  to  jiroviders  compensation  for 
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cost-sliiiring  reductions  tlirough  tlieir 
iKigotiatod  capitation  paynionts.  Wo 
sought  coininonts  on  this  assumption 
and  other  |)ayment  ai)])roaches  for  QUPs 
that  us(!  a  capitatcul  system  to  |)ay 
providers. 

In  1 .')(). 4:t()(d).  we  pro]){).sed  to 
periodically  niconcih!  advance; 
paym(;nl.s  to  issuers  again.sl  the  actual 
cost-sharing  reduction  amounts  re])orted 
und(;r  1  .‘)(i.43()(c).  'rhus.  where  a  Qill’ 
issu(;r  compensates  a  provider  in  whole 
or  in  |)art  on  a  fee-for-.servie;(;  basis,  we 
would  reconcile  the  advance  payments 
])rovided  to  the  issn(;r  against  the  actual 
amount  of  cost-sharing  reductions 
reimhnrsed  to  providers  and  provided  to 
enrolle(;s.  Where  the  QllP  i.ssuer 
compensates  a  ])rovich;r  under  another 
arrangement,  such  as  a  cajntated 
arrangement,  we  woidcl  reconcile  the 
advance  j)ayments  made  to  issuers 
against  the  actual  cost-sharing  reduction 
amounts  provided  to  enrollees. 

We  an;  finalizing  paragraj)!)  (d)  as 
propos(;d.  However,  as  noted  before,  we 
are  modifying  ^  l.'jti. 430(c).  We  arc; 
])r(;si;rving  the  inf(;nt  of  tlu;  ])rovisions 
proposed  at  §  1  .'5().43()(c)(l )  and  (2).  but 
r(;.st met u ring  the  ])rovisions  into 
finaliz(;d  paragraphs  (c)(1).  (2)  and  (.'5). 
'I’liis  r(;structuring  allows  for  the 
addition  of  |)aragra])hs  (c)(3)  and  (4). 
which  are  established  in  an  interim  final 
rule  with  comment  ])uhlish(;d  elsewhere; 
in  this  issm;  of  the  Federal  Register,  and 
discussed  below. 

In  this  final  rule,  we  sim])lify  the 
language  ])ro])osed  at  15().43()(c)(l)  so 
that  it  applies  to  all  benefits,  including 
tho.se  for  which  the  QHP  issuer 
compensates  the  a])])lical)le  ])rovider  in 
a  manner  other  than  fee-for-service. 
Specifically,  we  (;stah!i.sh  that  a  QHP 
issuer,  for  each  plan  variation  that  it 
offers  on  the  Exchange,  submit  to  HHS, 
in  the  manner  and  timeframe 
established  by  HHS,  for  each  poliev,  the 
total  allow(;d  costs  for  EHB  charged  for 
the;  j)olicy  for  the  benefit  y(;ar,  broken 
down  hv:  (i)  The  amount  the  issuer 
])aid;  (ii)  the  amount  the  enrollee(s) 
paid:  and  (iii)  the  amount  the  enrollee(s) 
would  have  ])aid  under  the  standard 
])lan  without  cost-sharing  r(;ductions.  In 
paragra])h  (c)(2).  we  codifv  in  regulation 
text  the  methodology  discu.ssed  in  the 
])reaml)le  of  the  ])roiK)sed  rule  for 
calculating  the  amount  the  enrollee(s) 
would  have  ])aid  under  the  .standard 
])lan  without  cost-sharing  reductions. 
\Ve  s])ecify  that  QHP  issu(;rs  mn.st  ai)])ly 
the  actual  cost-sharing  r(;{iuirements  for 
the  standard  plan  to  the;  allowed  costs 
for  EHB  under  the  enrollee’s  policy  for 
the  benefit  year. 

Ea.stly,  we  estahlisli  in  paragraph 
(c)(.'j)  that  in  the  ca.se  of  a  benefit  for 
which  the  QHP  issuer  com])ensates  an 


a])plical)l(;  provider  in  whoh;  or  in  part 
on  a  fee-for-s(;rvice  basis,  allowed  costs 
a.ssociat(;d  with  tin;  l)(;nefil  mav  he 
included  in  the  calculation  ofllu; 
amount  that  an  enrolle(;(s)  would  have; 
paid  uud(;r  tlu;  standard  plan  without 
cost-sharing  n;duclions  only  to  tlu; 

(;xtent  tlu;  amount  was  eitlu;r  pavahle  hv 
tlu;  enroll(;e(s)  as  cost  sharing  under  tlu; 
j)lan  variation  or  was  r(;imhur.s(;d  to  tlu; 
provid(;r  by  tlu;  QHP  i.ssu(;r.  This 
provision  has  the  .sanu;  (;ffect  as  the 
language  in  ^  1  .'i(i.43()(c)(l )  of  tlu; 
pro])osed  rule.  Although  we  do  not 
sj)(;cify  a  similar  ])rovision  for  i.ssiu;rs 
and  providers  in  non-fee-for-service 
arrangements,  we  t;x])ect  that  tho.se 
issu(;rs  will  compensate  ])rovider.s  for 
co.st-sharing  reductions  through  other 
payment  proc(;s.s(;s. 

CoinntHnt:  W(;  received  a  numher  of 
comments  stating  that  the  reporting 
re(iuir(;nu;nts  under  l.‘5().43()(c)  are  too 
burdensome.  Commenters  iu)t(;d  that 
although  the  r(;i)orling  and 
r(;conciliation  proce.ss  is  a])|)ropriate  for 
the  Medicare;  Part  D  Eow-Inconu; 
Snhsidv  Program,  nu;dical  l)en(;fits  an; 
more;  compl(;x  than  pharmaceutical 
h(;nefits  and  oft(;n  have  a  longer  lag 
l)(;tw(;(;n  submission  and  adjudication. 
(]omnu;nters  stated  that  to  meet  the 
r(;porting  n;(iniri;nu;nts  nnd(;r 
1  .')(i.43()(c),  QHP  issuers  would  need  to 
r(;-adjudicat(;  (;ach  claim  for  enroll(;es 
receiving  cost-sharing  reductions  in 
order  to  d(;termiiu;  tlu;  difference  in  cost 
sharing  l)etw(;en  the  ap])lical)le  ])lan 
variation  and  the  standard  plan.  This 
proce.ss  could  r(;(|uire  the  d(;velo])nu;nt 
of  new  information  systems  in  a  short 
jjeriod  of  time.  One  commenter  stat(;d 
that  QHP  issuers  could  provide  HHS 
with  access  to  memher-level  claims  data 
for  enrollees  receiving  cost-sharing 
reductions  through  a  di.stributed  data 
model,  similar  to  the  a])proach  u.sed  for 
the  risk  adjustment  j)rogram.  The 
commenter  stated  that  this  would 
simplify  admini.strative  ])roces.ses  and 
])rovide  issuers  with  mon;  lime  to 
modify  their  H’  systems.  VVe  also 
received  several  comments  suggesting 
that  HHS  should  allow  QHP  issuers  to 
calculate  an  estimate  of  the  value  of 
cost-sharing  r(;duclions  at  the  end  ofllu; 
year  using  a  formula  similar  to  that  us(;d 
for  tlu;  advance  payments,  hut  based  on 
the  actual  claims  exi)eri(;nce  of  the 
enn)lle(;s.  I’he.se  calculated  amounts 
could  In;  us(;d  for  a  reconciliation 
process,  and  would  place  less  of  a 
r(;j)orling  burden  on  issuers, 
(iommenlers  also  oflered  another 
alternative  approach  und(;r  which 
issuers  would  file  with  the  a])pro])riate 
State  de])artment  of  insurance  an 
adjusted  net  claims  rate  for  each  of  their 


])lan  variations.  HHS  would  then 
r(;imhurse  QHP  i.ssiu;rs  for  cost-sharing 
r(;dnctions  by  mnltiplying  the  nnmh(;r 
of  (;nrollee.s  in  each  jilan  variation  hv 
the  difference;  in  net  claims  for  the  j)lan 
variation  and  the  standard  plan. 
Comnu;nters  akso  r(;(|n(;st(;d  additional 
guidance;  e)n  the;  re;])e)rting  anel 
re;e;e)ne;i  1  iiit  ie)n  pre)e:e;ss. 

Hasponst!:  In  the;  initial  ye;ars  eef  the; 
Exe;hange;s.  he;fe)re;  aele;eiu;ite;  elatii  is 
available;  e)n  the;  e:e)sts  lluit  will  he; 
asse)e:iate;el  with  QHPs  anel  their  j)lan 
variatieens,  we;  believe  it  is  ne;e:e;.s,sarv  te) 
halane.e;  the  ne;e;el  te;  .safeguarel  Fe;ele;ral 
funels  anel  the  ne;e;el  to  minimize;  hurelen 
em  issuers.  The;re;fe)re.  as  ne)te;el  ahe)ve. 
we  eire  re;strue;turing  §  l.‘i(i.43()(e;)  te) 
alle)w  feu'  the  aelelitie)n  of  jjaragrajjhs 
(e:)(3)  anel  (4).  whie;h  are  e:.stahlishe;el  in 
an  interim  final  rule;  with  e;onmu;nt 
])ublishe;el  else;whe;re;  in  this  issue;  eef  the; 
Federal  Register.  Paragraph  (e;)(3) 
permits  QHP  issuers  te)  e:he)e)se;  to 
e:ide:ulale;  the  ame)unts  that  we)ulel  have 
l)e;e:n  paiel  unele;r  the  stanehirel  plan 
withe)nt  e:e)st-sharing  re;elue:tie)ns  using  a 
siniplifie;el  nu;the)ele)le)gy.  Hnelerthis 
simplifieel  me;the)ele)le)gv.  as  ele;,se:rihe;el  in 
])anigraph  (e:)(4).  a  QHP  issuer  may 
e:ale:ulate;  the;  value;  e)f  the;  e;e)st-sharing 
re;elue:lie)ns  ])re)viele;el  hv  using  a  feermnla 
haseel  e)n  e;e;rt<iin  snmmarv  e:e).st-sharing 
])aranu;te;rs  e)f  the  stanelarel  ])lan.  ap|)lie;el 
te)  the;  te)tal  alleeweel  e:e).sts  feu'  e;ae;h 
pe)lie;y.  We;  l)e;lie;ve;  this  ;mu;nehne;nt  will 
alle)w  QI  IP  i.ssne;rs  te)  e:he)e)se;  the; 
me;the)ele)le)gy  that  l)e;st  aligns  with  their 
e)pe;ralie)nal  prae;tie:e;s.  whie:h  she)ulel 
reelneie;  the;  aelministrative;  hnrelen  e)n 
issue;rs  in  the  initial  ye;ars  e)f  the; 
Exe:hanges. 

(jonniu^nt:  We;  re;e;e;ive;et  several 
e:e)mments  stating  that  both  the  aelvane;e 
payments  anel  the;  ree:e)ne:iliatie)n  ])re)e:e;ss 
should  ae:e:e)unt  fe)r  the  full  ce)st  of  any 
inelue.eel  utilizatie)n  resulting  from  the 
e;e)st-sharing  re;eluctie)ns. 

Resi)unse:  See;tie)n  14()2(e:)(3)  preevieles 
lor  the  Se;cre;tarv  eef  HHS  to  make; 
payme;nts  te)  QHP  issuers  e;e)ual  te)  the 
value  of  the;  e:e)st-sharing  re;elue:tie)ns.  We; 
interpret  this  provisieen  to  re;eiuire;  the; 
See:re;tarv  te)  reimburse  QHP  issuers  fe)r 
the  re;elue;tie)n  in  e:e)st  sharing  asse)e;iate;el 
with  any  inelue;e;el  ulilizatie)n;  he)we;ve;r. 
we  ele)  ne)t  believe  this  ])re)vi.sie)n 
])re)viele;s  fe)r  the;  reimhnrsemeait  e)f  the; 
remaining  ))lan  liahilitv  re;snlting  fre)m 
any  inelue;e;el  utilizalie)n.  The;re;fe)re;.  we; 
finalize;  the;  paym(;nt  me;the)ele)le)gy  as 
j)re)pe).seel. 

(A)n)iuont:  In  re;s])e)nse;  te)  the 
pre)visie)n.s  pre)pe)se;el  in  §  l.')().43()(e;) 
nneler  whie;h  QHP  issne;rs  we)ulel  submit 
te)  HHS  the  |)e)rtie)n  e)f  the  te)tal  alle)we;el 
e:e)sts  fe)r  EHB  ])aiel  by  the  enre)lle;e.  e)ne; 
e:e)mme;nter  ne)teel  that  issuers  e;anne)t 
report  this  ame)unt  with  e:e;rtainty  sine;e; 
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the  provider  ultimately  collects  this 
amount  from  the  eurollee. 

We  clarify  that  QHP  issums 
should  r(!port  the  amount  that  a 
provider  i;ould  charge  to  an  enrol le(!, 
accounting  for  the  cost-sharing 
r(!duction.  We  also  clarifv  that  the 
amount  reportcul  as  paid  hv  the  enrollee 
should  include  any  cost  sharing  paid  hy 
a  third  party,  including  a  State,  on 
hidialf  of  the  enrollee. 

(A)i}ininnt:  \Vv.  ri'ceived  sevtual 
comments  that  the  reporting 
riupiirements  umha-  l.'j().43{)(c)  will  he 
difficult  for  is.suers  to  meet  that  do  not 
use  fee-for-service  reimhursement 
methods.  Commenters  suggested  that 
such  issuers  should  receive  capitatcul 
payments  and  he;  exem])t  from  the 
reconciliation  process. 

Responsa:  We  support  the  use  of  such 
payment  methods  by  issuers  to  ])ay 
providers:  therefore,  the  restriction 
finalized  at  1  .')().48()(c)(.'))  do(!s  not 
a})plv  to  i.ssuers  that  do  not  use  fee-for- 
service  reimhursement  methods. 
lloweviM'.  we  believe  that  the.se  i)lans 
nm.st  still  niconcile  the  advanc:e  cost¬ 
sharing  reductions  payments  they 
r(!C(Mve  from  the  Fechual  government. 

(Comment:  Another  commenter 
propo.sed  that  QllP  issuers  make 
available  to  providers  tin;  amounts 
niported  under  1  .‘j(i.48()(c).  The 
commenter  stated  that  this  iiddnnation 
would  allow  provid(!rs  to  vta  ifv  that 
(Mirollees  receivcal  the  cc)iTect  cost- 
sharing  nuluctions  and  to  identify  any 
inappropriat(i  payments  from  QHP 
i.ssuers. 

/fe.s/jon.se;  At  this  time,  we  are  not 
addressing  this  issue,  hut  encourage 
QllP  issiKirs  and  providers  to  develop 
processes  to  sui)port  the  provision  of 
cost-sharing  rcKluctions. 

We  proposed  in  l.'j(i.4:f ()((?)  that  if 
the  actual  amounts  of  cost-sharing 
nuluctions  exceed  the  ailvance  payment 
amounts  provided  to  the  i.ssuer.  HHS 
would  reimhur.se  the  issuer  for  the 
shortfall,  a.ssuming  that  tin;  issuer  has 
submitted  its  actual  cost-sharing 
nuluction  amounts  to  HHS  in 
accordance  with  1  .')(i.48()(c).  If  the 
actual  amounts  of  cost-sharing 
r(;ductions  an;  less  than  the  advanct; 
pavment  amounts  i)rovid(;d  to  the 
issiK!!’.  we  |)ro|)os(!d  that  the  QllP  issuer 
must  r(!|)ay  the  difference  to  ill  IS. 

In  1  .'i(>.48(){n.  we  propo.sed  rules  on 
advance;  |)aym(;nt  ami  reimhurseimait  of 
cost-sharing  reductions  during  .spe;cial 
transitional  periods  of  coverage  where 
(;ligil)ility  and  enrollment  are  uncertain, 
including  r(;(iuireim;nts  relating  to  cost¬ 
sharing  reductions  provided  during 
grace  p(;riod.s  following  non-payment  of 
pr(;mium.  In  1 5().48()(f)(l ).  we 
jeroposed  that  a  QllP  i.ssuer  will  he; 


eligible  for  reimhursement  of  cost- 
sharing  reductions  jirovided  i)rior  te)  a 
ti;rmination  of  coverage  effective;  elate, 
f’urthermejre.  any  aelvane;e;  ])avme;nts  of 
e:e).st-sharing  re;elue:tie)ns  weuilel  he;  jjaiel 
te)  a  QHP  issuer  fe)r  e:e)ve;rage;  i)rie)r  te;  a 
eleterminatieen  e)f  te;rmiu:itie)u.  iue:lueling 
eluring  anv  grae:e;  ])e;rie)el  as  ele;se:rihe;el  in 
t?  t.'j.').4:f()(h)(2)(ii)(A)  anel  (H).  'fhe 
eleterminatie)!!  e)f  te;rminiitie)n  e)e:e:urs  een 
the;  elate;  that  the;  l'Ne:hange;  .semis 
te;rminatie)n  infe)rmatie)n  te;  the;  Qlli’ 
issue;!'  anel  111  IS  uneler  §  1  .'j,'i.4.'t()(e:)(2). 
The;  QllP  issuer  weeulel  he  re;eiuire;el  te; 
re;piiy  :mv  aelvane:e;  payments  e)f  e:e)st- 
sharing  reeluctieens  maele;  with  re;s])e;e:l  te; 
any  meenth  after  .my  terminatie)n  e)f 
e:e)verage;  e;ffe;e;tive  elate;  eluring  a  grae:e 
])e;rie)el.  A  QllP  i.ssuer  ge;nerally  weeulel 
ne)t  he  eligible  for  re;imhurseme;nt  e)f 
e:e)st-sharing  reelue;tie)ns  pre)vide;el  after 
the  terminatie)!!  e)f  e:e)ve;rage  e;ffe;e:tive 
elate;  with  resp(;e:t  te;  a  grae:e  pe;rie)el.  This 
pre)i)e)seel  pe)lie:y  aligns  with  the 
ai)])re)ae;h  ie)r  aelvane:e;  payments  e)f  the; 
pre;mium  tax  e:re;elit  ele;.se:ril)ed  in 
§l.')(i.27()(e;). 

We;  pre)po.se;el  in  I .'j().48()(f)(2)  anel  (8) 
thcit  in  the;  e:iise;  e)f  any  e)the;r  re;tre)ae;tive; 
terminatie)!!.  if  the;  te;rminatie)n  (e)r  late; 
ele;te;rmin<itie)n  the;re;e)f)  is  the;  fault  e)f  the; 
QHP  issuer.  <is  re;ase)nal)ly  ele;te;rmiue;el 
hy  the;  Hxe:hauge;.  the;  Qlll’  issue;r  weeulel 
ne)t  he;  eligible  fe)r  aelviine:;:  payme;nts 
anel  re;iml)urse;me;nt  fe)r  e:e)st-sharing 
re;elue:tie)ns  pre)viele;el  eluring  the;  perieiel 
fe)lle)wing  the;  te;rminatie)n  e)f  e:!)ve;rage; 
e;ffe;e:tive;  ehite  iinel  i)rie)r  te)  the; 
eleterminatie)!!  e)f  the;  te;r!!!i!!atie)!!:  a!!el  if 
the;  te;r!i!i!!atie)!!  (e)r  the;  late; 
ele;te;r!!!inatie)!!  the;re;e)f)  is  !ie)t  the;  faielt  e)f 
the;  Qlll’  is.se!e;r.  <!S  re!!se)!!al)ly 
eletennieieel  hy  the;  Exe:ha!!ge;.  the;  QHP 
issue;!'  we)e!lel  he;  eligible  feer  aelva!!e:e; 
pay!!!e;!!t.s  <!!!ei  !'e;i!!!hi!!'se!!!e;!!t  fe)!'  e;e)st- 
sharieeg  re;elue:tie)!!s  p!'e)viele;el  chering 
sue:h  perieeel. 

h!  1  .'j().43()(f)(4).  we;  p!'e)po.se;el  that  a 
QHP  issieer  woeelel  he;  e;ligihle;  fe)!' 
aelvi!!ie:e;  pay!ne!!ts  a!!el  !'e;i!!!hu!'.se;!n);nt 
e)f  e;e)st-sha!'i!!g  !'e;elue:tie)!!s  pre)viele!el 
eh!!'ing  i!!!y  pe!rie)ei  for  !'e;.soli!tie)!!  e)f 
i!!e:e)!!siste;!!e;ie;s  i!!  i!ife)!'!!!atie)!!  !'e;e]i!i!'e!el 
te)  )te;te;!'!!!i!!e;  eligihilitv  fe)!'  e;!!re)ll!!!e!nt 
l!!!ele!!'  ^  l.').'j.:H.')(f). 

We;  ;!!'e;  Ineielizing  the;se;  p!'e)visie)!!s  as 
|)!'e)pe)se;el. 

(joiuincnt:  h)  ge;!!e;!'c!l,  e;e)!!!!!!e;!!te;rs 
e;x])!'e;.sse;el  the;i!' .suppe)!'t  fe)!'the;  i)e)lie;ie;s 
se!t  fe)!'th  at  §  1  .')().48()(f).  hut  aske;el  leer 
e:la!'ifie:atie)!!  e)!!  the;  applie;(!tie)!!  e)f  the; 
grae.e;  pe;!'ie)el  i!!  !'e;li!tie)!!  te)  e:e).st-sha!'i!!g 
!(;eh!e:tie)!!s.  (;e)!!!!!!e;!!te;!'s  !!e)te;el  that  i!! 
!!!i!!!y  st;ite;s,  isseeers  are;  !!e)t  pe;!'!!!itte;el  te) 
|)e;!!el  e:lai!!is,  a!!el  that  ])h:!!'!!!ae:e;!!tie:al 
e;l;!i!ns  i!i  ]):i!'tie:ula!'  are;  ty})ie:ally 
p!'e)e:e;s.se;el  at  the;  ti!!!e;  aeeel  plae:e;  e)f 
.se;rvie;e.  Other  e:e)!!i!!!e;nte;!'s  state!el  that 
QHP  issuers  shoulel  !!e)t  he;  ])e;!'!!!itte;el  te) 


pe;!!el  eiheiens  he;e:ause;  it  shifts  the; 
e:e)lle;e:tie)!!  hurele;!!  te)  he;alth  e;a!'e; 
p!'e)viele;!'s.  (’,e)!!!!!!e;!!te;!'s  iilse)  !'e;eiue;.ste;el 
e:li!!'ifie:atie)!!  e)!!  whethe;!'  QHP  i.ssue;!'s 
!ni!y  pe;!!el  e:e)st-shari!!g  !'e;eh!e:tie)!!S 
eiurieig  the;  se;e:e)!!el  aeeel  thirel  !!!e)!!ths  e)f 
:!  grae:e;  pe;!'ie)el. 

Responsa:  The;  fjxeihaeege 
h’stal)lish!!!e;!!t  Fieeal  Rule,  at 
!.')(). 27()(el).  authe)!'ize;s  QHP  issuers  te) 
])e;!!el  e)!'  j)ay  e;lai!!!s  elurieeg  the;  .se;e;e)!!el 
i!!!el  thirel  !!!e)!!th  e)f  a  g!'ae;e;  i)e;!'ie)el  in 
;ie :e:e)!'ela!!e:e;  with  e',e)!!!])any  i)e)lie:y  a!!el 
Slate;  laws.  Heeweve;!'.  as  preevieleel  in 
§  1 5(').27()(el)(8).  QHP  i.ssue;!'s  !!!ust  neelifv 
preevielers  e)f  the;  pe)ssihility  fe)!'  ele;nie;el 
e:lai!!!s  whe;!!  an  e;!!!'e)lle!e;  is  i!!  the; 
se;e;e)!!el  a!!el  thirel  !!!e)!!lhs  of  the;  graex; 
pe;!'ie)el.  We;  e:e)!iti!!ue;  te)  he;lie;ve;  this 
])e)lie:y  c!pp!'e)])!'iate;ly  l)ala!!e:es  the;se; 
fina!!e;ial  risks,  while;  p!'e)te;e;ti!!g 
e;n!'e)lle;e;.s.  We  e:la!'ify  that  we;  e;xpe;e;t 
QHl’  i,ssue;rs  te)  e;!!S!!!'e;  thre)ughe)ut  the; 
g!'ae;e;  pe)!'ie)el  that  e:e)st-sha!'ing 
!'e;due;tie)ns  are;  a])plie;el  at  the;  |)e)i!!t  e)f 
e:e)lle;e:tie)!!  for  eligible  e;!!!'e)lle;e;s,  i!S 
reepeireel  hv  1 .')(). 41  ()(a)  as  fnealizeel 
he;!'e;.  If  ;ui  e;!!!'e)lle;e;'s  e;e)ve;!'age;  is 
lerneinateel.  QHP  i.ssue;rs  !!!ay  eleeey  ;!!!>' 
e:lai!!!s  that  we;!'e;  ])e;!!eli!!g.  i!!e;le!eli!!g  the; 
!'e;i!!!hu!'se;!!!e;!!t  te)  the;  ])!'e)viele;!'  fe)!'  the; 
vali!e;  e)f  the;  e:e)st-sha!'i!!g  !'e;eh!e;tie)!!s. 
Preevielers  e:e)i!lel  the!!  .seek  pay!!!e;!!t 
eli!'e;e:tly  fre)!!)  the;  e;!!!'e)lle;e;  lor  ci!!y 
se;!'vie:e;s  preevieleel  afte;!'  the  teneeieealie)!! 
e)f  e;e)ve;!';!ge;.  ine:lueli!!g  <!  !'e;fi!!!el  lor  the; 
ce)st-sha!'ing  !'e;eh!e:tie)!!.  Feer  a  eliseae.ssie)!! 
eef  the;  stanehirels  fi!!alize;el  at 
l.')().4:i()(h).  (el)  i!!!el  (g)  i!!  relatie)!!  to 
e;e).st-.sha!'i!ig  !'e;eh!e;tie)!!S  for  !!!elia!!S. 
|)le;i!se  !'e;fe;!' te)  se;e:tie)!!  lll.E.4.i  he;le)W. 

f.  Pla!!s  Eligible  for  Aelva!!e:e;  Payenents 
e)f  the;  Premium  Tax  (aeelit  anel  (k)st- 
Sha!'i!!g  Re;eh!e:tie)ns 

In  (j  l.')B.44().  we;  eilarifieel  the; 
<!])])lie:<!hility  of  aelvanea;  pay!!!e!!ts  e)f  the; 
premiu!!!  tax  e:!'e;elit  anel  e;e)st-sha!'ing 
!'eelue:tie)ns  to  e:e;rlai!!  QHPs.  We; 
p!'0])e)se;el  that  the;  preevisions  e)f  p;!!'t  l.^B 
suhpart  E  generally  fipidy  to  epealifieel 
he;allh  pla!!s  offereel  in  the;  inelivielual 
!!!a!'ke;t  e)n  the  Exe:ha!!ge;. 

Heewever.  we;  p!'e)])e)se;el  in  S  l.')().44()(;i) 
that  the  jneevisions  ne)t  a|)])ly  te) 
e:at!!st!'e)phie:  phms  l)e;e:ause;  .se;e:tie)!! 
8()fi(e;)(8)(  A)  e)f  the;  C.oele  elefines  <!  QHP 
te)  e;xe:luele;  e;atast!'e)phie;  ])la!!.s — ii 
elefinitio!!  that  also  iepplies  te)  .se;e;tie)n 
1402  e)f  the;  Affe)!'elahle;  Oare;  Ae;t.  hy 
!!!e!ii!!s  e)f  .se;e:tie)!!  1402(0(1)  e)f  the; 
Affe)!'elahle;  (kere;  Ae:t.  Further,  eligibility 
fe)!'  ce)st-sha!'i!!g  !'e;eh!e:tie)!!s  is  tieel  te)  a 
‘‘e:e)ve;!'age;  !!!e)!!th  with  !'e!spe;e;t  te)  whie;h 
a  ])!'e;!!!iu!!!  tax  e;!'e;elit  is  ])aiel,"  whie;h 
we)ulel  e;xe:h!ele;  !!!e)!!ths  elurieeg  whie:h 
the  i!!elivietual  is  e;!!!'e)lle;el  in  a 
e:atast!'e)]!hie:  health  plan.  The;!'e!fore;,  we; 
])!'e)pe).se;el  that  e;!!!'e)lhne!!t  in  a 
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(;atastr()|)hi(:  plan  preclude.s  eligibility 
for  co.st-.sharing  rediiction.s. 

We  propo.scul  in  §  158.440(1))  that  the 
provi.sion.s  of  .sul)])arl  hi.  to  the  extent 
related  to  co.st-.sharing  reductions,  not 
a])])ly  to  stand-cdone  dental  ])lans. 

•Section  1311(d)(2)(13)(ii)  of  the 
Affordahle  Clare  Act  provides  that  an 
I'lxchange  must  allow  a  stand-alone 
dental  ])lan  that  provides  pediatric 
dental  benefits  that  are  El  113  to  he 
offered  .separately  from  or  in 
conjunction  with  a  QllF.  The  Excdiange 
Establishment  Ride,  at  §155.1005, 
im])lements  these  jirovisions.  However, 
section  1402(t:)(5)  of  the  Affordahle  Clare 
Act  states  if  an  individual  enrolls  in 
both  a  QHF  and  a  stand-alone  dental 
plan,  the  provisions  on  cost-sharing 
reductions  under  sections  1402(a)  and 
(c)  of  the  Affordahle  Clare  Act  do  not 
a|)])ly  to  that  jiortion  of  the  cost-sharing 
reductions  properly  allocable  to 
jiediatric  dental  EHI3.  Thns.  if  an 
individual  enrolls  in  both  a  QHF  and  a 
stand-alone  dental  jilan  offered  on  an 
Exchange,  cost-sharing  reductions  are 
not  payable  with  respect  to  pediatric 
dental  benefits  offered  by  the  stand¬ 
alone  dental  plan. 

In  §150.440(1)).  we  also  proposed  that 
the  |)rovisions  of  snh])art  E,  to  the  extent 
relating  to  advance  i)ayments  of  the 
|)reminm  tax  credit,  applv  to  stand¬ 
alone  dental  ])lans  because  section 
:30l3(h)(.'3)(E)  of  the  Clode  provides  for  the 
jiortion  of  the  premium  for  sncdi  ])lans 
that  is  allocable  to  EH13  coverage  he 
taken  into  account  in  calculating  the 
])reminm  tax  credit. 

We  proj)o.sed  to  clarify  in  §  150.440(c) 
that  the  ])rovisions  of  this  .snh])art  E 
apply  to  child-only  plans.  •Section 
i:302(f)  of  the  Affordahle  Ciare  Act  and 
§  150.200(c)(2)  provide  that  an  i.ssner 
that  offers  a  QHF  at  any  level  of 
coverage  in  an  Exchange  also  must  offer 
the  plan  at  the  same  level  of  coverage  in 
the  Exchange  only  to  individuals  that 
have  not  attained  age  21.  Under  .section 
i;302(f)  of  the  Affordahle  Care  Act,  the 
child-oidy  plan  is  to  he  treated  as  a 
QI  IF,  and  is  therefore  subject  to  the 
])rovisions  of  snhpart  E.  We  are 
finalizing  these  provisions  as  pro])osed 
with  minor  technical  corrections  in 
paragra])hs  (a)  and  (c)  to  clarify  the 
cross-references. 

(k)innwnt:  One  commenter  was 
concerned  with  the  exclusion  of  stand¬ 
alone  dental  i)lans  from  the  cost-sharing 
reduction  ])rogram.  'I’he  commenter 
.stated  that,  because  pediatric  dental 
coverage  is  a  reijiiired  es.sential  health 
benefit  and  the  statute  guarantees  cost¬ 
sharing  reductions  for  eligible 
individuals  for  essential  health  benefits, 
cost-.sharing  reductions  should  npjjly  to 
.stand-alone  dental  plans. 


Ih^sponsfi:  We  read  section  14()2(c)(5) 
of  the  Affordahle  Care  Act  to  provide 
that  cost -sharing  reductions  are  not 
jiayahle  with  res])ect  to  pediatric  dental 
ihenefits  offered  by  a  stand-alone  dental 
plan.  Additionally,  re(|niring  payment 
of  cost-.sharing  reductions  on  pediatric 
dental  benefits  offered  hv  a  stand-alone 
dental  ])lan  would  create  significant 
operational  complexities.  However, 
co.st -sharing  reductions  will  he  provided 
for  ])ediatric  dental  benefits  if  they  are 
offered  by  a  QHF  (that  is  not  a  .stand¬ 
alone  dental  plan). 

g.  Reduction  of  Enrollee’s  .Share  of 
Freminm  To  Account  for  Advance 
Fayments  of  the  Freminm  Tax  (Tedit 

In  §  150.40()(a),  we  pro])o.sed  to  codify 
QHF  issuer  reijnirements  set  forth  in 
section  1412(c)(2)(13)  (i) — (iii)  of  the 
Affordahle  Care  Act.  The  law  authorizes 
the  i)ayment  of  advance  tax  credits  to 
QHF  issuers  on  behalf  of  certain  eligible 
enrol  lees.  The  advance  payment  must 
he  used  to  reduce  the  ])ortion  of  the 
])reminm  charged  to  enrollees.  In 
§  150.40()(a)(l).  we  ])ropo.sed  to  codifv 
clause  (i)  of  that  snh])aragraph.  which 
reijnires  that  a  QHF  issuer  reduce  the 
portion  of  the  premimn  charged  to  the 
enrollee  by  the  amount  of  the  advance 
payment  of  the  i)reminm  tax  credit  for 
the  a])])licahle  month(s). 

In  §  1 50.4()()(a)(2),  we  proposed  to 
codify  section  1412(c)(2)(13)(ii)  of  the 
statute,  which  reipiires  that  the  QHF 
issuer  notify  the  lixchange  of  anv 
reduction  in  the  portion  of  the  ])reminm 
charged  to  the  individual.  This 
notification  will  he  sent  to  the  Exchange 
through  the  standard  enrollment 
acknowledgment  in  accordance  with 
§  150.205(g).  That  information  would 
then  he  submitted  to  the  .Secretary  via 
enrollment  information  .sent  from  the 
Exchange  to  HITS  under  §  1 55.;34()(a)(l ). 

In  §  150.40()(a)(;3),  we  |)ro])osed  to 
codify  .section  1412(c)(2)(13)(iii),  which 
requires  that  a  QHF  i.ssner  display  the 
amount  of  the  advance  ))ayment  of  the 
])reminm  tax  credit  for  the  ajiplicahle 
month(s)  on  an  enrollee’s  hilling 
statement.  This  re(|nirement  would 
ensure  that  the  enrollee  is  aware  of  the 
total  cost  of  the  |)reminm  and  would 
allow  the  enrollee  to  verify  that  the 
correct  amount  for  the  advance  payment 
of  the  premimn  tax  credit  has  been 
ap|)lied  to  his  or  her  account. 

Further,  in  §  150.400(1)),  we  pro])osed 
to  prohibit  QHF  issuers  from 
terminating  or  refusing  to  commence 
coverage  on  account  of  anv  delay  in 
j)ayment  of  an  advance  premium  tax 
credit  on  behalf  of  an  enrollee  if  the 
issuer  has  been  notified  hv  the  Exchange 
under  §155.:340(a)  that  it  will  receive 
such  advance  jiayment.  We  .stated  that 


we  expect  that  monthly  advance 
j)ayments  of  the  premium  tax  credit  will 
he  paid  in  the  middle  of  the  month,  and 
proposed  to  prohibit  QHF  i.ssners  from 
declining  or  terminating  coverage  when 
the  enrollee’s  ))ayments  have  been 
timely  hot  the  advance  payments  of  the 
])reminm  tax  credit  are  not  made  before 
the  due  date  for  the  premimn. 

We  akso  propo.sed  to  add  paragraph  (f) 
to  §  155.:34()  (which  we  designated  as 
§  155..'34()(g)  in  this  final  rule),  which 
sets  forth  standards  for  an  Exchange 
when  it  is  facilitating  the  collection  and 
payment  of  premimns  to  QHF  issuers 
and  stand-alone  dental  plans  on  behalf 
of  enrollees,  as  permitted  under 
§  155.24()(c).  Consistent  with 
§  150.40()(a).  propo.sed  §  155..'34()(f)(l) 
would  direct  the  Exchange  to  reduce  the 
portion  of  the  premium  for  the  ])olicy 
collected  from  the  enrollee  by  the 
amount  of  the  advance  ])ayment  of  the 
])reminm  tax  credit  for  the  applicable 
month(s).  Froposed  §  155.:34{)(f)(2) 
directs  an  Exchange  to  displav  the 
amount  of  the  advance  payment  of  the 
premium  tax  credit  for  the  a])])licahle 
month(s)  on  an  enrollee’s  hilling 
statement,  (k)llectivelv.  proposed 
§  155.:34()(l’)  and  §  150.4()()  as  i)ropo.sed 
ensure  that  an  enrollee  is  aware  of  the 
total  cost  of  the  premium  so  that  he  or 
she  may  verify  tliat  the  correct  advance 
])ayment  of  the  ])reminm  tax  credit  has 
been  ap])lied.  The  goals  of  these 
provisions  are  to  ])romote  transparency 
between  Exchanges  or  QHF  i.ssners  and 
consumers,  accurate  apj)lication  of 
advance  payments  of  the  premimn  tax 
credit,  and  continuity  of  coverage  for 
individuals.  For  the  reasons  de.scrihed 
in  the  proposed  rule  and  considering 
the  comments  received,  we  are 
finalizing  §  150.400  as  ])ropo.sed,  and 
are  finalizing  propo.sed  §  155.;34()(f)  as 
§  155.:340(g). 

Comment:  A  nnmher  of  commenters 
.stated  their  support  for  these  provi.sion.s 
directing  QHF  issuers  and  Exchanges 
facilitating  the  collection  and  payment 
of  premimns  to  reduce  jireminms 
collected  from  enrollees  by  tlie  amount 
of  the  advance  payments  of  the 
])reminm  tax  credit.  The  commenters 
akso  sn))ported  having  QHF  i.ssners  and 
Exchanges  displav  the  advance  pavment 
of  the  ])reminm  tax  credit  on  enrollees’ 
hilling  statements.  One  commenter 
urged  HITS  to  test  the  format  of  the 
hilling  statement  to  ensure  it  is  clear  to 
consumers.  .Several  commenters  akso 
sn])])orted  the  propo.sed  iirohihition  on 
a  QHF  i.ssner  terminating  coverage 
following  a  delay  in  the  issuer’s  receipt 
of  advance  payments  of  the  premium 
tax  credit  if  the  is.sner  has  been  notified 
by  the  Exchange  that  it  will  receive  the 
payment.  One  commenter  stated  that 
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HH.S  should  iinjileinent  a  j)n)(:ess  to 
ensure  that  individuals  prematurely 
terminated  in  violation  ot  such  a 
|)rovision  have  coverage  reinstated 
quickly. 

Re.s/jon.se:  Although  at  this  time  we 
do  not  intend  to  pro])ose  additional 
r(!(juirements  related  to  the  iorinat  of 
hilling  statements,  we  (Micourage 
liixchanges  and  QllP  issuers  to  test 
hilling  statement  tbnnats  with 
consumers  to  ensure  that  tin;  i)ur])ose  of 
the  document  is  clear.  We  appreciate 
the  comment  that  we  implement  a 
process  to  (juickly  correct  instances  of 
premature  termination.  We  will  take 
this  into  consideration  in  future 
rulemaking. 

h.  Allocation  of  Rates  and  (Haims  (io.sts 
for  Advance  Payments  of  (]ost-Sharing 
Reductions  and  the  Preinimn  Tax  Oedit 

As  de.scrihed  in  section  I11.R.2.  of  this 
final  rule,  we  propo.sed  in  1.")(>.470  to 
direct  issuers  to  allocate  the  rate  or 
ex|)ected  prenumn  for  each  metal  level 
h(!alth  plan  and  stand-alone  dental  plan 
oltercul.  or  pro])osed  to  ht;  offenul.  in  the 
individual  market  on  the  Exchange,  and 
the  (!xpected  allowcul  claims  costs  for 
the  metal  level  health  plans,  among  EHB 
and  additional  lumefits.  Under  the 
proposal,  issuers  would  submit  the.se 
allocations  annuallv  to  tin;  Exchange, 
along  with  an  actuarial  memorandum 
with  a  detailed  description  of  tin; 
methods  and  specific  ha.ses  used  to 
ptM'form  the  allocations.  The  I-ixchangc; 
and  illhS  would  use  this  memorandum 
to  verify  that  th(!.s(!  allocations  meet  the 
.standards  set  forth  in  paragraphs  (c)  and 
{(1)  of  t?  l.'j(i.47(). 

The  comments  on  the  ])rovisions  at 
§  !.')(). 470.  and  our  response,  are 
discussed  in  section  III.E.2.  of  this  final 
rule.  We  are  finalizing  the  provisions 
j)roj)o,sed  in  §  l.'j0.47().  with  a 
modification  to  paragraph  (d).  and 
tei;hnical  modifications  to 
S  ElO. 470(a). (h).  and  (e).  We  are  also 
adding  paragra])h  (f)  to  l.')0.470  to 
clarify  the  applij:ation  ofthe.se 
])rovisions  to  multi-State  plans. 

i.  Special  (io.st-Sharing  Reduction  Ruhis 
for  Indians 

In  this  set:tion.  we  address  certain 
provisions  throughout  proposcKl  .sul)])art 
E  goveridng  cost-sharing  rculuctions  for 
Indians. 

/n/erpre/o/Zo;}  of  sad  ion  I-i()2((i)(2)  of 
tha  Affovdobla  (Jora  Ad:  In  the  pro])osed 
rule,  we  discussed  in  detail  our 
interpretation  of  sections  1402(d)(1). 
1402(d)(2).  and  1402(i')(2)  of  the 
Affordable  Can;  Act.  The  implication  of 
th(!.se  int(!rpretations  is  that  cost-sharing 
nuluctions  under  sections  1402(a)  and 
1402((1)(1)  of  the  y\ffordal)le  (^are  Act  an; 


only  available  to  individuals  who  an; 
eligible  for  premium  tax  credits. 

However,  we  stat(;(l  that  under  our 
int(;rpn;tation.  cost-sharing  r(;duction.s 
muh;r  section  1402(d)(2)  of  the 
Affordable  Uan;  Act  would  b(;  availabh; 
to  Indians  n;gardh;s.s  of  their  (;bgil)ibty 
for  i)reinium  tax  cn;dits.  This  approach 
aligns  with  the  typical  ])ractice  today, 
undi;r  which  cost  sharing  is  not  ri:(]uired 
with  n;s|)(;ct  to  s(;rvice.s  provided  to  an 
Indi.m  by  the  IHS,  an  Indian  Trih(;, 

'I’ribal  Organization,  or  Urban  Indian 
Organization. 

\V(;  also  noted  that  section  1402((1)  of 
the  Affordable  ('.are  Act  specifies  that 
r(;ductions  in  cost  sharing  must  hi; 
provided  to  Indians  who  purchase 
coverage  on  the  Exchange.  Although 
section  14()2(d)(l)  of  the  Affordable  (ian; 
Act  applies  only  to  the  individual 
market,  section  14()2(d)(2)  of  the 
Affordable  Can;  Act  does  not  contain 
this  explicit  restriction.  We  projio.sed  to 
interpr(;t  .s(;ction  14()2(d)(2)  of  the 
Affordabh;  Can;  Act  to  apply  only  to  the 
individual  market  b(;cause  we  b(;beve 
section  14()2(d)(2)  flows  from  and  builds 
upon  tin;  id(;ntification  of  “anv  (pialified 
health  ])lan.s"  madi;  in  s(;ction 
14()2(d)(l)  and  because  we  b(;beve  that 
Congress  did  not  int(;nd  for  r(;duct ions 
in  cost  sharing  to  hi;  availabh;  outside; 
tlu;  individual  mark(;t  Exchanges.  Wi; 
an;  finalizing  this  int(;r|)n;tation  of  tlu; 
statute,  which  underlies  tlu;  provisions 
impl(;nu;iiting  cost-sharing  n;duction.s 
for  Indians. 

(dominant:  .S(;veral  comnu;nt(;rs 
recommended  that  HIES  issue  uniform 
o])(;rational  guidanci;  on  tlu; 
i(h;ntification  of  Indians  for  u.se  by 
Exchanges  and  by  tlu;  IRS  that  is 
consistent  with  the  existing  HHS 
n;gulation.s  under  42  CFR  447.50. 
Commenters  expn;s.sed  concern  that  the 
lack  of  mdform  operational  gnidanci; 
will  impede  Exchange,  Medicaid,  and 
IRS  .staff  in  efficiently  making  accurate 
and  consistent  d(;termination.s  of 
(;bgibibty  and  will  result  in  delay(;d  or 
denied  access  for  some  Indians  to 
specific  b(;nefits  afforded  tlu;m  uiul(;r 
tlu;  Affordabh;  Can;  Ac:t. 

Hasponsa:'V\u',  definition  ])roposed  for 
Indian  in  15().4()()  has  the  meaidng 
given  the  term  in  ^  155.8.'t()(a).  W(;  also 
note  that  155.850  of  the  Exchange 
Establishment  Rule  curr(;ntly  ])rovides 
guidancf;  on  tlu;  V(;rification  of  Indian 
status.  I‘'urtlu;r  guidance  on  this  i.ssue  is 
outside  the  scope  of  this  Pavnient 
Notice. 

Proposed  provisions  of  part  156 
rdatin<’  to  Indians:  Similar  to  cost- 
sharing  reductions  for  non-Indians,  we 
pro])o.sed  to  u.se  the  conc(;pt  of  plan 
variations  to  de.scribe  how  Indians 
would  pay  only  limited,  or  as 


ap])ro])riate,  noiu;  of  the  total  co.st 
sharing  re(iuir(;d  under  that  QlIP,  with 
tlu;  Federal  government  bearing  the 
r(;maiidng  cost-sharing  obligation.  Our 
])ropos(;d  regulations  cross-referenced 
the  eligibility  regulations  at 
S  155.8()5(g).  as  finabz(;d  bere.  and 
^  155.850(1)).  finalized  in  tlu;  Exchange 
I'istablishment  Rule.  In  150.410(b)(2), 
w(;  proi)os(;d  that  a  QlIP  issuer  assign  an 
Indian  determined  by  tbe  Exchange  to 
have  an  expected  household  income 
that  does  not  excei;d  800  ])erc(;nt  of  the 
FPL  to  a  zero  cost  sharing  plan  variation 
of  tlu;  selected  QIIP  (no  matter  the  level 
of  coverage)  with  no  {:ost  sharing,  based 
on  the  enrollment  and  (;bgibibty 
information  submitted  to  the  QIIP  issuer 
by  the  Exchange.  In  §  150.410(b)(8).  we 
propo.sed  that  a  QIIP  issuer  assign  an 
Indian  determined  eligible  by  the 
Exchangi;  lor  cost-sharing  reductions 
under  .section  1402(d)(2)  of  the 
Affordable  Care  Act  to  a  limited  c;o.st 
sharing  plan  variation  of  the  .selected 
QIIP  (no  matter  the  level  of  coverage) 
with  no  co.st  sharing  reijuired  on 
benefits  r(;ceived  from  the  IHS  and 
c(;rtain  other  providers. 

Tlu;  a.ssignnu;nt.s  to  tlu;  ])lan 
variations  would  be  subject  to 

155.805(g)(8).  wbicb  gov(;rns  j)lan 
variation  placement  decisions  wh(;n  a 
single;  pe)licy  cov(;rs  two  or  more; 
individuals  who  are  e;ligible  for  differ(;nt 
lev(;l.s  of  cost-sharing  r(;(iuctions.  In  tlu; 
])reamble,  we  also  discussed  an 
alt(;rnative  a])])roach  to  the  ])rovi.sion  of 
cost-sharing  r(;(luction.s  for  Indians. 
Ratlu;r  than  r(;(|uiring  QIIP  issuers  to 
assign  Indians  to  zero  and  Hunted  co.st 
sharing  plan  variations,  QHP  i.ssuers 
would  sim])ly  assign  Indians  to  the 
standard  ])lan  (or  as  appro])riate,  silver 
])lan  variation),  and  waive  the  cost¬ 
sharing  reepdrements,  as  aj)pro])riat(;. 

We  pro])o.sed  the  approach  first 
described  above,  but  .sought  comments 
on  which  a])])roach  HHS  should  adopt 
heginning  lanuary  1. 201  (i.  F'or  the 
reasons  described  in  the  proposed  rule, 
and  considering  the  comments  we 
rec(;iv(;d,  we  an;  finalizing  the  ])olicy  as 
|)ro])osed.  though  wi;  continue  to 
welcome  i:omnu;nts  on  what  ai)])roach 
HHS  should  adopt  for  benefit  year 
b(;ginning  mi  or  aft(;r  lanuary  1,  2010. 

(,'onnnant:  ,Sev(;ral  commenters 
ex])res.s(;d  their  siqiport  for  the  ])ro])o.s(;d 
])olicy  at  155.805(g)(8),  noting  that  tlu; 
alternative  approach  would  be  difficult 
to  administer  and  would  require  QI  IP 
i.ssuers  to  make  significant  changes  to 
th(;ir  claims  svstems  because  i.s.siu;r.s 
today  are  not  able  to  administer 
nu;mber-ba.sed  cost-sharing  rul(;.s.  Oiu; 
commenter  was  conceriu;d  that  it  would 
hi;  difficult  for  issuers  to  waive  co.st 
sharing  for  Indians  at  or  below  800 
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perccint  of  FPL  at  the  ])()int  of  service 
under  the  alternate  a])]n'oa(;h. 

Other  coniinenters,  ho\vev(!r, 
ex])r(!sse(l  concern  that  the;  pro])o.s(!(l 
approach  would  recpiire  families  with 
Indian  inemhers  and  non-Indian 
memhers  to  ])urchase  multii)le  ])lans  in 
order  for  (uich  family  memher  to  receive 
the  full  valm;  of  the  cost-sharing 
nuiuctions  to  which  they  are  entitl(;d. 
Oommenters  stated  that  under  this 
])olicy.  the  cost  savings  available  to 
Indians  could  he  negated  by  shifting  th(! 
liability  to  other  non-eligihle  familv 
memlxM's. 

A  numher  of  coniinenters 
recommended  a  different  aiijiroach  to 
address  the  potential  increase  in  costs  to 
he  paid  by  Indian  and  non-Indian 
memhers  who  elect  to  enroll  in  different 
plans  in  order  to  take  full  advantage  of 
the  cost -sharing  reductions  available  to 
them.  These  commenters  recommended 
that  if  family  memhers  are  enrolled  in 
sejiarate  plan  variations,  the 
combination  of  the  premiums  he 
reiiuired  to  he  no  greater  than  the 
])remium  the  family  would  ])ay  if  all 
memhers  were  enrolled  in  the  same  plan 
variation.  They  also  recommended  that 
the  maximum  out-of-pocket  liability  for 
the  ])lan  variation  in  which  the  non- 
Indians  enrolled  he  .set  at  a  ])ro])ortion 
of  the  maximum  liability  of  a  single 
familv  plan.  These;  conun(;nler.s  also 
suggested  that  III  IS  should  implement 
tin;  alternative  ai)proach  soom;r  than 
20  Hi. 

/le.s'/wie.se:  We  will  consider  adojjting 
the  aj)])roach  recommended  by 
commenters  for  futuri;  benefit  y(;ars: 
howev(;r,  given  the  current  timeframe 
and  o|)erational  concerns,  we  believe 
that  for  tin;  2014  h(;m;fit  year  it  is 
infeasible  to  reciuire  issuers  to  submit 
plan  variations  that  take  into  account 
cost-sharing  obligations  for  Indian  and 
non-Indian  family  memhers  covered 
under  a  single  QHP  policy.  Therefore,  in 
accordance  with  the  policy  in  the 
projjosed  rule  that  we  are  finalizing 
liere,  the  assignment  of  Indians  to  j)lan 
variations  would  h(;  subject  to 

l.'j.'j. 305(g)(3).  If  we  propose  to  change; 
the  policy  h)r  years  l)(;ginning  in  2010, 
we  will  ])rovide  issuers  with  suffici(;nt 
notice  and  o])])ortunitv  to  comment  to 
effectuate  the  re(]uired  oi)erational 
change. 

In  ^150.420(1)),  w(;  proposed  that 
QIIP  issuers  submit  to  the  Exchange  the 
zero  cost  sharing  plan  variation  and 
limited  cost  sharing  ])lan  variation  for 
each  of  the  QllPs  (at  anv  level  of 
coverage)  that  it  intends  to  offer  on  the 
Fxchang(;.  The  zero  cost  sharing  plan 
variation — addressing  cost-sharing 
reductions  under  section  14()2(d)(l)  of 
the  Affordable  Care  Act  and  available  to 


Indians  with  ex])ected  household 
incomes  that  do  not  exceed  300  percent 
of  the  FPL.  as  d(;termined  uud(;r 
155. 350(a) — must  have  all  cost  sharing 
elimiuat(;d.  The  limited  co.st  sharing 
plan  variation — addressing  cost-sharing 
reductions  under  s(;ction  1402(d)(2)  of 
the  Affordable  ('.an;  Act  and  available  to 
all  Indians  as  determined  in 
155.350(h) — must  have, no  cost  sharing 
on  any  item  or  .service  furnislu;d 
directly  by  the  II  IS.  an  Indian  Tribe, 

Tribal  Organization,  Urban  Indian 
Organization,  or  through  relerral  under 
contract  health  .services,  as  defined  in 
25  ll..S.(k  1003.  We  noted  that  iiidike 
silver  plan  variations,  zero  cost  sharing 
plan  variations  and  limit(;d  cost  sharing 
plan  variations  mu.st  only  he  submitted 
for  certification  when  the  standard  plan 
is  submitted  for  QHP  certification. 

In  §  150.420(d),  we  jiroposed  language 
similar  to  that  propo.sed  in  §  150.420(c) 
for  silver  plan  variation.s — that  the  zero 
co.st  sharing  ])lan  variations  and  limited 
cost  sharing  plan  variations  cover  the 
same  benefits  and  include  the  same 
providers  as  the;  standard  QHP,  and 
n;(]uire  the  .same  out-of-])ocket  .s|)ending 
for  h(;nefit.s  other  than  FIllL  W(;  also 
propo.s(;d  that  a  limited  co.st  sharing 
l)lan  variation,  which  would  have;  no 
co.st  sharing  on  any  item  or  servici; 
furnish(;d  directly  by  tin;  II  IS,  Indian 
Tribe.  Tribal  Organization,  or  Urban 
Indian  Organization,  or  through  referral 
und(;r  contract  h(;alth  .s(;rvic(;s,  must 
have;  the  saim;  co.st  sharing  ou  items  or 
services  not  described  in  §  1 5(i.42()(l))(2) 
as  the  QHP  with  no  cost-sharing 
r(;duction.s. 

Lastly,  wt;  propo.sed  that  zero  cost 
sharing  ])lan  variation.s  and  limit(;d  co.st 
sharing  plan  variations  hi;  subject  to  all 
standards  applicable  to  the  standard 
QHP  (exce])t  for  the  r(;(juirement  that 
tin;  ])lau  have  an  AV  as  set  forth  in 
§  158.140(1))).  Wi;  are  finalizing  these 
jnovisions  as  proposed  with  two 
modific:ations.  With  regard  to  the 
submission  of  plan  variations  under 
S  150.420(1)),  we  are  revising  the 
language  to  align  with  the  language  in 
4?  150.420(a),  and  4j  150.470(a)  and  (h)  as 
finalized.  We  are  also  adding  paragraj)!) 
(g)  to  S  150.420  to  clarify  the 
ap])lical)ility  ofthe.se  provisions  to 
multi-State  plans. 

(A)inni(uit:  We  received  a  comment 
stating  that  QHP  i.ssuers  should  not  he 
reipured  to  count  the  cost  sharing  that 
an  enrollee  in  a  zero  cost  sharing  i)lan 
variation  would  have  ])aid  towards  the 
auuual  limitation  on  cost  sharing, 
stating  that  this  woidd  recjuire  a  manual 
process  which  would  he  re.source- 
iutensive  and  result  in  errors. 

/ie.s/jon.se;  We  clarify  that  for  purj)o.se.s 
of  administering  the  j)lan  variations  and 


providing  cost-sharing  reductions,  QHP 
issuers  are  not  required  to  apply  anv 
cost  sharing  that  an  enrollee  would  have 
been  reijuired  to  ])ay  under  the  standard 
plan  hut  was  not  reijuired  to  j)ay  under 
the  plan  variation  to  the  annual 
limitation  on  co.st  sharing.  However,  anv 
cost  .sharing  that  an  enrollee  is  reipured 
to  pay  (for  example,  for  those  in  the 
limited  cost  sharing  plan  variation,  co.st 
sharing  for  services  ])rovided  by  non- 
IHS  or  related  i)roviders).  would  count 
towards  the  annual  limitation  on  co.st 
sharing.  This  would  also  apply  to  silver 
health  ])lans  when  there  is  no  cost 
sharing  for  a  benefit  or  .service. 

(A)nniwnt:\\h)  received  a  comment  in 
relation  to  the  policy  pro])oseil  at 
4}  150.410(a),  re(|uiring  QHP  issuers  to 
ensure  than  an  individual  eligible  for 
cost-.sharing  reductions  pay  only  the 
cost  sharing  recjuired  of  an  eligible 
individual  when  the  cost  sharing  is 
collected.  The  commenter  suggested 
that  this  language  might  he  confusing 
since  in  many  cases,  individuals 
assigned  to  a  zero  cost  sharing  plan 
variation  or  a  limited  cost  sharing  ])lan 
variation  will  have  no  co.st  sharing.  The 
commenter  akso  suggested  that  QHP 
issuers  should  ])rovide  information 
electronically  to  i)rovider.s  concerning 
an  individual’s  co.st -sharing  protections. 

Re.spon.se;  We  are  finalizing  the 
regulation  as  pro|)osed  without 
modification,  though  we  clarify  that  a 
QHP  issuer  would  he  retjuired  to  ensure 
that  an  individual  a.ssigned  to  a  zero 
cost  sharing  i)lan  variation  mu.st  not  he 
reipured  to  pay  any  cost  sharing  at  the 
time  when  cost  sharing  would  normally 
he  collected.  Similarly,  a  QHP  issuer 
mu.st  ensure  that  an  individual  a.ssigned 
to  a  limited  co.st  sharing  |)lan  variation 
must  not  he  reiiuired  to  pay  any  cost 
sharing  at  the  time  when  co.st  sharing 
would  normally  be  collected  if  the 
individual  receives  services  or  items 
from  IHS  or  a  related  ])rovider. 

Comnwnt:  Several  commenters  stated 
that  cost-.sharing  reductions  for  Indians 
.should  not  he  limited  to  EHB. 
Commenters  stated  that  the  cost-sharing 
exemptions  for  Indians  in  section 
14()2(d)  of  the  Affordable  Care  Act  were 
enacted  as  distinct,  special  provisions 
for  Indians  and  are  not  subject  to  the 
general  co.st  sharing  liniitation  to  EHB  in 
.section  14()2(c)(4)  of  the  Affordable  ('.are 
Act. 

Hasponse:  We  inter|)reted  and 
implemented  section  13()1(c)  of  the 
Affordable  Care  Act  to  limit  the 
definition  of  cost  sharing  to  EHB  when 
finalizing  §  155.20  of  the  Exchange 
Establishment  Rule.  'I’he  regulation 
defines  “cost  sharing”  as  any 
expenditure  required  by  or  on  behalf  of 
an  enrollee  with  respect  to  fillB. 
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Further,  section  14()2((:)(4)  ol  the 
Affordable  dare  Act  provides  that  all 
cost-sharing  reductions  under  that 
section  arc;  applicable  only  to  cost¬ 
sharing  for  KHH  and  not  for  additional 
benefits. 

(A)ntnu!ni:  Several  coinnuniters  raiscul 
concerns  that  providers  would  be 
confns(Hl  regarding  the  pavinent  they 
can  exp(H:t  from  QHP  issuers  when  an 
Indian  is  referred  through  the  contract 
health  services  program  to  an  ont-of- 
network  provider,  or  when  an  Indian  is 
not  enrolled  in  a  QllP.  Some 
commenters  nupiesteil  further 
clarification  on  the  definition  of 
"contract  health  services." 

/le.s'po/j.se;  We  an?  working  to  linsun; 
that  referrals  through  the  contract  health 
.s(!r\’ices  program  art;  processed  in 
accordance  with  the  standards  in  this 
final  rule  in  a  manner  that  is  clear  to 
providers  and  QllF  issuers.  In  addition, 
we  note  that  "contract  health  services" 
is  defiiKid  under  25  l).,S.C.  .section  l(i()3. 
and  we  do  not  ])ropo.s(!  to  codifv  this 
definition  in  the  final  rule. 

In  addition,  we  note  that  tlu;  pro])osed 
Medicaid  and  Fxchange  Fligihilitv 
Apptials  and  Notices  Ruh;  propo.ses  to 
codify  a  prohibition  in  section  H)l(»(j)  of 
lh(!  Social  ,S(!curitv  Act  on  im|)osing 
pr(;miums  or  cost  sharing  on  an  Indian 
who  is  eligibh;  to  rec(!iv(!  or  has  receiv(;d 
and  item  or  servict;  furnistu;d  dinictlv 
hv  the  Indian  Health  .Servic(!.  an  Indian 
TrilM!.  Tribal  Organization,  or  Urban 
Indian  Organization,  or  through  referral 
muhir  contract  luialth  services.  We  not(! 
th(!  similarity  in  tin;  .statutory  language, 
hut  note  th(!  different  incomi!  levels  and 
hiJiKifits  provided  under  tin;  nispiictivc? 
statutes.  We  int(!nd  to  continue  to 
review  this  issia;  and  anticipate  issuing 
guidance  to  address  the  operational 
concerns  raised  by  the  commenters. 

(j)mnuint:  Siiveral  comiiKjnters 
sugg(!sted  that  issuers  should  lx; 
p(!rmitt(!d  to  submit  zero  co.st  sharing 
plan  variations  at  only  oik;  metal  l(!vel. 
unl(?ss  tluiie  are  significant  diff(!rem:es 
in  plan  design  such  as  prescription  drug 
formulari(?.s.  provide?!’  n(?tworks  or 
cover(?d  hen(?fits  h(?twi?en  m(?tal  levels, 
rhe.sc?  commenters  not(?d  that  it  is 
unlik(?lv  that  an  individual  will  choose? 
a  highe?r  exist  phm  in  that  situatiem 
he?e:cmse  the?  le)we?r  me?t:il  level  plan  will 
preiviele  the?  .seune  hemeifits  :mel  ne?twe)rk.s. 
ill  a  le)we?r  pre?mium  anel  with  nei  exist 
shilling.  One?  eximme?nte?r  sugge?sle?el  that 
Ql  IF  issimrs  exiulel  iielministe?r  exist- 
sharing  re?elue:tieins  feir  Ineliiins 
re?garelle?.ss  eif  inexime?  ein  ii  e;a.se?-hv-e;iise? 
Iiiisis. 

lUisponsa:  We?  re?exignize!  thiil  there?  is 
nei  ]iriie:tie:al  ne?e?el  tei  emsure  thiit  e?ligihle 
Ineliiins  have?  aexx?ss  tei  highi?r  me?tal 
le?ve?l  pliins  if  a  leiwer  meitiil  le?vel  plan 


eiffers  ielentiexil  he?ne?fits  anel  neitweirks.  at 
a  leiwe?r  premium  anel  with  nei  exist 
shilling.  We?  alsei  re?exignizt?  the?  hurele?n 
em  QHF  issuers  eif  eleiveleiping  plan 
viiriiitiems  that  preiviele?  nei  aelelitieiiiiil 
hemeifit  tei  e?nre)lle?e!.s.  Finally,  we  elei  neit 
wish  lei  unne?ex?.s.siirily  tiisk  lNe;himge?.s 
with  ex?rtifying  sue:h  plan  Viirialieins. 
Therefeire?.  we?  e:liirify  thiit  1 II  kS  will 
ele?e?m  iiii  Fxe;himge?  tei  he?  iiele?e]Uiite?lv 
e?nfeire:ing  the  re?e]uire?ments  eif 
§  l.'i(i.42()(h){l)  if.  within  a  .se?t  eif 
stiuuliirel  pliins  eiffe?re?el  by  an  i.ssueir  thiit 
eliffer  einly  by  the  exist  .shiiring  eir 
preimium  (that  is.  the  he?ne?fits,  netweirks. 
anel  all  eithe?r  ii.s|)e?e:ts  eif  the  .stiinelarel 
plans  are?  e?xae:lly  the?  siiine),  the? 

Fxe'.hange  alleiws  the?  issue?!’  tei  submit 
eine  ze?re)  exist  sharing  plan  variatiein  feir 
einly  the  .stanelarel  plan  within  the  set 
with  the?  lowest  premium.  If  an  issuer 
eiffers  stanelarel  plans  with  elifferent 
hene?fits  eir  ne?lwe)rks.  e?iie:h  .set  eif 
stiinelarel  jilans  must  have  ii  zerei  exist 
shilling  pliin  variatiein.  We?  elei  neit 
]ireipei.se?  tei  e?xte?nel  this  interpre?tatiein  tei 
the?  suhmi.ssiein  eif  limiteel  exist  sharing 
pliin  Viiriiitiems  he?e;ause?  the?se?  \ariatieins 
may  still  have?  exist  sharing.  whie:h  exiulel 
vary  anuing  slimelarel  plans.  We  neite 
thiit  feir  2014.  feir  eipeiiitieiiiiil  reiiseins. 
the?  Fh’l”]  will  still  re?eiuire?  QllF  issiiiMS  to 
submit  a  ze?rei  exist  shilling  iilan  viiriation 
for  anv  level  of  exiverage?  that  the?  QllF 
issue?!’  se?e?ks  ex?rtifie:atieiii.  While?  this 
eijie?riilieiniil  limilatiein  for  2014  eleii?s 
]ire?se?nt  aelelitieiiiiil  elata  iipiuts.  we?  elei 
neit  e?xjie?e;t  it  tei  reieiuire?  iieielitieinal 
analysis  by  issueirs  beiexm.se?  the?  exmtemt 
eif  the?  submissieins  weiulel  be?  iele?ntii:al 
(?xex?pt  for  exi.sl  sharing.  whie:h  weiulel  be? 
e?liminate?el  feir  the?  ze?rei  exi.sl  sharing  plan 
viiriiiliein.  We?  will  exinsieler  e:himging 
this  iip]iroiie:h  in  liiter  be?ne?fit  veins 
through  flit  lire?  rulemaking. 

.Se?e:tiein  1402(el)(3)  eif  the?  Affeirelable 
Oare?  Ae:l  iiiree:ls  the?  .Se?e:re?tary  tei  jiiiv  a 
QllF  issuer  the  ainenml  ne?ex?s.siiry  tei 
re?fle?e:t  the?  ine:re?a.se?  in  AV  of  ii  QHF 
reieiuireel  by  re?ii.sein  eif  the  e:hange.s  in 
exi.st  sharing  feir  Ineliiins  uneler  se?e:tion 
1402(il)  of  the  Afforeliible  Oare  Ai;t.  We 
proposeel  to  use  the  same  payment 
iippreiai:h  to  reimbnr.se  exisl-sharing 
reelue:tions  for  Ineliiins  uneler  se?e:liein 
I402(el)  eif  the?  Affeirelable  Oiire?  Ae:t  as  we? 
jireipei.seiel  lei  use?  feir  exi.sl -shariiig 
re?eiiie;lieins  preivieleiel  to  eiligible 
inelivieluals  with  heiuseiheilel  inexime?s 
be?twe?e?n  100  anel  2.'i0  pe?rex?nt  eif  the?  FFl, 
imele?r  .se?e:liein  1402(a)  eif  the?  Affeirelable? 
(iiire?  Ae:l.  That  is.  we?  preipeise?el  that  QHF 
i.ssue?rs  siilimil  estimates  feir  the?  eleilliir 
value?  eif  the  exisl-shiiring  re?elue:tions  lei 
be?  |ireiviele?el  uneier  the?  zeiro  exi.st  sharing 
plan  variiitiein  anel  limiteel  exi.st  sharing 
Ilian  variatieins  in  eirele?r  lei  reexiive? 
aelvanex?  jiiiymemls.  anel  then  re?exine:ile 


the  iielvimex?  iiayments  tei  the?  ae:tuiil  exist- 
sharing  reelue;tiein  ameiunts.  This  unifie?el 
appreiae:h  satisfies  beith  the  re?epiire?me?nl 
fell’  "perieielie:  anel  timely  pavineints  e?eiual 
tei  the?  value?  eif  the?  re?elue:tiein.s"  unele?r 
.se?e:tion  1402(e:){3)  eif  the?  yMfeirelable?  (xire? 
Ae:t.  anel  pavmemt  eif  "the?  ameiimt 
ne?ex?s.sary  tei  re?fle?e;t  the?  ine:re?iise?  in  AV 
of  the?  pliin"  uneler  .se?e:liein  1402(il)(3)  eif 
the?  Affeirelable?  Oare  Ae:t.  We?  are? 
fiiiiilizing  the?  payment  iip]iroae:h  as 
pre']iei.se?el.  with  eine?  ame?nehne?nt  at 
^5  l.'iO. 430(g)  re?lating  tei  eximpemsatiein 
fell'  ite'ins  anel  serviexis  jireivieleel  elire?e:tly 
by  the?  Inelian  He?iilth  Se?rviex?,  iin  Inelian 
Tribe,  Tribal  Organizatiein.  eir  llrlian 
Inelian  Organizatiein,  or  threiugh  referral 
uneler  exintrae:!  luialth  serviexis. 

In  l.'iO. 430(a)(l)(ii).  we  ]ireipeise?el 
that  feir  e?ae;h  metal  leivel  QHF  that  an 
issuer  eiffers,  eir  intenels  tei  eiffeir  in  the 
inelivielual  market  on  the  Exe:hange?,  the 
issuer  must  jiroviele  tei  the?  Exe:himge? 
annually  jirieir  to  the?  benefit  yeiiir,  for 
ap]ireiviil  liy  HHS.  estimateis,  anel 
sujiporting  eleieximentatiein  valielating 
the?  eistimates,  eif  the  per  membeir  ]ie?r 
ineinth  eieillar  value?  of  exi.st -sharing 
reeluelieins  lei  be?  preivieleiel  imeleir  tlie? 
zerei  exi.st  sharing  jilan  variatiein.  Theise? 
eistimates  must  be?  eleiveileipeiel  using  the? 
meitheieleileigy  speeiifieiel  by  IllbS  in  the? 
iip]ilie:iible?  imnuiil  I II  IS  neitiex?  of  benefit 
iinel  jiavmeint  piinimeters.  We?  prei]ieise?el 
that  issuers  use?  the?  same  metheieleileigy 
eleise  I’ibeiel  alieive  feir  estimating  aelvanex? 
piiyments  feir  the  exist-sharing 
reielueitieins  preivieleiel  imeleir  silveir  plan 
Viiriiitiems  leir  ei.slimating  iielvanex? 
]iiiymeints  feir  thei  exist-sharing 
re'eluelieins  jireivieleel  imeleir  the?  zeirei  exi.st 
sharing  plan  viiriatiein.  'fliis 
meitheieleileigy  weiulel  utilize  elata  thiit 
QHF  issuers  submit  for  otlier 
reepiirements,  such  as  l.'iO. 420  anel 
??  l.'iO. 470.  As  ii  result,  QHF  issuers 
weiulel  neit  be  reeiuireiel  unele?r  the? 
]ireiposal  tei  submit  separate  estimateis  eir 
su]i|ieirting  eleieximentiiliein  to  reexiive 
aelvanexi  ]iiiymeints  in  benefit  yeiiir  2014 
feir  the  value  eif  the  exi.st -sharing 
reieluctieins  that  weiulel  be?  ]ireiviele?el 
uneler  the?  zerei  exist  shilling  plan 
variation. 

As  in  the  exi.se  of  silver  ]ilim 
variiitions,  the  following  formulii  weiulel 
be?  useel: 

Fell’  I'inreilleie  Fer  Meinth  Aelvanex? 

Faymemt 

=  Meinthly  Fxpe?e:te?el  .Alleiweiel  ('.laiins 

(xists  for  Zeirei  (xist  Sharing  Flan 

Variatiein 

X  (Zerei  (xist  Sharing  Flan  Variatiein 

AV — .Stiineliirel  Flan  AV) 

In  this  feirnuilii.  the  meinthly  e?xpe?e;le?el 
alleiweiel  e:liiim.s  exi.st  feir  the  zerei  exist 
shilling  ]iliin  variation  weiulel  eiepiiil  eine- 
lwe?lftli  eif  the?  e?x]ie?e:teel  alloweel  e;liiini.s 


Federal  Register / Vol.  78,  No.  47 /Monday,  Marc:h  11,  2013 /Rules  and  Regulations 


15495 


costs  allocated  to  KHB,  other  than 
services  descrihiul  in  §  15(i.2H()(d)(l).  tor 
the  standard  ])lan,  innltiplied  hy  a  fac:tor 
to  account  for  the  increa.s(!d  utilization 
that  may  occur  under  the  zero  c;ost 
sharing  plan  variation  due  to  the 
elimination  of  the  cost-sharing 
re(|nirements.  As  ])ro])os(!d  at  1  fit). 470, 
the  QHP  issuer  wonld  siihmit  the 


expecled  allowed  claims  cost 
information  to  the  Exchange  annually. 
The  Exchange  wonld  then  revicnv  this 
allocation,  and  snhmit  the  ap])roved 
allocation  to  HHS,  as  described  in 
§  1. ').').  10.3()(h)(2),  for  use  in  the  advance 
l)aynu!nt  calculation.  HIES  would  then 
multiply  the  monthly  expected  allowed 
claims  cost  hy  the  indiiccul  utilization 


factor,  to  arrive  at  the  monthly  exj)ected 
allowed  claims  cost  for  the  zero  c:o.st 
sharing  ])lan  variation.  \V(!  propo.scul  the 
following  induced  utilization  factors  for 
the  zero  cost  sharing  plan  variation, 
based  on  our  analysis  of  the  111(1 
database  from  calendar  vear  2010. 


Table  24 — Induced  Utilization  Factors  for  Advance  Payments  of  Cost-Sharing  Reductions  for  Indians 


Zero  cost  sharing  plan  variation 


Induced  utilization  factor 


Zero  Cost  Sharing  Plan  Variation  of  Bronze  OHP  .. 
Zero  Cost  Sharing  Plan  Variation  of  Silver  OHP  .... 

Zero  Cost  Sharing  Plan  Variation  of  Gold  OHP . 

Zero  Cost  Sharing  Plan  Variation  of  Platinum  OHP 


1.15 

1.12 

1.07 

1.00 


In  the  second  half  of  the  formula,  we 
l)ropo.sed  to  multi])ly  the  monthly 
expected  allowed  claims  cost  for  the 
zero  cost  sharing  plan  variation  hy  the 
difference  in  AV  between  the  standard 
l)lan  and  the  plan  variation.  The  AV'  of 
the  z(!ro  cost  sharing  ])lan  variation 
wonld  he  lOO,  because  all  cost  sharing 
is  (.‘liminated  for  this  i)lan  variation. 
Lastly,  the  j)er  enrolhre  per  month 
estimate  will  he  multiplied  hy  the 
mnnher  of  individuals  a.ssigned  to  the 
zero  cost  sharing  ])lan  variation  (ha.srKi 
on  the  most  recent  confirmed 
(Mirollment  data)  in  a  given  month  to 
arrive  at  the  total  advance!  ])ayment  that 
will  he  provided  to  the  issiuir  for  each 
(.^IIP.  VVe  are  finalizing  these  provisions 
as  pro])os(!d. 

(Comment:  One  comment(!r  rerpiested 
clarification  on  the  induced  utilization 
factors  for  cost-sharing  reductions  for 
Indians,  and  whether  these  factors 
would  ensure  that  QHP  i.ssners  an! 
“made  whole"  for  the  value  of  the  co.st- 
sharing  reductions. 

Rasponsn:  As  in  the  ca.s(!  of  the  silver 
])lan  variations,  we  incorporated  an 
induced  utilization  factor  into  the 
advance  payment  formula  to  ensure  that 
QHP  issuers  are  comj)en.sated  for  the 
elimination  of  cost  sharing  for  any 
incnia.se  in  utilization  resulting  from  the 
modification  of  the  cost-sharing 
r(!(inirement.s.  In  addition,  we  develo])ed 
an  indnc(!d  utilization  adju.stment  for 
the  risk  adju.stment  mochil.  to  further 
offset  the  higher  costs  that  enrolleiis 
eligible  for  cost-sharing  reductions 
might  incur,  as  described  in  section 
111.8.3.1).  of  this  final  rule.  We  believe 
this  approach  ensures  that  i.ssners  are 
apj)ropriatelv  com])ensated  for  the  value 
of  the  cost-.sharing  reductions. 

In  §  1.5().43()(a)(2).  we  i)roi)o.sed  the 
process  for  estimating  the  value  of  cost¬ 
sharing  reductions  to  he  provided  under 
the  limited  co.st  sharing  plan  variation 
open  to  Indians  regardle.ss  of  hou.sehold 


income.  We  proposed  that  QHP  issuers 
have  the  option  to  forgo  snhmitting  an 
e.stimate  of  the  value  of  the.se  cost- 
sharing  reductions  if  they  believe  the 
operational  co.st  of  developing  the 
estimate  is  not  worth  the  value  of  the 
advance  pavnient.  If  a  QHP  i.ssiier 
chooses  to  not  submit  an  e.stimate.  the 
issuer  would  ])rovide  the  co.st -sharing 
reductions  as  re(|nired,  and  would  he 
reimhursed  hy  HHS  after  the  close  of  the 
benefit  vear.  as  proposed  in 
§  15().4.3()(c).  If  a  QHP  issuer  does  seek 
advance  payments  for  the  the.se  cost- 
.sharing  reductions,  tlu!  issuer  would 
provide  to  the  Exchange  annually  prior 
to  the  benefit  year,  for  ai)|)roval  hy  HHS. 
an  estimate  and  .sup])orting 
documentation  validating  the  e.stimate. 
of  the  per  member  per  month  dollar 
value  of  the  co.st -sharing  reductions  to 
he  ])rovided  under  the  limited  co.st 
sharing  |)lan  variation  of  the  QHP. 

Under  our  j)ropo.sal,  the  e.stimate  would 
he  develo])ed  using  the  methodology 
.s])ecified  hy  HHS  in  the  applicable 
annual  HHS  notice  of  benefit  and 
payment  ])arameter.s.  For  the  2014 
l)enefit  year,  we  simply  proposed  that 
issuers  submit  a  reasonable  e.stimate  of 
the  value  of  the  reductions,  develojjed 
hy  a  member  of  the  American  Acaclemy 
of  AcTuaries  in  accordance  with 
generally  acce])ted  actuarial  princij)les 
and  methodologies,  and  that  the 
e.stimate  should  he  no  higher  than  the 
corresponding  e.stimate  for  the  zero  co.st 
sharing  plan  variation.  We  did  not 
propose  a  standardized  methodology 
because,  unlike  other  plan  variations, 
these  cost-sharing  reductions  are  to  he 
])rovided  for  onlv  a  .sj)ecific  subset  of 
])rovider.s,  and  the  Affordable  (’.are  Act 
does  not  prescribe  an  AV  for  these 
reductions.  As  noted  above,  because  the 
actuarial  value  calculator  is  based  on  a 
standard  population,  it  will  not  have  the 
functionality  to  generate  an  accurate  AV 
for  these  ])lan  variations. 


We  are  finalizing  both  our  proposal 
for  annual  rulemaking  in  the  notice  of 
benefits  and  j)ayment  provisions  to 
establish  a  methodology  for  advance 
payments  for  cost-.sharing  reductions 
under  the  limited  co.st  sharing  |)lan 
variation,  and  our  pro])osal  of  a  .s])ecific 
methodology  for  the  2014  benefit  year. 
As  in  the  case  of  the  other  plan 
variations,  we  plan  to  review  the 
methodology  for  calcnlating  the  advance 
payments  once  more  data  is  available, 
and  future  notices  of  benefits  and 
])ayment  parameters  may  include 
different  methodologies.  We  welcome 
comments  to  consider  as  part  of  this 
process.  W'e  are  also  clarifying  the 
language  at  §  1 .5().430(a)(2)  hy  replacing 
the  ])hra,se  “|an  issuer!  offers  or  seeks  to 
offer"  from  the  pro])o.sed  rule  with  the 
phra.se  "|an  issuer!  offers,  or  intends  to 
offer"  in  the  final  rule,  to  align  with  the 
language  in  §  15().43()(a)(l ). 

As  de.scrihed  above,  the  Exchange  will 
collect  the  estimate  and  .supi)orting 
documentation,  and  submit  the  estimate 
and  supporting  documentation  to  HHS 
for  review,  as  finalized  under 
§  15.5. 1030.  If  HHS  finds  the  estimate  to 
he  reasonable.  HHS  will  make  advanc:e 
payments  to  a  QI 18  issuer  following  the 
same  procedure  as  for  the  other  |)lan 
variations,  under  §  150.430(1)),  as 
finalized  in  this  rule. 

In  §  150.430(c)  thi'ongh  (e).  we 
j)ropo.sed  that  QH8  issuers  submit  to 
HHS  the  amount  of  cost-.sharing 
reductions  ])rovided  undereach  i)lan 
variation.  These  amounts  wonld  then  he 
I’oconciled  again.st  any  advance 
payments.  As  explained  in  more  detail 
in  section  Ill.E.4.e.  we  are  modifying  the 
reporting  provisions  de.scrihed  in 
§  150.430(c).  and  finalizing  as  pro])osed 
the  reconciliation  j)roce.ss  de.scrihed  in 
§  150.430(d)  and  (e).  W'e  are  akso 
publishing  an  interim  final  rule  with 
comment  elsewhere  in  this  issue  of  the 
Federal  Register  providing  an 
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altta  native  inetliodology  for  reiiorling 
the  value  of  the  cost-sharing  reductions 
jji'ovided.  We  expect  that  QHP  issiuMs 
would  1)(!  able  to  use  this  alternative 
methodology,  if  they  so  choo.se,  for 
reporting  the  value  of  cost-sharing 
nuluctions  provided  under  the  zero  cost 
sharing  |)lan  variation  and  the  liinitcul 
cost  sharing  ])lan  variation. 

(A)nini(!nl:  In  general,  coinnimiters 
supported  UllS's  ])ro])osal  to  use  the 
.same  payment  approach  to  reimhurse 
cost-sharing  reductions  for  Indians 
under  section  14()2(d)  as  we  i)ro])osed  to 
u.s(;  for  co.st -sharing  reductions  provided 
to  eligible  individuals  with  household 
incomes  hiitween  100  and  250  percent 
of  the  FPh  under  .section  1402(a)  of  the 
Affordahle  (iare  Act.  One  commenter. 
however,  stated  that  due  to 
demographics,  very  few  individuals  will 
h(!  assigned  to  the;  limited  cost  .sharing 
])lan  variation,  and  as  a  result.  QHF 
issuers  should  sini])ly  receive  a 
capitated  ])ayment  for  the  value  of  these 
cost-sharing  reductions,  and  not  he 
riKpunul  to  suhmit  information  for  the 
niconciliation  of  payments. 

li(;s})C)ns(^:  At  this  timi;.  we  believe  it 
would  he  difficult  for  issuers  and  HlhS 
to  accurately  estimate  the  “iiu:rease  in 
AV  of  the  ])lan"  r(;.sulting  from  the  cost¬ 
sharing  reductions  provided  under 
.section  14()2(d)(2)  of  tlu;  Affordahle  (-are 
Act.  R(!h!vant  data  on  Indian 
populations’  cost  sharing  is  not  easily 
available,  and  issuers  would  not  he  able 
to  use  th(!  AV  calculator  to  estimate 
Indian-only  cost-sharing  features  of  a 
l)lan  because  the  calculator  is  hasiul  on 
a  standard  population.  Therefore,  we 
finalize  the  a])])roach  set  forth  in  the 
jiroposed  rule  for  Qllf  issuers  to  suhmit 
data  on  the  dollar  value  of  co.st -sharing 
reductions  jirovided  to  eligible  Indians 
under  zero  co.st  sharing  and  limited  co.st 
sharing  plan  variations,  which  will  hi; 
reconciled  against  any  advance 
payments. 

(k)innwnt:  Another  commenter  was 
concerned  about  the  inohihition  on  co.st 
sharing  under  the  limited  t:ost  sharing 
])lan  variation  for  services  or  items 
provided  through  referral  under  the 
contract  health  services  ])rogram.  The 
i:ommenter  suggested  that  until  an 
accurate,  online  verification  sv.stem  for 
contract  health  services  referrals  can  he 
established,  QHf  i.ssuers  should  he  able 
to  rely  on  the  information  thev  receive 
from  providers,  and  he  held  harmless 
for  the.se  cost-sharing  reductions  in  the 
reconciliation  |)roce.s.s. 

liasponsa:  We  recognize  issuers' 
concerns  about  this  provision,  and  |)lan 
to  i.ssue  guidance  on  this  to])ic  in  the 
future. 

In  the  ])roj)osed  rule,  we  noted  that 
section  14()2(d)(2)(13)  of  the  Affordahle 


(3ar(!  Act  states  that  Qlll’  issuers  cannot 
reduce;  paym(;nt.s  to  the;  relevant  facilitv 
or  provider  for  an  item  or  service  hv  the 
amount  of  any  co.st  sharing  that  would 
he;  due  from  au  Indian  hut  for  tin; 
jerohihition  on  cost  sharing  s(;t  forth  in 
s(;ction  14()2(d)(2)  of  tlu;  Affordahle;  (ieire; 
Ae;t.  We;  pre)])e).se;el  ne)t  te)  e:e)elifv  this 
pren'isieen  in  re;gul<itie)n  l)e;e:€Uise;  we; 
he;lie;ve;el  it  is  e:le;ar  anel  se;lf-e;nfe)re:ing. 
anel  l)e;e;aeise;  we;  believe;  that  it  we)ulel 
alse)  he;  im])e;rmi.ssihle;  leer  an  i.ssue;r  te; 
re;elue:e;  payments  te;  ii  pre)viele;r  leer  iinv 
e:e)st-sharing  re;ehie;tie)ns  re;e|inre;el  unele;r 
se;e:tie)n.s  14()2(ii)  e)r  14()2(el)(l)  eef  the; 
Affeerelahle  (iare;  Ae;t — partieadarly 
he;e:an.se  these  e:e).st-.sharing  re;elue.tie)ns 
are;  te)  he;  re;imhur.se;el  by  HHS.  We;  alse) 
noteel  theit  nothing  in  this  se)e:tie)n 
e;xe;mpts  an  isseier  fre)m  .se;e;tie)n  2()()  of 
the;  Inelian  He;alth  (]are  hnpreevement 
Ae:t,  whie:h  pre)vide;.s  that  the;  Uniteel 
State;.s.  an  Inelian  Tribe.  Tribal 
organizatie)!!,  e)r  urhiin  Ineliiin 
eerganization  lues  the;  right  te)  re;e:e)ve;r 
fre)m  thirel  partv  payers,  ine;lueiing 
QllPs,  up  te)  the;  re;a.se)nahle;  e:harge;.s 
hilleel  fe)r  preevieling  heeilth  .se;i vie:e;s.  eer. 
if  highe;r.  the;  highest  ameeunt  ;m  insure;r 
we)idel  pay  te)  eether  ])re)vielers. 

T’oejinje;)!/;  (;e)mme;nte;rs  as.se;rte;el  thiit 
re;gidatie)n  te;xt  is  ne;e;ele;el  te)  ensure;  the;re; 
iire;  ne)  re;ehie:tie)ns  in  ])avme;nt.s  te)  the; 
re;le;vant  faeality  en-  ])re)viele;r  leer  an  ite;m 
e)r  .se;rvie:e;  hv  the  ameeemt  e)f  <mv  e:e)st 
sharing  that  weeidel  he;  ehie;  frean  an 
Inelian  hut  fe)r  the;  ])re)hil)itie)n  eni  e;e)st 
sharing  set  Idrth  in  .se;e:tie)n  14()2(el)(2)  e)f 
the  Aifeerelahle;  Clare  Ae:t. 

nHS})ons(i:  We;  have;  e;e)elifie;el  this 
pre)visie)n  by  aeleling  ^  1 5().4.'3()(g)  te)  the; 
final  rede.  Re;garelle;s.s  e)f  the;  e:e)ntrae;ting 
relatieenship  he;twe;e;n  a  QMF  i.ssue;r  anel 
the;  Inelicin  he;alth  ])re)viele;r,  the;  issuer 
may  ne)t  reeluea;  payments  to  the; 
pre)viele;r  by  the;  amount  e)f  anv  e:e)st 
sharing  that  woidel  he;  elue;  fre)m  the; 
Inelian  uneler  this  final  rule. 

F.  Provisions  on  Usor  Foes  fora 
Federally-Facililaied  Exchange  (FFE) 

.Se;e;tie)n  i:311(el)(5)(A)  e)f  the; 
Affeereliihle  Clare;  Ae:t  e:e)nte;m])l;ite;s  an 
Mxedicinge;  edieirging  a.s.se;.s.sme;nt.s  e)r  nse;r 
fe;e;.s  te)  p;irtie;i])ating  health  in.sur;ine:e; 
issue;r.s  te)  genenite  funeling  te)  .sei])])e)rt 
its  e)i)e;riitie)n.s.  If  ;i  .Steite;  ele)e;.s  ne)t  e;le;e:t 
te)  e)])e;rate;  an  Exe:himge;  e)r  ele)e;.s  ne)t  heive 
an  a])])re)ve;ei  Mxediange.  se;e:tie)n 
1  ;321(e:)(  I )  e)f  the;  st.itute;  elire;e:t.s  1 II  hS  te) 
e)pe;rate;  em  lixe:h:mge;  within  the;  ,St;ite;.  In 
aelelitieen,  131  l)..S.(l.  ‘)7()1  ])e;rmits  a 
l'’e;ele;ral  eigenew  te)  e;.st;il)lish  a  e:harge;  fe)r 
a  .se;rvie:e;  pre)viele;el  by  the;  age;ne:y. 
(lireadar  Ne).  A-25R  e;st!il)Ii.she;.s  Fe;ele;i;il 
])e)lie:y  re;g;ireling  user  fe;e;.s,  emel  .spe;e;ifie;.s 
that  a  u.ser  ediarge  will  he;  <is.se;sse;el 
against  e;ae:h  ielentifiahle;  re;e:i])ie;nt  e)f 
s])e;e;ial  benefits  ele;rive;el  from  Fe;ele;ral 


;ie:tivitie;.s  t)e;ye)nel  the)se;  re;e;e;ive;el  by  the; 
general  ])ul)lie:.  We;  preepeeseel  te)  revise; 

15().5()(h)  anel  te)  aelel  j)arcigra])h  (e:)  te) 
j)re)viele;  fe)r  a  user  fe;e;  fre)m  piirtieapciting 
issue;r.s  (as  ele;fine;el  in  ^  15().5()(a))  te) 
.suppe)rt  the;  eeperatieen  e)f  FFFs  unele;r 
the;se;  authe)ritie;.s. 

Clireadiir  Ne).  A-25R  .state;s  theit  use;r 
e:hiirge;.s  .she)ulei  ge;ne;rally  he;  set  at  <i  le;ve;l 
se)  thcit  the;y  are;  sid’fieaent  te)  re;ea)ve;r  the; 
hdl  ea)st  te)  the;  Fe;ele;ral  ge)ve;rnme;nt  e)f 
j)re)vieling  the;  se;rviea;  when  the; 
ge)ve;rnme;nt  is  ae;ting  in  its  e:a))ae;ity  as 
.se)vere;ign  (as  is  the;  eai.se  when  lillS 
e)pe;rate;.s  a  FFE).  He)we;ve;r.  (lireadar  Ne). 
A-25R  cilso  alle)ws  fe)r  e;xea;ptie)n.s  te)  this 
pe)lie;y,  if  approved  by  OMIT  13e;e;aeise;  we; 
wish  to  e;nce)urage;  i.s.sue;r.s  te)  e)ffe;r  plans 
e)n  FFEs  anel  te)  align  with  the 
cielministrative;  e:e)st  .strue:ture;  e)f  State- 
ha.se;el  Exe:hange;.s.  anel  he;e:;ui.se  we 
believe  that  gre)wing  enre)lhnent  is  likely 
to  inea'eeise  u.se;r  fe;e  re;e:e;ipts  in  future; 
ye;ar.s.  we;  are;  seeking  an  e;xe:e])tie)n  te) 
the;  pe)lie;y  Ibr  2014. 

We;  ])re)pe)se;el  te;  re;vise;  S  150. 50(1))  se) 
that  it  we)idel  ap])lv  e)nlv  te)  u.se;r  fees  to 
.suppe)rt  .State;-hci.se;ei  Exe:hange;.s.  In 
^  150.50(e:).  we;  ])re)pe).se;el  that  a 
pcirtiea]);iting  i.ssne;r  e)ffe;ring  a  ])lan 
thre)ugh  ei  F1‘’E  remit  ei  u.se;r  fee;  te)  HITS 
e;ae:h  me)nth,  in  the;  time  <mel  manner 
e;.st<ihli.slie;el  by  HITS,  e;epi;il  te)  the; 

])re)elue:t  e)f  the;  hillahle;  memhers 
e;nre)lle;ei  threnigh  the;  Exediiinge  in  the; 
plan  e)ffe;re;el  by  the;  issuer,  anel  the; 
meenthly  user  lee  rate;  speeafieel  in  the; 
iinnucil  HHS  ne)tie:e;  e)f  he;ne;fit  anel 
|)iiyme;nt  peirameters  Ibr  the  a])])lie;ahle; 
benefit  ye;ar.  Fe)r  the;  2014  he;ne;fit  ve;cir. 
we;  pre)j)e).se;el  a  meenthlv  u.ser  fee;  rate; 
e;epial  te)  13.5  j)e;re:e;nt  e)f  the;  meenthly 
premium  e:harge;el  by  the;  issuer  for  a 
partieadar  ])e)lie;y  uneler  the  ])lcm.  We 
ne)te  that  this  user  fee;  we)idel  ap])ly  to 
plans  e)ffe;re;el  thre)ugh  FF-Sl  lOPs,  as 
well  as  inelivielual  market  FFEs.  We; 
ne)te;el  that  aelelitie)nal  guielanea;  on  user 
fee  e:e)lle;e:tie)n  ])re)ea;.sse;s  we)uld  he; 
pre)viele;el  in  the;  future.  We;  antieapate; 
e;e)llee:ting  u.ser  fees  by  eleelueling  the; 
u.ser  fee  from  Feelerally-cielministereel 
Exe;hange;-re;late;el  ])re)grcun  ])ayme;nt.s.  If 
a  QHF  issue;]'  ele)e;.s  not  re;e:e;ive;  any 
Exe:hange;-re;late;ei  pre)gr;mi  payme;nt.s. 
the;  isseie;]'  weeulei  he;  inve)iea;el  for  the; 
use;r  lee;  e)n  a  meenthly  basis. 

In  aelelitie)]),  we;  weleaemeel  e:e)mme;nt.s 
em  a  pe)lie;y  th.it  we;  were;  ea)n.siele;ring 
thiit  weeulel  preeviele;  Ibr  the;  i)e)e)ling  e)f 
Exediange;  user  fe;e;.s,  elistrihution  eae.sts. 
eir  iill  iielministnitive  ea)st,s  ae:re)s.s  a 
])iirtieailar  market  (in  the  eai.se;  e)f  the; 

FEE,  he)we;ve;r,  the;  u.se;r  Ibe  weeulel  he; 
e:e)lle;e;te;el  emly  freem  issueirs  j)artie:ij)ating 
in  the;  FFE).  We;  ne)te;  that  e)ur  j)re)pe).se;el 
rule;,  ‘’Cle)V(;rage;  e)f  (le;rtiiin  Fre;ve;ntive; 
Servieais  uneler  the;  Affbrelahle  Clare  Act" 
(78  E'R  8457),  e:e)nte;mplate;.s  a  preepeesal 
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to  rcduco  tiu!  amount  of  tlu;  FFE  user  foe 
tor  QHP  issuors  that  provide  coverage 
for  c;ontr<icej)tive  s(;r\'i(;es  for 
participants  of  a  self-insured  plan  that  is 
ostahhshed  or  maintained  hy  an  eli<>ihle 
organization  (or  have  an  affiliated  issn(!r 
that  does  so).  *"  Comments  an;  separatelv 
weh.ome  on  that  projjosed  regulation  on 
or  h(;l()r{;  April  8.  201 

Ha.sed  ()n  the  comments  \v(;  received, 
we  are  finalizing  tin;  projjusal  and  the 
rogidation  text  with  the  following 
modification:  we  are  clarifving  the 
calculation  of  the  n.ser  fee  so  that  the 
user  fee  rate  is  ai)])lied  direct Iv  to  the 
premium  s(;t  by  the  issuer  for  a  poliev 
and  IS  charged  on  each  poliev  with 
enrollment  through  the  FFE. 

Co;n///e/?/;  A  number  coinmenters 
expressed concern  that  our  i)roposed 
f’FE  ns(;r  fee  would  increase  cox’erage 
costs  lor  consumers;  however,  other 
coinmenters  expressed  sup])ort  for  the 
proposed  FFE  user  fee. 

Basponse:  We  do  not  helievi;  that  the 
FFE  user  fee  rate,  set  at  3.5  percent  of 
premimns,  would  increasi;  the  cost  of 
t;overage  or  discourage  consumers  from 
purchasing  health  insurance  through  an 
f‘fE.  We  antieijjate  that  the  ii.ser  fhe  will 
a(;connt  for  the  cost  of  many  of  tin; 
Exchange-related  administrative 
functions  that  i.ssners  would  otherwi.se 
have  to  perform,  such  as  consumer 
assistance  and  enrollment  supjiort,  and 
that  the  cost  of  the  n.ser  fee  will  he 
outweighed  hy  the  many  benefits  that 
losnlt  from  jiarticijxition  in  an 
Exi.hange.  I  he  Exchanges  are  expected 
fo  enhance  competition  among  issuers 
111  the  non-gronp  market,  which  should 
lower  ineininms  due  to  the  elimination 
of  medical  underwriting  and  the  ' 

associated  issuer  administrative  costs.  ^ 

fjxchanges  will  also  t;reale  larger  ‘ 

purchasing  pools,  whit.h  shoidd  create  * 

ot.onoinies  of  .scale,  lowering  ( 

administrative  costs  for  Q1  IF  issuers.  ( 
and  further  reducing  premimns.  f 

Several  coinmenters  I 

KUjuested  that  we  provide  more  details  r 
nprding  onr  user  fee  calculations  and  \ 
a  breakdown  of  co.sts  by  jurisdiction.  f 
Several  coinmenters  suggested  that  we 
(.ak.nlate  the  M'E  n.ser  fee  amount  on  a  a 
por  capita  basis  rather  than  as  a  iiercent 
of  jinaniums.  and  a  fbw  other  I 

coinmenters  su])ported  the  jiercent  of  ^ 
premiinn  approach. 

Busponsa:  We  are  finalizing  our 
policy  to  calculate  the  FFE  n.ser  fee  as  P 
a  |K;rcentage  of  premimn;  however,  we 
are  modifying  the  pro])o.s(;d  ride  to  k: 

claiify  that  the  I'fE  n.ser  fei;  amount  is  k’ 
set  as  a  jjercent  of  jjremium,  without  ])( 
regard  to  the  numher  of  hillahle  ai 

memhers  on  a  policy.  This  clarification  re 
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on  does  not  change  the  value  of  the  n.ser 
fee.  We  appreciate  coinmenters’ 

.  txmeerns  that  VVE  o]K;rating  costs  hi; 

minimized  and  transparent,  and  will 
'I  fake  tho.se  comments  into  con.sideration 
in  onr  a])])roach  to  FFE  operating  co.sts. 

One  commenter  noted  that 

h.asing  the  n.ser  fee  amount  on  a  percent 
of  premimn  for  a  particular  poliev  was 
conlnsing. 

liasponsn:  We  are  clarifving  that  an 
issuer’s  monthly  n.ser  fee  amount  is 
oqual  to  the  |)rodnct  of  the  monthlv  user 
fill:  rate  specified  in  the  animal  HHS 
notice  of  benefit  and  payment 
Jiarameters  for  the  apj)licahle  henefit 
year— which  for  2014  is  3.5  jjercent— 
and  the  monthly  ]jremimn  charged  by 
the  issuer  for  ear;/?  policy  offered 
through  a  Federally-facilitated 
Exchange. 

(Miiinicnt:  One  commenter  expre.ssed 
concern  ahoni  HHS’s  propo.sal  to  align 
the  FFE  user  fee  rate  with  the  user  fee 
rate  a,s.se.s.si;d  hy  State-based  Exchanges. 
Other  coinmenters  urged  HHS  to  ensure 
that  the  overall  amount  of  the  FFE  n.ser 
foi;  reflected  only  111 IS’s  actual  costs  ’ 
to  M^K  0])(jrations. 

licsponsc:  We  are  clarifying  that  we 
are  establishing  the  FFE  user  fee  rate  for 

2014  only,  with  the  intent  of  keeping 

the  user  fee  as  low  as  jiossihle. 
ludejiendent  of  final  SUE  n.ser  fee  rates, 

\\i;  claiify  that  we  are  not  considerin” 
raising  the  Fh’E  n.ser  fee  heyond  onr  " 
operating  costs  in  the  future. 

Comment:  We  received  several 
comments  on  onr  projjo.sal  to  pool  user 
foes  across  all  plans  in  a  market  within 
a  State.  Some  coinmenters  suggested 
that  this  jiolicy  would  nnfairlv  increase 
costs  for  memhers  that  are  not  enrolled 
on  an  Exchange.  However,  other 
coinmenters  supjjorted  the  pooling 
Exchange  n.ser  lees.  A  few  coinmenters 
requested  clarification  on  how  issuers 
would  he  permitted  to  account  for  n.ser 
foes  on  their  memhers’  hills,  sjiecificallv 
whether  i.ssners  would  he  able  to 
account  for  n.ser  fees  in  their  premimn  i 
amounts  or  whether  n.ser  fees  would  he 
hilled  separately.  i 

Hesponse:  We  believe  that  including  ' 

Exchange  n.ser  fees  in  the  single  risk  "  * 

pool  requirianent  will  help  prevent 
aih  erse  .selection  against  QHPs  on  ‘ 

Exchanges.  In  the  final  Market  Reform  ' 
Rule  at  1.'j(i.«(),  we  require  issuers  to  c 
fiool  ail  user  fee  costs  acro.ss  their  . 

iipplicahle  marki;t  in  a  State.  We  refer  fi 
readers  to  the  di.scussion  associated 
with  §  1  .-3(1.80  of  the  Market  Reform  Rule  li 
for  additional  details  on  this  jjolicy.  s( 


C.  Distrilmted  Data  Collection  for  the 
UllS-operatecI  Hisk  Adjastment  and 
Bein.sarance  Programs 


1.  Rackground 

In  the  ]noj)i).sed  rule,  we  jiroposed  to 
amend  4.-3  CFR  part  1.-38  hv  adding 
suhpart  H.  entitled  “Di.strihutial  Data 
Collection  for  I IHS-Operatial  Programs  ” 
which  set  forth  the  data  collection 
proce.s.s  that  HHS  would  ii.si;  when 
oia;rating  a  risk  adjustment  or 
reinsurance  jirogram  on  behalf  of  a 
State.  We  jiroposed  to  use  a  di.strihutial 
ajiproach  to  data  collection  for  the  ri.sk 
adjustment  and  reinsurance  jirograms 
when  HHS  ojierates  tho.se  jirograms  on 
behalf  of  a  Stale.  In  the  jirojio.sed  rule, 
we  descriliial  a  distriliuted  ajijiroach  as 
one  in  which  each  issuer  formats  its 
own  ilata  in  a  maimer  consistent  with 
tIu;  ajijilicahle  dataha.se.  and  then  jia.sses 
the  relevant  information  to  the  entitv 
resjionsihle  for  making  jiavments  and 
enlarges  for  the  jirogram.  \Ve  believe  that 
this  ajijiroach  minimizes  issuer  hurden 
while  jirotecting  enrol  lees’  jirii  acy.  We 
leceix  ed  a  numher  of  comments 
siijijiorting  the  jirojiosial  di.striliutial 
data  ajijiroach.  and  are  finalizing  the 
Jirovisions  as  jirojiosed. 

2.  Issuer  Data  (/ollection  and 
Sulim ission  Requirements 

Hnder  the  HHS-ojierated  risk 
adju.stment  and  reinsurance  jirograms. 
we  jirojiosed  to  use  a  distriliuted  data 
collection  ajijiroach  to  run  software  on 
onrollee-level  and  claim.s-level  data  that 
re.side  on  an  i.ssuer’s  dedicatial  data 
oiivironmenl.  This  ajijiroach  requires 
clo.se  technological  coordination 
between  i.ssners  and  HHS. 

a.  Distriliuted  Data  Ein’ironments 

In  !-}  1.58.7()()(a).  we  jirojiosed  that  an 
is.suer  of  a  risk  adjustment  covered  jilan 
or  a  reinsurance-eligible  jilan  in  a  State 
wliere  HHS  is  ojierating  the  risk 
adjustment  or  reinsurance  jirogram  on 
fiohalf  of  the  State  estahli.sh  a  dedicated 
data  environment  and  jirovide  data 
ac-ce.ss  to  HHS.  in  a  manner  and 
timeframe  sjiecified  hy  HHS,  for  risk 
adjustment  and  reinsurance  ojierations 
To  accomjilish  the  di.strihutial  data 
collection  ajijiroach  for  hoth  the 
reinsurance  and  risk  adjustment 
Jirograms,  i.ssners  would  establish 
secure,  dedicated,  electronic  server 
environments  to  hou.se  medical  and 
jiharmacy  claims,  encounter  data,  and 
enrollment  information,  l.ssuers  would 
f)o  directed  to  make  this  data  acce.ssihle 
to  HflS  111  HHS-sjiecifiial  electronii; 
lormats,  and  to  jirovide  HHS  with 
acce.ss  to  the  data  environment  to 
in.stall.  ujidate,  and  ojierate  common 
software  and  sjiecific  reference  tables 
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Ibr  the  purpose  ot  executing  risk 
adjustment  and  reinsurance  program 
o])erations.  Issuers  would  also  Ik; 

(lirecl(!(l  to  corriict  suhmittcMl  files  to 
re.solve  problems  detected  hv  HUS 
during  file  proccissing.  Excej)!  for 
|)urpo.s(is  of  data  validation  and  audit. 
IIH.S  will  not  stores  any  ])ersonally 
identifiable  (uirollee  information  or 
individual  claim-level  iidbrmation. 

We  not(!  that  I! US  will  ston;.  in  a 
private  and  secure  HHS  computing 
enviromiKint.  aggregate  ])lan  summarv 
data  and  re|)orts  based  on  activitiiis 
])erformed  on  each  i.ssuer's  dedicated 
.server  environment. 

(A)niiiuint:  Sevtnal  commenters 
expres.sed  concern  that  the  distributed 
approach  would  have  limited  use 
Ixicau.se  it  would  not  track  the  .same 
enrollee  across  multiple  years. 

Re.spon.se;  The  distributed  data 
a|)proacb  would  not  con.strain  the  risk 
adjustment  methodology  when  HHS 
o])(;rate.s  risk  adjustment  because  the 
concurnmt  model  do(!s  not  nupdre 
tracking  of  enrollees  over  nudti])le  yciars 

(j)ivnu;nt:  Wi;  nsceived  a  few 
comments  recpiesting  clarification  as  to 
what  information  from  the  di.stribut(;d 
data  environments  would  l)(!  sbanul 
with  States.  A  few  commenters  asked 
for  Stat(!s  to  have  accciss  to  data  on  tin; 
distributed  data  environnumts. 

/fe.spo/j.se;  We  are  considering  wavs  to 
provide  .Stat(!.s  with  information  about 
1 11  l.S-operat(!d  programs,  and  welcome 
feedback  about  the  ty|)(!S  of  summarv 
iuformation  would  lx;  mo.st  u.s(dul  to 
.Stales.  In  doing  so.  w(!  mu.sl  balance 
program  transparency  with  ])rotection  of 
potentially  sensitiv(!  information, 
including  consumer  health  information. 
W(!  will  provide  further  information  in 
subsiupieid  guidance,  as  appropriate. 

(Joiunu^nt:  A  number  of  commenters 
nxpiestetl  technical  details  about  tlm 
distributed  data  euvironment.  .Sevmal 
commenters  nxpiested  the  specific 
nxiuirements  for  the  necijssary 
enrollment,  claims  and  encounter  data. 
a|)plical)le  softwan;  and  testing  schedule 
for  risk  adjustment  data  submissions. 
One  commenter  asked  that  issuers  be 
p(M'mitt(!d  to  provide  two  separate  data 
sets  on  the  distributed  data 
environment — one  for  risk  adjustnumt 
in  the  individual  and  small  group 
markets,  and  a  sticond  for  the 
reinsurance  that  will  onlv  include  data 
for  tlu!  individual  market.  One 
commenter  asktxl  for  further  details  on 
the  types  of  accej)ted  information  and 
recommended  that  chart  reviews  be 
considered  acceptable  data. 

liasponse:  HlbS  has  provided  a  list  of 
r(;(pnred  data  for  the  !  IH.S-operated 
distributcul  data  approach  in  the  PRA 
|)ackage  approved  under  OMB  ("ontrol 


Number  ()‘)38-n.'j.'>.  HlbS  will  mak(! 
availabb;  the  data  formats,  (bifinitions. 
and  technical  standards  a|)|)licabb!  to 
the  HH.S-op(!rated  di.stributed  data 
approach  in  futun;  guidance,  including 
standards  r(dating  to  data  from  chart 
nwiews. 

(Joiinnnnl:  \Vu  received  comments 
re(pi(!sting  further  clarification  about  tlu; 
u.s(;s  of  data  colb;cled  through  tlu; 
distributed  data  approach. 

n(>si)()ns(!:  We  intend  to  provitb; 
furllu;r  guidance  on  this  i.ssue.  We  do 
note  that  data  u.s(;  will  be  consistent 
with  HlbS's  commitment  to  protecting 
tlu;  privacy  and  .security  of  (;nrolle(;.s.  As 
a  r(;.sult,  we  would  not  store  any 
personally  id(;ntifiable  enrollee 
information  or  individual  claim-level 
information  in  connection  with  this  data 
collection,  except  for  the  j)ur])ose.s  of 
data  validation  and  audit.  We  believe 
that  this  a])])roacb  minimiz(;s  issu(;r 
burd(;n  while  prot(;cting  (;nrollees’ 
|)rivacy. 

(k)ninu;nl:  Oiu;  commenter  re(pu;,st(;d 
that  the  r(;calibrations  of  the  risk 
adjustment  nu)d(;i.s  not  lx;  ba.s(;d  on  data 
from  tlu;  distributed  data  enviroument. 
but  asked  that  HlbS  conduct  a  ,si;j)arat(; 
data  colb;ction  d(;sigiu;d  s])ecifically  for 
the  r(;calil)ration  of  tlu;  risk  adju.stnu;nt 
models. 

Uasponsa:  We  an;  exploring  using 
data  from  the  distrii)ut(;d  data 
i;nvironnu;nt  for  future;  r(;calil)ralion  of 
the  HlbS  risk  adjustment  models.  Wi; 
will  provide  furllu;r  details  on  mode;! 
recalibration  in  future;  ruie;making  ;uul 
guielanex;. 

1).  Timeline; 

We  preepeeseel  in  ^  1 53.700(1))  that 
i.ssne;r.s  must  eistablisb  the  ele;elie:ateel 
elata  envireniment  (anel  e:e)nfii  in  pre)pe;r 
establishment  tbre)ngb  .suce:essfuilv 
te;sting  the  e;nvire)nnu;nt  te)  eiemfeerm  with 
HlbS  stanelards  fe)r  .siu:b  te;sling)  tbre;e; 
mejiitbs  prieer  to  the  first  elate  e)f  full 
e)peratie)n. 

(Awimant:  A  fe;w  exunmenters  .seeugbt 
e;larifie;atie)n  e)n  wbe;n  HlbS  weeulel 
e:e)neluct  testing  e)f  the  elistributeel  elata 
e;nvire)nme;nl  in  oreler  te)  elevele)])  the 
elistributeel  ebitei  e;nvire)nnu;nt  lor  full 
e)pe;r<itie)n. 

li(;spons(^:  To  e;nsure;  ae:e:uriie:v  in  the; 
applie:iitie)n  e)f  the;  elistributeel  elata 
iip])re);ie;b.  HlbS  will  we)rk  with  issuers 
te)  e;slablisb  robust  systems.  Issuers  will 
biive  the  e)])])e)rtunity  te;  submit  elata 
files  te)  a  lest  e;uvire)nine;nt.  HlbS  will 
pre)viele;  .suppe)rl  fe)r  is.sue;rs  wbe)  e;e)neluct 
sue:!)  te;.sting  as  we;ll  iis  pre)viele;  eengeeing 
.su])pe)rt  for  the  eluratie)n  e)f  the; 
j)re)gram.s.  As  te;.sting  anel 
implenientiitieni  will  be;  e)nge)ing.  we; 
ne)le;  tluit  an  i.ssuer  mu.st  e;.stabli.sb  the 
eleelie:ateel  elata  e;nvire)nme;nt  (iinel 


e:e)nfirm  pre)pe;r  e;.stablisbme;nt  tbre)ngb 
sue:e;e;.ssfnlly  te;.sting  the  e;nvire)nme;nt  te) 
e:e)nfe)rm  with  ;ip])lie:al)le;  HlbS  .stanehirels 
leer  .sne:b  te;sting)  tbre;e;  nu)ntbs  |)rie)r  te) 
full  e)])e;r;itie)n.  lluit  is,  tbre;e;  nu)ntb.s 
prie)!'  te)  the;  first  ebile  the  plan  e:e)idel 
;ie:e:rue;  e:liiim.s  leer  risk  ;uijustme;nt  ;mel 
re;insurime:e;  ])ur])e)se;.s.  Rven  <ifte;r  iin 
i.s.sue;r'.s  ele;elie:<ite;el  el;it;i  e;nvire)nme;nt  is 
fidly  e)pe;ratie)ncil.  feirtbe;r  te;.sting  <mel 
me)elifie:iitie)ns  m;iy  be;  ne;e:e;.ss;iry.  Further 
ele;t;ul.s  ;mel  spe;e:ifie:atie)ns  lor  sue:!; 
te;.sting  will  be;  pre)viele;el  in  future; 
guielane:e;. 

c.  Fnre)lbne;nt.  (ibiims  anel  Fne;e)unte;r 
Data 

In  §  153.710(a),  we;  pre)pe)se;el  that  an 
issuer  e)f  a  risk  aeljustnu;nt  e:e)vereel  plan 
e)r  re;in.surane:e;-e;ligil)le  plan  in  a  .State  in 
wbie;b  HlbS  is  e)perating  the  risk 
aeljustment  e)r  re;insurane:e;  preegram,  iis 
<ej)])lie:able.  pre)viele;  te)  HlbS,  tbre)ugb  the 
ele;elie:ate;el  ebita  e;nvire)nmenl.  ae:ce;s.s  te) 
the;  e;nre)llee;-le;ve;l  plan  enre)llme;nt  ebitii, 
e;nre)lle;e  e'.biims  ebita,  anel  e;nre)lb;e; 
e;ni:e)unter  ebita  speeafieel  by  llfbS. 

(A)mmtmt:  .Se;ve;ral  i:ommente;r.s  sought 
e:liirifie;<itie)n  on  wbi;tbe;r  e:biims  will  be; 
elate;el  by  the;  elate;  eif  aelmissiem  eir  the 
eliite;  eif  eli.sediarge.  One;  e:e)mnu;ntate)r 
re;epu;sle;el  e:larifie:!itie)n  em  beiw  edeiims 
tluit  straeblb;  the  benefit  year  woiilel  be 
luindleel.  .Sevenil  e;omnu;nte;rs  reepie.steel 
that  edaiins  be  ibiteel  bv  ebite;  of 
iielmission  rather  tluin  elate  eif  eli,se;barge. 
te)  :ublre;ss  the  issue  of  eibiims  that 
striublb;  multiple  ve;ars.  Ane)tbe;r 
e:e)mmente;r  re;e:e)mme;neb;el  tluit  risk 
aeljustment  sexires  be;  biiseel  on  edaims 
with  elale;.s  eif  serviex;  freim  jiinuarv  1 
tbreuigb  De;e:e;mbe;r  31. 

Ih!sp()ns(r.Thvt  jiroposeel  rule  stateel 
that  elata  sboubl  be  submitteiel  for  the 
a])])lical)b;  benefit  ye;ar  by  Ajiril  30  of 
the  ye;ar  Iblbiwing  the;  enel  of  the 
applie:;il)b;  beinefit  ye;ar.  The  eli.scbarge; 
elate;  wembl  be;  u.se;el  te)  elate;  edaims, 
l)e;e;ause;  we  believe;  that  the;  elisediarge; 
elate;  l)e;.st  emsures  that  se;rvie:e;s  jirovieleel 
aeireiss  l)e;ne;fit  ye;ars  will  be;  exmsielereel 
in  their  e;ntire;ty  nitber  than  being 
partially  eir  fully  e;xedueb;el  freiin 
exinsieleratiem  eis  a  result  eif  the  elat.i 
submi.ssiem  timing  re;e]uireme;nts.  beir 
e;xam])b;.  if  iin  ineliv'iebuil  is  aebnitteel  tei 
<1  bospitcil  in  l)i;e:e;ml)e;r  2014  anel  is 
eliseduirge;d  in  january  2015,  the 
ine:urre;el  exists  that  e)e;cnrre;el  in  beitb 
De;e:enil)e;r  2014  anel  )ciniuiry  2015  woulel 
lx:  e;e)n.sieb;re;el  in  the  2015  be;ne;fit  ye;ar 
feir  beitb  re;insurane:e;  peiymeents  iinel 
e:ab:ulation  eif  einrollee  risk  .sceires  feir 
risk  aeljustment  when  HHS  e)])e;rate;s 
either  oftbo.se  preigrams. 

Qi/n/nen/;  We  re;e;e;iye;el  seiveral 
exnnments  reiepiesting  edarificatiem  em 
Hl  bS’  elata  storage  reejuirements. 
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lifisponse:  IJiulcr  ^  1 5:i.(i2()(l)),  an 
issuer  that  offers  risk  aiijustiiKsut 
(.overcHl  plans  would  !)(>  rcHiuired  to 
nHain  any  information  re(|ni!sfe(l  to 
•support  risk  adjustment  data  validation 
for  a  period  of  at  least  t(!n  ycsirs  aft(;r  tin; 
date  of  the  re]K)rt.  We  will  provide 
further  f>iddan(:e  on  the  data  storage; 
H;(|uirements  for  reinsnran(:e;-eligil)h; 
jdans  and  risk  adjustment  covered  j)lans 
in  forthcoming  rulemaking  and 
guidance;. 

(I.  D;it;i  Re;e|uire;me;nts 

In  the;  |)re)pe),s(;el  ride,  we;  eie;.se:rihe;el  the 
tyi)e;.s  of  elata  that  woulel  he;  cie;e;e;j)tiil)le 
fe)r  tfie  re;in.surane:e;  anel  risk  aeljustment 
lireignuns  whe;n  HUS  ejjier<ite;s  the;se 
preigrams  on  behalf  of  a  State. 

\yhe;n  IIHS  is  eiperating  reinsuraneie 
em  behalf  eif  a  State,  we;  ])re)pe)S(;el  that 
nujefie.al  and  jiluirimieiv  edaims  with 
elisediarge  elates  or  through  elatees  eif 
.se;rvie:e;  (whe;n  no  eli.sediarge;  elate;  is 
iipplie;able;.  as  is  eiften  the  e:ase  for 
preifes.siemal  se;rvice;s)  tluit  fall  in  the; 
applie;ahle;  he;nefit  ye;ar  wonlel  he;  eligible 
feir  re;insurane:e;  j)iivme;nt.s  feir  that 
he;ni;fit  ve;ar. 

VVhe;n  Ilf  IS  is  e)pe;riiting  risk 
aeljustment  em  helndf  eifa  State,  we; 
fmijierseel  that  institutiemal  anel’me;elie;al 
edaims  ;mel  ene;onnte;r  elata  with 
eliseduirge  elates  eir  threnigh  elate;s  eif 
.se;rvie:e  that  fall  in  the;  applie:ahle;  l)e;ne;fit 
year  wendel  he;  eligible;  for  risk 
aeljustme;nt  iiayments  emel  ediarge;.s  feir 
that  benefit  ye;ar.  The;  elata  tei  e:ale:nlate; 
eaireilleie;  risk  ,se:e)re;.s  feir  piupeiseis  eif  risk 
aeljustment  weiidel  ineduele;  eliagnei.seis 
reporteiel  em  institutiemal  anel  nmelie.al 
edaims  that  reisult  in  final  pavment 
ae;tiem  eir  encounters  that  rei.sult  in  final 
ae,e,e;pteel  status.  Only  the  elieigneiseis 
reporteel  em  e:ertain  hospital  injiatient 
facility,  hei.spital  outpatient,  anel 
physiedan  iirovieler  edaims  will  he 
ae;ceptahle;  when  HHS  ojKirates  ri.sk 
adjustment.  The  risk  aeljustment  meielel 
eliscnsseiel  earlier  in  this  iireamlile 
preivieleis  a  ele;se:ri]itiem  eif  HHS’s  eaiteria 
feu  ielentifying  anel  eixedueling  edaims 
freim  preiviele;rs. 

Tommen/.' We;  re;e:e;i\'e;el  a  e:emune;nt 
re;e]U(;.sfing  e,darifie:atiein  em  the 
<ie:e;e;ptalile;  j)reiviele;r  types. 

lU^sponse:  Hiagneise;.s  will  eiidv  he;  i 

ae;e:e;iitahle;  feir  risk  aeljustmemt  emrolleie;  j 
risk  scene  eadculiitiems  if  they  me;e;t  ( 

e;nte;ri;i  that  are;  ae;e:e;]itahle  for  1  fldS  risk  1 
aeljustment  elata  e:eille;e:tiem.  (u;ne;rallv.  e 

feir  heith  inpatie;nt  cinel  eiut|iatie;nt  i 

.se;rvice;.s,  eliagneises  are;  <ie:e:eptahle;  if  t 

freim  a  epialifieiel  preiviele;r.  hut  only  if  the;  r 
pi e)e.e;eiure;  e;eiele;  was  neit  feir  eliagneistie;  t 

liiheirateiry  or  eliagneistie  raelieileigy  i- 

•seirvices.  HITS  will  rede.ise  the;  full  li.st  of  e 
ae;e:e;ptahle  preiviele;r  typ(;.s  anel  ea  iteria  in  r 
tortheaiming  guielance.  „ 


(^oiuinunt:  One;  cemnne;nte;r 
re;e:emune;nele;el  that  unpaiel  edaims  he 
ine;lueie;el  in  the;  eadculatiem  eif  (;nreille;e; 
risk  .se.eireis. 

n(‘spons<i:  While;  the;re;  may  he;  seiine 
cielv;mtage;s  tei  inedusiem  eif  unpaiel 
edaims,  we;  do  neit  jilan  tei  ae:e;e;pt  edaims 
where  .ser\  ie:e;.s  we;re;  elemieel  eir  neit 
e.eive;re;el  heieam.se  HHS  risk  aeljustment 
meielels  weue  e;alihrate;el  em  paiel  e.leums. 
Heiwe;ve;r,  if  .se;rvie;e;.s  were;  aji|ireive;el  anel 
an  issuer  ineau  re;el  uei  e;x]ien.se;s  he;e;au.se; 
the;  edaim  was  lidly  paiel  threnigh  exist 
sluiring,  then  theise;  ediiiins  wendel  he 
ae;e:eptahle  feir  e;em.siele;ratiem  (for 
e!xani]de,  if  the  alleiwahle  e.eist  of  a 
seirvice  ]ireivide;ei  was  Si. "5  anel  the 
emreilleie’s  e:ei-jiay  was  Sl.'i). 

ex  Claims  Data 


We  preipexseel  in  §  1. '5:1.71 0(h)  that  all 
(danns  data  siihmitteel  hy  an  i.ssner  of  a 
ri.sk  aeiju.stmemt  e;overeel  jilan  eir 
reiinsurane.e-eligihle;  plan  in  a  State  in 
whiedi  HHS  is  eiperating  the  risk 
,  aeljustment  eir  reinsnnmce  preigram,  as 
ajiidieiahle;,  must  have;  re;.sulte;el  in 
payme;nt  hy  the;  i.ssner  (p.iyment  eif  ceist 
sluiring  hy  the;  e;nreille;e;).  'I’he  enreilie;e;- 
ie;ve;l  ekitii  must  ineduele;  infeirmatiem 
freim  edaims  anel  emexnmter  elata 
(ine.hieling  ehitei  re;l;ite;el  tei  e:ei.st-sh;irin<» 
re;elue:tiem.s,  to  peirmit  HHS  to  e;ale:ulate 
emreilleu;  jiaiel  edaims  ne;t  eif  ceist-sharing 
reieluctiem.s)  as  .senire;e;el  freim  all  me;elie:;d 
anel  pharniae;y  preivieleirs.  suppliers, 
physiedan.s.  eir  either  jirae.titiemeirs  whei 
fiirnisheel  itemis  eir  .se;rvie;e;s  tei  the; 
i.ssimr’s  he;alth  plan  me;nihe;rs  for  all 
pe;iniitte;el  paiel  me;elie:cil  anel  jiharmaeiy 
.se;rvie:e;s  eluring  the  henefit  imrieiel.  All 
datii  must  he;  jireivieleel  at  the  le;vel  of 
aggre;gatiein  s]ie;edfie;el  hy  HHS. 

Loinmnui:  Several  exnnmenters  askeel 
HHS  to  notify  issuers  wlu;n  HHS 
ielentifie;.s  erreirs  with  elata  suhmitte;el  to 
elistrihuteel  elata  enviremme;nts.  One 
exnmnenter  reiepiesteel  that  HHS  flag 
edaims  with  elerive;el  exists  that  have  neit 
been  cie.exipteel  feir  p;iyment. 

Hesponse;:  We  intenel  tei  jireiviele  eiaedi 
issuer  with  a  pen  ieielic  reijieirt  em  elata 
funeitions  iienfeirmeel  in  eaedi  i.ssiier’s 
distrilmteel  elata  enviremment,  anel  to 
lelemtify  reinsuranexi-eligihle;  edaims.  The 
n;|ieirts  wendel  ineliexite;  whe;the;r  HHS 
aexxipteel  eir  re;je;e:te;el  suhmitteiel  files  anel 
elata.  ami  wendel  ielemtify  enreirs  ele;te;e:te;el 
hy  HHS.  I.ssuens  wendel  iieieel  tei  preiviele 
cenie;e:te;el  fileis  anel  elata  tei  aelelreiss  erreirs 
ielemtifieel  in  HHS-preivieleel  reipeirts  for 
thei.se;  file;s  anel  elata  tei  he  eiligihle;  for 
rennsunme.-e  preie.eissing.  Timeframes  feir 
the;  iiroex;ssing  anel  repenting  eif  the;.se 
nipeirts.  inclueling  feir  reiexiijit  eif 
exnie;e:teel  files  anel  elise:re;jiane:y 
re.solutiem.  will  he;  preivieleel  in  fntnre; 
gnielanex;. 


Comment;  .Se;ve;rai  (ximmente;r.s 
re;ejm;ste;el  that  HHS  jireiviele  interim 
ostimates  feir  reinsuranex;  jiaynumts  anel 
iisk  cieljustment  sexireis.  'I’hei.se  e.eimmemts 
noteiel  that  inteirim  ei.stimateis  will  a.s.sist 
i.ssimrs  in  exinijileiting  financial 
statemients  anel  eleiveleijiing  rateis  feir  the; 
ne;xt  exilenelar  ve;ar. 

Hnsponsf;:  \\h;  re;exignize;  that  heith  the 
risk  aeljustment  anel  re;insuranex; 
jiieigiains  <ire;  impeirtant  jireignuns  in 
stabilizing  |ire;niiums  in  the  inelivielual 
anel  small  greiuj)  markeits.  We;  will 
jiieiviele;  furthe;r  ele;tcnl  em  enir  ajijireiaedi 
tei  interim  repeirting  in  fortheximing 
gnielanex;. 


1.  Claims  Data  Freim  Cajiitated  Idans 

In  l.'i.'l. 710(c),  we;  ]no|)eise;el  that  an 

issuer  that  deie;s  neit  generate  claims  in 
the  nenmal  exiurse;  eil  business  must 
derive  ceists  em  all  ajiplicahle  jireivider 
emexnmters  using  their  jirincijial  internal 
metheideilogy  for  jiriedng  theise 
e.ne.enmteirs.  If  a  jilan  has  nei  suedi 
metheieleileigy.  eir  has  an  inexmijileite; 
metheieloleigy.  we  jirojio.seel  that  the  jilan 
lie;  jiermitte;el  to  imjile;ment  a 
metheieleileigy  or  siijijilemiint  the; 
me;theieleileigy  in  a  manne;r  that  yielels 
de;riveel  edaims  that  are;  re;asemahle;  in 
light  eif  the;  sjie;edfie:  markeit  that  the;  jilan 
is  serving. 

CVimmem/;  Cennme;nte;r.s  gene;raily 
siijijieirteel  HHS’s  inclusiem  of  e;ajiitate;ei 
jilans  elatei  in  the  re;insur;mex;  emel  risk 
neljiistment  jireigrams.  We  re;ex;ive;el 
many  exnnments  a.sking  HHS  tei  jireiviele 
fielehtiemal  gnielanex;  em  eli;riving  claims 
exists  eir  metheieleileigical  exanijiles  eif 
heiw  elifferent  tvjies  eif  exijiitatiem 
iirrangemients  wendel  eleirive;  their  exists, 
inedneling  eleriving  exists  feir  value-haseel 
strate;gies.  Cennmenters  akso  iXKjuesteel 
that  the  .State  and  HH.S  ajijirove  fee 
•sedieelule-'s  to  ensure  exiiujiliance  with 
the;  reinsurance  jirogram. 

/io.syion.se;  The;  jirojioseel  ajiproach 
allows  cajiitated  jdans  the  flexibility  tei 
use  (.inreiit  jiriedng  me;theieleileigie.s,  if 
ajijiliexihle.  Many  cajiitate;el  plans  have 
nie;theids  in  jihiex;  lor  elerixdng  the;  exists 
of  e;nexmnte;rs  for  juu'tiedjiatiem  in  either 
State  anel  Feeleiral  jireigrams.  If  a  jilan 
luis  nei  sne.h  metheieleileigv.  eir  has  an 
ineximpleite  nmtheieleileigv.  the;  jilan 
wendel  he;  jiermitteel  tei  inijilement  a 
nmtheieleileigy  eir  snjiplemient  the; 
me;theieleileigy  in  a  manne;r  that  yielels 
(le;rive;el  e:lainis  that  <ire;  re;asemahle;  in 
light  of  the;  sjie;edfie:  marke;t  that  the;  jilan 
is  seiiving.  W(;  he;lieve;  that  jie;rniitting 
fle;xihility.  ratheir  than  .setting  feirtli 
sjieedfie;  me;theieleileigie:s  or  fee;  .sedie;elule;s. 
he;lte;i  e;nahle;s  issueirs  fei  ele;te;rniine; 
me;theieleileigies  which  are;  re;a.semahle  feir 
the  issne;r’s  market. 

Commem/;  One;  exnnmenter  steiteel  that 
senne;  he;cdth  jdans  that  siili-exijiitcite; 
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payinenis  to  jjroviders  may  lace 
dilTiculty  in  collecting  comprehensive 
and  accurate  data  on  a  timely  basis. 

liasponsa:  HH.S  initially  considered  a 
claims  suhmission  deadline  oi  March  31 
hut  extended  the  deadline  to  A|)nl  .30  to 
allow  issuers  more  time  to  submit  the 
nec(;ssary  enrollment  and  claim  data. 

Tlu!  claims  submission  deadline  ol 
April  30  oi  the  year  iollowing  the 
a|)plical)le  henelit  year  is  the  latest 
possible  date  for  HH.S  to  meet  our 
|)ayment  processing  and  niporting 
obligations  codified  in  the  I’rcanium 
.Stabilization  Rule.  Reinsurance  and  risk 
adjustment  payment  reporting 
obligations  must  he  completed  bidbre 
the  calculations  for  the  risk  corridors 
and  MLR  programs,  and  con.seciuently 
r(!(juire  claims  to  he  submitteil  l)v  April 
30. 

(k)niin(!nt:  ('.ommenters  riMjuested  that 
HH.S  set  forth  in  regulatory  text  that 
capitatiul  plans’  derived  co.st  claims  will 
Im;  subject  to  audit. 

/fe.s'poyj.se:  Capitated  ])lans.  like  all 
plans  that  submit  reinsurance  payment 
nupiests.  or  data  to  be  considered  for 
reinsurance  payimaits  or  risk 
adjustment,  would  he  subject  to 
validation  and  audit.  We  have  iucluded 
data  validation  language  in 
l.')3. 240(a)(3)  for  .Stal(i-o|)(!rated 
reinsurance  programs,  and  in  I.'i3.3.'i0 
and  *!}  1  .'j3.()30  for  .State-  and  HH.S- 
operatcul  risk  adju.stment  programs. 
r(!si)(!ctively.  We  will  issue  furtluM' 
rulemakiug  with  regard  to  HH.S- 
operattul  nniisurance  program  oversight 
for  all  claims,  including  those  from 
capitated  plans. 

g.  Rstahlishment  and  Usage  of  Masked 
bnrollee  Identification  Numbers 
We  jiroposed  iu  ^  1.^3. 720(a)  that  an 
issuer  of  a  risk  adjustment  covered  plan 
or  reinsurance-eligible  plan  in  a  .State  in 
which  HH.S  operates  risk  adjustment  or 
reinsurance,  as  applicable,  must 
establish  a  uniiiue  masked  enrollee 
idimtification  number  for  each  enrollee. 
in  act:ordance  with  HH.S-defined 
reijuirements  as  described  in  this 
.section,  and  maintain  the  same  masked 
enrollee  identification  number  for  an 
enrollee  across  enrollments  or  plans 
within  the  issuer,  within  the  .State, 
during  a  iMmefit  year.  In  1.^)3. 720(1)). 
we  |)ro|)o.sed  that  an  i.ssuer  of  a  risk 
adjustment  covered  plan  or  reinsurance- 
eligible  plan  in  a  .State  in  which  HH.S  is 
operating  the  risk  adju.stment  or 
reinsurance  program,  as  applicable,  mav 
not  include  an  enrollee’s  ])ersonallv 
identifiable  information  in  the  masked 
enrollee  identification  number  or  use 
the  same  masked  enrollee  identification 
numher  for  different  enrollees  enrolled 
with  the  i.ssuer.  As  di.scu.ssed  in  OM13 


Memorandum  M-07-l(),  the  term 
“personally  identifiable  information"  is 
a  broadly  used  term  across  Federal 
agencies,  and  has  been  defined  in  the 
Office  of  Management  and  Budget 
Memorandum  M-07-l(i  (Mav  22. 

2007)." 

(',omim;nt:  We  received  several 
comments  in  su])porl  of  using  a  masked 
enrollee  numher.  However  one 
commenter  expres.sed  concern  that  the 
provisions  may  not  he  sufficiently 
])rotective. 

Uasponsn:  HH.S  has  taken  several 
.ste]).s  to  ensure  robust  privacy  and 
security  .standards.  A  (li.strihuted  data 
approach  |)rotects  consumer  health  data 
in  a  numher  of  ways.  First,  a  distributed 
data  approach  eliminates  the  need  to 
transmit  sensitive  data.  Data  can  he 
l)articularly  vulnerable  during 
transmission,  so  this  approach 
eliminates  this  risk.  HHS  exjiects  that 
information  provided  to  HH.S  will  he 
limited  to  information  reasonablv 
necessary  for  u.se  in  the  risk  adjustment 
and  reinsurance  programs.  Also,  with 
this  approach,  we  are  better  able  to  limit 
the  amount  of  data  needed  for  ])rogram 
o|)erations.  We  will  be  releasing,  in 
forthcoming  rulemaking.  com|)lianc.e 
standards  for  privacv  and  securitv 
standards,  as  a])plicahie. 

h.  Deadline  for  .Suhmi.ssion  of  Data 

We  propo.sed  in  §1.')3.73()  that  an 
issuer  of  a  risk  adjustment  covered  plan 
or  reinsurance-eligible  plan  in  a  .State  in 
which  HH.S  operates  risk  adjustment  or 
reinsurance,  as  applicable,  submit  data 
to  be  considered  for  risk  adjustment 
payments  and  charges  and  reinsurance 
])ayments  for  the  applicable  benefit  year 
l)y  April  30  of  the  year  following  the 
end  of  the  apj)bcal)le  benefit  year.  In 
order  for  HH.S  to  provide  periodic 
reports  on  data  functions  j)erformed  in 
each  issuer’s  distributed  data 
environment,  HH.S  recommends  issuers 
submit  data  at  least  (piarterly 
throughout  the  benefit  year  to  support 
the  calculation  of  reinsurance  |)ayments 
and  risk  adju.stment  payments  and 
charges. 

Coinnwnt:  We  received  a  comment 
retiuesting  clarification  on  the  penalty 
for  non-compliant  data  submission. 

/fe.s'pon.se;  (;om])bance  reciuirements 
will  be  forthcoming.  We  note,  however, 
that  one  conseiiuence  of  an  i.ssuer  failing 
to  timely  submit  claims  and  enrollment 
data  would  be  that  the  information 
needed  to  calculate  risk  scores  and 
reinsurance  allowable  amounts  would 
not  he  available.  ])otentially  resulting  in 
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a  loss  of  risk  adjustment  or  reinsurance 
payments  for  the  issuer. 

Continant:  .Several  commenters 
recpiested  clarification  on  the  claims  run 
out  period. 

/fe.s’pon.se;  An  issuer  of  a  risk 
adju.stment  covered  plan  or  reinsurance 
eligible  plan  in  a  .State  in  which  HH.S 
operates  ri.sk  adjustment  or  reinsurance 
should  submit  data  by  April  30  of  the 
year  following  the  applicable  benefit 
yeiir.  For  exam])le.  claims  incurred  in 
the  2014  benefit  year  must  he  submitted 
to  HH.S  by  Ajiril  30,  201. 'j.  The 
suhmission  deadline  will  allow  issuers 
time  to  process  claims  and  submit  data 
to  their  distributed  data  systems  for 
HH.S  evaluation,  and  will  provide  HH.S 
adiKjuate  time  to  calculate  payments 
and  charges. 

li.  Small  Basiiwss  Ilaalth  Opiions 
Program 

1.  Fmplovee  (ihoice  in  the  Federally- 
Facilitated  SHOF  (FF-SHOF) 

In  our  pro])osed  rule,  we  propo.sed 
that  (juabfied  employers  in  FF-.SHOFs 
will  choo.se  a  level  of  coverage  (bronze, 
silver,  gold,  or  platinum)  and  a 
contribution,  and  employees  can  then 
choose  any  QHF  at  that  level. 

In  stakeholder  consultations  following 
the  publication  of  the  Fxchange 
Fstabbshment  Rule,  some  issuers 
expres.sed  o])enne.ss  to  allowing  the 
em])loyee  to  "huy  up”  to  certain  jilans 
at  the  next  higher  level  of  coverage, 
thereby  offering  employees  a  broader 
range  of  health  jilans.  We  .sought 
comments  on  whether  FF-.SHOFs 
should  offer  an  additional  employer 
option  that  would  allow  a  (juabfied 
emjiloyer  to  make  available  to 
em|)loyee.s  all  QHFs  at  the  level  of 
coverage  .selected  hv  the  employer  plus 
any  QHFs  at  the  next  higher  level  of 
coverage  that  a  QHF  issuer  agrees  to 
make  available  under  this  o])tion.  QHF 
issuers  could  decide  whether  or  not  to 
make  available  QHFs  at  the  next  higher 
level  of  coverage  above  the  level  of 
coverage  .selected  by  the  employer. 

We  also  sought  comments  on  a 
transitional  ])obcv  in  which  a  I’ederallv- 
facibtated  SHflF  (FF-SHOF)  would 
allow  or  direct  emjiloyers  to  choose  a 
single  QHF  from  tho.se  offered  through 
the  FF-SHOF.  We  received  the 
following  comments  regarding  the 
])ropo.sed  provisions  of  choice  in  the 
Federally-facilitated  .SHOF: 

(lommant:  A  few  commenters 
oi)posed  offering  employers  the  single 
QHF  o])tion.  suggesting  that  each  SIIOF 
should  focus  on  providing  employee 
choice.  Most  commenters  on  this  issue 
supported  offering  a  single  QHF  option 
for  employers,  eitlier  as  an  additional 
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option  or  as  the  only  option  in  the 
initial  ycuirs  ot  each  SHOO.  TIk; 
coiniiKMilers  who  snpport(ul  allowing  a 
(|nalifii;d  eni])loyer  onlv  the  option  of 
ottering  a  singit;  QltO  in  the  initial  years 
of  SltOt^  oi)eration  citeti  scn  eral 
(:on(:(;rns,  including  whether  i.ssiHMS 
c:oul(l  complete  (mrollment  and 
accounting  systimi  changes  nujuinKl  to 
interact  with  the  Sttdl’  enrollment  and 
])r(!minm  aggregation  systems  recpiired 
t)y  emj)loyee  choice!;  and  whether  there 
would  he  adecpiate  time  to  educate 
innployers,  em|)loyees.  brokers  about 
the  employe!!'  anel  e!m]!le)ye!e  e:he)ie:e!s 
available  in  tlie  SHOP,  't’hew  fnrtlier 
sugge!st(!el  that  tying  Exe:hange 
piirticipation  te)  SHOP  ])artie:ij)atie)n 
e:e)nlel  leuiel  se)me!  issuers  to  partie;i])ate  in 
neither  the  Exe:hange!  nor  the  SHOP. 

Hasponsn:  Eae:h  SHOP  has  the  eeptiein 
te)  alle)w  emple)yer.s  to  e)ffer  em])le)ye!e!S  a 
single  QHl^.  We  have  e;one:luele!el  for  the 
rexisons  ielentifieel  by  the  e:e)mme!nte!rs 
that,  as  a  transitie)n  to  t)re)aele!r  empleeye!!' 
aele)ptie)n  e)f  em])loye!e!  e:he)ie:e!  meeelels, 
e!ae:h  EE— SHOP  she)nlel  exeaease  this 
e)])tion,  preevieling  eanpleeyers  the  e)])tie)n 
e)f  e)ffe!ring  a  single  Q1  tP  te)  e!m])le)ye!e!S, 
as  the  small  grou])  market  eaiste)marilv 
ele)e!s  te)elay.  This  e!mple)ye!r  e)ptie)n  will 
alle)w  e!m])le)ye!r.s  whe)  j)re!fe!r  te)  e)ffe!r 
e!m])le)ye!e!S  a  single  QHP  te)  partie;ipate! 
in  <111  FF-SHOP  anel  reilain  peitential 
eligibility  feir  the  small  busineiss  lax 
eaeelit,  whie;h  is  emly  available  threnigh 
a  SHOP  Exediange  beginning  in  2014. 

We  have  alsei  e:e)ne;hiele!el  that  effeu'.tive 
imiilementiition  of  einpileiyee  e;he)ie;e!  in 
the  feelerally-faealitateiel  SHOP  will  neit 
be!  ])e)ssible!  in  2014  be!e:au.se!  e)f 
eiperatiemal  challenges  neiteel  by  the 
eximmenters.  Tlienefeire,  we  iire 
preiposing  in  the  Small  Husine.ss  Health 
Optiems  Preigram  projiosed  rule  issued 
.simultam!oiisly  with  this  final  rule  anel 
publisluKl  eksewhere  in  this  issue  e)f  the 
Federal  Register  that:  (1)  The  effeicdive 
elate  of  the  eanpleiyee  e;he)ie:e! 
reupiireanents  (§  15.').70.‘)(b)(2))  anel  the 
premium  aggre!gatie)n  re!epiire!ments 
(Sir)5.70.'i(t)K4))  will  be  lannary  1,  201  .'5; 
(2)  SHOP  Exe;hange!s  may  offer 
eanjiloyeu!  edioiex!  anel  iierform  premium 
aggre!gatie)n  feir  j)lan  yixirs  be!ginning  em 
e)r  after  )anuary  1, 2014;  anel  (3)  an  EF- 
SHOP  will  neit  eiffer  emiileiyee  e:he)ie:e! 
iinel  ju'eminm  aggreegation  until  plan 
years  be!ginning  em  eir  after  )anuarv  1, 
201.'). 

(hniiiK^nt:  A  few  e'.ommenters 
suppeu'teel  a  single  QHP  eiptiem  but  emly 
if  linkeel  tei  the  reuiiiireel  use  eif 
e:e)mi)e)site!  juemiums. 

B(^s})ons(i:  We  believe  the  ele!e:isie)n 
abemt  the  use  eif  e'.alcnlateul  e:e)m])e)site! 
premiums  shemlel  remain  an  empleiyer 
ete!e;isie)n,  unless  State  law  rexjuires  that 
lireminms  be  iiresenteul  to  empleiyers  as 


e:e)m])e)site!  premiums,  anel  have  neit 
aeleipteel  the  linkage!  sngge!.ste!el  bv  the 
e:e)nnne!nte!rs. 

Coiunuint:  'I  hi!  empleiyer  eijitiem  eif 
breiaeleir,  twei-leivel  plan  e:he)ie:e!  was 
snpiieirleel  by  a  number  of  e;emmu!nle!rs, 
eiitlmr  <is  iireipei.seiel  eir  as  twei-leveil  plan 
e:he)ie;e!  amemg  all  plans  at  tbeise  levels, 
withemt  the  QHP  issuer's  e;he)ie;e! 
wheither  tei  eiffer  as  a  biiy-ii]).  Seveiral 
e;e)mmenle!rs  e:harae:le!rize!el  empleiyeie 
e:he)ie:e!  as  a  key  eli.stingiiishing  teature  eif 
the  SHOP,  anel  eme  snggei.steel 
e;e)nsiele!ring  full  empleiyeie  edmieie.  Many 
eiommemters,  heiwever,  citeel  the  aelver.se 
seleeitiem  that  may  eieieair  with  choiceis 
;ie:re)ss  leveils  eif  e:e)verage  anel 
reeieimmemeleel  reistrieiting  emiileivee 
e;heiie;e  tei  a  single  level  of  eieiverage 
eiheisem  by  the  em])le)ve!r.  One 
ceimmenter  noteel  the  operational 
eieimiilexity  eif  a  biiy-u])  eiptiem. 

Ihisponsa:  We  are  not  finalizing  the 
rule  with  jirovisiems  feir  the  FE-SHOPs 
tei  aceiemunoelate  the  twei-level  jilan 
e:heiie:e!  beieain.se  eif  eieme.erns  abemt 
aelveirse  .seleieitiem  in  the  first  vear  eif 
SHOP  eijieiratiem.  We  neite  that  breiaeler 
empleiveie  eiheiieiei  is  a  eleisirable  feature  eif 
a  FF-SHOP  that  will  be  eixploreel  in 
siiliseiejiiemt  yeiars.  Further,  the  final  rule 
at  S  l.'i5.70.'i(b)(3)(i)  peirmits  eaeih  SHOP 
the  flexibility  tei  eiffer  ejnalifieel 
eiiipileiyers  e:he)ie:e!s  beiyemel  making  eme 
meitiil  ieivel  available  tei  empleiyeeis. 
Althemgh  we  are  neit  exereiising  this 
flexibility  feir  the  FF-SHOPs,  we 
antie:ipate!  that  seiine  State-baseiel  .SHOPs 
imiy  elei  sei. 

(Jonnnent:  One  e'.eimmenler  askeel  that 
the  final  ne)tie;e  reflee:t  that  emjileiver 
eifferings  may  alsei  be  snbjee:t  tei 
e:ollee;tive  bargaining  agreements. 

Hesponsa:  We  e;one:ur  with  that 
e:omme!nt  anel  neite  heire  that  empleiver 
offers  eif  benefits  may  be  snbje!e:t  to  the 
])re)visiems  eif  ceille!e:tive!  bargaining 
agreements. 

We  are  finalizing  the  rule  for  the  FF- 
SHOPs  with  some  moelifie;atiems  from 
the  jireijieisal.  Uneler  1 5.'i. 705(b)(3)  as 
finalizeel,  eiae'.h  FF-SHOP  will  alleiw 
epialifieel  emjileiyeirs  the  e:heiie:e!  eif 
eiffering  empleiyeieis  either  all  QHPs  at  a 
single  level  eif  e;e)verage!  se!le!e:te!el  bv  the 
emipleiyer  eir  a  single  QHP  se!le!e;te!ei  by 
the  eiujileiver.  Heiwever,  wei  are 
pre)]ie)sing  elseiwherei  in  this  issue  eif  the 
F’edeiral  Reigister  that,  as  a  matter  eif 
transition.  e!ae;h  SHOP  have  the  eiptiem 
to  e:he)e)se!  whether  lei  im])le!ment 
employeu!  e:he)ie:e  anel  premium 
aggreigatiem  beginning  )aiuiary  1.  2014  or 
January  1, 2015,  with  each  FF-SHOP 
e!xe!re:ising  the  jannary  1, 2015 
imjilementatiem  ojition. 


2.  Metheiels  feir  Finjilover  Oontrilmtiems 
in  an  FF-SHOP 

Empleiyers  may  eleie:!  a  varieitv  eif  ways 
tei  e.emtrilmte  teiwarel  heialth  e:eive!rage! 
that  fire  e;ein.sistent  with.  Feelenil  law. 
PeK'.ause  empleiyeies  in  tliei  SHOl’  may  be 
e.heieising  their  eiwn  e:eive!rage!  anel  will 
neieel  to  kneiw  the  neit  e:e)st  tei  tliemi  after 
the  empleiver's  e'.emtrilmtiem,  e!ae:b 
em])leiyer  will  neieel  tei  eiheieise  a 
eiemtribution  meitheiel  befeire  its 
empleiyeies  seleieit  theiir  epialifieel  health 
])lans.  To  faeiilitate  this,  we  preipei.seel  in 
§  155.705  (b)(ll)(i)  that  eiach  SHOP 
eiemlel  eleifine  a  stanelarel  metheiel  by 
whie:h  empleiyers  wemlel  eiemtrilmte 
teiwcirel  the  emjiloyee  eioverage.  Wei  alsei 
jireipexseel  in  §  155.705  (b)(ll)(ii)  a 
speeiific.  standarelizeel  methoel  feir  the 
FF-SHOPs — a  methoel  that  reflects  a 
meaningful  emploveir  e;hoice  anel  that 
eiemfeirms  tei  eixisting  Feeleral  law. 

(k)innwnt:  A  breiael  range  eif 
eiommenters  supporteel  our  j)rei])e)sal. 

One  eieimmenter  expreisseiel  eiemcern 
ciliemt  the  effeieit  em  oleler  einjileiveieis.  but 
reiexignizeel  the  neieel  tei  mate:h  the 
emtsiele  market  eiptiems.  Twei 
eiemunenteirs  suggesteiel  reiepiiring  a 
eialemlateel  eieimjieisite!  preimium  as  the 
emly  alleiwablei  metheiel. 

Basponso:  The  e:lu)le;e!  eif  eiemtributiem 
metheiel  eiffereiel  in  eiaeih  FF-SHOP 
refleiels  a  meianingful  eibeiie.e  available  tei 
eimiileiyeirs  in  2014.  absemt  a  preivisiem  in 
State  law  tei  tliei  eiemtrarv.  Wei  neite  that 
the  premium  elifferential  effeeit  em  eileler 
empleiyeies  is  limiteiel  by  the  maximum 
3:1  ratiei  feir  aehilts.  As  neiteiel  in  the 
preijieisal.  we  believe  the  ekie.isiem  abemt 
wheither  to  use  a  e:ale:ulateel  e:eim|)e).site 
lireminm  is  best  maele  by  the  emjileiver 
sei  long  as  that  eiheiieie  is  exmsistent  with 
ajijilicable  State  law. 

Comment:  One  eiemnneinter  snggesteel 
aelelreissing  the  eiemtribntion  meitheiel  bv 
allowing  emiileiyers  tei  eiffeir  only  a 
single  QHP  as  a  transition,  whie;h  wemlel 
alsei  give  issuers  time  to  aelojit  SHOP  jier 
member  rating  ruleis. 

Hesponse:  Whether  an  einjileiyer  eiffeirs 
a  single  QHP  or  all  QHPs  at  a  givein  level 
eif  eioveirage,  an  FF-SHOP  will  still  neieiel 
tei  aeleijit  an  ajijireiaeih  tei  emjileiver 
cemtributiems.  The  apjireiae.h  jirojieiseel 
in  the  elraft  Notieie  anel  finalizeel  in  this 
rule  will  alleiw  emjiloyeirs  eijitiems 
reigareling  heiw  they  anel  their  emjileivees 
e;emtrit)nte!  teiwarel  e;eiverage!  that  ajijilieis 
tei  beith  single  QI  IP  anel  single  leive!  eif 
e:e)ve!rage!  eiffers. 

(Comment:  One  e:e)nnne!nter  staleel  that 
an  issuer  .shemlel  neit  be  inveilveel  in 
emjileiver  eleicisiems  abemt  alleieiatiem  eif 
jireminm  between  emjileiyer  anel 
emijiloyex!. 
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liesponse:  We  do  not  l)elieve  that 
either  the  |)ro|)osed  rule  or  tlu;  final  rule 
involves  the  QIIP  issuer  in  (unployer 
decisions  about  the  employer 
contribution  toward  the  i)r(!minin.  'fbe 
l•'l•’-,SH()l’  .standard  contribution 
method,  as  propo.sed  and  finalized,  does 
(!stablisb  a  method  by  which  the 
(Muploycir  can  contribute  in  a 
standardized,  non-discriminatorv  way. 
The  QllP  issuer  is  not  involved  in  the 
FF-SII()1’  jiolicy  nor  is  the  issuer 
involv(!d  in  employer  decisions  about 
the  allocation  of  premium  between 
(Muployiir  and  employee. 

TVan/nen/;  One  commenter  asked  for 
clarification  about  how  mid-year 
turnover  would  he  handled  with  a 
calculated  comiiosite  premium  method. 

/fe.s/jon.se;  In  future  guidance,  we  will 
discuss  mid-year  changes  in  group 
composition  and  how  a  .SllOf  might 
address  the  resulting  changes  in  the 
average  premium  for  the  group. 

We  propo.sed  at  §  1  .').'j.7().'j(h)(l  1  )(ii)(D) 
to  permit  a  (pialified  emjiloyer 
|)articipatiug  in  an  FF-,SHOP  to 
establish,  to  the  extent  allowed  hy 
Federal  and  State  law.  different 
contribution  percentages  for  different 
emplovee  categories.  We  have 
concluded  that  this  provision  is 
inconsistent  with  the  uniformity 
provisions  e.stahlished  in  Internal 
lievenue  .Service  Notice  2010-82.  which 
nupiire  emplovers  to  contribute  a 
uniform  percentage  to  all  einjilovees  in 
order  to  claim  a  small  business  tax 
credit  for  health  insurance  iiremiums 
paid.  Although  the  provisions  in  Notice 
2010-82  ajiply  only  to  employers 
claiming  the  tax  credit  in  tax  years 
through  D(!cemher  81. 2018.  the  use  of 
a  uniform  percentage  for  all  emplovees 
helps  assure  that  the  em])lover 
contributions  do  not  violate  other  anti- 
discrimination  provisions.  We  therefore 
are  not  finalizing  the  propo.sal  at 
^  1. 70.'5(h)(ll)(ii)(D)  and  the  final  rule 
redesignates  the  j)roposed  paragraphs 
(h)(l  l){ii)(E)  and  (F)  as  paragraphs 
(h)(l  l)(ii)(D)  and  (F).  We  an?  otherwise 
finalizing  the  rule  as  propo.sed. 

8.  Linking  Issuer  Participation  in  an  IT'E 
to  Participation  in  an  FF-.SH()P 

We  projio.sed  standards  that  w(! 
believe  will  help  ensure  that  (lualified 
emplovers  and  (lualified  enpiloyees 
(inrolling  through  an  FF-.S1K)P  are 
offered  a  rohu.st  set  of  QllP  choiccis  in 
a  competitive  small  group  marketplac(i. 
W(i  heli(!ve  that  a  competitive! 
marketjilace  offering  (jualifiiid 
individuals,  (jualificid  em|)lov(!rs.  and 
(pialified  employees  a  choice  of  issuers 
and  QllPs  is  a  ceiiitral  goal  of  the 
Affordable  C^are  Act.  and  that  the  .SHOP 
can  provide  an  efhictive  way  for  small 


employers  to  offer  their  (iinployeies  a 
choice  of  i.ssuers  and  QHPs.  We 
projiosed  in  S  l.'i().2()()(g)  to  l(!V(!rag(! 
issiuii's’  partici|)ation  in  an  FEE  to 
ensure  participation  in  the 
cornisponding  FF-,SHOP.  provided  that 
no  issuer  would  h(!  r(!(]uir(!d  to  Ixigiu 
offering  small  group  market  products  as 
a  r(!sult  of  this  provision.  We  sought 
comnuiuts  on  this  i.ssue  and  wluither  or 
not  the  policy  me(!ts  thniii  intended 
goals:  Enhancing  empl()y(!r  and 
empl()y(!e  choice,  assuring  similar 
(iffiicts  on  single  issiuiis  and  is.suer 
groups,  and  not  r(K|uiring  any  issiuir  to 
Ixigin  offering  (;()V(!rage  in  the  small 
group  market  in  order  to  meet  this 
provision. 

(Jonuiunit:  A  substantial  numh(!r  of 
commenters  supported  the  tving 
])rovision  and  the  i.ssuer  grou]) 

(hifinition,  concluding  that  the 
provision  would  enhauc(!  consunuir 
choice  in  FF-.SlK)Ps. 

Many  commenters  opjjosed  tlui  tying 
])r()vision.  arguing  that  plans  should 
have  full  choice  about  parti(:i])ation  ami 
that  r(!(iuiriug  participation  may  mak(!  it 
harder  to  imuit  the  timeline  for  Q1  IP 
submission  in  tlui  individual  mark(!t 
FEE.  .S(!veral  commenters  specificallv 
sugg(!st(!(l  that  the  tying  provision  might 
r(!sult  in  (hicniased  i.ssuer  particiiiation 
in  the  individual  mark(!t  f’FI']  in  sonui 
states.  .S(!V(!ral  (:omm(!nt(!rs  not(!(l  the 
(!Xtensiv(!  (ifforts  that  would  h(!  nujuired 
to  offer  plans  in  the  .SHOP.  ev(!n  if  the 
issiKir  W(!r(!  alr(!a(iy  particijiating  in  the 
.Stat(!'s  small  group  market. 

liaspoiisa:  \Ve  have  considenul  the 
concerns  about  the  tviug  provision  and 
conclude  that  adopting  tlui  jirovision 
will  hel])  assure  that  small  grou])  mark(it 
QHPs  are  available  to  employ(!rs  and 
em])loy(!(!s.  We  have  also  c()nsid(!re(l 
comments  that  tying  would  lead  to 
issuers  declining  jiarticipation  in  both 
the  FEE  and  the  FF-SHOP,  and 
conclmkid  that  it  is  more  likely  to  result 
in  that  outconui  among  issiuiis  with 
relatively  low  mark(!t  shanis  for  whom 
the  administrative  costs  to  modifv 
.sy.stems  to  enahhi  .SHOP  ])artici|)ation 
may  ()utw(!igh  the  value  of  incr(!as(!(l 
(iurollmeut.  Finally,  w(!  consiihired  how 
these  issimr  concerns  about  tviug  might 
Hilate  to  issimr  (:()n(:(!rns  about  tlui 
effiicts  of  (!mi)l()y(!e  choice,  and  whether 
those  c()n(:(!rus  might  he  niduciid  hv  our 
concurniiit  pr()|)()sal  to  allow  .SHOPs  to 
delay  the  imphiimiutatiou  of  (iinploxme 
choice  by  a  year. 

Ad()])ti(m  of  a  tying  .standard  that 
a])j)li(!.s  oidy  to  issuers  with  moni  than 
a  tlini.shold  market  .share  will  .s(!rve  the 
goal  of  assuring  that  QHPs  arii  availahhi 
in  (iach  FF-SHOP  in  2014  without 
unduly  burdening  issuers.  We  (ixamimui 
small  group  market  shaui  data  based  on 


(iarned  piHiiniums  re])ort(!(l  to  HH.S  in 
conjunction  with  evaluations  of  issuer 
minimum  loss  ratios  and  have 
concluded  that  using  a  20  ])ercent 
market  share  to  (Uilermine  whetluir  a 
small  group  mark(!t  issiuir  is  subject  to 
th(!  tying  provision  will  result  in 
sufficient  comjmtition  and  the  ability  to 
offer  a  robust  .set  of  QHPs  in  the  I’f'- 
.S1  lOPs.  while  minimizing  the  burden 
on  small  issuers.  We  are  fiiializiug  the 
rul(!  accordingly. 

Qmmmn/;  (ine  commenter  ()hj(!ct(!(l 
luicause  OPM  (Urns  not  riitiuire  multi- 
.State  plans  to  offer  .SHOP  products  until 
2017.  and  (X)-()Ps  are  not  suhjiict  to  a 
similar  jirovision. 

I{(!spoiis(^:  In  a  final  ruhi  published 
(!ls(!where  in  this  i.ssue  of  tlui  Federal 
Registiii'.  OPM  (istahlisluis  a  similar 
tying  ])rovisi()n  for  multi-.State  jilans 
based  on  market  shani.  (X)-OPs  ()perat(! 
under  a  different  tying  provision.  We 
dinict  th(!  comment(!r’s  attention  to 
§  l.'5()..'51.‘i((:)(2).  which  r(!(|uir(!S  CXI-OPs 
to  complv  with  a  strict  tving  provision 
with  no  market  share  excejition.  If  a 
CO-OP  ])artici])at(!S  in  a  .State's  small 
group  mark(!t.  it  must  offiir  silver  and 
gold  plans  on  the  .SHOP. 

Comment;  OiKi  commenter  sugg(!st(!(I 
inijikimenting  the  tying  jirovision  hut 
nievaluating  the  poliev  iu  two  vears.  A 
.s(!(:()nd  commenter  suggest(!(l  tlie 
liossihility  of  (kilaying  introduction  of 
the  tying  provision. 

Uasponst}:  We  will  he  evaluating  on 
an  ongoing  basis  the  (iflectivene.ss  of  the 
tving  provision  in  enhancing  emplover 
and  em|)loy(!e  choice  in  FF-.SHOPs 
without  a(iv(!rsely  afflicting 
jiarticipation  in  th(!  FFf]s. 

We  are  finalizing  these  jirovisions  as 
propo.sed.  with  a  modification  to  limit 
the  tying  rule  to  at  the  ap]dicant  issiuir 
itself  or  an  issuer  memher  of  the  same 
issuer  group  that  has  a  20  percent  share 
of  the  small  grou])  market  in  the  .State, 
based  on  the  most  nicent  earned 
premium  data  reported  under  S  l.fh.lK) 
to  fulfill  minimum  loss  ratio  niporting 
nupiirements. 

4.  Broker  Compen.sat  ion  for  (Xiverage 
.Sold  Through  au  FEE  or  FF-SHOP 

In  a  mnv  ])aragraph  §  l.'jti. 200(1).  we 
propo.sed  that  QHP  c(!rtificati()n  by  an 
f’FE  and  an  FF-.SHOP  h(!  conditioned  on 
the  QHP  issuer  jiaying  similar  hrok(ir 
comjKinsation  for  QHPs  offered  through 
an  FEE  or  FF-.SHOP  that  it  would  ])av 
for  similar  luialth  ])lans  offered  outside 
au  FEE  and  an  FF-.SHOP.  We  r(!(iu(!st(id 
comments  on  whether  “similar  luialth 
plans"  is  a  sufficient  standard  and  if 
not.  which  factors  should  he  consideixid 
in  identifying  “similar  luialth  plans.” 

We  also  niipiested  comments  on  how 
this  standard  might  apply  when  small 
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croup  market  produel  eouuuissious  are 
ealeulated  ou  a  basis  other  than  au 
aimnmt  i)er  eiui)loyee  or  covered  hie  or 
a  pca-ceutage  ot  premium. 

Comment:  Multiple  commeuteis 
rei)reseutiuo  both  cousumer  groups  aiul 
issuers  supported  the  comi)eusatu)U 
proposal,  with  several  rec.ommeudmg 
that  “siiuilar"  hi;  more  clearly  delmed. 
One  commeiiter  proposed  that  "smulai 
he  deiiued  by  the  issuer.  Oue 
commeiiter  opposed  the  iiroposal. 
recommeuding  that  the  issuer  he 
allowed  to  set  dilTereiit  compeiisatiou 

oil  and  off  the  Exchange.  tlini'fl  in 

Uesponse:  For  the  reasons  out  iiicd  in 

the  preamble  to  the  proposed  rule,  we 
are  finalizing  ihe.se  provisions  as 
proposed.  We  do  not  at  this  tune 
propose  a  specific  definition  of 
••similar."  We  expect  to  issue  tuithcr 
guiilance  at  a  later  date. 

5.  Minimum  Participation  Rate  in  FF- 
SHOPs 


As  discussed  the  iireamhle  to  the  im 

proposed  rule,  we  aim  to  minimize  the 
potential  for  risk  selection  in  the  simdl  m 

croup  market  and  in  SH()Ps.  In  the  final  e> 

Market  Reform  Rule,  we  discussed  th  s  al 
issue  in  connection  with  section  2702  ol  a, 
the  PUS  Act.  which  reiinires  issuers  in  S 
the  individual  and  group 

accept  everv  employer  and  mdividnal  si 
that  applies  for  such  coverage  hut  a 

porniits  issuers  to  limit  eiirollmeiit  in  s 
coverage  to  only  oiien  and  siiecial 

lit  periods.  That  linal  rule  i 

inuilements  this  provision  by  jiei nutting 
an  issuer  offering  health  insurance  I 

coverage  in  the  small  grouii  market  to  ] 
limit  its  offering  of  coverage  to  the 
limited  open  enrollment  iieriods  ' 

described  in  §  147.  U)4(hKl]  m  the  ca.se 
of  an  employer  that  fails  to  meet 
contrihution  or  iiiininium  participation 
roqiiirements.  In  connection  with  the 
SFIOP  the  Exchange  Estahlishmeiit  final 
nde  permits  a  SHOP  to  authorize 

miiiimum  participation  requirements  or 

qualified  emiiloyers  participating  in  tlic 
SHOP  so  long  as  the  ])articipation  is 

tlu.  SHOP  lovol  ami  nol 

based  on  enrollment  in  a  single  Q 
We  proposed  a  minimum 
participation  rate  lor  an  ^  ^ 

„a-cent,  calculated  at  the  level  o  he 
oarticipatioii  of  the  employees  ot  the 
l|„alilii«l  an.pU.ya.-  in  Ilia  O'-S'"; 
not  enrollment  ni  a  single  QHl  .  Uc 

ha.sed  the  proposed  rate  on 

consultations  with  issuer  organizations 
and  regulators  about  customary 
niinimum  participation  rates  and 
iiroposed  that  it  aiqily  to  all  qualified 
cniphivers  in  the  FF-Sl  fOP  serving  a 
aiveii  State.  Because  State  law. 
reoulation.  and  market  practices  vaiv 
from  State  to  State,  we  also  iiroposed  an 


option  h.r  an  FF-SHOP  to  adopt  a  ^ 

different  uniform  nnnunum 

participation  rate  in  a  State  with  a  F F  (•  i^j, 

SHOP  if  there  is  evidence  that:  Pj„-p 

(1 )  A  State  law  sets  the  rate;  or 

(2)  A  higher  or  lower  rate  is 

cusloniarilv  used  by  the  nia]onty  of  • 

Q1  IP  issuers  in  that  State  for  products  in  - 
dm  State's  small  group  market  outside  nu-  ^ 
the  SI  lOP.  hi  addition,  we  proposed  to 
exclude  employees  with  certain  types  ot 
alternative  coverage  from  the  ^ 

calculation  of  the  niinnnum 
iiarlicipalion  rate;  . 

(1 )  A  group  health  plan  offeicd  h\ 

another  emphiver;  or  ' 

(2)  A  governmental  program  ' 

Medicare,  Medicaid,  or  TRICARE,  f  le  ^ 
nreamhle,  and  the  proposed  regulation  pr 
lext,  also  acknowledged  that  imposition 

of  anv  minimum  participation  rate 
would  have  to  he  suhject  to  the 
except  ion  to  the  guaranteed  issue 
...cn/ironieiits  of  seiition  2702  ot  the  PI  S 
Act  and  the  then-pending  proini.sed  lulc 
implementing  guaranteed 

We  sought  comments  on  the  dc  ault 
minimum  participation  rate  and  the 

il  exceptions  that  will  help  ensure  ■ 

aligiimeiit  with  current  State  praiitice 
if  and  standards  inside  and  outside  the 

‘"’'commenf.  Manv  conimeiiters  were  » 

supportive  of  holli  .setting  a  default  and 
allowing  flexibility  to  adapt  to  dillereiit  ^ 

"'^'Tiesponse:  We  are  retaining  both  the  ■ 
d(daull  and  the  flexibility,  as  proposed, 
ng  Comment:  One  commeiiter  (pieslioncd 
the  necessitv  of  a  niinimum 
participation  rate  given  market  reforms 
and  suggested  u.sing  niinimum 

contrihution  instead. 

Response:  While  the  degree  of  i isk 
segmentation  is  suhstantially  redn(;ed 
)n  hv  market  reform,  we  conclude  that  a 
:  minimum  participation  rate  shonhl  he 

inal  applied,  al  least  in  the  early  years  ot  an 
pp_SHOP  We  have  no  authority  undci 
s  for  the  Exchange  Estahlishment  Rule  to  sO 
the  a  minimum  c.ontrihutioii  rate  tor  an  1  1 
SHOP.  We  note,  however,  that  a 
niinimnm  participation  rate  encourages 
1  emplovers  to  .set  their  contrihutions 

toward  coverage  high  enough  tha  the 
,f  70  niinimum  participation  rate  is  achieved. 
We  are  finalizing  the  jirovisions  as 
proiiosed.  with  minor  revisions  to  the 
-  and  text  consi.stenl  with  the  discussioii  in 
the  Iireamhle.  The  introductory  text  at 
4?  15.'i.70.'^(h)(10],  as  well  as  the  ■» 
i„„s  s.il'parii8.apl.(WI1lWI.I»»;>;';'''l'“!^^^ 

iiic.lude  the  phrase  ••Suliject  to  ^  47.104 
of  this  title”  to  clarity  when  and  mm  a 

iHl  niinimum  participation  rale  may  he 

,  a  impiKsed  under  applu^ahle  hnw 

this  final  rule,  when  au  11  SI  K)1 
irv  makes  the  employee  choice  model 

;ed  au  available  to  qualified  employers,  it  w 


use  a  consistent  minimum  participation 
rate  across  issuers. 


0  Determiniiig  Enqiloyer  Size  for 
Pmqioses  of  SHOP  Participation 

We  proposed  to  amend  the  definitions 

ufsmall  employer"  and  "large 

omiilover”  in  §  155.20  to  specify  the 
method  for  determining  employer  si/e 
for  Exchange  purposes  and  to 
definition  of  large  enqiloyer  to  ^  1.i7.20. 

Ill  determining  whether  an  employei  is 
a  small  employer  for  puriioses  re  ated  to 
the  SHOP,  we  proposed  that  the  tull- 
time  eciuivaleiit  method  u.sed 
40801  Uc)(2)(e]  of  the  (,ode.  as  added  In 
section  1518  of  the  Affordable  (.are  At.t. 
he  used.  We  sought  comments  on  the 
Iiroposed  definition. 

Comment:  Some  commenters 
suooested  that  each  SHOP,  including 
Ff'^SHOPs.  .should  use  State  counting 

methods  iiermaiiently.  Other 

(.ommenters  supported  an  immediate 
move  to  a  federal  standard  counting 
method  that  takes  all  i„. 

account.  One  commenler  noted  that  the 
more  comprehensive  reference  for  tfie 
i;cn,ntingmoll.«i  usiul  in  llu>  ll«.  woulil 

1»,  .Socliim  40801IUO(2).  "  lnai  imliulni. 

a  provision  to  exclude  certain  seasonal 
enqilovees  when  determining  whether 
an  enqilover  is  suliject  to  the  shared 
I  rosponsihilitv  provisions 

/Unon.se;  We  believe  that  the 

Affordable  Care  Act  reipiires  the  use  ot 
a  counling  method  that  takes  part  time 
omiilovees  into  account,  and  that  the 
nd  full-time  equivalent  method  used  in 

section  48801  U(;)(2)(e)  of  the  IRC-  is  a 
s  reasonahle  method  to  apply 

'  K,  Exdiangiis.  Wc.  hiivii  < 

n.fcrana!  Inim  stmlion  4H80I  lUlUKi  ) 
4880H(cK2)  in  respon.se  to  the  comment. 
We  helieve  that  the  broader  cros.s- 
refereiice  is  appropriate  because  it 
p  brings  here  the  limit  in 
m  §  4008()H(c.K2KB)  on  how  t-‘'dain 
or  seasonal  eiiqiloyees  are  c.ounted.  We 
ot  helieve  that  excluding  certain  sea.sonal 
•F-  enqilovees  when  determining  whether 
au  emiilover  has  more  than  50 
.os  enqilovees  ivould  he  closer  to 

provisions  used  in  many  states  and  that 
o  employers  should  he  able 
I'ed.  same  method  to  determine  SHOl 
i  eligihilitv  that  they  will  use  to 
ii;  determine  whether  they  will  he  snluei. 
n  to  section  40801 1.  This  method  o 
at  delerniining  SI  lOP  eligihihty  ^vd  be 
at  reevaluated  before  2010.  ivhen  the  siiia 

to  group  market  in  all  states  will  consist  ot 
M04  employers  with  from  1  to  100 
w  a  employees  rather  than  1  to  .lO 
I  oiiqilovees. 

i,.r  (‘ommenC  Several  conimeiiters 

recommended  that  any  counting  method 
used  to  define  employer  size  and  thus 
will  the  corresponding  group  market  shouti 
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■ipplv  for  ;iJ  A(,A  purposos,  not  just  for 
piirposos  minting  to  Kx(;liang,.s. 

liefsponse:  Based  on  the  scojx;  of  tlu; 
|)roposo(l  njgnlations,  we  are  nnal)l(!  to 
.ulopl  definitions  in  this  Notice  that 

U(-  .ire  finalizing  the  jirovisions  as 
IH'oposed.  changing  the  reference  to 
soction  4;W)H(c)(2)ofthelK(;. 


7.  Definition  of  a  Kiill-Tiine  l-inplovee 
loi  I  iirposes  of  Kxchanges  and  SHQPs 
We  jiroposed  to  add  to  ^  155  20  a 
dofinition  of  full-tiine  employee  that 
cros-s-references  section  40«(jH((:)(4)  of 
till!  (,ode.  which  provides  that  a  fiill- 
linie  employee  with  respect  to  any 
month  IS  generally  an  iiinjiloyee  who  is 
omployed  an  a\'erage  at  least  :{()  hours 
ot  service  piir  week,  siihject  to  the 
transitional  policies  discii.ssed  in  the 
noxt  paragraph.  Under  our  propo.sal. 
this  definition  would  control  for 
puriioses  of  the  .section  1312(f)(2)(A) 
nuiuirenient  that  (pialified  employers 
offer  coverage  to  all  full-time 
omployees. 

Comnumt:  Only  one  comnienler 
iiddressed  the  definition  of  full  time 
omp Oyee.  suggested  that  full-time 
‘>'"ployee  he  defined  as  an  employee 
working  more  than  1300  hours  iii  thi* 
piist  year. 

Bo.s/wi.s-e;  W,;  fiiHi  „„  rationale  for 
udopting  that  definition  ofa  full  time 
omployeo.  and  retain  instead  the 
definition  ha.sed  on  30  hours  a  week 
iisod  elsewhere  in  the  Affordahle  Care 

'Ve  are  finalizing  the  definition  as 
proposed. 

3.  Transitional  Policies 

With  our  in-oposed  definitions  of  large 
and  small  employer  and  full-time 

.SHOP  administration,  we  proposed 
|)o  icies  to  provide  fora  transition  from 
difforent.  existing  State  law.  With 
respect  to  State-operated  SHOPs  for 

U  K  '*"!  P''"1»»«0(1  that 

HUS  will  not  take  any  enforcement 
.aotion.s  against  a  State-ojierated  SHOP 
for  imdiiding  a  group  in  the  small  group 

market  ha.sed  on  a  State  definition  that 
(Iocs  not  include  jiart-tinie  employees 
when  the  group  should  have  hiHin 
classified  as  part  of  the  large  group 
market  base,  on  the  Federal  definition 
Our  jmipo.sal  did  not  addre.ss 

■'Pplication  of  State-specific  definitions 

or  counting  rules  that  would  exclude  a 
•small  group  health  jilan  from 
protection.s  provided  under  federal  law  I 

.Mmilarly.  during  2014  and  2015.  an  ‘  , 

liinploviir  and  a  State-operated  SHOP  i 
may  adopt  a  reasonahle  basis  for  their 
‘  oha  m.uation  of  whether  they  have  met  I 

nil.  SHOl  recpiirement  to  offer  coverage  r 


or  to  all  full-time  emjiloyees.  such  as  the 
(  cihnition  of  full-time  employ,,,!  from 

;  'm'/States  small  group  mark,!t 

‘'‘>‘;mti(m,,rtheF,!,|,,ral,l,,finiti,,ufr,,,n 

>011408011  of Ch,p,„,4:j„,-,p,, 

>s-  (.ode. 

" . . . 

fli.il  l.ikes  part-tun,!  eni])l,)y(!,!s  into 
ac,;ount.  We  pr,)p,).s,!d  that  tlunse 

dehn,ti,mswillh,!,!ff,^ 

^(H3  for  ,!a,;h  FF-SHOP.  W,!  nuniest,!,! 
comnumts  ,)n  the  j)r,)p,).sed  d,!finiti,ms 
r  ami  on  the  pnijios,!,!  transition  p„lici,!s. 
Connnen/;  M,)st  conmi,!nt,!rs 
•support,!,!  using  State  ni,!tho,ls.  eith,>r 

^014  201.,.  rwo,:o„im,!nters.supjK)rt<!,l 
an  imm,!,hat,!  move  to  a  f,!,l,!ral 
•stamlar,!  counting  nu!tho,l  that  tak,!s  all 
uni])loye„s  into  account. 

B(^si)onsn:  We  cmcliide  that,  for 
purjio.ses  r(!lating  t,)  the  Exchange 
rogu  atmns.  the  (hd'inition  of  •‘full-time 

;;'>d.>ioyer‘’an,l ‘‘large  ,!mpl,,y,,, -ami 

Ifmii  .'i.ss,,,;,at,!d  counting  „„!tho,ls  using 
a  tiill-tnne  e(]uival,!nt  (FTE)  ^ 

nieth,„l,)l„gy  shouhl  he  ,!ff,!,:tiy„  for 

1  vruTn  '»>  ">'  ''flui  January 

1. 2010.  During  2014  ami  2015,  when  ‘ 

•stat,!.s  have  the  dis,:r,!ti,)n  to  choose 
whe  hm  the  upper  limit  of  small 

umployer  size  is  50  or  100.  we  will 
(ixen.is,!  i!nf„rc,!ni,!nt  discretion,  relyim. 

m>Stat,!ni,!th,),lsof,|,!t,!rniiniiiggroup" 

•size  ami  .status  as  a  full-time  eniphiy,,,!. 
Uow,!yer.  Ill  o|K!rating  the  FF-SHOPs 
we  ,lo  not  have  the  .saiiu!  discnition;  for  i 
j  fmi  ^'-tiars  hegmning  on  or  aft,!r  January  | 

U  2014  and  in  ,:,)nn,!cli,)n  with  oiien  ' 

Of.toher  J 

.  2013.  we  wdl  u.se  definitions  of  full-  , 
ime  employee,  .small  employe,-.  an,l 
larg,!  em])loyer  hase,l  on  the  FTE 
metho,!  of  determining  grouji  size.  '' 

Ims  prior  to  2010.  an  FF-SHCP  will  i; 
use  the  State's  ,;h,)i,;,!  of  50  i  pp 
umpOyee.s.  hut  will  count  those  ,1 

umjd,)y,!es  using  the  full-time 
eipiivalent  imithml  refeninc,!,!  in  the 
ncjiinjlioiis. 

We  ar,!  finalizing  the  effective  ilates  of  / 
<»>‘>‘lu<unti,, ns  ,,f ‘‘full-time  ,!nipl,,y,,e’' 

•small  enij, lover.- ami  “large  ‘  ’  , 

employe,”  as  propose,!,  with  a  minor 
uuidification  t,)  clarify  that  th,!  1. 

(lofinitions  will  ajiply  i„  pi,,,,  vea,-.s  P; 

beginning  on  or  aff,!r  January  1  2014  H< 

mu  m  ,:onnecti,m  with  o,K!n  enrolhmmt 
.  .tiv  tms  h,!guiuing  Octoh,!,-  1 .  201 3.  As  B, 
till.  Si  1(11  in,:lu,hng  FF-SHOPs,  will  20 
'>‘>‘P>ov.,leac,;,!.ss  to  ,;„ye,-age  until 
Jimiiary  1.2014,  we  h,!li,:ye  the 
prop,)s,!,l  text  may  have  h,!,!n.suhj,!,:t  to  [,!, 

unmtemled  ambiguity  and  are  finalizing  an 
rovised  text  to  iiliminate  that  conc,!rn.  1 


0.  W,!h  Sit,!  Disclosures  Relating  to 
Agents  and  Brok,!rs 

\y,!  pr,)p,)s,!,|  imidifications  to  the 
\\eh  sit,!  ,hscl,)sur,!  stamlanls  relating  to 
'»uk,!rs  1,1  155.220(h).  Spe,:ifi,;ally  we 

propos,!,  a  n,!w  paragraph  (h)(1)  that 
u  Old, (  allow  an  Exchange  ,),-  SHOP  i,, 
lumt  the  display  of  agent  ami  hr„k,!r 
miornialion  to  inclmle  only  tlm.se 
l»-‘uis,!,l  agents  and  hrokiirs  who  aiv 
legist,!,-,!,!  with  the  Ex,;ha,ig,!  or  SHOP 
and  a  new  paragraph  (h)(2)  that  would 
siy!c,l„;ally  mlopt  this  provision  for  an 
E  aiid  an  f-f-SHOP.  We  heli,!y,!,l  that 
lis  mg  only  hrok,!rs  who  have  r,!gistere,l 
wi  h  th,!  Ex,;hang,!  is  in  the  best  interest 
of  the  consumer,  both  because  the 
logcstration  ami  training  ludjjs  a.ssure 

lat  the  agent  or  hrok,!,- is  familiar  with 
mEx,:hang,!poli,;i,,.san,|appli,:ati,,,, 

»oc,!ss  ami  hecau.s,!  the  propos,!,! 
i-stmg  will  ,,„t  enntain  largi!  m„nh,!rs  of 
(.ense,  hrokm-s  who  are  not  activ,!  in 
he  market.  We  w,!ico,n,!,|  comments  on 
the.se  jiroposals. 

(comment:  Several  comment, :rs 
exi)r,!ss,!,l  .strong  suiijKirt  for  th,! 
authority  to  list  only  r,!gist,!r,!,l  brokers, 
n,!  suggest,,,!  the  hroa,!,,,-  autluirity  to 
i^s  (mly  th,,.s,!a,;tually.s,,lli,,g,,x,:h^^ 

QHI  .s.  Non,!  ,)j,])o,s,„l  th,!  jiropo.sal 
//e.s-pon.s-e;  \V„  ar,!  finalizing  th,!  ' 
regulation  as  jiropo.sed.  At  this  time  w,> 
not  propo.se  further  limiting  the 
listing  ha.se,|  on  actual  .sales. 

qifP  l-s.su,!,- Sta,„lar,l.sSp,!cific  to 


'""'•'ficatiims  to  the 
qm  i.s.suer  stamlanls  specific  to  SHOP 
lor  (inrollinent  in  §158. 285. 
•Specifically,  we  jiropo.se,!  a  technii;al 
eon-ection  ,11  paragraph  (c)(7)  such  (hat 
i^ui  i.ssuers  participating  in  (he  SIKIP 
mu.st  enroll  qualified  einjiloyees  if  they 

aligns  SHOP  enrollment  standards  to 
Exchange  enrollment  standards. 

Uommen/;  One  comnienter  support,!,! 
(he  piojios,!,!  rt!gulation.  No  other 
i.omnients  wer,!  r,!c,!iy,!,| 

Be.s-pmi.s-e;  W,!  are  finalizing  the 
regulation  as  projins,!,!. 

I.  Medical  Loss  Uaiio  Hequivements 
Under  the  Patient  Protection  and 
AJJordahle  Care  Act 

1-  lr,!atni,!nt  of  Pnmiium  Stabilization 
ayimmts.  ami  Timing  of  Annual  MER 
Reports  and  Distrihution  of  R,!hat,!.s 

In  the  D,!,;„n,he,-  2012  flHS  Notice  of 
Henefit  and  Payment  Parameters  f,„- 
2014  iiropo.si!,!  (77  pp  7:^1  J57! 
propo.sed  to  m,),lify  H,,,  definition  of 
pr,!miuni  reyenu,!  in  §  158.130  the 

lurmula  in  §  158.221  (c)  f,„- calculating 

§  .')8.240(,.)  for  calculating  an  issuer’s 
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rtibate  if  the  MLR  standard  is  not  met, 
in  the  cnrrent  Midi  regulation  to 
account  tor  ])ayinenls  and  nuieipts 
related  to  the  premium  stabilization 
])rograms.  Specifically,  we  pro])osed  to 
account  for  all  premium  stabilization 
amounts  in  a  way  that  would  not  have 
a  net  impac:t  on  the  adjusted  earned 
premium  used  in  calculating  the  M1,R 
denominator  and  rebates.  Additionally, 
we  pro])o.sed  to  amend  1  .'j8.14()(h)  to 
include  all  premium  .stabilization 
amounts  (i)ositive  or  negative)  as 
adjustments  to  incurred  claims  in 
calculating  the  MLR  numerator  as 
provided  in  §l.'i8.221.  VVe  invited 
comment  on  this  ap])roach.  We  also 
indicated  in  the  |)roposed  rule  that  we 
considered  adojjting  a  methodology 
under  which  premium  stabilization 
amounts  would  have  a  net  im])act  on 
the  MI,R  denominator,  and  invited 
public  comment  on  that  ap])roach  as 
well. 

In  addition,  as  discussed  in  the 
])ro])osed  rule,  we  proi)os(Kl  to  amend 
§  110(1)),  §l!‘)8.24()(d).  and 

§  l.'jO. 241  (a)(2)  to  change  the  MLR 
reporting  and  rebate  (leadlines, 
beginning  with  the  2014  MLR  reporting 
year,  to  coordinate  them  with  the 
reporting  cycles  of  the  ])remium 
stabilization  programs,  (iomments  on 
the  proposed  timeline  were  welcomed. 

dominnni:  Most  commenters 
supported  onr  proposal  to  include  risk 
corridors  amounts  and  reinsurance 
])ayments  as  adjustments  to  the  MLR 
numerator,  hut  many  commenters 
suggested  a  change  in  our  ])roi)osed 
approach  with  res])ect  to  reinsurance 
contributions  and  all  risk  adjustment 
amounts,  which  the.se  commenters 
recommended  he  applied  as 
adjustments  to  the  MLR  denominator. 
With  resj)ect  to  the  reinsurance 
contributions,  mo.st  commenters 
expressed  the  view  that  these  are 
assessments  on  issuers  that  are  more 
])roperly  regarded  as  assessments  or 
regulatory  fees,  and  conse(|uently 
should  he  deducted  from  j)remium  in 
MLR  and  rebate  calculations.  With 
re.sj)ect  to  risk  adjustment,  several 
commenters  asserted  that  hecau.se  State 
average  premium  is  n.sed  to  calculate 
risk  adjustment  amounts,  MLR  and 
rebate  calculations  should  treat  these 
transfer  amounts  as  adjustments  to 
l)remimn.  'I'wo  commeiders  ex])ressed 
concern  that  including  any  premium 
stabilization  amounts  in  the  MLR 
numerator  would  reduce  rebates.  One 
commenter  also  suggested  that  we 
clarify  the  rebate  calculation  example  in 
§  l.')8.24()(c)(2)  to  make  it  clear  that  the 
rebate  calculations  account  for  ])remium 
stabilization  amounts  at  the  aggregation 


level,  rather  than  at  an  individual 
enrol  lee  level. 

/fe.spon.se;  We  recognize  commenters’ 
concerns  regarding  inclusion  of  risk 
adjustment  amounts  in  the  Ml^R 
numerator.  However,  as  noted  in  the 
pro])ose(l  rule,  while  PI  IS  Act  section 
2718  provides  that  j)rennnni  revenue 
should  “account  for”  collections  or 
receipts  for  the  preminm  stabilization 
programs,  .section  1342(c)  of  the 
Affordable  flare  Act  recinires  that  risk 
corridors  calculations  treat  reinsurance 
and  risk  adjustment  ])ayments  as 
adjustments  to  allowable  co.st.  I3ecan.se 
the  MLR  and  the  risk  corridors  programs 
are  closely  related  and  rely  on  the  .same 
definitions,  there  should  he  consistency 
between  these  two  programs.  I’roper 
functioning  of  the  MLR  and  preminm 
stabilization  programs  will  be  especially 
im])ortant  in  2()14-2()1(),  the  initial 
years  the  health  insurance  market  will 
undergo  significant  changes.  'I'hus,  with 
res])ect  to  j)reminm  stabilization 
amounts  other  than  reinsurance 
contributions  (that  is,  risk  adjustment 
amounts,  risk  corridors  amounts,  and 
reinsurance  payments),  we  are  a(lo])ting 
our  pro])o.sed  approach  that  these 
adjustments  have  a  net  impact  on  the 
MLR  nnmerator.  However,  we  agree 
with  tho.se  commenters  that  .stated  that 
reinsurance  contrihntions  coidd 
reasonably  be  characterized  as  fees  or 
asse.ssments  deductible  from  premium 
in  MI,R  and  rebate  calculations,  and  this 
final  rule  amends  ^  1. '38. 181  (a) 
accordingly.  Additionally,  we  are 
making  clarifying  changes  to  the  rebate 
calculation  example  in  §  l.'38.24()(c)(2) 
in  res])onse  to  comments. 

In  sum,  this  final  rule  amends  the 
formula  for  calculating  the  M1,R  as 
follows: 

MLR  =  |(i  +  (j  —  s  +  n  —  r)/ 1  (])  +  s  — 
n  +  r)  —  t  -  f  -  (s  -  n  +  r) II  + 
c 

Where. 

i  =  incurrcid  claims 

(|  =  ex])en(liliires  on  (gialily  improving 
activities 

|)  =  earned  prmnimns 

1  =  Idideral  and  Stale;  tax{;s  and  assessm(;nts 
r=  lic(;nsing  and  r(;giil;d()ry  le(;s.  including 
transitional  r(;insnrance  contrilnitions 
s  =  issn(;r's  transitional  reinsurance  recei|)ts 
n  =  issuer's  risk  corridors  and  risk 
adjnstm{;nt  relat(;d  payments 
r  =  issn(;r's  risk  corridors  and  risk  adjustment 
r(;lated  r(;ceipts 

c  =  cr(;dil)ility  adjustment,  if  any. 

Issuers  imi.st  ])rovi(le  rebates  to 
enrollees  if  their  MLRs  fall  short  of  the 
a])plicable  MI,R  standard  for  the 
reporting  year.  Rebates  for  a  comj)any 
whose  MLR  falls  helow  the  minimum 
MLR  .standard  in  a  given  State  market 


will  be  calculated  using  the  following 
amended  formula: 

Rebates  =  (m  —  a)  *  |(p  +  s  —  n  +  r)  — 
t  -  f  -  (s  -  n  +  r)| 

\Vlu;r(;, 

m  =  tin;  ap|)lical)le  minimum  MLK  standard 
lor  a  particular  .State;  and  inarkc;! 
a  =  issu(;r's  MLK  lor  a  particidar  .Stale;  iind 
marke;!. 

The  amendments  made  hy  this  final 
ride  will  he  effective  for  MLR  reporting 
years  beginning  in  2014. 

(.'onnm^nt:  Tliree  commenters 
recommended  that  HH.S  include  the 
Federally-facilitated  Exchange  user  fees 
and  user  fees  assessed  on  issuers 
particijiating  in  the  HH.S-ojrerateel  risk 
adjustment  programs  as  regulatory  fees 
deductible  from  jrremium  in  Ml.R  and 
rebate  calculations.  Two  commenters 
recommended  that  i.ssuer  costs 
associated  with  operating  risk 
adjustment  data  validation  systems  akso 
he  deducted  for  MLR  juirposes,  either  as 
an  addition  or  offset  to  the  payments  or 
receipts  related  to  the  jiremium 
stabilization  programs,  or  as  regulatory 
fees  or  a.s.sessment.s  deducted  from 
j)remium.  Three  commenters  further 
suggested  that  fees  and/or  operational 
costs  related  to  the  jiremium 
.stabilization  jirograms  and  Exchanges, 
that  are  ))rice(l  into  premium  for  policy 
years  si)amnng  2013-2014,  and 
conseepiently  will  be  partially  reflected 
in  2013  ])remiiun,  be  either  eleelucted  or 
exchieleel  from  2013  premium. 

R(iSj)ons(^:  We  have  ])reviou.slv 
addressed  the  deductibility  of  .State  and 
Federal  Exchange  u.ser  fees  in  sub- 
regulatory  guidance  i.ssued  on  April  20. 
2012.  *  *  W'e  agree  with  the  commenters' 
suggestion  regarding  the  deductibility  of 
the  risk  adju.stment  user  fees,  and  we 
interpret  §  l.'38.1()l(a)  as  allowing  these 
u.ser  fees  to  be  deducted  from  jiremium 
in  Ml.R  and  rebate  calculations. 
However,  we  do  not  agree  with 
commenters  that  i.ssuer  expenditures  on 
risk  aeljustmeut  data  validation  systems, 
or  any  other  operational  costs  relateul  to 
the  premium  stahilization  prognuns. 
constitute  a  regulatory  fee  or  assessment 
or  a  transfer  under  the  premium 
stahilization  programs.  We  do  not  think 
that  the.se;  ty])e;.s  of  (;xpen(litures  can  be; 
(listingui.shed  from  issuers’  other 
administrative  costs  inve)lve;(l  in 
compliance  with  hiws  imel  regulations. 
We  also  do  not  iigree  with  comments 
suggesting  that  it  would  be  a])])ropriate 
to  ri;(luce  rebates  to  2013  eenrollees  by 
applying  estimat(;(l  2014  r(;gulate)rv  feees 


«(:(:il()  T(;(:hni(:al  Cuidama;  ({'.CllO  2(112-1)02): 
Qiii;stii)iis  and  Answers  R(;gardiii<>  tin;  M(;di(:al  l.oss 
Katin  Kogidatinn.  QtiA  #:{4  (Apr.  2(1.  2012). 
(iv(iil(il)li!  Ill  hllp://cciio.cnis.<>i}v/rasoiin'rs/liliis/ 
mlr-i]mi-(l-i2l)2l}l2.pdf. 
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priced  into  201  a  preiniuin  to  2012  MLR 
and  rel)ate  calculations.  PUS  Act  .scjction 
2718  does  not  provide  lor  estimated 
nigulatorv  lees  lor  Inline  years  to  be 
deducted  from  |)remium  used  in  MLR 
and  rebate  calculations  for  the  reporting 
year. 

Qnn/nen/;  We  received  several 
comments  sn|)|)orling  our  pro|)osal  to 
extend  the  MLR  and  rebate  deadlines. 
Two  commenters  opjiosed  extending  the 
rebate  deadline. 

Re.s/jonse;  We  ajiiireciate  the 
comments  regarding  the  proposed 
deadlines.  As  noted  in  the  ])roi)o.sed 
rule,  we  recognize  both  consumers’  and 
policyholders'  interests  in  maintaining 
the  dates  for  MLR  re])orting  and  rebates 
as  clo.se  to  the  lime  1  and  August  1  dates 
as  |)ossible.  as  well  as  issuers’  interests 
in  having  the  nece.ssary  data  to  submit 
their  annual  MLR  reports  and  having 
.sufficient  time  to  disburse  anv  rebates. 
We  believe  that  the  projiosed  deadlines 
.strike  a  balance  between  these 
competing  interests.  Therefore,  this  final 
ride  extends  the  MLR  and  rebate 
deadlines  in  S  I  TiH.!  l()(b).  ^  1  .')8.24()(d). 
and  1.18. 241  (a)(2)  as  jiroposed  in  the 
December  2012  HHS  Notice  of  benefit 
and  Payment  Parameters  for  2014 
pro])osed  rule  (77  l-’R  72187). 

2.  Deduction  of  (iommunity  Benefit 
Lxpenditnres 

In  the  December  2012  ill  IS  Notice  of 
Benefit  and  Pavment  Parameters  for 
2014  jn  opo.sed  ride  (77  FR  72187),  we 
propo.sed  to  amend  ^  l.'j8.1()2(b)(l)(vii) 
to  allow  an  i.ssuer  exempt  from  Federal 
income  tax  to  deduct  both  State 
premium  taxes  and  commnnily  benefit 
expenditures  from  earned  premium  in 
MLR  and  rebate  calculations.  The 
jirojKi.sal  limited  the  community  benefit 
expenditure  deduction  available  to  a  tax 
exeinjit  issuer  to  the  higher  of  (1)  the 
highest  premium  tax  rate  in  the  State:  or 
(2)  2  percent  of  premium,  ensuring  a 
level  playing  field.  ’I’he  projiosed 
amendment  would  not  change  the 
treatment  of  .State  jiremium  taxes  and 
community  benefit  ex])enditure.s  for 
those  issuers  that  are  not  exempt  from 
|)aying  Federal  income  tax. 

Coniniant:  .Several  commenters 
suggested  that  the  jnopo.sed  treatment  is 
unnecessary  and  would  give  Federal 
income  tax  exempt  entities  a 
competitive  advantage.  These 
commenters  suggested  that  tax-exempt 
entities  have  sufficient  advantages 
stemming  from  their  favored  tax 
treatment.  These  commenters  further 
asserted  that  the  deduction  of 
community  benefit  expenditures  should 
not  dejiend  on  an  issuer’s  tax  status 
because  such  funds  are  not  available  to 
be  used  on  subscribers’  claims.  The 


commenters  |)ropo.sed  either  allowing 
any  issuer  to  deduct  all  taxes  and 
community  benefit  expenditures,  or 
eliminating  the  community  benefit 
expenditure  deduction. 

In  contrast,  most  other  commenters 
agreed  that  a  Federal  income  tax  exempt 
issuer  is  reipiired  to  make  community 
benefit  expenditures  to  maintain  its 
k’nileral  income  tax  exem})t  status  and 
su])])orted  the  deduction  of  both  .State 
premium  taxes  and  community  benefit 
ex])enditures  from  earned  jiremium  for 
such  issuers.  These  commenters  agreed 
that  the  jiroposed  treatment  levels  the 
MLR  playing  field  and  would  allow  a 
Federal  income  tax  exempt  issuer  to 
deduct  its  community  benefit 
exijenditnres  in  the  same  manner  that  a 
for-profit  i.ssuer  is  allowed  to  deduct  its 
Federal  income  taxes. 

Rasponsa:  We  agree  that,  because  an 
issuer  that  is  exempt  from  Federal 
income  taxes  must  make  community 
benefit  expenditures,  such  an  issuer 
should  be  allowed  to  deduct  communitv 
benefit  expenditures  and  .State  iiremium 
taxes.  This  final  rule  allows  a  Federal 
income  tax  exempt  i.ssuer  to  deduct  its 
community  biMiefit  expenditures  in  the 
same  manner  that  another  issuer  is 
allowed  to  deduct  its  Federal  income 
taxes.  This  rule  does  not  alter  the 
community  benefit  exjiendiinre 
deduction  currently  available  to  an 
issuer  that  is  not  exeni|)t  from  Federal 
income  taxes.  .Such  i.ssuers  are  allowed 
to  deduct  the  higher  of  (1 )  their  .State 
jiremium  taxes  or  (2)  their  communitv 
lienefit  expenditures  limited  to  the 
highe.st  premium  tax  rate  charged  to  an 
issuer  in  the  .State.  This  final  rule 
accordingly  amends  §  1.18.1  (i2(b)(l)(vii) 
as  jiroposed  in  the  December  2012  HIl.S 
Notice  of  Benefit  and  Payment 
Parameters  for  2014  propo.sed  rule  (77 
FR  72187).  We  note  that  the  amount  of 
community  benefit  exjKaidilures 
deducted  is  not  allowed  to  exceed  the 
amount  of  actual  community  benefit 
exjiendilnres  in  the  reporting  year. 

(knunwnt:  One  commenter  suggested 
that  the  projiosed  community  benefit 
ex|)enditure  deduction  could  lead  to 
abu.se,  while  another  suggested  that  the 
deduction  limit  was  speculati\ i;. 
However,  most  commenters  agreed  with 
the  propo.sed  communitv  benefit 
exjienditure  limit. 

Rasponsn:  In  its  MLR  model  rule,  the 
National  Association  of  Insurance 
Oommissioners  (NAIO)  adojited  and 
limited  the  communitv  benefit 
deduction  to  the  .State  |)remium  tax  rate. 
We  adopted  the  NAIO  methodologv  in 
the  December  1,  2010  interim  final  rule 
(7.1  f’R  748()4.  as  amended),  and 
comments  in  resjion.se  to  it  noted  that 
some  .States  do  not  subject  every  tyjie  of 


issuer  to  .State  premium  taxes  and  the 
community  benefit  deduction  might  not 
be  available  to  tho.se  tax  exempt  issuers. 
In  balancing  the  availability  of  the 
deduction  and  the  jiotential  for  abuse, 
this  final  rule  imjilements  the 
community  henefit  exjienditure 
deduction  cap  of  the  highest  of  (1)  2 
percent  of  premium,  or  (2)  the  highest 
premium  tax  rate  charged  in  the  .State, 
as  pro])osed  in  the  December  2012  HILS 
Notice  of  Benefit  and  Pavment 
Parameters  for  2014  |)ro])osed  rule  (77 
FR  72187). 

2.  .Summary  of  Errors  in  the  MLR 
Regulation 

In  the  December  2012  111  IS  Notice  of 
Benefit  and  Payment  Parameters  for 
2014  jiroposed  rule  (77  FR  72187).  we 
projiosed  to  correct  three  errors  in  the 
December  1,  2010  interim  final  rule  (7.1 
FR  74804.  as  amended):  the  date  by 
which  i.ssuers  must  define  the  formula 
they  use  for  the  blended  rate 
adju.stment,  described  in 

1.18.140(b)(.1)(i):  the  date  after  which 
partially-credible  issuers  that 
consistently  fail  to  meet  the  MI.R 
standard  will  not  be  allowed  to  use  a 
credibilitv  adjustment,  described  in 
§  1 .18.222(d):  and  the  calculation  of  the 
per-per.son  deduct ihle  described  in 
Sl.18.222(c)(l)(i). 

(Comment:  We  received  one  comment 
regarding  our  proposed  correction  to 
??  1.18.222(d).  The  commenter 
recommended  that  an  issuer  that  fails  to 
meet  the  MLR  standard  for  four  or  more 
consecutive  years  be  jienalized  only 
once  every  three  years.  The  commenter 
.stated  that  after  an  issuer  fails  to  meet 
the  MLR  standard  for  three  consecutive 
years  (the  statistical  jirobabilitv  of 
which  is  generally  .10  percent  x  .10 
liercent  x  .10  jiercent,  or  12..1  percent), 
the  jirobability  of  it  failing  to  meet  the 
MLR  standarcl  for  the  fourth  consecutive 
year  is  .10  percent. 

R(isponse:\Ve  disagree  with  the 
commenter’s  calculation.  The 
commenter  is  correct  that  the  statistical 
probability  of  an  i.ssuer  failing  to  meet 
the  MLR  standard  in  anv  given  year  may 
be  .10  jiercenl.  However,  the  jirobability 
of  an  i.ssuer  failing  to  meet  the  MLR 
standard  for  a  number  of  consecutive 
years  is  .10  jiercent  -  n,  where  n  is  the 
number  of  years,  (lon.seipiently.  the 
jirobability  of  an  issuer  failing  to  meet 
the  MLR  .standard  for  four  consecutive 
years  is  0.2.1  jiercent,  and  for  five 
consecutive  years  it  is  2.12.1  jiercent. 
With  each  additional  year,  the 
jirobability  of  an  issuer  failing  to  meet 
the  MLR  standard  due  to  statistical 
finctuations  continues  to  shrink, 
increasingly  indicating  an  intentional 
jiricing  below  the  MLR  standard. 
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I’liis  thial  rule  therefore  imphaiunits 
tlu!  t(!(:lnh(:al  corrections  to 
Sir)8.14()(l))(.'))(i).  iil.'‘)8.232((l),  and 
§  1.'j8.232(c)(1  )(i)  as  proposed  in  the 
Deceniher  2012  HHS  Notice  of  Henefit 
and  I’avinent  l^iranieters  for  2014 
jn-oposed  rule  (77  FR  73187). 

('.ommont :  We  nnieived  several 
conniHints  sngge.sting  that  111  IS  clarify 
tlu!  MLR  IreatiniMit  of  State  high-risk 
pool  a.ssessiiKints,  events  occurring  after 
MLR  reporting  deadlines,  and  cost¬ 
sharing  niductions.  W(!  also  received 
one  connnent  suggesting  a  larger 
adjustinent  for  fraud  ])revention 
activities,  an  extension  of  allowable 
1(31-10  costs  to  the  2013  rei)orting  year, 
and  inclusion  of  all-])ayer  claims 
databases  in  (piality  inpjroving 
activities. 

/fe.s'pon.se;  The  matters  di.scaissed  in 
the.se  comimaits  are  not  within  the 
.scope  of  this  final  rule.  However,  we 
will  continue  to  consider  the  need  to 
issue;  clarifying  guidance  r(;garding  the 
various  accounting  and  actuarial 
elements  affecting  MLR  and  rebate 
calculations. 

IV.  Provisions  of  the  Final  Regulations 

For  the  most  part,  this  final  rule 
incorporates  the;  provisiems  of  tlu; 
])ro])osed  rule.  1'hose  provisions  of  this 
final  rub;  that  differ  from  the  ])ropo.sed 
rule  an;  as  follows: 

A.  Provisions  for  the  Stato  Notion  of 
Bonofit  and  Povmnnt  Paroinotors 

•  We;  an;  not  amending  ^  l.'j3.1()()(c) 
to  provide;  that,  if  a  State  is  reeiuired  to 
l)uhlish  an  annual  State  notice  of  henefit 
and  payment  ])arameters  for  lH;n(;fit  y(;ar 
2014,  it  must  do  so  by  the  3()th  day 
following  the  jjuhlication  of  the  final 
HHS  notice  of  henefit  and  payment 
parameters. 

B.  Provisions  and  Poranwtnrs  for  tho 
Poriminont  Bisk  Adjustment  Program 

•  We  are  modifying  the  reepiirement 
at  §  1. '53. 300  to  clarify  that  small  group 
market  plans  will  he  risk  adjusted  in  the 
State  in  which  the  emj)lover’s  policy 
was  fil(;d  and  approved. 

•  We  are  adding  §  1  .'53.01 0(f)  to 
descrilu;  the  risk  adju.stment  user  fees. 

(i.  Provisions  end  Pnraineters  for  the 
Transitioned  Beinsnrance  Program 

•  W(;  an;  amending  the  definition  of 
“contributing  entity”  in  (^1. '53. 20  to 
include  clarifying  language  that  a 
contrilniting  (;ntity  is  a  health  insurance 
i.s.su(;r  or  a  .self-insur(;d  groii])  health 
plan. 

•  We  are  amending  §  1. '53. 100(a)(2)  by 
replacing  the  cro.ss-reference  to 

§  1.'53. 220(d)  with  §  1  .'53.220(d)(1).  We 
are  making  corresponding  revisions  in 


§1. '53. 100(d)(2):  and  §1. '53. 11 0(h); 

1. '53.400(a). 

•  W(;  an;  del(;ting  §  1  .'53.220(d)(2), 
which  n;cpnr(;d  a  .State;  to  notify  HHS 
within  30  days  after  publication  of  the 
draft  annual  HH.S  notice;  e)f  l)e;ne;fit  anel 
peiyment  ]);uame;te;r,s  ie)r  the;  ;i|)|)licahle; 
j)e;ne;fit  ye;iir  e)f  the;  aelelitienial 
e:e)ntrihutie)n  r;ite;  that  it  e;le;e:t.s  te;  e:e)lle;e:t. 

•  We;  are;  re;vi.sing  ^  1. '53. 230(a)  hv 
re;phie:ing  neen-griinelfathereel  inelivielual 
m;erke;t  phm  with  re;in,surime:e;-e;ligil)le 
pliin. 

•  We;  are;  revising  1  .'53.230(e:)  te; 
e:lcirifv  that  natieenal  re;in.sur<me:e; 
payments  are;  e:ale;idate;el  as  the  pre)elne:t 
e)f  the;  natieenal  e:e)in.surane;e;  rate; 
multiplieel  by  the  he;alth  in.surane:e 
i.s.sue;r's  e:laims  co.sts  fe)r  an  individual 
enredlee’s  e:e)ve;re;el  benefits  that  the 
health  insurance;  issuer  ine;urs  in  the 
api)licahle  henefit  ye;ar. 

•  We  are  revising  §  1. '53. 232(c)  hv 
re;])lae:ing  non-grandfathere;el  inelivielual 
marke;t  |)lan  with  re;in.surane:e;-e;ligil)le 
plan  anel  e:larifying  that  the;  ine;urre;el 
e:laim.s  e:e)sts  for  an  inelivielual  e;nre)lle;e's 
e;e)ve;reel  he;ne;fit.s  are;  the)se  ine:urre;el  in 
the;  applicable  l)e;ne;fit  ve;ar. 

•  We;  are;  revising  i  .'53.232(el)  hv 
e:larifying  that  re;insur!me:e;  i);ivme;nts 
will  he;  e;tile:id;ite;el  with  re;.s])e;e:t  te;  an 
issuer’s  ine:urre;el  e;hiims  e:e).sts  ie)r  an 
inelivielucil  e;nre)lle;e;’s  e:e)ve;re;el  t)e;ne;fits 
ine:urre;el  in  the;  applie::il)le;  t)e;ne;fit  ve;cir. 

•  We;  (ire  re;vising  §  1  .'53.23.'5((i)  te; 
])re)viele;  that  HHS  will  :dle)e:(ite;  anel 
elishurse  tei  e;ae;h  .State;  eiperating 
re;in.sunme;e  (anel  will  elistrihute;  eliree:tlv 
tei  issuers  if  HH.S  is  eiperating 
re;insurane:e;  on  behalf  eif  a  .State), 
re;insurane:e;  e:ontril)utions  ce)lk;e:teel 
freim  e:ontril)uting  entities  uneler  the; 
natieinal  ceintrihutiein  rate  feir 
re;insurane;e  jiayments.  The;  eli.sbur.se;el 
funels  woulel  he  haseel  on  the  teital 
re;epie;sts  for  re;insurane:e  payments  maele 
uneler  the  natieinal  re;in.surane:e;  jiayment 
parameteirs  in  all  .Stateis  and  sulimitteel 
uneler  §  1. '53.410,  net  of  any  aeljustment 
uneler  §  l.'53.230(el). 

•  We;  are;  ameneling  §  1.'53.240(li)(2)  to 
e:larifv  that  a  .State;  must  preiviele;  to  an 
issuer  of  a  re;insurane:e;-e;ligilile  plan  the; 
e;ale:ulatiein  of  the;  teital  re;insurane:e 
payments  reieiueisteel,  ein  a  epiarterly  basis 
eluring  the;  apiilie.eitile;  lie;ne;fit  ye;ar  in  <i 
timeframe;  iinel  miinner  ele;te;rmine;el  by 
HH.S.  maele  unele;r  the;  natieimil 
re;in.sunme:e  jiiiyment  |iarame;te;r.s  iinel 
.State;  su]ipleane;ntal  re;insurane;e; 

]iaynu;nt  ]iarame;te;rs. 

•  We;  are;  anuaieling  §  1. '53. 400  to 
e:larifv  that  e;ae:h  e:eintributing  eaitity 
must  make;  re;in.sur(me;e;  ceintributieins 
annually  at  the;  natieinal  e:ontributiein 
rate  feir  iill  reinsurance  ceintrihutiein 
enreilleeis,  in  a  manner  .s]iee:ifieei  bv 
HI  IS. 


•  We;  are;  ame;neling  S  l.'53.400(a)(l)(iii) 
tei  i;xe:luele;  freim  reinsunince 
e:eintributiein.s  eixpatriate  health 
e:ove;rage;,  as  elefineel  by  the;  .Se;e:re;tarv. 

•  We;  are;  iimeiuling  §  1  .'53.400(a)(i )  bv 
aeleling  paragraph  (iv)  tei  exempt 
eaipileiyer-jireivieleel  heailth  e;eive;nige. 
when  siieih  ceiverage;  applies  tei 
inelivielnals  with  re;.spe;e:t  tei  whie:h 
benefits  uneleir  Title;  XVIII  eif  the;  .Seie:ial 
.Se;e:urity  Ae:t  (Me;elie:are;)  are;  jirimarv 
uneler  the;  Me;elie;are  .Se;e:einelarv  Payeir 
rnle;,s  uneler  se;e:tiein  18(i2(b)  eif  the  Soe:iiil 
.Se;e:urity  Ae.t. 

•  We;  are;  ameneling  ^  1. '53. 400(a)(2)  bv 
aeleling  paragraph  (xiii)  tei  exempt  a  .self- 
insured  greiup  health  plan  or  health 
insurance  ceiverage  that  is  limiteel  to 
]ire;.se:riptiein  drug  benefits  freim 
reinsurance  contributieins. 

•  We  are;  re;vising  S  l.'53.40.'5(a)(l), 

§  1.53.40.'5(b)  anel  §  l.'i3.40.5(el)  by 
elele;ting  ‘‘aveaage”  to  clarify  that 
re;insurime:e;  e;eintributieins  are;  e:ale:ulate;el 
by  multiplying  the  number  of  ceivered 
live;.s  of  re;in.surane:e  e;eintributiein 
e;nreille;e;s  eluring  the  applie:able;  be;ne;fit 
ye;iir  feir  all  e:eintributing  eaititieis  by  the; 
iiiitieinal  e:eintributiein  rate,  pursuant  tei 
Sl.'53.40.'5(a). 

•  We;  are;  ameneling  l.'53.40.'5(e:)  tei 
jireiviele;  thiit  HH.S  will  neitifv 
e:eintributing  entitieis  eif  the;  re;insurane;e; 
e:eintributiein  ameiunt  tei  be;  paiel  feir  the; 
applie;ahle;  be;ne;fit  ye;ar  within  30  elavs 
eif  submissiein  eif  the;  iinnual  enrollm(;nt 
e:eiunt. 

•  We;  iire  ameneling  l.'53.40.'5(f)  tei 
reivise  the  ])reie:eelure;s  feir  e:einnting 
e:eivere;el  lives  feir  greiup  heialth  plans 
with  a  self-insureel  ceiveirage;  eijitiein  anel 
an  insureiel  e:overage  eiption. 

•  We;  are;  ameneling  §  1  .'53.40.'5(g)  tei 
revise  the;  aggregation  of  multiple  greiup 
health  ]ilans  maintained  by  the;  same 
plan  sjieinsor. 

•  We  are  ameneling  §  l.'53.40.'5(g)(3)  to 
e;larify  that  a  jilan  speinsor  is  not 
re;quire;d  to  ine:lude  as  part  of  a  single 
greiup  heialth  plan  any  greiup  health  plan 
that  eionsists  solely  eif  e;xe:ejiteel  benefits, 
that  einly  jireiviele  jire;.se:ri]itiein  drugs 
benefits,  eir  that  is  an  HRA.  H.SA,  or 
FSA. 

•  We;  are;  ameneling  4?  1. '53. 4  10(a)  tei 
eihirify  that  an  issueir  eif  a  reinsuraneie;- 
eligible;  jilan  may  make  reiejnests  feir 
re;in.surane:e;  jiayments  when  an  is.suer's 
e:laims  e:eists  feir  an  enreilleie;  eif  thiit 
re;insurane:e;-e;ligible;  jilan  hiis  me;t  the; 
e:rite;ria  for  re;insurane:e;  jiayments  in  4.'5 
(if’R  subjiart  H  anel  this  final  rule;  anel 
wluire  ajijilie:able;  the  .State;  neitie:e;  eif 
benefit  anel  jiavment  jiiirameiters. 

D.  Provisions  for  the  Temporaix  Bisk 
Corridors  Program 

•  We  are;  meielifying  eiur  j)reijKi.se;el 
elefinition  eif  “taxes”  in  §1.53. .500,  by 


15508 


Federal  Register /  Vol.  78,  No.  47  / Monday.  March  11,  2()13/Rulos  and  Rogulalions 


rejjlacing  the  term  "taxe.s”  with  the  t(>rm 
“taxe.s  and  regulatory  fees.”  We  are 
clarifying  tliat  reinsurance:  contril)utions 
are  included  within  the  definition  of 
“taxc;.s  and  n:gulatory  fees”  in  l  .'j.'C.loo. 

•  We  are  amending  l.')3..')2()  to 
remove  refi;ren(:e.s  to  reinsurance 
contributions  in  |)aragra|)h  (d). 

•  We  are  also  deleting 

^  1.'i3..')3()(t))(l  )(ii)  and  amending 
§  1. ‘).'t()(i))(  1 )  to  eliminate  the 
adjustment  to  allowable  costs  for 
reinsurance  contributions  made  by  an 
issuer,  and  are  clarifying  the  treatment 
of  community  benefit  expenditures 
within  the  risk  corridors  calculation. 

E.  Provisions  for  tho  Advanco  Pavinnnt 
of  the  Preiuiinn  Tax  (iredit  and  Cost- 
Sharin}>  Redaction  I^rograins 

•  We  are  finalizing  the  provisions  in 

15.'i.. '130(g)  suh.stantiallv  as  proposed. 

with  modifications  to  the  language  to 
increase  clarity. 

•  We  are  adding  additional  language 
at  §  1  .'j5.;i4()(e)  to  allow  Exchanges 
greater  flexibility  in  allocating  the 
advance  payment  of  the  premium  tax 
credit  if  one  or  more  individuals  iu  a  tax 
household  enroll  in  more  than  one 
|)olicv  through  the  Exchange.  We  also 
clarify  our  language  in  regard  to  tax 
filers  covered  by  the  same  jilanls).  In 
addition,  we  are  adding  jiaragraph  (f)  in 
which  we  sjiecify  the  methodology  that 
will  he  used  for  allocating  advance 
payments  of  the  ])remium  tax  credit 
provided  through  Federally-facilitated 
Exchanges. 

•  We  are  relabeling  §  1  .‘j.'i. 340(1)  as 
§l,'i.'j.34()(g). 

•  We  are  making  a  minor  technical 
correction  at  §  15.5.1 03()(a). 

•  We  are  making  clarifying  revisions 
to  the  provisions  at  §  155.1030(a)  and 
(h)(2).  S  150.420(a)  and  (h). 

§  1.50.430(a)(2).  and  1.50.470(a).  (h).  and 
(e)  to  standardize  language  acro.ss  the 
final  rule. 

•  We  are  adding  paragraph  (c)  to 

S  155.1030.  paragraph  (g)  to  150.420. 
|)aragraph  (a)(4)  to  ^  150.430,  and 
paragra])h  (f)  to  150.470  to  clarifv  the 
application  ofthe.se  ])rovi.sions  to 
issuers  of  multi-.State  j)lan.s. 

•  We  are  substituting  §  150.140(c)  for 

1.50.140(c)(1)  as  the  cross-reference  for 

the  term  “de  minimis  variation”  in 
§  150.400. 

•  We  are  making  a  clarifying  revision 
to  the  provision  at  §  1.50.410(a). 

•  We  are  modifying  the  provisions  at 
§  150.430(1))  to  j)ermit  HH.S  to  adjust  the 
cost-sharing  reduction  advance 
payments  if  the  QHF  issuer 
demonstrates  that  the  co.st -sharing 
reductions  provided  are  likely  to  differ 
significantly  from  the  advance  j)ayment 
amounts. 


•  We  are  modifying  paragraph  (c)(1) 
and  (2)  of  §  150.430,  reserving 
|)aragraphs  (c)(3)  and  (4).  and  adding 
paragra])h  (c)(.5).  'I’he  modified  structure 
of  1.50.430(c)  will  allow  for  the 
amendments  e.stahlished  in  the  interim 
final  rule  with  comment  published 
elsewhere  iu  this  issue  of  the  Federal 
Register. 

•  We  are  adding  paragraph  (g)  to 

^  1.5().430  to  ])rovide  that  if  an  Indian  is 
enrolletl  in  a  QllF  in  the  individual 
market  through  an  Exchange  and  is 
furnished  an  item  or  service  directlv  hv 
the  Indian  Health  .Service,  an  Indian 
Tribe,  Tribal  Organization,  or  Urban 
Indian  Organization,  or  through  referral 
under  contract  health  .services,  the  QHF 
issuer  may  not  reduce  the  payment  to 
any  such  entity  for  such  item  or  service 
by  the  amount  of  any  co.st  sharing  that 
would  be  due  from  the  Indian  hut  for 
the  prohibitions  on  cost  sharing  set  forth 
in  §  1.5().41()(1))(2)  and  (3). 

•  We  are  making  minor  technical 
corrections  to  paragraphs  (a)  and  (c)  of 
{%  1.5(i.44()  to  clarify  the  cro.ss-references. 

•  We  are  deleting  paragraphs  (d)(2) 
through  (4)  of  1 .5().47{).  relating  to 
certain  allocation  standards  for  stand¬ 
alone  dental  plans. 

P.  I^rovisions  on  I  tser  Pees  for  a 
Pedendiv-Pacilitated  Pxchanf^e  (Pl'P) 

•  We  are  removing  the  reference  to 
billable  enrollees.  so  that  the  user  fee 
rate  is  applied  directly  to  the  lu’emium 
set  by  the  i.ssuer. 

a.  Distribut(Hl  Data  (ioll(‘ction  for  the 
HHS-Opentted  Risk  Adjnstinent  and 
Reinsurance  Programs 

•  We  are  finalizing  the  propo.sed 
provisions. 

II.  Snndl  Rnsiness  Ilecdth  Options 
Program 

•  In  §155.20,  the  definitions  of  “full¬ 
time  em|)loyee,”  “small  em])loyer,”  and 
"large  employer,”  we  are  clarifving  the 
effective  date  for  use  ofthe.se 
definitions.  In  addition,  in  the 
definition  of  “large  employer,”  we  are 
correcting  the  word  “larger”  to  “large.” 

•  in  §  1.5.5.7().5(l))(3)(ii),  we  are  adding 
a  ])rovision  recpiiring  each  I’F-SHOF  to 
allow  (lualified  em])loyer.s  the  choice  of 
offering  employees  either  all  QHFs  at  a 
single  level  of  coverage  .selected  by  the 
emj)loyer  or.  as  a  transition  poliev.  a 
single  QHF  .selected  hv  the  emplover. 

•  We  are  revising  §  1.5.5.7().5(l))(io)  to 
include  language  limiting  authority  to 
im])ose  a  minimum  partici])ation  rate 
subject  to  45  UFR  147.104. 

•  In  §1.5.5.7().5(t))(ll)(ii).  we  are 
deleting  a  provision  at  suhj)aragraph  (D) 
reejuiring  each  FF-.SH()F  to  allow 
employers  to  define  different 


contribution  perc;entages  for  different 
employee  categories  and  relabeling  the 
remaining  sub])aragra])hs  ac:c:ordinglv. 

•  We  are  finalizing  §  1 .5().2()()(g)  with 
modifications  in  new  .sub])aragra])h 
(g)(3)  .so  that  the  QHF  certification 
standard  relating  to  ])artici])ation  in  the 
FEE  and  Fh’-.SHOF  does  not  apply  if 
neither  tlu;  i.ssner  nor  any  other  issuer 
in  the  issuer  group  has  a  market  share 
of  the  .State’s  small  group  market  greater 
than  20  percent,  as  determined  using 
information  submitted  pursuant  to  45 
CFR  158.110. 

/.  Medical  Loss  Ratio  Reepdrements 
Under  the  Patient  Protection  and 
Affordahle  Uare  Act 

•  We  are  amending  the  MLR  formula 
to  subtract  reinsurance  contributions 
from  earned  ])remium  as  regulatory  fees, 
instead  of  treating  them  as  an  addition 
to  incurred  claims. 

V.  (k)llection  of  Information 
Requirements 

Under  the  Faperwork  Reduction  Act 
of  l‘)5t.5  (FRA),  we  are  recpiired  to 
j)rovide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
recpiirement  is  submitted  to  the  (Jffice  of 
Management  and  Budget  (OMB)  for 
review  and  ai)proval.  To  fairly  evaluate 
whether  an  information  collection 
should  be  ap|)roved  by  OMB.  section 
3500(c)(2)(A)  of  the  Faperwork 
Reduction  Act  of  1905  recpiires  that  we 
.solicit  comment  on  the  following  issues: 

•  'I’he  need  for  the  information 
c;olleclion  and  its  usefulness  in  carrving 
out  the  ])roper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  (luality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  teclmicpies. 

The  following  .sections  of  this 
document  contain  estimates  of 
paperwork  burden;  however,  not  all  of 
these  estimates  are  subject  to  the 
information  collection  requirements 
(lURs)  under  the  FRA  for  the  rea.sons 
noted. 

/\.  (Jollections  Related  to  State 
Operation  of  Reinsurance  fr  Risk 
Adjustment  Programs  (§  153.210 
Through  153.2-40,  ^  153.310) 

In  .sections  §  153.210  through 
§  153.240  and  §  153.310  of  the  pro])osed 
rule,  we  estimated  the  co.st  of  collecting 
data  for  .State-operated  reinsurance  and 
risk  adjustment.  Fewer  than  10  .States 
have  told  HH.S  that  they  will  operate 
reinsurance  or  risk  adjustment  for  the 


2014  honolit  year.  SiiK;e  collections 
'-"in  fewer  than  10  persons  are  exempt 
Iroin  the  PRA  under  44  D.S.C. 
.ir)()2(.l)(A)(i),  we  are  not  seeking  PRA 
ajiproval  for  these  inlorination 
collection  nupiireinents.  However  if 
nuin;  than  niin:  States  ei(;ct  to  operate 
risk  adjustment  in  the  future,  we  will 
seek  J>RA  approval  for  these  information 
collections. 

f.o/jm/en/.-One  commenter  stated  that 
our  administrative  cost  estimates  for 
llie.se  iirovisions  were  too  low  to  he 
ci-edihle.  Another  commenter  .stated  that 
we  underestimated  the  cost  to  States  of 

adnnnisterinj.  sui)])lemental  reinsurance 

payment  jiarameters  and  monitorint> 
fund  halances.  In  iiarticular.  the 
commenter  stated  that  estahlishine  a 
governin''  hoard,  engaging  with 
stakeholders,  and  hiring  independent 
actuaries  would  he  expensiv  e  (Ine 
commenter  believed  that  the  cost  to 
submit  a  repint  should  include  the 
State’s  costs  for  executive-level  review 
to  determine  whether  to  operate 
reinsurance,  and  that  HI  IS  was 
confusing  regulatory  cost  with  the 
I  RA’s  information  collection  burden. 

liesponsfi:  We  limited  our  estimates  in 
the  propo.sed  rule  to  the  incremental 
lulormation  collection  a.s.sociated  with 
10  ro(|uirements  of  these  provisions.  In 
uo  ‘Supporting  Statement  for 
Paperwork  Reduction  Act  .suhmissions: 
Standards  related  to  Reinsurance.  Ri.sk 
l-orndors.  and  Risk  Adjustment” 

(Ihemium  Stabilization  Rule  Supportin'' 
Statement),  we  estimated  a  baseline  co.sV 
lor  the  develoj)ment  of  the  State  notice 
of  benefit  and  iiayment.  Therefore,  we 
I'ohevethat  there  will  onlv  he  a. small 
lucremental  cost  to  States  as  a  result  of 
t ue  reporting  recpiirements  at  §  1.5:1  210 
llirough  §  1 5:i.240.  §  1 5;i.;i1 0.  i lowever. 
tor  rea.sons  described  earlier  in  this 
(collection  of  Information  .section,  we  ‘ 

are  not  seeking  PRA  apjirov-al  for 'these  ' 
collections.  We  have  moved  onr  ‘ 

discussion  of  the  administrative  costs  ‘ 

as.sociated  with  these  jirovisions  to  the 
Regulatory  Impact  Analy.sis  section  of 
this  final  rule.  ' 
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i.s.suers  or  .self-insured  group  health 
plans  will  already  he  obligated  to 

'  Pr-MP'rl’ ‘  "f  covered  lives  using 
a  1  (.OK  1 1'  counting  method,  the  co.st 
a.s.sociated  with  this  re(|uirement  is 
conducting  these  counts  using  the 
slightly  modilied  counting  methods 
siiecified  m  this  final  rule.  In  this  final 
rule,  we  are  modifying  our  estimate  of 
he  inimher  ol  contributing  entities  from 
the  propo.sed  rule.  We  estimate  that 
22  dOO  contributing  entities  will  he 
subject  to  this  recpiirement.  ha.sed  on  the 
neiiartnient  of  Labor’s  estimated  count 
ol  sell-insured  plans  and  the  nuniher  of 
lully  insured  issuers  that  we  estimate 
null  make  reinsurance  contributions.  *-* 

On  average,  we  estimate  it  will  take 
each  Kssuer  or  self-insured  grou])  health 
plan  1  hour  (at  a  wage  rate  of  .S55  for 
an  oiierations  analyst)  to  calculate  and 
suhinit  hnal  enrollment  counts  to  HHS. 

I  herefore,  we  estimate  an  aggregate  cost 

<.l  SI. 25. ).r, (10  for  22.0(10  roinsurana, 

contiihuting  entities  as  a  result  of  this 
recjuirement.  We  will  revise  the 
Premium  Stabilization  Rule  Siiiiportiii'' 

S  atement  to  include  the  recpiired  data” 
elements  that  i.s.suers  or  .self-insured 
group  health  jilans  will  need  to  submit 
Ineir  annual  enrollment  counts  in 
accordance  with  the  counting 
uiethodology  estahli.shed  in  this  final 
rule. 


Statement  with  an  October  .'11,  2015 
icflect  the.se  clarified  data  elements. 


II  ICRs  Regarding  Calculation  of 
Reinsurance  Contributions  153.405} 

III  S  1 5:1.405,  we  finalize  the  rules 
related  loan  annual  enrollment  count  of 
f.overed  lives  by  contributing  entities 
'[.Slug  counting  methods  derived  from 
tl'o  PCORTF  Rule.  We  are  reipiiring 
cxmtrihiilmg  entities  to  provide  annual 
counts  of  their  enrollment  and  remit 
reinsurance  conlrihiitions  to  HHS  ha.sed 
on  that  enrollment  count.  The  work 
a.s.sociated  with  this  re(|uirenient  is  the 
tune  and  effort  recpiired  hv  an  issuer  or 
.soil-insured  group  health  plan  to  derive 
an  annual  enrollment  count.  13ecau.se 


C  Requests  for  Reinsurance  Ravinent 

153.410) 

As  de.scrihed  in  1 5:i.41 0.  issuers  of 
reinsurance-eligihle  jilans  seeking 
reinsurance  iiayments  must  make 
recpiests  in  accordance  with  the 
ro(piiremenl.s  of  this  final  rule  or  the 
Stale  notice  of  benefit  and  jiavment 
parameters,  as  aijjilicahle.  To  he  eligible 
lor  reinsurance  ])ayment.s,  issuers  of 
reinsurance-eligible  jdans  must  submit 
or  make  acce.ssihle  to  HI  LS  or  the  State 
a.s  applicable,  all  nece.ssarv  data  to  he 
considered  for  reinsurance  pavments  for 
the  applicable  benefit  year. 

To  minimize  burden  on  issuers.  HHS 
intends  to  collect  data  in  an  identical 
manner  for  HHS-operated  reinsurance 
lu'ograms  and  HH.S-operated  ri.sk 
adjii.stment.  Although  we  clarified  the 
data  elements  i.s.suers  would  he  recpiired 
to  .submit  a.s  part  of  the  reinsurance 
payment  reejuest  proc;e.s.s.  the  burden 
<i.s.soc;iatecl  with  this  recpiiremenl  is 
already  acicounted  for  under  the 
Premium  Stahilizaliou  Rule  Supporting 

“  Wo  us,f  an  o.sli.nal,,  ol  .soll-insunal  onlilios 
|.u  .  .slaHll,yllafl^  l-ol.or  in  Iho  April 

-aw  Koporl  to  (:onf;r(:.s.s;  Anmiiil  K.fporl  of  .Solf- 
■ns„r,f,l  Group  Hoalth  I'lans."  roflocl.s  o„lv 

tli'>sos.1t-,nsiiroil  l.oallh  plan.s  (inohulin.  14  ItlKl 
soll-insurod  plan.s  and  Ci.:i(l()  plans  lhal  niix(fd  sclf- 
insnran,;o  and  insunnioo)  lhal  aro  r.f.pnnfd  to  filu  a 
I  onn  .).)(lo  u  iih  |||,!  D'fpiirlinonl  of  Labor. 


D.  Upload  of  Risk  Adjustment  and 
Reinsurance  Data  (ij  153.420.  (j  1.53  700 
^  153.710.  §  153.720) 

I  Hncler  the  HHS-operated  risk 

I'aiu.surancx:  programs, 
in  1  IMS  will  ii.se  a  distrihntecl  data 

collection  approach  for  enrollee-level 
onrollment.  claims  and  enc;ounler  data 
le  tliat  reside  on  an  issuer’s  clecliciateci  data 
environment.  Under  15:i. 710(a),  an 
f  i.ssuer  ofa  ri.sk  adjustment  covered  plan 
or  a  reinsurance-eligihle  plan  in  a  State 
wliere  HHS  is  operating  the  risk 
adjiLstment  or  reinsuranc.e  on  behalf  of 

'  m<.  fPP'»-»*'lo-  "lu.st  jirovide 

HHS.  through  the  dedicated  data 
environment,  access  to  enrollee-level 
plan  enrollment  data,  enrol  lee  claims 
t  data.  ;md  enrollee  encxnmter  data,  as 
•specafiecl  by  HHS.  Under  ^  15:i.710(h), 
all  c  aims  data  .submitted  hv  an  i.ssuer  of 
a  risk  adjustment  ciovered  jilan  or  a 
reinsurance-eligihle  jdan  in  a  State  in 
which  HHS  is  operating  ri.sk  adjustment 
Ol  ienisuranc:e.  a.s  applicxihle.  must  have 
re.sulted  in  iiayinent  hv  the  issuer 
Under  (^15:i.71 0(c).  an  i.s.suer  of  a'risk 
aclpi.stment  covered  plan  ora 
reinsuranc.-e-eligihle  plan  in  a  State  in 
whicdi  HHS  IS  ojierating  ri.sk  adjustment 
Ol  ieni.suranc:e,  a.s  applicable,  that  does 
not  generate  individual  enrollee  claims 
in  the  normal  c;our.se  of  husine.ss  must' 
derive  costs  on  all  a})plic:ahle  jirovicler 
enf:c)unlers  using  its  jirincipal  internal 
methodology  lor  jiricang  those 
oiic.ouiiters. 

Issuers  will  he  directed  to  make  risk 
adpislment  and  reinsurancie  data 
accie.ssihle  to  HHS  in  a  way  that 
oonlorms  to  lIHS-estahlished  guidelines 
and  aiiphciahle  standards  for  electronic 
data  collecition  and  .suhiiii.ssion.  storage, 
l^vacy  and  .securitv.  and  proce.ssing  In 

c.stalilish  a  unicpie  masked  enrollee 
identiliciation  nuniher  for  eacdi  enrollc'c* 
in  acc:orclanc:e  with  HHS-clefinecI 
recpiirements  and  maintain  the  same 
ma.sked  cinrollee  identificiation  nuniher 
Icir  enrol  lees  that  enroll  in  different 
plan.s  within  the  i.s.suer,  within  the 
State  chiring  a  benefit  year.  I.s.suers  must 
P'-ovide  all  data  to  HHS  in  the  .specified 
tormats.  and  iiinst  cxirrec.t  siihinitted 
hle.s  to  rcisolve  iirohlems  delec.tecl  hv 
HHS  during  file  proc.-essing.  The  exist 
a.s.sc)c:iatecl  uitli  this  recjuirenient  is  the 
tnne  and  effort  to  ensure  that 
information  in  the  dedicated  data 
environment  exmijilies  with  HHS 
recpiirements.  We  estimate  this  will 
affect  1,«0()  i.s.suers  and  will  cost  each 
I.s.suer  approxiniatelv  S17«  per  vear 
reflecting  three  hours  of  work  hv  a  ’ 
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technical  employee  at  .$.19.80  per  hour, 
'riiereldre.  \V(!  e.stimati!  an  aggr(;gale  cost 
ol  .S82{).7()()  lor  all  issuers  as  a  result  ol 
thes(!  provisions. 

In  addition,  we  di.scns.sed  in  the 
propo.sed  ride  an  updating  amendment 
to  the  I’reminm  Stahilizalion  Ride 
.Supporting  .Statement  that  was 
approved  with  an  October  .81. 201.') 
e.xpiration  date  reilecting  updated  cost 
estimates  lor  implementing  the 
distributed  data  approach.  We  are 
making  a  slight  modification  to  the  labor 
estimate  we  assumed  in  our  pro])osed 
rule  by  assuming  Federal  holidays  and 
two  weeks  of  vacation  lime  for  full  time 
employees.  In  this  final  rule,  we 
estimate  that  this  data  submission 
reiiuirement  will  affect  1.800  i.ssuers, 
and  will  cost  each  issuer  a])proximalely 
$842,080  in  total  labor  costs.  This  co.st 
reflects  an  estimate  of  three  full-time 
eipiivalent  employees  (.').700  hours  |)er 
year)  at  an  average  hoiirlv  rate  of  $.'50.80 
per  hour.  We  anticii)ate  that 
aj)])roximatelv  400  data  jiroce.ssing 
.servers  will  he  established  across  the 
market  in  2014  (at  an  average  cost  of 
.$1  .'5.000).  and  these  .servers  will  process 
approximatelv  0  billion  claims  and 
enrollment  files.  Therefore,  we  estimate 
an  aggregate  cost  that  includes  labor  and 
capital  of  .$021 .7.'54.800  for  all  issuers  as 
a  result  of  these  iirovisions.  Although 
we  had  previouslv  accounted  for  this 
estimate  as  a  new  administrative  cost  to 
issuers  in  the  propo.sed  rule,  we  are  not 
doing  so  in  this  final  rule  hiscause  it  is 
not  an  incremental  cost  that  issuers  will 
incur  as  a  result  of  the  provisions  in  this 
final  rule.  We  had  previously  estimated 
the  co.sts  associated  with  these  risk 
adjustment  and  reinsurance  enrollment 
data  .submission  reiiuirements  in  the 
Premium  .Stahilizalion  Rule  .Supporting 
.Statement  that  was  ajiproved  with  an 
October  81. 201. '5  expiration  date.  We 
will  revise  that  supporting  statement  to 
rellect  our  updated  estimate.  We  are 
also  amending  the  tables  in  the 
C'ollection  of  Information  .section  and 
Regulatory  Iinjiact  Analysis  section  of 
this  final  rule  .so  that  the  tables  reflect 
only  those  incremental  costs  that  result 
from  provisions  of  this  final  rule. 

Cjonmumt:  One  commenter  stated  that 
there  was  no  basis  for  the  pro])osed 
estimate  and  that  the  values  seemed  low 
considering  the  imj)ortance  and 
complexity  of  the  tasks  involved.  The 
commenter  also  believed  that  the 
estimate  did  not  account  for  costs 
associated  with  overhead, 
administrative  tasks,  and  emplovee 
benefits. 

/le.s/yon.se;  We  believe  that  onr 
propo.sed  estimate  is  reasonable  for  first 
year  operations.  The  estimate  reOects 
average  labor  and  capital  costs 


associated  with  standing  up  a  dedicated 
data  environment,  as  well  as  average 
claims  volume.  .Some  issuers  will  have 
approjiriate  staff  and  infrastructure  in 
|)lace  to  su|)|)ort  the  data  collection  and 
other  issuers  will  need  to  acipiire 
resources.  While  we  anticipate  an  initial 
concentrated  effort  for  set-u])  of  the 
dedicated  data  environment,  we  believe 
that  three  full-time  eiiuivalents  would 
cover  the  number  of  hours  needed  (on 
average)  for  sel-ii])  and  maintenance  in 
the  first  year  of  o|)eration.s.  The  average 
hourly  rate  of  .$.'5‘).80  is  based  on  the 
Bureau  of  Labor  .Statistics.  U..S. 
Dejiartment  of  Labor.  Naiional 
Compansdiion  Siirvav:  OcciijxitioiKil 
lutrnin^s  in  tlm  United  States,  2011.  We 
note  that  it  ajiproximates  the  lower 
range  of  hourly  wages.  $()(),  estimated  by 
respondents  to  a  ree:ent  industry 
survey.  *•'>  and  that  iudu.slry  resjjondenls’ 
cost  e.stimates  ranged  widelv  to  reflect 
different  pricing  and  conditions.  Our 
aggregate  cost  estimate  also  includes 
costs  associated  with  capital  imrchases. 
overhead,  and  fringe  benefits. 

E.  ICR  Re>>ardino  User  Fee  When  IRIS 
Operates  Risk  Adjnstinent  t.'i.'hOlO) 

Under  I?  1  .'58.(51 0(1).  we  establish  a 
user  fee  to  support  Federal  o|)eration  of 
risk  adju.stment.  This  per  ca])ita 
monthlv  fee  will  he  charged  to  issuers 
ofri.sk  adjustment  covered  plans  ha.sed 
on  enrollment  e.stimates  ])rovided  to 
MILS  in  the  distributed  data 
environment.  IllLS  will  calculate  user 
fees  owed,  and  i.ssuers  will  remit  the  fee 
owed  only  once,  in  )une  of  the  vear 
following  the  benefit  year,  in  connection 
with  jirocessing  of  payments  and 
charges  for  risk  adju.stment. 

We  e.stimate  that  1.800  issuers  will  he 
reiiuired  to  pay  risk  adjustment  n.ser 
fees,  and  the  additional  cost  a.ssociated 
with  this  reijuirement  is  the  time  and 
effort  for  an  issuer  to  provide  monthlv 
enrollment  data  and  remit  fees.  Because 
IIH.S  will  utilize  existing  data  collection 
and  payments  and  charges  processing, 
we  do  not  antici])ate  that  this  provision 
will  alter  the  collection  co.st  that  is 
already  approved  in  the  Freniinm 
.Stabilization  Ride  .Suiiporting  .Statement 
under  OMB  control  numher  0088-11  .'5.'5 
with  an  October  81, 201. '5  exiiiration 
date. 

F.  lURs  Regarding  Data  Validation 
Recinireinents  When  IRIS  Operates  Risk 
Adjnstinent  Rj  t53.(VU)} 

Under  1. '58.(580(1)),  an  i.ssuer  that 
offers  at  least  one  risk  adju.stment 


"I liNillh  I’liins'  lOsliniiitiHl  (^i.sls  ot  (^onipiiajici! 
ivilli  l■A|)an(t(Hl  I'odiimt  Kali!  K(!vii!\v  and  will)  Data 
Oolloction  lor  Risk  AdjusliiKMil  and  Rninsnrancn.” 
Coninr  lor  I’olicy  Rosoanli.  Aima  ica's  llisdth 
Insiiranct!  IMans.  Oiicninlxu  2012. 


covered  ])lan  in  a  .State  where  IIM.S  is 
oiierating  risk  adjustment  on  behalf  of 
the  .Stale  for  the  applicable  benefit  year 
must  have  an  initial  validation  audit 
performed  on  its  risk  adju.stment  data. 

The  cost  associated  with  this 
reipiirement  is  the  issuer's  time  and 
effort  to  provide  illLS  with  source 
claims,  records,  and  enrollment 
information  to  validate  enrollee 
demographic  information  for  initial  and 
second  validation  audits  and  the 
issuer's  cost  to  employ  an  independent 
auditor  to  ])erform  the  initial  validation 
audit  on  a  slatisticallv  valid  sample  of 
enrollees. 

The  statistically  valid  sample  of 
enrollees  provided  to  each  i.ssuer  will 
consist  of  enrollees  both  with  and 
without  HCX’.s.  We  e.stimate  that  each 
issuer  .sainjile  will  consist  of 
ai)])roximately  800  enrollees.  with 
ajiproximately  two-thirds  of  the  sample 
cuiisisting  of  enrollees  with  ll(X]s.  We 
antici|)ate  that  this  audit  will  affect 
a])i)roximalely  1.800  issuers. 

Based  on  Trnven  Health  Analvtics 
2010  Market.Scan  “  data,  we  have 
determined  that  for  enrollees  with 
1  ICXLs,  the  average  numher  of  1  KX’.s  to  he 
reviewed  by  an  auditor  ])er  enrollee  is 
ai)i)roximately  two.  Additionally,  based 
on  IllLS  audit  exjjerience,  we  estimate 
that  it  will  co.st  ap])roximatelv  $180  ($00 
jier  hour  for  two  hours)  for  an  auditor 
to  review  the  medical  record 
documentation  for  one  enrollee  with 
two  IKXLs.  In  the  proposed  rule,  we  did 
not  estimate  the  co.st  of  reviewing 
medical  records  for  enrollees  without 
IKXls.  IllLS  intends  to  require  the 
review  of  medical  records  for  all  sanqile 
enrollees  in  the  initial  validation  audit. 
Therefore,  we  are  revising  onr  estimate 
to  align  with  the  ])olicy  finalized  in  this 
rule.  We  expect  that  it  may  co.st 
apiiroximalely  $(50  per  enrollee  ($00  ])er 
hour  for  40  minutes)  to  validate 
demographic  information  and  review 
medical  records  for  all  enrollees  in  the 
audit  sample,  totaling  ap])roximatelv 
$210  per  enrollee  with  HCCs  ($00  per 
hour  for  two  hours  and  20  minutes)  and 
$(50  ])er  enrollee  with  no  HCCs.  We 
assume  that  an  initial  validation  audit 
will  he  ])erformed  on  180. 000  enrollees 
without  IKX’.s,  and  8(50.000  enrollees 
with  IKXis.  Based  on  the  information 
above,  we  estimate  that  the  total  co.st  ])er 
i.ssuer  to  retain  initial  validation 
auditors  to  ])erform  the  initial  validation 
would  co.st  ap])roximatelv  .$48,000. 
Therefore,  for  1.800  issuers,  the  total 
co.st  of  conducting  initial  validation 
audits  will  he  $8(5.4  million.  We  will 
revise  the  information  collection 
currently  ajiproved  OMB  Control 
Numher  0088-1 1,'5.'5  with  an  October  81. 


7,,.  No.  Mard,  n.  2,,K./K„|.,.  . . 


201 5  (;xj)inition  date  to  account  for  tliis 
(idditional  l)iinl(*n. 

nn(lor§15;t.o;^()((i).  issuers  will  have 
tile  opportunity  to  ajijieal  errors 
Identified  thron»h  the  second  validation 
inulit  process.  Because  we  intcnid  to 

jH-ovide  fnrllier  detail  on  this  process  in 

later  guidance  and  rnleinaking.  we 
!  "n'Mitly  i:annol  estimate  the  nninher  of 
issuers  that  will  appeal  HCC  fimlings.  or 
the  (,ost  jier  issuer  for  doing  so. 
Therefmi:.  we  will  seek  OMH  ajiproval 
and  .soluMt  public  comment  on  the 
information  collection  recpnremenls 
oslahlished  under  S  1  .'■j.'t.O.'told)  at  a 
Intnre  date. 
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(J.  ICUs  Hoarding  QHP  Oulificution 
SUindai(h  Held  tad  to  Advanra 
Paynwnts  oftlw  Pwmiiin,  Tax  Cradit 
and  Cost-Sharing  Radactions 
(§]  55.1030) 

In  §  1.').').10.t()(a]{1]  of  this  final  rule 
we  establish  that  the  Exchange  must  ’ 
onsnre  that  each  issuer  that  offers  or 
inlendsto  offer  a  QHE  in  the  individual 
market  on  the  Exchange  snhinit  the 
n:(|inred  plan  variations,  as  set  forth  in 
^  ir)(i.42(),  tor  each  of  its  health  plans 
propo.sed  to  he  offered  as  a  QHP  in  the 
individual  market  on  the  Exchan«e. 
Hirther,  the  lixchange  must  certifv  that 
llie  plan  variations  meet  the 
Kupiiremenls  detailed  in  tj  l.')().42().  We 
nxpeci  that  an  Exchange  will  collect 
prior  to  each  benefit  year  the 
information  necessary  to  validate  that 
the  issuer  meets  the  refinirements  for 
silver  |)lan  variations,  as  detailed  in 
f?  ir)().420{a).  and  collect  as  jiart  of  QHP 
oertihcation  the  information  neces.sarv 
to  validate  that  the  issuer  meets  the 
nxiuirements  for  zero  and  limited  cost 
sharing  jilan  variations,  as  detailed  in 
^  lo(i.42()(h).  We  exjiect  that  this  data 
collection  would  include  the  co.st- 
sharing  recpiirements  for  the  jilan 
variations,  .such  as  the  annual  limitation 
on  cost  snaring,  and  any  reductions  in 
(lediictihles,  copayments  or 
coinsurance.  In  addition,  the  Exchange 
will  collect  or  calculate  the  actuarial 
valne.s  of  each  QHl^  and  silver  iilan 
variation,  calculated  under  §  !.'■)()  ]'}'•,  of 
the  final  EHB/AV  Rule.  We  proposed  in 
^  1n.c10:t0(aK2]  that  the  Exchange 
Iirovide  the  actuarial  values  of  the  QMPs 
and  silver  plan  variations  to  HHS.  As  .set 
forth  in  §  15r,.10.4()(h)(4).  HUS  mav  u.se  ' 
tins  iniormation  m  connection  with 
approving  estimates  for  advance 
payment  ol  cost-sharing  reductions 
.suhmitled  by  issuers  under  ^  1.'i().4;}() 
linalized  here.  I3ecau.se  HI  IS  will 
already  have  this  information  for 
Federally-facilitated  Exchanges,  th(> 
hiirden  associated  with  this  reiiuireinent 
IS  the  time  and  effort  for  a  State 
paiiicijiating  in  each  State  Partnership 


'  and  for  a  State-based  Exchange  to 
sulimit  this  information  to  HHS.  We 
1  e.stnnate  that  the  suhmi.ssion  from  eai  h 
of  lhe.se  entities  will  fake  approximatelv 

"  -Fr)  hours  to  collei;t.  validate,  and 
«ol,niittoHHS(;thour,shvadatal,a,se 

administrator  at  $47.70  per  hour,  and 
O.f)  hours  by  a  manager  at  $7.'5.1.'')  per 
'  lioiir).  We  e.slimale  that  this  will  co.st 
each  suhmitting  entitv  approximatelv 
S>1«1  per  year.  We  plan  to  revi.se  the’ 
siipporling  .statement  ])uhli.shed  under 
HMS  form  numher  104:3;3,  which  is 
ponding  ()MI3  approval,  to  account  for 
tins  additional  burden. 

In  paragraph  (h)(1)  and  (2).  we 
ostahlished  that  the  Exchange  collect 
I’oview.  and  snhinit  the  rate  or  eximcti'd 
premium  allocation,  the  eximcted 
allowed  claims  co.st  allocation,  and  the 
actuarial  niemorandum  that  a  metal 
level  health  plan  or  stand-alone  dental 
plan  i.ssuer  submits  under  §  1. '50. 470. 

This  collection  will  allow  for  the 
(.alciilafion  ol  the  advance  pavments  of 
oo.st-sharing  reductions  and  the 
premium  tax  credit.  The  Exchange  must 
ensure  that  such  allocations  meet  the 
standards  set  forth  in  <5  1. '50.470(c)  and 
(d).  1  lies  allocation  information  iiiu.sf  he 
collected  and  aiijiroved  before  a  health 
plan  or  sland-almie  dental  plan  can  he 
t.ei filled  for  parlicijialiou  in  the 
Exchange.  We  exjiecl  that  the  Exchange 
will  collect  the  allocation  information  in 
cnniunction  with  the  rale  and  benefit 
iniormation  that  the  i.s.suer  submits 
>;n(lor{5l.'50.2]0  or  the  rate  informatiou 
icit  the  QHP  i.ssuers  .submits  through 
the  Efiective  Kate  Review  program. 

I  herefore,  we  believe  that  the  co.st  for 
I  artnership  Exchanges  or  State-ha.sed 
Exchanges  to  submit  to  HHS  this 
iniormation  collected  from  QIIPs  is 
generally  part  of  the  cost  that  is 
accounted  for  in  the  PRA  ajiproved 
under  OMB  Control  Numher  ()9;38— 1141 
or  the  co.st  that  is  accounted  for  in  the 
snpporting  statement  published  under 
CMS  lorm  numher  104 .'3:3,  which  is 
pending  OMB  a])proval.  We  estimate 
that  Partnerslnp  and  State-ha.sed 
Exchanges  will  incur  additional  co.st  to  i 
.snhinit  allocation  information  to  HHS  1 
lor  stand-alone  dental  plans  We  1 

nstimate  that  it  will  fake  each  Exchange  t 

.30  minutes  to  submit  this  information  i 
lor  each  .stand-alone  dental  plan,  and  ; 
a.ssume  that  this  suhmi.ssion  will  he  i 

perlorined  at  the  hourlv  wage  rate  of  1 
.$.38.40  for  an  insurance  analyst  .s 

A.ssuming  20  stand-alone  dental  plans  f 
across  the  market,  we  estimate  an  \ 

aggregate  cost  of  approximatelv  $;385  for  v 
!dl  1  artnership  or  State-ha.sed  Exchanges  / 
to  submit  this  informatiou  to  HHS.  We  n 
l)lan  to  revi.se  the  sujjjjorting  statement  E 
pnbh.shed  under  CMS  form  numher  E 


104:3:3,  which  is  peuding  (1MB  apjjroval. 
to  account  for  this  additional  burden. 

V  o  (l))(:3),  we  establish 

ttiat  the  Exchange  must  collect  anv 
ostimates  and  supjiorting 
dor  nmenlalion  that  a  QHP  i.ssuer 
.submits  to  re.;eive  advance  ])avment.s  of 
(.-ertam  cost-sharing  rediiction.s.  as 
|  o.scribedintj1.'5(i.4:30(a).  and  .submit,  in 
be  manner  and  timeframe  e.stahlished 
by  HHS.  the  estimates  and  supporting 
t  lo  HHS  for  niviow 

I3ecau.se  HHS  will  alreadv  have  this 

information  lor  Federallv-facililated 
Exchanges,  the  burden  a.ssociated  with 
this  requirement  is  the  time  and  effort 
lor  each  Partnership  or  State-based 
Exchange  to  submit  this  information. 

\Ve  believe  that  this  provision  will 
nnpo.se  minimal  burden,  and  that  if  will 
take  an  insurance  analyst  five  minutes 
(at  an  hourly  wage  rate  of  S:i8.49),  to 
.submit  this  information  to 
HHS  for  each  Partner.shi])  or  State-ha.sed 
Exchange.  Therefore,  we  estimate  a  co.st 
ot  $.3  21  for  each  Partner.ship  or  State- 
based  Exchange  as  a  result  of  this 
niipiirement. 

//.  ICRs  Ragarding  Plan  Variations 
Ri  150.420) 

In  §  1. '5(5.420.  we  set  forth  standards 
tor  I.ssuers  to  suhmil  lo  the  Exchange  for 
c;ertihcation  the  variations  of  the  health 
plans  that  they  offer  or  propo.se  to  of  for 
in  the  individual  market  on  the 
Exchange  that  include  the  recpiired 
levels  of  cost-sharing  reductions.  We 
provide  an  over\'iew  of  the  .suhmi.ssion 
lirocess  associated  with  this 
requirement  in  this  final  rule,  lu 
paragrajih  (a),  we  establish  that,  for  each 
.silver  health  plan  that  an  i.s.suer  offers  or 
intend.s  to  offer  in  the  individual  market 
on  the  Exchange,  the  QflP  i.ssuer  nui.st 
suhnnt  to  the  Exchange  for  certification 
llie  standard  silver  plan  and  three 
variations  of  the  standard  silver  plan.  In 
paragraph  (h).  we  further  establish  that 
a  QHP  i.s.sner  imi.st.  for  each  of  its  health 
plans  at  any  metal  level  of  coverage, 
suhnnt  a  zero  co.st  sharing  jilan  variation 
and  a  Innitei  cost  sharing  jdan  variation 
of  eai.h  health  jilan  offered  or  jinHiosed 
to  he  of  ered  in  the  individual  market  on 
tlie  Excliange.  However,  in  this  final 
rule,  we  clarify  that  an  Exchange  is 
adeijiiately  enforcing  this  reijuirement 
If.  within  a  set  of  standard  jilans  offered 
by  an  i.s.sner  that  differ  onlv  bv  the  co.st 
sharing  or  |iremium.  it  allows  an  i.s.suer 
to  .suhinit  one  zero  cost  sharing  jihin 
variation  for  only  the  standard  jilan 
with  the  lowe.st  jiremium  within  the  .set. 
Although  this  ajijiroach  will  likelv 
roduce  the  burden  on  i.ssuers  and' 
Exchanges,  it  is  unclear  how  many 
Exchanges  will  adojit  this  ajijiroach.  and 
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as  a  result,  wc;  have  not  adjustcul  our 
burden  estimates  below. 

\V(!  (jstimate  that  1.2()()  issiuirs  will 
participate  in  an  Kxcbange  nationallv. 
and  that  c'acb  issuer  will  oiler  one  QlIP 
pc!!'  metal  level  with  lour  zero  cost 
sharing  plan  variations  and  lour  limited 
cost  sharing  plan  variations  (one  per 
metal  level  Qlll’)  and  three;  ])l:m 
variations  lor  le)W-ine;ome  po|)idalie)n.s. 
tor  a  total  ol  four  .stiindiird  plans  and 
e;le;ve;n  plan  vjiriations.  Our  e;stimate 
assume's  that  e;ae.h  is.sue;r  will  submit 
tlu'se  plan  variiitions  as  part  of  their 
ele;e.tronic.  QHP  a])plie:atie)n.  which  is 
ele;.se:ril)eel  in  further  ele;tail  in  the 
‘‘Su|)pe)rting  .Statement  for  Initial  Plan 
Data  (;olle;e:tie)n  to  .Support  QllP 
('e;rtirie:atie)n  and  other  Financial 
Management  and  Exeliange 
()pi;nitions.”  whieli  was  ])roviele;d  for 
public:  c:c)mment  on  Nc)vemhc;r  21. 2012 
(77  FR  00840).  \Vc;  estimate  that  it  will 
take  approximatc;ly  I..")  hours  to  submit 
the:  rc;cpiisite  information  for  a  plan 
variation  (0.7.')  hours  hv  an  actuarv  at  a 
wage  rate  of  .S.'SO.HO.  0..')  hours  hv  an 
insuranc:c;  analyst  at  a  wage  rate  of 
.S38.40.  and  0.2.')  hours  by  an  insuranc;e 
manager  at  a  wage;  rate  of  .S07.44).  Hasc;d 
on  the  ngnrc;.s  above,  wc;  e.stimate  it  will 
cost  c;ac:h  issuc:r  a])|)roximately  .$8()0  to 
submit  11  |)lan  variations  annually,  for 
an  aggrc;gatc;  c:c)st  of  .SI  .080.008  for  all 
issuers  partic:ipating  in  the;  Fxc:hangc;s. 
We  plan  to  rc;visc;  the  su])pc)rting 
statemc;nt  pid)lishecl  under  C'M.S  form 
numl)c;r  10488.  whic;h  is  pc;nding  final 
()M8  approval,  to  ac:c:c)unt  for  this 
additional  burden. 

I.  K'Hs  Hagardin;^  Pdvmcut  of  Cost - 
Shoring  liadiictions  (§  15ti.43l)] 

In  ^  l.')0.480(a)(l ).  we  c;stal)lish  that 
for  eac:h  silvc;r  plan  variation  and  zero 
c;ost  sharing  plan  variation  that  an  i.ssuer 
oilers  or  proposes  to  offc;r  in  the 
individual  market  on  the  Exc:hange.  the 
QHP  issiu;r  must  provide  to  the 
Exchange,  for  apjiroval  by  HILS. 
c;stimatc;s.  and  supporting 
cloc:umc;ntation  validating  the  c:stimates, 
of  the  dollar  value  of  c;ost-.sharing 
rc;cluc:tions  to  he;  |)rovidc;cl.  Howc;vc;r.  as 
clc;.sc;ril)c;cl  in  the;  prc;amhlc;  to  this  final 
rule,  wc;  arc;  finalizing  a  simplific;cl 
mc;thc)clc)lc)gy  for  c;alc:ulating  the  aclvanc:c; 
payments  for  the;  initial  vc;ar.s  of  the; 
c;c).st-sharing  rc;cluctic)n  program.  This 
mc;thoclc)lc)gy  will  utilize  data  that  QllP 
i.ssuc;r.s  submit  for  othc;r  rc;cpnrc;mc;nts. 
suc:h  as  §  1. 58. 420  and  §  1.58.470.  As  a 
result,  there;  will  he  no  additional 
burden  assc)c:iatc;cl  with  this  rc;ciiMrc;mc;nt 
for  QHP  i.ssuers. 

In  1.58.480(a)(2).  wc;  cli.sc:us.s  the 
|)rocc  s.s  for  c;.stimating  the  value  of  cost- 
sharing  rc;cluctions  to  he  provided  under 
the  limited  c;o.st  sharing  plan  variation 


c)])en  to  Indians  with  a  household 
iuc:onic;  above  800  pc;rc;c;nt  of  the;  FPL, 
dc;sc:ril)(;cl  in  1 .58.420(h)(2).  If  a  QllP 
issue;]-  sc;c;ks  ;iclvanc:c;  paymc;nts  for  thc;sc; 
c:c)st-sharing  rc;cluc;tions.  the  issuc;r  must 
provide;  to  the;  I']xc:h;mgc;,  for  ap|)roviil  hv 
I II  l.S,  ;m  c;stimalc;.  jiud  su])])orliug 
doc:umc;ntatic)n  valicliiting  the;  e;.stimate;. 
of  the;  dolliir  vjilue;  of  the;  e:ost-.sh;iring 
re;due:tie)n.s  to  he;  ])re)viele;el  uuder  the; 
limited  co.st  shining  j)lim  viiriation  of 
the;  QHP.  We;  e;.stimiite  that  1.200  issue;rs 
will  participiite;  in  Exe:himge;s  niitiomillv. 
iind  thiit  e;ae:h  i.ssue;r  will  offer  one;  QHP 
pe;r  metal  le;ve;l,  with  one;  limit(;el  cost 
sharing  ])lan  variiition  for  e;ae;h  metal 
level.  For  e;ae:h  plan  viiriiilion.  the  issuer 
may  submit  an  e;.stimate;  iinel  sui)])orting 
documentation  of  the;  dollar  value;  of  the; 
e;ost-.shiiring  re;due;tion.s.  We  e;xpe;e:t 
e;.stimates  and  supporting 
de)cume;ntation  will  he;  suhmilte;d  as  peirt 
of  the;  e;le;e:tronie;  Q1  IP  a|)j)lication, 
whie;h  is  de;.se:rihe;el  in  further  ele;tiiil  in 
the;  “.Supporting  .State;me;nt  for  Initi.il 
Pliin  Diitii  Colle;e:tie)n  to  .Sup])ort  QHP 
r,e;rtifie:iition  and  e)the;r  Finane:ial 
Manage;me;nt  iinel  Exeihange 
Ope;riitions.”  whie:h  Wiis  |)ie)vide;d  for 
puhlie;  comment  on  Nove;ml)(;r  21,  2012 
(77  FR  80848).  We;  e;stimiite  that  it  will 
tiike  iii)])re)ximiile;ly  one;  hour  to  submit 
e;ae:h  re;s])on.se;  for  a  jiliin  variiitiou  (0..5 
hours  hv  iin  ae:tuiirv  iit  ii  wage;  nite  of 
.S.5().8t)  iinel  0..5  hours  by  an  insiiraiie;e; 
analyst  at  a  wage;  rate  of  $88.40.)  We; 
estimate;  that  e;iie:h  re;sponse;  for  a  ])lim 
Viiriation  will  cost  an  i.ssue;r  .$47.80,  for 
an  e;.stimiite;el  total  issuer  e;ost  to  submit 
re;s|)oiise;.s  for  four  ])lau  variations  of 
$228,012  for  the;  ye;ar.  We;  ])liiu  to  re;vi.se 
the;  supporting  state;uie;nt  ijuhlished 
unele;r(;M.S  form  numhe;r  10488.  which 
is  pending  final  (IMP  a])proval.  to 
ae:e;ount  for  this  additional  burden. 

In  §  1.58.480(c)(1).  (e:)(2),  and  (e:)(r)), 
we  finalize  a  .standard  that  directs  a 
QHP  issuer  to  submit  to  HH.S,  in  the; 
manne;r  and  timeframe;.s  eistahlished  hv 
HH.S.  the  ae;tiial  amount  of  cost-sharing 
re;ehie:tie)ns  iirovideel  to  e;iie:h  e;nrolle;e;. 
This  information  is  ne;e:e;ssary  so  that 
HH.S  e;an  ree;one:ile;  aelvane;e  iiayments 
made;  throughout  the  vear  to  the;  ae;tual 
e:o.st -sharing  re;due:tion  amounts.  Ha.se;d 
upon  preliminary  discussions  with  the 
issue;]'  and  vendor  e:ommunitv  re;garding 
the  e:ost.s  a.ssoe:iate;d  with  implementing 
the;  standard  nie;lhe)dole)gv.  we;  assume; 
that  the;  information  tee;hnologv 
ne;c.e;.s.sarv  to  imph;nie;nt  the;  standard 
methodology  will  he;  de;vele)pe;d  by  thre;i; 
vendors  at  a  e:ost  of  approxiniatelv  .$() 
million  i)e;r  ve;nelor.  for  total  costs  of 
a])j)roximately  $18  million.  We  akso 
e;xj)e;e:t  that  e;ae:h  issuer  will  need  to 
spe;nd  apjiroxiinately  $1  ()().()()()  to 
e;u.ste)mize  the  vendor  .solution 


te;e;hnology  and/or  modify  their  e:laims 
.syste;ni.  The;re;fore;.  we;  e;stimate;  total 
administrative;  costs  of  ap|)roximate;ly 
.$188  million.  While;  the;se;  informalion 
e:olle;e;tie)n  r(;e|uiri;me;nts  are;  snl)jee:t  to 
the;  Pape;rwork  R(;ehictie)n  Ae;t.  the 
information  coll(;c,tion  process  and 
in.strnme;nts  assoe:iate;d  with  this 
re;einire;me;nt  are;  e;nrri;ntlv  under 
de;ve;lopme;nt.  We;  will  .se;e;k  OMP 
a])])roval  and  solie:it  public:  e:omme;iits 
upon  the;ir  e:omi)le;tion.  We;  note;  that  we; 
have;  not  ine:lnde;d  our  initial  e:o.st 
(;slimate;  of  this  a])proae:h  in  Table  2.5  or 
Tahle  28. 

As  dise:u.ssed  in  se;e:tion  Ill.E.4.e,  we; 
are;  issuing  an  interim  final  rule  with 
comment  elsewhere;  in  this  issue  of  the; 
Federal  Register  to  jirovide;  QHP  issuers 
with  the;  option  to  snhmit  data  about  the 
ae:tual  amount  of  e:o.st -sharing 
reduc  tions  using  an  alte;rnate 
methodology  for  jnirpose.s  of  ])ayment 
ree:one:iliation.  We  aeldre;s.s  the;  burden 
a.s.se)e:iate;el  with  this  alternate  a])j)roae.h 
in  the;  (]olle;e:tie)n  of  Information  se;e:tion 
of  the  inti;rim  final  rule;  with  c.omnient. 

/.  ICUs  Uogarding  Reduction  of  on 
Enrol  lee's  Shore  of  Preiniinn  To 
Account  for  Advonce  Povment  of  the 
Preininin  Tox  Credit  I5().4()()j 

l)nde;r  1 .58.4()()(a)(2).  if  a  QHP  i.ssuer 
re;e:e;ive;s  an  advane:e;  ])a\  nient  of  the 
pre;miuni  tax  e:ri;dit  on  he;half  of  an 
individual,  the  QHP  i.ssuer  must  notify 
the  I'Nc.hange  of  any  re;ehie:tie)n  in 
pre;minni  through  the;  standard 
e;nrollme;nt  ae:knowle;dgme;nt  in 
ac.c.orelanc.e  with  §  1 .58.28.5(g).  Pee:anse 
this  notifie:atie)n  will  oe;e:ur  throngh  the; 
enrollment  ae:kne)wle;dgme;nt  ])roe:ess 
that  already  exists  nnde;r  the;  final 
l'Ne:hange;  Establishment  Rule;  (77  FR 
18810).  at  I?  1.58.28.5(g),  we;  helie;ve;  that 
this  re.'einiremeait  will  imjiose  minimal 
hnrden  on  QHP  issuers,  and  that  it  will 
take  an  in.surane:e  analyst  five  minnte;s 
(at  an  hourly  wage;  of  $88.40),  to  e;olh;e:t 
and  submit  this  information  to  each 
Exchange.  The;refore.  we  eistimate  a  e:e).st 
of  approximately  $8.21  for  e;ae:h  QHP 
i.ssuer.  and  an  aggre;gate  e:o.st  of 
a])])roximately  .$8,840  for  all  1 ,2()()  QHP 
issuers,  as  a  result  of  this  re;e]uireme;nt. 

K.  ICRs  Regarding  Allocation  of  Rotes 
and  Chnins  Costs  for  Advonce  Povinents 
of  the  Preininin  Tox  Credit  and  Cost- 
Shoring  Reductions  156.470) 

In  (i  1.5(».47()(a).  we  establish  that  an 
issuer  provide  to  the  l’;xe:hange;  annuallv 
for  apiiroval,  for  e;ae:h  metal  le;vel  he;alth 
plan  offe;red  or  inte;nele;el  to  he;  offeri;d  in 
the;  individual  market  on  the;  Exe:hange;, 
an  alloe:ation  of  the  rate;  and  the; 
e;xpe;e:te;el  allowed  e:laim.s  e:osts  for  the; 
plan,  for  EHP.  other  than  servie:es 
de;.se:ril)i;d  in  1.58.28()(el)(l),  and  anv 


othor  s(;rvi(;(!s  or  Ixuicfits  oflbrod  hv  ii 
lioalth  i)lan  that  do  nol  iiioot  tlio 
dtdinitioii  of'EHB.  In  ^  151). 470(1)).  wo 
o.slal)lish  that  an  issuor  of  a  stand-alono 
doiital  plan  provido  to  tho  Kxchanoo  for 
<ipproval  a  dollar  allocation  ro(]nirod  hv 
tho  oxpoctod  proiniiim  for  tho  j)lan  to 
tho  podiatric  dontal  ossontial  hoalth 
iHMiolit  In  (5 150.470(0).  wo  aro  finalizing 
standards  for  Q1  IP  issnors  for 
(.aicniating  tho  allocation  rocpiirod  hv 
paragraj)!)  (a).  As  discnssod  ahovo  wo 
aro  modifying  §  1 50.470(d)  and 
finalizing  ono  standard  for  issnors  of 
staml-alono  dontal  plans  for  calcnlating 
tiu!  allocation  in  jiaragraph  (h).  Lastlv. 
in  150.470(o).  wo  aro  finalizing  tho 
n;(|niroinont  that  an  issnor  of  a  niotal 
ovol  luxdth  plan  or  stand-alono  dontal 
jilan  olforod.  or  intondod  to  ho  offorod. 
in  tho  individual  inarkot  on  tho 
hxchango.  submit  an  actuarial 
momorandmn  with  a  dotailod 
(Inscription  of  tho  mothods  and  sj)ocific 
liasos  nsod  to  porform  tho  allocations 
that  would  ho  nuinirod  nndor 
paragraphs  (a)  and  (h)  of  that  .soction 
dninonstrating  that  tho  allocations  moot 

■mdh'l)"'*'"^*'^ 

QUB  issnors  will  submit  thoso 
allo(:ations  and  jnstificxitions  through 
Iho  hfloctivo  Rato  Roviow  program  (as 
linalizod  in  tho  Markot  Roform  Rulo  at 
S  154.21 5(d)(;i)-(4).  and  dotailod  in  tho 
accompanying  PRA  jiackago  with  OMR 
(.ontrol  Nnmhor  (Hk'IH-l  141 )  or  diroctiv 
to  tho  Exchango  if  tho  issuor  is  not 
nxpiirod  to  submit  ratos  to  tho  Effoctivo 
Rato  Roviow  iJi-ogram.  Tho  Rato  Incroa.so 
IJisclosuro  and  Roviow  Rulo  cstahlishos 
a  pro(:o.ss  to  onsnro  tho  public  di.sclosnro 
ol  all  information  and  jn.stifications 
relating  to  imroasonahlo  rato  incroasos. 
lo  that  ond.  tho  rogiilation  ostahlishos 
varion.s  rojiorting  roc|niromonts  for 
hoalth  insnranco  issnors.  including  a 
Rroliminary  Justification  for  a  ])ropo.sod 
rato  incroaso,  a  Final  Justification  for  ( 

any  rato  incroaso  detorminod  by  a  Stato  i 
or  HHS  to  ho  imroasonahlo.  and  a  ■ 

notification  rocpiiromont  for  ' 

imroasonahlo  rato  incroasos  that  will  not  \ 
1)0  nnplomontod.  'I'ho  Proliminary  ( 
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Jn.stification  includos  data  .sniiporting 
tlu:  potontial  rato  incroa.so  as  woll  as  a 
writton  oxjilanation  of  tho  rato  incroa.so 
I'or  tho.so  ratos  mis  will  ho  roviowim.  ' 
issnors'  submissions  akso  will  includo 
data  and  inlormation  that  HUS  will 
nood  to  mako  a  valid  actuarial 
(lolormination  rogarding  whothor  a  rato 
'■i  incroaso  is  imroasonahlo.  Thoroforo. 
thoro  will  ho  no  additional  hurdon  on 
QHP  issnors  that  suhinit  thoir  ratos 
through  tho  Effoctivo  Rato  Roviow' 
program.  Tho  hurdon  for  tho  hiffoctivo 
Rato  Roviow  suhmi.ssion  is  alroadv 
accountod  for  in  OMH  Control  Niimhor 
()?).18-1 141 .  Wo  aro  also  rovising  tho 
supporting  .statomont  of  tho  information 
colloction  ajiprovod  undor  OMR  Control 
Nnmhor  ()();i«-ii4l  to  clarifv  that  wo 
will  hocollocting  this  allocation 
information  from  motal  plans  to  ho 
offorod  on  an  Exchango.  whothor  thov 
aro  now  or  oxisting. 

This  roipiiromont  will  rosiilt  in 
additional  hurdon  for  stand-alono  dontal 
plan.s.  Wo  ostimato  that  it  will  tako  oach 
stand-alono  dontal  plan  fivo  hours  to 
proparo  and  suhinit  this  information  to 
tho  Exchango.  Wo  assumod  that  this 
retiuiromont  will  roipiiro  throo  hours  of 
ahor  by  an  insnranco  anaivst  (at  an 
hourly  wago  rato  of  S:i«.4‘)‘)  and  two 
flours  of  labor  hv  an  actuary  (at  an 
hourly  wago  rato  of  S5(i.«()j.  A.s.sumim- 
20  .stand-alono  (lontal  plans  across  tho 
markot.  wo  ostimato  an  aggrogato  co.st  of 
iippioximatoly  .S4.585  for  all  stand-alono 
dental  plans  to  submit  tho.so  allocations 
nnd  jn.stifiixitions  to  tho  Exchango.  Wo 
|)lan  to  rovi.so  tho  snjjporting  statomont 
pnhhshod  undor  nils  form  nnmhor 
l()4:i;i.  which  is  ponding  final  OMR 

approval,  to  account  for  this  additional 
Inirdon. 

L  ICRs  Raoardiw^  QHP  Participation 
Standards  in  SHOP  (§  156.200} 

In  §  15().2()()(g)(i).  wo  ostahlish  a  QHP 
certification  standard  for  tho  FEE.  If  tho 
issnor  of  a  Q1  IP  in  an  FEE  also 
participatos  in  tho  Stato’s  small  groun 

markot,  tho  QHP  cortification  standard 

would  ho  mot  if  tho  issuor  offors  at  loast 
ono  small  groii])  markot  QHP  at  tho 


.si  Ivor  lovol  of  ciivorago  and  ono  QHP  at 
tho  gold  lovol  of  covorago  in  a  FF"-SH()P 
sorving  that  Stato.  Wo  also  proposo  that, 
if  noithor  tho  i.ssnor  nor  anv  i.ssuor  in  tho 
samo  i.ssuor  grouj)  has  a  sharo  of  tho 
State’s  small  groiij)  markot  groator  than 
20  iJorcont.  tho  standard  would  ho  mot. 

I  horoforo,  no  issuor  would  ho  rociuirod 
t()  hogin  olforing  small  group  markot 
])lans  to  moot  this  roi|uiromont.  Tho 
hurdon  associatod  with  this  roiiuiromont 
IS  tho  t lino  and  offort  for  an  i.s.suor  to 
proparo  a  QHP  cortification  application 
fni  a  SHOl  for  at  loast  ono  silvor  lovol 
end  ono  gold  lovol  plan  dosign.  This 
linrdon  would  ho  incurrod  hv  i.ssuors 
who.  ah.sont  this  roi|uiromont,  would 

P''''fif:ipafed  in  a 
SHOf  .  Wo  do.scriho  tho  hurdon 
associatod  with  this  roquiromont  in  tho 
.1()-day  Federal  Register  Notice  for  tho 
Initial  Plan  Data  Colloction  pnhii.shod 
on  Novomhor  21.  2012  (77  FR  0084()). 

Iho  markot  sharo  dotormination  is  based 
on  oarnod  inomiums  alroadv  siihinittod 
l)y  all  I.ssuors  in  tho  State’s  small  groui) 
markot  undor  S  158.1 1().  and  thus  po.sos 
no  additional  rojiorting  hurdon. 

A/.  ICRs  Regarding  Medical  Loss  Ratio 
Reporting  (§  156.130.  §  156.140, 

§  156.162.  §  156.221.  §  156.240} 

This  final  rulo  directs  issuers  to 
include  all  payments  and  rocoiiit 
mnounts  related  to  tho  roinsuranco,  risk 
corridors  and  risk  adju.stmont  ])rograni.s 
111  tho  annual  MER  report. 

Iho  existing  information  colloction 
re(|uiromont  is  approved  undor  OMR 
Control  Nnmhor  0‘);i8-11()4.  This 
includes  tho  annual  reporting  form  that 
IS  (.urrontly  used  hv  issuers  to  suhinit 
MER  information  to  HHS.  Prior  to  tho 
deadline  for  tho  suhmi.ssion  of  tho 
annual  MER  report  for  tho  2014  MER 
lejiorting  year,  and  in  accordance  with 
the  PRA.  HHS  plan.s  to  .solicit  public 
commont  and  seek  OMR  approval  for  an 
iilKlatod  annual  form  that  will  includo 
reporting  of  tho  prominm  .stabilization 
liayinonts  and  will  rofloct  tho  changes  in 
deduction  for  communifv  honofit 
exponditiiros  for  Federal  income  tax 
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Respondents 

Responses 

Burden  per 
response 
(hours) 

22.900 

22.900 

1.00 

1.800 

540.000 

1  78 

1.800 

1.800 

3.00 

51 

51 

3.50 

20 

20 

0.50 

51 

51 

0.08 

1.200 

13.200 

1.50 

1.200 

4.800 

1.00 

1.200 

1.200 

0.08 

20 

20 

5 

annual  labor  Total  labor 

burden  ("O®*  cost 

(hours)  (eporling36  (S) 

(S) 


55.00  1 .259.500 

90.00  86.400.000 

59.39  320.706 

51.62  9,240 

38.49  385 

38.49  164 


52.51  1.039.698 
47.69  228.912 


Total 

capital' 

mainte-  Total  cost 
nance  (S) 

costs 
(S) 

0  1 .259.500 

0  86.400.000 
0  320.706 

0  9.240 

0  385 

0  164 

0  1 .039.698 

0  228.912 

0  3.849 

0  4.585 
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Table  25 — Estimated  Fiscal  Year  Reporting  Recordkeeping  and  Cost  Burdens — Continued 


Regulation  sections 

OMB  Control  No  'CMS  Form  No. 

Respondents 

Responses 

Burden  per 
response 
(hours) 

Total 

annual 

burden 

(hours) 

Hourly 
labor 
cost  of 
reporting 

(S) 

Total  labor 
cost 
(S) 

Total 

capital' 

mainte¬ 

nance 

costs 

($) 

Total  cost 
(S) 

24.171 

89.267.039 

0 

89.267.039 

VI.  Kegulatciry  Impact  Siatemimt  (or 
y\nalysis) 

A.  SidtcnunU  of  \’(!(;(i 

This  final  rule  imi)lein(!nts  standards 
ndated  to  premiuin  stabilization 
programs  (reinsurance,  risk  adjustment, 
and  risk  corridors),  consistent  with  the 
Affordahle  Care  Act.  This  final  rnh;  also 
includes  |)rovisions  governing  the  cost- 
sharing  reductions  program,  the 
advance  payment  of  the  pniininm  tax 
credit  j)rogram.  the  medical  lo.ss  ratio 
program,  the  .SHOP  Exchange;,  and  user 
fees  for  Federally-facilitated  FNchanges. 
The  purpose  of  the;  three  premium 
stabilization  programs  is  to  prevent 
adverse;  se;le;e:tie)n  anel  te;  |)re)te;e;t 
e:e)nsnme;rs  fre)m  ine:re;ase;s  in  preminms 
elne;  te;  issuer  nne;ertainty.  The;  Premium 
.Stahiliziition  Ride;  e;xi)laine;el  that  fnrthe;r 
eletails  em  the;  imple;me;ntatie)n  eif  these; 
jirograms.  inedneling  the;  spe;e:ifie: 
paranu;te;rs  apj)lie:al)le;  te;  the;se; 
preigrams.  wendei  he;  ine:lnele;el  in  this 
ride. 

li.  Ovorall  Impact 

We;  have;  e;xamineel  the;  impae:ts  eif  this 
rule  as  re;epnre;ei  hv  Exe;e:ntive;  Oreler 
128(i(j  em  Re;gnlatorv  Planning  anel 
Re;vie;w  (Se;|)te;ml)e;r  30.  10513).  Exe;eaitive; 
Oreler  13.'i(i3  ein  Impren  ing  Re;gnlatie)n 
anel  Re;gnlate)rv  Re;vie;w  Oannarv  18. 
2011).  tile  Re;gnlate)rv  Fle;xihility  Ae:t 
(RFA)  (September  10. 1080.  Pnh.  L.  00- 
O-IT),  se;e:tion  202  of  the  Unfnneleel 
Manelate;s  Refeirm  Ae;t  eif  lOtt.T  (Maredi 
22.  1005.  Pnh.  L.  104-4).  Executive 
Oreler  13132  em  Feele;ralism  (August  4, 
1000).  anel  the  Congre;ssiemal  Review 
Ae:t  (5  U.S.C.  804(2)). 

Exe;e:ntive;  Orelers  12800  anel  13503 
elire;e:t  agene:ie;s  tei  asse;ss  all  exists  anel 
liemefits  eif  available  re;gnlatorv 
alteirnatives  anel.  if  reignlatiem  is 
ne;e:e;ssarv.  tei  sele;e;t  reignlateirv 
a|}j)reiae:he;s  that  maximize;  net  he;ne;fits 
(inedneling  peitential  e;e:emeimie;, 
enviremmental.  pnlilie;  he;alth  anel  safety 
e;ffe;e;ts.  elistrilmtive;  impaeds.  anel 
e;epiity).  Exe;e:ntive;  Orele;r  13503 
eanphasizes  the;  impeirtane:e;  eif 
e|nantifying  lieith  exi.sts  anel  liemefits.  eif 


Hiir(!:iii  (il  Liilnir  .Stiilistics.  U..S.  t)(!|)iirlni(!nt  (il 
Lilidr.  Xdtioiuil  ComiM-nsdlnin  Siin  <!i  .- 
(k:ciipiitii)nal  Earnings  in  the  Viiiliul  Stairs.  2111 1. 
UiiiUHl  .Sliilos  Cdvt^i  niiirnl  I’rintiiif^  DITico.  May 
2(111.  K(!lii(!V(!(l  from  lHlp://\\  \\  \\.ltls.‘!,(tv/n(:s/ 
n(:s\\a<’r20H).hlm. 


re;elne:ing  exists,  of  harmeinizing  rides, 
and  of  promotiiig  llexiliility.  A 
regulatory  impact  analysis  (RIA)  must 
he  prepareel  for  rides  with  eexmomiixdly 
signifiexmt  effects  (SlOO  million  or  more 
in  any  1  year). 

OM15  has  ele;te;rmineel  that  this 
Payment  Neitiex;  is  "eixmomically 
signifiexmt"  within  the;  mi;aning  eif 
se;e:tiem  3(f)(1)  eif  Exe;e:ntive;  Oreler  12800. 
heexinse  it  is  likely  to  have;  an  annual 
e;ffe;e:t  eif  SlOO  milliem  in  at  le;ast  eme 
year.  Aexxirelingly,  we  have  jirepareel  a 
reignlateirv  impaed  analysis  that  preisents 
the;  exists  anel  lieineifits  eif  this  final  ride. 

The;  overarediing  geial  eif  the;  premiinm 
stahilizatiem  anel  Exe;hange;-re;late;el 
preivisiems  anel  jieiliedes  in  the; 

Affeirelalile  (iare;  Aed  is  tei  make; 
afleirelalile  heialth  insnranex;  available  tei 
inelivielnals  who  elei  neit  have;  aexxiss  tei 
affeirdalile  e;m|ileiyer-s|ionseir(;el 
exiverage;.  The;  preivisiems  within  this 
final  ride;  are  integnil  tei  the;  geial  eif 
eixpaneling  exiveirage.  I'eir  eixample;.  the; 
]ireminm  .stahilizatiem  jireigrams  (risk 
aeljnstment,  reiinsnranex;,  anel  risk 
exirrieleirs)  ele;e:re;ase;  the;  risk  eif  finanedal 
leiss  that  heialth  insnranex;  i.ssneirs  might 
eitheirwise  eixpeed  in  2014.  'fhe  exist- 
sharing  reelnediems  ]ireigram  anel 
advanex;  payments  of  the  premiinm  tax 
e:re;eiit  assist  leiw-  anel  meieleirate-inexime 
exmsnmers  in  pnre:hasing  health 
insnranex;.  1’he;  e:omliineel  imjiaeds  eif 
these;  preivisiems  affeed  the  |nivate; 
seiedeir,  issuers,  anel  exmsnmers.  threiiigh 
ine:re;ase;el  aexxi.ss  tei  health  e;are  .serviexis 
inclneling  preventive;  services,  elecreaseel 
nneximpensateel  exne,  loweir  ])re;minms. 
anel  ine:re;a.se;el  plan  (anel  theireliy  exist) 
transpare;ne;y.  Thremgh  the;  reelnediem  eif 
finanedal  nnexirtaintv  feir  issneirs  anel 
ine;re;aseel  affeirelaliility  feir  exmsnmers. 
the;  ]ireivlsiems  are  ex|)ee;te;el  tei  inexeiase; 
aexxiss  tei  heialth  exiverage. 

Reiexmt  rei.searedi  analyzeiel  the;  effeieds 
eif  ine:re;a, seel  insnranex;  exiveirage;.  The; 
analysis  .stnelieel  the;  heialth  effeeds  eif 
expaneleel  Meeliexiiel  eligibility  in  three; 
Stateis  (Ne;w  Yeirk.  Maine;,  anel  Arizema) 
with  eximparalile  .States  that  eliel  neit 
expanel  Meieliexiiel  eiveir  a  mnltivear  time; 


.Sdininors.  Hon  dl  ill  "Morliililv  iiiiil  Accci.ss  to 
Oiii'd  iiiiidii”  Adiills  iilliM'  .Stiitd  Miidiciiid 
ICxpiinsidns"  Ndw  Kii^liiiid  Idurn.il  ot  .Modiciiu; 
Nd:.l(i7  2(11 2  iei2.')- 1(1X4. 


period,  'fhe  sindy  found  that  increased 
exiverage  resnlteel  in; 

•  .Signifie:ant  re;elne:tiem  in  mentality 
(15).(i  eleaths  |ie;r  100.000)  elnring  the; 
perieiel  eif  .stnely; 

•  Ineireased  rate;  of  self-re;peirte;el 
heialth  status  (by  threie;  perexmt);  anel 

•  Reielnediem  in  e:ei.st-re;late;el  elelays  in 
e:are;  (by  21  pe;re;ent). 

While  thei.se;  reisnlts  may  not  he; 
eintirely  generalizalile  given  the; 
peipulatiem  and  e:ove;rage;  tyjie,  they  elei 
re;|)lie:ate;  eitheir  re;se;are:h  finelings  eif 
the  imiieirtane:e  eif  health  eieiveirage  in 
im]ireiving  health  anel  elelaying 
mortality. 

There  are;  administrative;  e:eists  tei 
.Stateis  tei  aehninister  these  jireigrams, 
althemgh  Feeleral  grants  are;  available 
thremgh  2014  feir  .Stateis  seieking  tei 
establish  .State-baseel  Exe:hange;.s.  anel  tei 
snppeirt  e:e;rtain  .State;  aeitivities  reilateid  tei 
the;  establishment  eif  F'FEs  eir  State; 
Partneirship  lixe;hange;.s. 

Issneirs  making  reinsiiraneie 
e:emtribntiems  lint  not  re;e:eiving 
re;in.snrane:e;  jiaymemts  may  re;e:e;ive; 
ineliree:t  beneifits  in  the;  feirin  eif  leiweir 
nne;eimi)e;nsate;el  e:aie  exists.  Theiie;  are; 
aksei  reipeirting  e:eists  feir  i.ssneirs  tei  submit 
eiata  anel  finaneiial  information.  This 
reignlateirv  im]iae;t  analysis  diseinsses  the; 
beneifits  anel  e:eist.s  eif  the;  preivisiems  in 
this  final  rule. 

In  this  analysis,  we;  elise:n.ss  jireigrams 
anel  standarels  newly  imjilementeel  by 
the;  final  rule.  sne:h  as  exirlain  jireivisieins 
relateid  to  the  e;eist-sharing  re;dne:tiems 
jirogram.  the  aelvane:e  jiaymemt  of  the 
jireminm  tax  e;re;elit  jireigram,  the 
meieliexil  lei.ss  ratio  jireigram.  the;  .SHOP 
Exe:hange.  anel  nseir  fees  for  a  Feielerally- 
fae;ilitate;el  lixeihange,  as  well  as  neiw 
regnlateiry  jireivisieins  for  the;  three; 
jiieminm  stahilizatiem  jireigrams 
(re;insnrane:e;.  risk  aeljnstment.  anel  risk 
eieirrielors)  whie;h  were  intreiehie;e;el  in  the; 
Preminm  Stahilizatiem  Ride  (77  FR 
17220).  In  aelditiem  to  bnileling  em  the; 
reignlateirv  imjiae:t  analvsis  feir  that 
eiarlieir  ride,  we;  are;  able,  feir  the;  analysis 
eif  mne:h  eif  the  final  ride;,  tei  use  the; 
Ceingreissiemal  Hnelget  Offiexi’s  eistimateis 
eif  the;  Affeirelalile  Care;  Aed’s  imjiaed  em 
Feeleral  sjieneling.  revemne  exilleiediem, 
anel  insnranex;  enreillment. 


Kinkidsldiii.  A  id  al.  "Tho  ()n!f>dn  llnallh 
In.siiraiK.'d  Kx|)(!i  iiiinii(:  l•x■idonl:l!  Irdiii  Iha  Liisl 
Yaar."  NtiKK  Workinj;  l’a|)iii'Nd.  1719(1,  July  2011. 
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(Jonimont:  Two  coinnienters  urged 
hirther  analysis  of  tlie  costs  and  benefits 
of  the  rnl(;.  Sj)ecifically.  one  connnenter 
ask(!(i  HffS  to  ])rovi(le  analysis  showing 
how  this  rule  would  affect  consumer 
])rennnms.  ein])loyer  costs,  and  taxpayer 
subsidies.  I’lie  connnenter  asked  llllS  to 
l)roj(!ct  how  increascul  use  of  luialth  care 
wonld  ini])act  employers  and  wages  for 
low(!r-income  workers. 

Haspoiiso:  Whih;  w(!  cannot  pnuasely 
predict  the  price  of  insurance,  the 
j)reminm  stabilization  j)rograms  are 
designed  to  mitigate  premium  increa.ses 
for  all  consumers.  In  tin;  individual  and 
small  group  markets,  tlui  advance 
payment  of  the  ])rennum  tax  caedit  and 
cost-sharing  reduction  programs  are 
intended  to  make  health  insurance 
affordable  for  low-income  individuals. 
(iBO’s  e.stimates  remain  the  most 
comprehensive  accounting  of  all  the 
interacting  i)rovi.sion.s  ])ertaining  to  the 
Affordable  Care  Act,  and  contain 
Federal  budget  impact  estimates  of  some 
])rovi.sion.s  that  have  not  hi!en 
indeptmdently  e.stiinat(!d  by  (iMS.  'fable 
2()  shows  accounting  projections  on  the 
costs  and  transfers  of  this  rule.  We  are 
unabl(!  to  project  eitlua’  the  pot(!ntial 
economic  and  social  benefit  from  a  more 
])roductive  workforce  that  could  nisult 
from  acc(!.s.s  to  health  care  or  tlm 


])otential  economic  and  social  cost 
when  more  ])eople  use  health  care.  HH.S 
relied  on  the  Bnnxm  of  Labor  Stati.stics, 
IJ.S.  ne])artment  of  Labor,  Natioiuil 
(A)inp(;ns(iti()n  Siirvav  Occiipotioiidl 
Earnings  in  thn  I  In  Unci  Stains,  2011,  for 
e.stimates  of  most  job  de.scri])tion.s  and 
wages.  We  believe  that  our  analvsis 
reflects  our  best  estimate  of  the  costs 
a.ssociated  with  tin;  proposed  rule. 
Therefore,  we  are  not  modifying  the 
pro|)o.sed  estimates  of  regulatory  impact 
in  this  final  rule. 

C.  Impact  Estimates  of  the  Payment 
Notice  Provisions  and  Accounting  Table 

In  accordance  with  OMB  Circular  A- 
4.  Table  2(i  below  de])icts  an  accounting 
statement  snmmarizing  HHS's 
a.sse.ssinent  of  the  benefits,  c:o.st.s.  and 
transfers  as.sociated  with  this  rule. 

This  final  rule  implements  .standards 
for  j)rograms  that  will  have  numerous 
effects,  including  providing  consumers 
with  affordable  health  insurance 
c;ov(!rage,  reducing  the  impact  of 
adverse  selection,  and  stabilizing 
])remiinn.s  in  the  individual  and  small 
group  health  insurance  markets  and  in 
an  Fxc:hange.  We  are  unable  to  (luantify 
th(!  bmiefits  of  the  final  rule,  such  as 
improved  health,  long(;vity.  and 
national  productivity  due  to  incixuised 
insuraiux!  enrollment,  and  some  of  its 

TABLE  26— Accounting  Table 


i;o.sts.  such  as  the  cost  of  providing 
additional  medical  services  to  newlv- 
enrolled  individuals.  Direct  costs  in  the 
Table  28  below  reflect  administrative 
costs  to  States  (including  those  costs 
associated  with  operating  risk 
adjustment  and  reinsurance),  health 
insurance  issuers,  and  Fxchanges.  but 
do  not  include  administrative  costs 
incurred  by  the  I'ederal  government.  As 
discussed  earlier,  we  e.stimate  costs 
as.sociated  with  establishing  a  dedicated 
data  environment  in  the  Breminm 
Stahilization  Rule  Suj)i)f)rting 
Statement,  and  do  not  include  those 
costs  in  Table  28.  The  effects  in  Table 
28  reflect  e.stimated  cost-sharing 
retluction  payments,  which  are  transfers 
from  the  General  Fund  of  the  U.S. 
Treasury  to  consumers  who  ipialifv  for 
cost-.sharing  reductions.  'I’he.se  transfer 
estimates  are  basixl  on  the 
Congressional  Budget  Office’s  March 
2012  ba.seline  estimates,  and  have  been 
annual iziul  over  the  five-year  j)eriod 
from  fiscal  years  (k’Ys)  2013  tlirough 
2017.  E.stimated  transfers  do  not  ndlect 
any  user  fees  paid  by  insurance  issuers 
for  the  Federally-facilitated  Exchange. 
I'istimated  transfers  from  health 
insurance)  issuers  resulting  from  risk 
adjustment  user  lees  are  included  in  the 
table!  below. 


Category 

Estimates 

Units 

Year 

dollar 

Discount 
rate  (per¬ 
cent) 

Period 

covered 

Benefits 

Annualized  Monetized  (Smillions/year)  . 

Not  Estimated 

Not  Estimated 

Costs 

Annualized  Monetized  (Smillions/year)  . 

S68.95 

S70.37 

2013 

2013 

7 

3 

2013-2017 

2013-2017 

Transfers 

Federal  Annualized  Monetized  (Smillions/year)  . 

S6, 529.29 
S6, 803.02 

2013 

2013 

7 

3 

2013-2017 

2013-2017 

This  im])act  analysis  for  the  i)remium 
.stabilization  programs  referenc(!s 
estimates  from  CBO  and  CMS.  CBO's 
estimates  remain  the  mo.st 
com])r(!hensive  accounting  of  all  the 
interacting  provisions  pertaining  to  the 
Affordahle  (iare  Act.  and  e:ontain 
Federal  budget  impact  e.stimates  of  some 
provisions  that  have  not  been 
inde])endently  estimated  bv  (iMS.  Based 
on  our  review,  we  expect  that  the 
provisions  of  this  final  ride  will  not 


significantlv  alter  (iBO’s  estimates  of  the 
hudget  impact  of  the  riiinsnrance,  risk 
corridors,  and  risk  adjustment  programs. 
The  reiinirements  of  these  jirograms  are 
well  within  the  parameters  used  bv  CBO 
in  the  modeling  of  the  Affordable  Care 
Act.  Onr  review  and  analysis  of  the 
reipiirements  indicate  that  the  impacts 
are  likelv  within  the  model's  margin  of 
error. 

For  this  regulatory  impact  analysis, 
we  are  shifting  the  estimates  for  the 


reinsurance  and  risk  adjustment 
programs  to  reflect  the  four-year  ])eriod 
from  FYs  2014  through  2017.  Table  27 
includes  the  C,B()  estimates  for  outlays 
and  receipts  for  the  reinsurance  and  risk 
adjustment  jirograms  from  FYs  2014 
through  2017.  These  e.stimates  for 
reinsurance  and  ri.sk  adjustment  rellect 
(iBO's  scoring  of  these  provisions.  CBO 
assumed  risk  adjustment  jiayinents  and 
charges  would  begin  to  be  made  in 
2014,  when  in  fact  these  payments  and 


-  --  . 
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chai-ges  will  begin  in  2015.  as  discussed 
in  section  111.11.  ol  this  final  ride: 
therefore,  the  estimates  are  assigned  one 
year  later  in  Table  27  than  thev  were  in 
the  original  (IK)  re|)ort. 

(IK)  (lid  not  separately  estimate  the 
jirogram  costs  of  risk  corridors,  but 
assumed  aggregate  collections  from 


some  issuers  would  offset  |)avments 
made  to  other  issuers.  Table  27 
summarizes  tin;  effects  of  the  risk 
adjustment  and  reinsurance  programs 
on  the  Federal  budget,  with  the 
additional,  .societal  effects  of  this  rule 
discn.ssed  in  this  rcigidatory  impact 


analysis.  We  note  that  transfers 
associated  with  risk  adjustment  and 
reinsurance  wen;  piniviouslv  estimattul 
in  the  I’reminm  .Stabilization  Rule; 
therefore,  to  avoid  donhle-connting,  we 
do  not  include  them  in  the  accounting 
statement  for  this  rnh;  (  fable  2()). 


TABLE  27— Estimated  Federal  Government  Outlays  and  Receipts  for  the  Reinsurance  and  Risk  Adjustment 

Programs  From  FYs  2014-2017 

[In  billions  of  dollars] 


Year 

2014 

2015 

2016 

2017 

Reinsurance  and  Risk  Adjustment  Program  Payments  *  . 

11 

18 

18 

Reinsurance  and  Risk  Adjustment  Program  Receipts  *  . 

HBBBH 

12 

16 

18 

*  Risk  adjustment  program  payments  and  receipts  lag  by  one  quarter.  Receipt  will  fully  offset  payments  over  time.  The  CBO  estimates  do  not 
reflect  the  S5  billion  in  reinsurance  contributions  that  are  submitted  to  the  U.S.  Treasury. 

Source:  Congressional  Budget  Office.  2011.  Letter  to  Hon.  Nancy  Pelosi.  March  20,  2010. 


Risk  Adjustment 

Risk  adjustment  is  a  permanent 
jH'ogram  that  may  he  administrated  hv 
.States  that  operate  an  llll.S-a])])roved 
Exchange.  .States  have  the  o|)ti()n  of 
|)roposing  alternative  methodologies. 
Risk  adjustment  is  generally  applied  to 
non-grandfathenul  luudth  plans  offenid 
in  the  individual  and  small  group 
markets,  both  inside  and  outside  of  the 
lixchange.  T  he  I'Nchange  mav  operate 
risk  adjustment,  although  a  .State  mav 
also  elect  to  have  an  entity  other  than 
the  Ivxchange  perform  the  risk 
adjustment  functions,  jirovidcul  that  the 
.State  is  approved  hv  HITS  to  operate  risk 
adjustment.  .Similar  to  the  aj)proach  for 
reinsurance.  mnlti])le  .States  may 
contract  with  a  single  entitv  to 
administer  risk  adjustment.  |)rovided 
that  transfers  do  not  occur  hetw(!en 
.States  and  that  each  .State  is  aj)])roved 
to  operate  their  risk  adjn.stment 
program.  Having  a  single  entitv 
administer  risk  adjustment  in  multiple 
.States  may  provide  administrative 
efllciencies.  In  this  final  rule,  we 
establish  a  risk  adjn.stimmt  .State 
approval  proce.ss.  We  estimate  it  will 
take  each  .State  approximately  180  hours 
to  com|)lete  the  initial  risk  adjustment 
entity  a|)j)roval  proce.ss.  We  (istimate  it 
will  take  an  operations  analy.st  72  hours 
(at  .$55  an  hour),  a  contract 
administrator  72  hours  (at  .$40  per 
hour),  a  siaiior  manager  24  hours  (at  $77 
an  hour),  and  an  attorney  12  hours  (at 
.$77  an  hour)  to  meet  the  initial  approval 
recjuirements.  Therefore,  wc*  estimate 
administrative  costs  of  ap])roximately 
.$0,012  for  each  entity,  as  a  result  of 
the.se  approval  recpiirenKmts. 

Imii'  purposes  ot  Tiibli!  2(i.  \v(!  iissunu!  Iliat  oik; 
.Stall!  will  (iparali!  risk  a(ijiistiiii!nl. 


The  (hitails  of  the  HH.S-develojied  risk 
adjnstmimt  methodology  are  specified 
in  this  final  rule.  The  HH.S-develo])ed 
risk  adjust numt  methodology  is  has(;d 
on  a  modid  that  is  concurrent  and  u.st's 
demographic  and  diagnosis  information 
in  a  benefit  vttar  to  predict  total  plan 
liability  in  the  luniefit  year.  The  national 
payment  transfer  methodologv  is  hascul 
on  th(!  .State  average  ])reminm  to  ensure 
that  ])ayments  and  charges  net  to  zero. 

.States  mav  use  this  methodologv  or 
develo])  ami  ])ro])ose  alternate  risk 
adjustment  methodologies  that  meet 
Federal  standards.  Once  HIKS  apiiroves 
an  alternate  risk  adjustment 
methodology,  it  will  he  considenul  a 
Federally  certified  risk  adjustment 
methodology  that  any  .State  may  elect  to 
n.se.  In  this  final  rule,  we  lay  out  the 
criteria  that  HlkS  will  n.se  to  evaluatt; 
alternate  risk  adjustment  methodologies. 
A])])roved  Federally  certified  risk 
adjustment  methodologies  will  he; 
published  annually  in  the  HlhS  notice  of 
lienefit  and  payment  parameters. 

.States  that  ehtet  to  develop  their  own 
risk  adjustment  methodologies  are  likely 
to  have  increased  administrative  co.sts. 
I3evelo])ing  a  risk  adjn.stment 
metho(iology  re(|nire.s  comjilex  data 
analysis,  including  population 
simnlation,  predictive  modtding.  and 
model  calibration.  .States  that  elect  to 
n.s(!  the  HH.S-d(!veloj)ed  methodologv 
would  likely  rtulnce  admini.strative 
costs.  We  de.scrihe  the.se  administrative 
costs  in  the  (Collection  of  Information 
Recpiirements  .stiction  of  this  final  ruh;. 

In  the  Frimiinm  .Stabilization  Rule,  we 
diifined  a  risk  adjustment  covered  plan 
as  any  health  insurance  coverage  offered 
in  the  individual  or  small  group  market 
with  the  exception  of  grandfathered 
health  plans,  gronj)  health  insurance 
coverage  described  in  14{i.l45(c)  of 


this  snbehapter,  individual  health 
insurance  coverage  described  in 
§  148.220  of  this  subchapter,  and  any 
other  ])lan  (hitermined  not  to  be  a  risk 
adjustment  covered  plan  in  the  annual 
HlkS  notic(!  of  beiuifit  and  payment 
jiarameters.  In  this  final  nth!,  we  clarify 
that  plans  not  subject  to  certain  market 
reforms  and  student  health  plans  will 
not  be  subject  to  the  issuer  nupiirmnents 
in  sub])arts  (i  and  H  of  45  (CFR  part  158. 
Under  Section  1.T12(c)(.T)  of  the 
Affordable  (Care  y\ct,  .States  have  the 
Ilexibility  to  merge  the  individual  and 
small  group  markets  into  a  singh;  risk 
pool,  or  ktu!])  them  sejiarate.  In  this  final 
rule,  we  clarify  that  HITS  will  merge 
markets  when  oijerating  risk  adjn.stment 
on  behalf  of  a  .State  if  the  .Stati;  elects  to 
do  the  same  for  single  risk  ])ool 
pur])o.ses. 

Develo])ing  the  technology 
infrastructure  reipiired  f(jr  data 
submi.ssion  will  likely  retiuire  an 
admini.strative  investment.  The  risk 
adjustment  ])roces.s  will  nKpiire 
significant  amounts  of  demograjihic  and 
diagnostic  data  to  run  through  a  risk 
assessment  model  to  determine 
individual  risk  scores  that  form  the 
basis  for  plan  and  .State  averages.  The 
Premium  .Stabilization  Rule  re(|nire.s 
.States  to  collect  or  calculate  individual 
ri.sk  sconts  at  a  minimum.  .States  may 
vary  the  amount  and  type;  of  data 
collected,  provided  that  .States  meet 
s|)ecilied  data  collection  standards. 

Administrativi!  costs  will  vary  across 
.States  and  health  insurance  i.ssimrs 
depending  on  the  ty|)e  of  data  collection 
aiiproach  used  in  the  State.  In  States 
opting  to  o])erate  risk  adjustment  using 
a  distributed  model  of  data  collection, 
the  costs  associated  with  nuqiping  and 
storing  the  required  data  and,  in  some 
ca,s(!s,  the  co.sts  associated  with  running 
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tho  risk  adjustinont  softwaro  will  likolv 
Ik;  l)f)rn(;  by  Jha  issu(;r. 

Stat(!s  and  issiiors  that  already  have 
systams  in  placa  for  data  aollaciion  and 
r(!j)ortinf>  will  hava  r(;dn(:ad 
adininistrativa  costs.  For  axainph;. 
issnars  that  alr(;ady  raport  data  for 
Madicara  Advantaga  (MA)  or  Madicaid 
Mainig(!d  Can;  may  saa  minimal 
additional  adininistrativa  cost  lor  risk 
adjiistmant.  Additionally,  soma  Statas 
nsk-adjn.st  thair  Madicaid  Managed  Cara 
program.s.  Statas  with  all-]iayar  or  mnlti- 
payar  claims  datahas(;s  may  m;ad  to 
inodily  thair  systams  to  maat  tha 
r(;(|niramants  of  risk  adjiistmant. 
Ilowayar,  thasa  costs  of  modification 
will  ha  la.ss  than  tha  costs  of 
ostahlishing  tha.sa  .systams.  States  and 
issnars  that  do  not  have  existing 
foclmical  capabilities  will  havalargar 
adininistrativa  costs  related  to 
developing  nacassary  infrastrnctnra. 

Issuer  characteristics,  such  as  size  and 
liaymant  mathodology,  will  also  affect 
administrative  costs.  In  general,  national 
issn(;rs  will  likely  ha  hatter  prepared  for 
tha  ratpiiramants  ol  risk  adjiistmant  than 
small  issnars. 
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In  this  final  nda.  wa  jirovida  more 
details  on  tha  data  collection  aiijiroach 
whan  wa  operate  risk  adjustment  on 
liahalf  ol  a  State.  The  Praminin 
Stabilization  Rida  astahlishad  that  whan 
mis  operates  risk  adjii.stmant  on  hahalf 
ol  a  State,  it  will  use  a  distrihntad 
ap])roach.  Wa  haliava  that  this  ajijiroach 
iiiinimizas  issuer  hnrd(;n  while 
lirotacting  anrollaa  privacy.  Under  a 
distrihntad  apjiroach.  i.ssnars  will  need 
to  format  risk  adjii.stmant  data,  and 
maintain  that  data  in  comidianca  with 
HHS-i'stahlishad  guidelines  and 
a]iplicahla  standards.  Wa  dascriha  tha.sa 
administrative  costs  in  tha  Collection  of 
Information  Rac|iiiramants  .section  of 
this  final  rule. 

The  Premium  Stabilization  Rule 
directs  Statas  to  audit  a  sample  of  data 
hoin  each  issuer  and  to  ensure  jiroiiar 
iinplamantation  of  risk  adjiistmant 
software  by  all  issnars  that  particijuita  in 
risk  a(ljiistmant.  Statas  may  extrapolate 
lasnlts  ii’oin  tha  sample  to  adjust  thi; 
average  actuarial  risk  for  tha  plan.  This 
ajijiroach  is  consistent  with  tha 
approach  now  used  in  Madicara 
Advantaga.  where  audit  .sam])la  error 
rates  will  ha  a.xtrajiolatad  to  contract- 
level  jiaymants  to  recoup  ovariiavmant 
amounts. 

In  this  final  rule,  wa  establish  data 
validation  standards  for  whan  HIIS 
operates  ri.sk  adjiistmant  on  hahalf  of  a 
State.  HHS  will  conduct  a  data 
validation  ])rogram  consi.sting  of  .six 
■stages:  (1)  Sample  .selection;  (2)  initial 
validation  audit;  (2)  second  validation 
audit:  (4)  error  estimation;  (.5)  ajiiiaals; 


r  and  («]  payment  adjustments,  kssuars 
will  engage  indapandant  initial  auditors 
to  conduct  an  initial  audit  of  an  UMS- 
.saleutad  sample  of  risk  adjustment  data, 
lilts  will  retain  a  .second  validation 
auditor  to  verify  the  findings  of  the 
initial  validation  audit  and  provide 
error  estimates.  However,  in  this  final 
rule  we  note  that  there  will  he  no 
adjustments  to  payments  and  charges 
ha.sed  on  the  error  estimates  for  hemdit 
;<!  years  2014  and  201  .'I.  We  de.scrihe  these 
1-  admmi.strative  co.sts  in  the  Collection  of 
Inlormation  Re(|uirements  section  of 
this  final  rule.  We  also  de.scrihe  a 
lu-ocess  to  ajijieal  data  validation 
findings,  kssuers  will  have  an 
oj)])ortunity  to  apjieal  findings  from 
both  the  initial  validation  audit  and 
.second  validation  audit.  In  addition, 

HHS  will  collect  apju'oximately  .S20 
inillion  in  u.ser  fees  to  support  the 
federally  operated  risk  adju.stment 
'  IJrogram. 

Ri.sk  adju.stment  transfers  dollars  from 
'  hea  th  plans  with  lower-risk  enrollees  to 
health  plans  with  higher-risk  enrollees. 

I  U  e  are  ujulating  the  cost  estimates  for 
this  RIA  to  include  201  7,  u.sing  CB() 
(i.stimates. from  2014  through  2017. 

\ve  estimated  that  there  will  hi;  .S4.'j 
billion  transferred  among  issuers. 

Risk  adjnstmiint  jirotects  against 
adverse  .selection  by  allowing  insurers 
to  .set  premiums  according  to  the 
average  actuarial  risk  in  the  individual 
and  small  group  market  without  respect 
to  the  tvjie  of  risk  .sidection  the  insurer 
would  otherwise  exjiect  to  experiem:e 
with  a  spei.-ific  product  offering  in  the 
market.  This  should  lower  the  risk 
]jremium  and  allow  issuers  to  jirice 
theii  piodiu;t.s  clos(;r  to  the  average 
actuarial  ri.sk  in  the  market.  In  addition,  i 
If  mitigates  the  incentive  for  health  I 

jilans  to  avoid  unhealthy  members.  1 

f  he  risk  adju.stment  program  also  I 

serves  to  level  the  playing  field  inside  i 

and  outside  of  the  Exchange,  as  t 

liayments  and  c;harge.s  are  ajijilied  to  i 
non-grandfathered  individual  and  small  t 
grouj)  ])lan.s  inside  and  outside  of  the  i 
Exchange.  This  mitigates  the  potential 
lor  excessive  premium  growth  within  r 

the  Exchange  due  to  anticipated  adverse  S 
selection.  2 

(^omnu^nt:  One  conunenter  disagreed  c 

with  the  StiOO  million  in  aggregate  'j 

administrative  costs  estimated  in  the  h 

(.ollection  of  Information  section  of  the  T 
projiosed  ride,  and  reflected  in  this  j, 

regulatory  impact  analysis.  The  i, 

coimnenter  stated  that  the  cost  1 

a.ssociated  with  this  rule  would  he  much  d 


higher  than  the  .SliOO  million  estimated 
m  the  propo.sed  rule. 

/fe.spon.s-e;  The  co.st  to  States  of 
(l(;veloping  their  own  risk  adjustment 
and  reinsurance  programs  was 
addre.s.sed  in  the  Rremium  Stabilization 
Rule.  Standards  Related  to  Reinsurance 
Ri.sk  Corridors,  and  Risk  Adju.stment, 
imhlished  March  2:i.  2012.  We 
recognize  States  may  requiri;  significant 
analysis  to  a.sse.ss  wliether  to  operate 
risk  adju.stment  or  reinsurance 
program.s.  Many  states  received  grants 
available  under  the  Affordable  Care  Act 
to  underwrite  such  analv.ses  (although 
we  note  that  these  grants  would  affect 
who  hears  the  cost  of  the  rule,  not  the 
amount  incurred  by  society  as  a  whole). 
States  choosing  in  the  future  to  operate 
risk  adju.stment  may  benefit  from 
inefhodologies  develoiied  hv  other 
States  and  approved  hv  HHS.  The  co.st 
of  reporting  data  to  HffS  should  decline 
once  .sy.stems  are  in  jilace. 

\Vh;  have  limited  our  estimate  to  the 
incremental  information  collection 
a.ssociated  with  the  re{]uirement.s  of  the 
pro])o.sed  rule.  HHS  relied  on  the 
Hurean  of  Tabor  Statistics.  IJ.S. 
Department  of  Labor,  National 
Coinpansation  Snrvav  Occupational 
hannnos  in  the  United  States.  2011.  for 
ostimates  of  most  job  de.scriptions  and 
wages.  We  believe  that  our  analysis 
rellects  onr  best  estimate  of  the  co.sts 
a.ssociated  with  the  jirojio.sed  rule.  We 
akso  note  we  have  modified  some 
estimates  from  our  jiroposed  rule  to 
better  r(;llect  the  most  current  agency 
estimates. 


"(.oiifinissioniil  Huflf-ol  Oltici;.  2011.  h-ltor  l<i 
I  on.  \’(mcy  Pntasi.  Maicli  20,  2010.  Wd  nolc  ihiil 
llit!S(M!sliiniil(!s  includo  only  ri.sk  iKljii.sliiuMil 
lanslois  u  h,M((as  T.il)l„  27  .shows  Iranslor  oslinialos 
lor  risk  adiii.slinonl  and  roinsuranco. 


Reinsurance 

The  Affordable  f:are  Act  creates  a 
tiansitional  reinsurance  program  for 
benefit  years  2014.  201. '5.  and  2010.  Each 
State  is  eligible  to  operate  reinsurance. 

If  a  State  operates  reinsurance,  the  State 
iniist  enter  into  a  contract  with  an 
applicable  reinsurance  entity  to  i:arry 
out  the  jirogram.  If  a  State  does  not  elect 
to  operate  reinsurance.  HHS  will  carry 
out  reinsurance  for  that  State. 

I  he  Affordable  Care  Act  reijuiriis  a 
reinsurance  pool  of  .$10  billion  in  2014 
SO  billion  in  201.5,  and  .$4  billion  in 
2010.  It  also  re(|uir(;.s  annual 
contributions  payable  to  the  H.S. 
Trea.snrv  of  .S2  billion.  .$2  billion,  and  $1 
billion  lor  tho.se  years,  resjjectively. 

These  contributions  are  funded  by 
health  insurance  issuers  and  .self- 
insured  group  health  plans.  .Section 
1.141  (b)(.'1)  ol  the  Affordable  Care  Act 
(lirects  the  .Secretary  of  HHS  to  e.stabli.sh 
the  method  for  determining  contribution 
lev(;l,s  for  the  program.  In  this  final  rule. 
HITS  establishes  a  national  per  capita 
contribution  rate  designed  to  collect  the 
$12.02  billion  in  2014  to  cover  the 
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nicjuired  .SIO  billion  in  reinsurance 
j)aynients.  the  .S2  billion  contribution  to 
the  II.S.  Treasurv.  and  llu;  additional 
.S2().3  million  to  cover  the  Federal 
adininistrativt!  exjnmses  oi  ojMnating 
reiusuranc(!  in  2014.  We  estimate  that 
we  will  collect  lbe.se  authorized 
amounts  Irom  2014  through  2010. 

HHS  will  collect  tlu'  nuiuired 
contributions  under  the  national 
contribution  rate  Irom  health  insuranct! 
issuers  and  sell-insured  group  health 
l)lans.^'  Stat(i.s  operating  reinsurance! 
may  colhul  additional  contributions  lor 
administrative  costs,  niinsurance 
payments,  or  both.  .Section  1341(a)(3)(I3) 
ol  the  AlTordahle  (^are  Act  riHiuires  that 
the  reinsurance  contribution  amount  tor 
each  issuer  retleict  each  issuer's  lully 
insureid  commercial  hook  of  business  for 
all  major  medical  products.  In  this  final 
rule,  we  clarify  which  typeis  of  health 
insurance  coverage  and  self-insured 
grouj)  health  plans  are  to  make 
reinsurance  contributions,  and  which 
an!  not.  This  clarification  does  not  affect 
th(!  amounts  authorized  to  h(!  colhulcul 
for  r(!iusuranc(!. 

A  .State  that  (!stahlishes  the 
r(!insurance  program  may  (!lecl  to  colhul 
additional  contributions  to  provide 
funding  for  administrative!  e!xp(!ns(!s  or 
su|)|)l(!nu!ntai  r(!insuranc(!  paym(!nts. 
Additional  contributions  Ibr 
administrative!  e!xpe!nse!s  may  he! 
e;e)lle!e:te!el  by  the!  .State!'.s  ;i|)])lie:ahle 
re!insurane:e!  e!ntity.  at  the!  .State’s 
e!le!e;tie)n.  Anv  aelelitie)n;il  e:e)ntrihutie)ns 
Ibr  re!insurane:e!  i)avme!nts  must  he! 
e;e)lle!e;le!el  hv  the  .Stage's  applie;ahle 
reinsurauea:  eiiility.  in  this  final  rule!,  we 
establish  tluit  HHS  will  e:e)lle!e:t 
aehninistrative  e!X])e!n.se!s  Ibr  illhS- 
openaleul  reinsurane:e!  ])re)grams.  A  .State 
that  e)|)e!rate!s  the!  re!insurane;e  program 
he!ars  the  aehnini.strative  costs  eef  the 
ii])plie;ahle  re!insurane:e  entity,  anel  must 
ensure  that  the  apjjliciehle  re!insurance 
entity  e:e)mpli(!s  with  ])re)gram 
re!epiire!me!nts.  HH.S  will  share  some  e)f 
its  e:e)lle!e:tions  Ibr  aehninistrative  ce)sts 
with  .St.iles  that  run  the  pre)gram.  If  a 
.State  e)j)e!nite!s  re!insunme;e!,  HH.S  wendel 
retain  .SO.O.'j.'I  per  capita  pe:r  veuir  to 
e)ffse:t  the  ceists  e)f  e;e)ntrihutie)ns 
e;e)lle!e;tion.  anel  we)ulel  alle)e;ale  SO.O.'if) 
pe!r  capita  pe!r  ye!ar  tem  eirels 
aehninistrative  e!xpe!n.se!s  ibr  reinsurane;e! 
l):iyme!nt.s.  The!  te)tal  ame)unts  alle)e;ate!el 
te)w;uels  aehninistrative!  e!xpi!nse!.s  ibr 

"  Till'  i)(-|)iii'lnirnl  nl  l.iil)i)r  has  raviciwad  this  nili? 
and  advisrd  that  paving  rc(|uir(!d  nMnsiiianci! 
conti'ihutions  would  constituti!  a  ponnissihio 
oxp(!ns(!  ol  tho  plan  lor  purposos  ol  'I'itlo  I  ol  the; 
I'iinploytMt  K(!tiroinunt  Incoinc!  .Siicnritv  Act  (liKI.SA) 
hi'causi!  th(?  paynii'iit  is  riHitiinul  hy  tliii  plan  imdor 
the  Allordahli!  Oaro  .-Xct  as  inteupriMod  in  this  nd(!. 
(.S(!(!  <>(!noially.  .Advisory  Opinion  2()l)1-l)l.\  to  Mr. 
(iiirl  .Stonily.  |r..  availahlu  at  \v\v\\  .(lt)l.<’t>v/i-hs(i 
disceissiii”  s(!ttlor  x  eirsns  plan  oxponsijs.) 


reinsunuK'.e  payments  wetulel  he 
elistrihuleel  te)  .St.itets  etpetniting 
reinsuranex!  (etr  rettiiinetel  by  HH.S  whetre 
HH.S  is  t)|)e!niting  the  retitisuranex! 
pretgi'ittn)  in  ])re)pe)rtie)n  let  the  .Stiitet-hy- 
.Stiite  tetliil  rt!tpie!.sts  Ibr  retinsunmex! 
piivmetnts  maelt!  ttneletr  the!  uniibrm 
])ayme!ut  |)annne!tt!rs.  A  .St.ile  m;ty  have! 
tnetix!  th.m  ettu!  iiitjtliexihle!  re!insunmtx! 
e!ntitv.  iinel  twe)  etr  metre!  .St;ite!s  mav 
jetintly  e!ute!r  intet  ati  iigre!e!me!nt  with  the! 
s;ime!  iippliexihle!  re!insurimex!  entity  tet 
exirry  etut  reinsttnmex!  funedietns  in  the!ir 
.St.ile!.  Aelminislnttive  exists  will  likely 
ineaxia.se  if  multiple  .ipjiliexihle 
reinsuranex!  entities  are  estahlisheel 
within  a  .Slate,  where.is  .lelminislnitive 
effieaeneaes  m.iy  he  founel  if  multiple 
.States  exintrae:t  with  one  ap])lie:ahle! 
reinsuraiux!  entity. 

We  also  finalize  .m  annual  exilleeitiems 
anel  pitynient  e:ye:le!  in  this  final  rule.  We 
exmsieleireel  a  epiarterly  exilleiediems  anel 
])aynient  cycle!,  as  e!nvisie)ne!d  hv  the 
lhe!mitun  .St.ihilizatiein  Rule!.  Henvene!!',  <i 
e|uarte!rly  e:ye;le!  weittlel  im|ieist! 
signifiexmt  exists  em  exmlrihuting 
entities.  Aelelition.illy.  heexutse  HH.S  .iiiel 
.Stiites  oiieniting  reiinsur.mex!  weiulel 
likely  neieel  to  holel  h<ie:k  ;i  signifiexmt 
]ie)rtiein  eif  reinsuranex!  fuuels  until  the 
enel  eif  the!  ytxir  tei  ensure!  eupiitahle! 
payme!nt  eif  reepiests  for  reiusur.mex! 
liayments.  issueirs  woulel  reexiive  oiilv 
liniileel  henefils  from  ei  epi.irterly 
liiiyment  e:ycle!. 

ilneler  ^  1  ()()(a).  <i  .St.ite!  operating 

reinsuranex!  must  issue!  an  .iniiual  neiliex! 
eif  he!iie!fit  anel  payment  piinuneiters 
spe!e;ific  tei  that  .St.ite  if  it  elee:ts  to:  (i) 
Moelify  the  elat.i  reepiirements  from  the 
1 11  kS-operateel  re!insuraue:e  program;  (ii) 
ceille!e;l  iielelitional  re!insurane:e 
e:ontrihutiems.  uneler  1  .'j3.22(){el):  eir 
(iii)  use  more  than  one  a|)plie:ahle 
rein.surane:e  entitv. 

.States  that  establish  the  reinsurane:e 
lirogram  will  also  maintain  any  re!e:e)rd.s 
assoe:iateel  with  the  reinsurane:!! 
preigram.  as  set  forth  in  S  1.S3.24()(c)  of 
the  Premium  .Slahilization  Rule.  The 
Premium  .St.ihilizatiein  Rule  ei.stahlisheel 
that  reinsurance!  e;eintrihutie)ns  will  he 
haseel  em  a  pe!r  e:apita  ameiimt.  The  per 
e.iijiita  a|)|)re)ae:h  will  he!  lexss  e:e)niple!x  tei 
aelminister  in  e;e)niparise)n  tei  the  percent 
eif  premium  a])pre)ae:h  that  HH.S 
e:e)usiele!re!el  hut  ullimateilv  ele!e:iele!el  neit 
tei  pursue.  Furtlie!!',  the!  pe!r  e:apila 
a|ipreiae:h  will  he!lte!r  enable!  HH.S  tei 
maintain  the  geiiils  eif  the!  re!insurane;e! 
|ireigrani  hy  ]ireivieling  issue!rs  with  a 
ineire  .stniighlfeirwiirel  appreiae:h  tei 
re!insur<me:e!  e:eintrihutieins.  .States  will  he! 
pe!rniilteel  tei  exille!e:t  aelelilioiiiil 
e;eintrihutiein.s  teiwarels  supjileniemtal 
re!insur<me:e  payments.  We  estimate  that 
it  will  take  an  ei]ieratieins  analyst  8 
lieuirs  (at  .S.'i.'i  an  henir)  anel  a  .senior 


imniage!!'  2  heiurs  (at  .S77  an  lieiur)  tei 
emsure  that  reinsuranex!  e:eintrihutieins 
exille!e:te!el  anel  funels  use!el  eiix!  re!a.seiiuihly 
exile:ulate!el  tei  e:ove!r  iielelilieiiial 
reiinsuranex!  iiayments  th.it  are!  ]ireije!e:te!el 
tei  he  niaele!  einlv  uneler  the!  supple!nie!nt;il 
re!insurane:e!  iiayment  ]iar;uneU!rs.  We! 
he!lie!ve!  that  it  will  exist  eae:h  .Steilei 
e:heieisiug  tei  exillee.l  iielelitieinal 
exintrihutieins  .ipjireiximaleily  .S.'ittd  lei 
eximply  with  this  reuiuirement. 
Aelelilieinally.  uneleir  §  1  .'id. 2.32(e).  if  all 
reieiueisteel  reinsurane:e!  paymemts  uneler 
the  .State!  su]}])le!me!ntal  re!insuraiu:e 
parame!te!rs  e!xe:e!eel  all  re!in.sur<me;e! 
exintrihutieins  e:eillee:te!el  uneler  the 
aelelitiomd  .State  e:eintrihution  r.ite  Ibr  the 
hemefit  year,  the  State  must  eleitermine  a 
uniibrm  prei  rata  aeljustment  lei  he! 
a]i|ilie!d  to  all  r(!epie!.st.s  Ibr  suiiplemental 
re!insurane:e  paymemts.  The  .State  eir  the 
a]}]ilie:;ihle!  reinsurane;!!  entity  must 
re!elue;e  all  .sue:h  reuiuests  feir 
supplemental  rein.suranex!  jiayments  feir 
the  ap]iliciihle  benefit  yexir  by  that 
aeljustment.  We!  estimate  it  will  tiike  an 
eipe!ratiein.s  analyst  40  heiurs  (at  .S.'i.'i  aii 
heiur)  .met  a  semieir  manageir  12  heiurs  (at 
S77  an  heiur)  tei  eleiteirmine  apjireipriate 
jiayment  e:ale;uhiliein.s  anel,  if  ne!e;e!.s.sary. 

:i  prei  ratii  aeljustment.  Theireifeiix!.  wei 
eistimate!  that  it  will  exist  e!ae;h  .State! 
e:heiei.sing  lei  exille!e:t  aelelitieinal 
exintrihutieins  ;i]ipreixim;ile!ly  S3. 124  tei 
e:eimply  with  this  ixujuiremient.'- 

In  this  final  rule,  we  establish  the! 
metheieleileigy  tei  he  useel  Ibr  e:eiunting 
eieivereiel  liveis  feir  |iurpeise!.s  eif  e:ide;ulating 
re!in.surane:e!  e:eintrihutiein.s.  This 
metheieleileigy  ofibrs  e:eintrihuting  entitieis 
a  e:luiie:e  similar  tei  e:eiunting  meitheiels 
jiermitteKl  uneleir  the  P(X)RTF  Rule.  We 
lielieve  that  reilying  ein  a  jirevieiusly 
estahlisheiel  proeieiss  .set  feirth  in  the 
PCORTF  Rule  feir  e;eiunting  enreilleies 
will  minimize  issuer  hurelen  Ibr 
e:einelue:ting  the.se  ceiunts.  In  the 
Ceille!e;tion  of  Informatiein  ReKiuireiments 
.see:tiein  of  this  final  rule,  we  ele.sea'ihe  the 
aehnini.strative  e:e).st.s  for  issuers 
a.sseie;iated  with  the  elata  requirements  in 
(5  l.'53.4()()(h)  for  all  eieintrihuting  entitieis 
heith  insiele  anel  eiutsiele  the!  Exe.hange. 
The!  e;eintrihuting  entitie!.s  will  pixiviele 
enreillment  elata  tei  HH.S  to  suh.stantiate 
ceintrihutiein  ameiunts. 

Reiinsurane:!!  jiiiyments  will  he!  m.iele 
tei  issueirs  eif  inelivielu.d  marked 
in.surane:e!  eieiverage  feir  high  e;laim.s  e;ei.sts 
Ibr  enreilleies.  In  this  final  rule!,  we! 
establish  a  natieinal  attae:hme!nt  peiint, 
natieinal  reinsurane:!!  e:ap.  anel  natiein.d 
e:eiinsurane:e  rate.  In  the  Premium 
.Slahilizatiein  Rule!,  we  exstahlisheel  that 
payme!nts  will  he  maele  on  a  peirtiein  eif 
e:laims  ceists  feir  emreillees  in  re!in.surane;e 

I’or  piirposos  ol  ’I'alilo  2(i,  wv.  iis.simio  that  Iwei 
.Status  will  oiiiiialc  idiiisiiranix!. 


M„.ch  „.  .cn3/K„l„s  „n„  . . 


«^ligil)l(!  plans  incurrod  above;  an 
iittachinont  point,  siiljjoct  to  a 
roinsnranco  caj). 

Hso  of  a  roinsnranco  cap.  as  woll  as 
llu;  ro(,nironiont  for  hoalth  insnranco 
issnor  e:o,st  sharing  abovo  tho  attaclnn(;nt 
point  and  bolow  tbo  cap,  is  d(;signod  to 
iiK.ontivizo  hoaltli  insnranco  i.ssnors  to 
(  ontrol  costs.  This  approach  has(;d  on 
(  l.iiins  co.sts  IS  siinplor  to  iinpleanont 
nnd  moro  lainiliarto  hoalth  insnranco 
i.s.siu;rs.  and  thon;foro  will  lik(;lv  n;snlt 
in  savings  in  adininistrativo  co.sts  as 
ooiniiarod  to  a  c:ondition-hasod 
roinsnranco  a])])roach. 

A  Stato  oporating  roinsnranco  niav 
■snjiploinont  tho  roinsnranco  iiavinont 
parainotors  inoposod  by  HUS  oiilv  if  tho 
Stato  olocts  to  col  loot  additional  ' 
oontrihiitions  for  snpploiiKintal 
nnnsiirance;  payinonts  or  nso  additional 
Mato  funds  for  snjiplcMnontal 
roinsnranco  payinonts,  and  nuist  sijocifv 
lo-so  sn,ipl,Mnontal  payniont  parainotors 
in  Its  Stato  notico  of  honofit  and 
payinont  parainotors.  Wo  ostiinato  that  it 
will  tako  an  ojiorations  analvst  2  hours 
(at  So.'5  an  hour)  to  gathor  tho  rolovant 
information,  fora  total  hnrdon  of  Si  10 
por  Stato  olocting  to  run  roinsnranco. 
Notothat  a  Stato  may  dovolop  a  .soparafo 
imnsnranco  jirograin  using  onfirolv  its 
own  dosign.  ' 

In  this  final  riilo.  wo  roqiiiro  Statos  to 
provido  a  procoss  through  which  a 
nnnsnranco-oligihlo  plan  that  doos  not 
gonorato  individual  onrolloo  claims  in 
I  S  normal  coiir.so  of  hiisino.ss  mav 
dorivo  co.sts  to  roepiost  roinsnranco 

!vT)  '"  "n  clarifv  that 

ulu.n  HHS  oiioratos  tho  roinsnranco  , 

program  on  holialf  of  a  Stato  that  thoso 
pliiiis  may  jirico  onconntors  in 
nooordanco  with  thoir  oxisting  principal 
intornal  oncoinitor  pricing  mothodoldgv.  1 

Additionally,  m  §  l.'i;f.24()(h)  of  this  , 

hnal  riilo,  Statos  ojiorating  flu; 

annually  of  roinsnranco  pavineaifs  to  ho  i- 
mado  as  woll  as  provido  roinsnranco-  n 
ohgihlo  plans  (piartorlv  ostimatos  of  l, 

roipiosts  tor  roinsnranco  pavmonts.  t) 

Moroovor  wo  ostahlish  that  for  both  „ 

.State;-  and  HHS-e)j)e;rate;el  roinsnnmex;  i, 

preigrams  emly  plans  .snhje;ct  to  the;  2014  o- 
iiiarke;t  re;fe)rni  nilos  are;  e;ligihlo  feir  f,'. 

ioinsnr;me:e;  pavmont.  i 

Vyoe;stimato  it  will  take;  an  e)pe;ratie.ns  In 

analyst  40  hours  (at  $55  an  hoiir),  10  ,)■ 

Iom^spe;relne.rte;r.anela,se;nie,rlnanage;r  w 

12lio„r,s(al.$77anhonr].:the>nr.spe;r  .se; 

(liiai  tea  to  ele;t(;rmino  ajipreijiriato 
(liiarte;rly  e;,stimate;.s  eif  e;x|)e;e:te;el  ,]( 

romsnranex;  iiaynieaits  ami  to  neitifv 
plan.s.  Aelehtiemally,  we;  e;xpe;e;t  it  will  nil 

lako  an  e)pe;ralion.s  analy.st  40  hours  (at  ah 

K  iirs  (at  S77  an  hour)  to  elotormino  tho  mi 
total  amount  of  roinsnranco  payinonts  It  i 
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tor  (,ach  re;m.snrane;o-e;ligihle;  plan. 

lioredeae;,  wo  e;sliniato  that  it  will  i;o.st 
oae;li  State;  edieieising  tei  run  roinsiirane  o 
;iPl)roxnnate;ly  S0.24«  to  ceaiiplv  with 
tins  re;e]nire;me;nt. 

lo  '  wiir  ‘"I!  provisions 

)  te)  Sl-a'’"  ''.‘""‘d'  I'dniini.slrativo  exist 

Sta  e  s  a.sseieaate;el  with  elote;rmining  a 
foimat  loi  siihmi.s.siem  eif  roinsiinmce; 
payniont  ekita  iinel  neitifving  e:ai)itate;el 

tlmae:e;e;ptahle;nie;the)elanel 
foimat  of  elata  e;olloe:tie)n.  Wo  anticipe.to 
lat  a  Stato  will  only  ne;e;el  to  e;stahlisli 
tins  preiexiss  emex;.  On  aveaeigo  wo 
n.stnnatothatit  will  take;  e;ae;h  State; 
appre)xnnate;ly  .10  hemrs  to  (X)m])lv  with 

'"sioquireamait.  Wo(;.stimatoit  will 

lake;  an  eiporations  emalvst  40  hemrs  (at 
‘Via  an  hour)  anel  a  .sonieir  managea-  10 

'’»‘'r«(i'.tS77anhour)toele;te;rniine;an 

iippreiiiriato  feirmat  for  suhmissiem  eif 
re;insuranex;  payniont  elata  for  exipitatoel 
>  plans  anel  to  neitifv  plan.s  of  tho 

aexxiptahle;  mothoel  anel  feirmat  feir  elata 
cxd  e;e:tiein.  Tliorofore;,  we;  e;stiniate;  that  it 
will  exi.st  e;ae:li  State;  edieieising  to  run 
roinsur.niex;  ajipreixiniatolv  S2,070  tei 
oeiiiip  V  with  tlie;.se;  ri;e]uire;nii;nt.s. 

Ill  tins  final  rule;,  we;  aksei  preiviele; 
more;  ele;tails  ein  the;  elata  exille;e;tiein 
1  nppreiaeli  leir  HHS-eipe;rate;el  re;insurane  o 
Iiiograms.  HHS  plans  to  u.so  the;  .same; 

distrihute;el  elata  ex, lle;e:tiein  appreiaeli 
nsoel  ten-  ri.sk  aeljustmeait;  henveiveir.  einlv 
oleaneaits  ne;ex;.ssary  feir  reiinsuranex; 
-iaiiii  .se;le;e:tiein  will  he;  ex,nsiele;re;el  feir 

P''Hiiirpo.se;  of  eloteaniining  re;insura„ex> 

paymonls.  In  the;  Ceilleieliein  eif 
Inteirniatiem  Ri;eiuireane,nts  .se,e:tiein.  we, 
(le,.se:rihe;  the;  aelministrativo  exists 
roejuiroel  in  1.1. '1.410  feir  i.ssueirs  of  ' 

roinsur;„,ex;-e;ligihle,  plans  in  Stateis  i 
'vlii!rolln,Si.so|.o,„linKn,i„su,„n,:„l„ 
lex.oivo  loni.snrane.o  paymeaits.  Wo 
lio  leive:  elotails  ein  the;  roinsiiraneo  elata  * 
CO  le;e;tiein  a]ipre,ae:li  final izoel  in  this 
rule;  are;  roll e;e;te;el  in  tlieiso  exi.st  eistiniateis  ' 
A  u  lele;  range;  of  lie;altli  insnrane.o  <■ 

i.s.sue,rs  anel  solf-insuroel  group  hoalth 
plans  exintrihuto  tei  the;  roinsuranex;  peieil 
hocaicso  snexx;.s.sful  iniiiloinontation  of  ^ 

his  rule;  in  ceimhinatiein  with  the;  range;  ‘■' 
)1  Affoielahle;  Ceire;  Ae;t  re;feirni.s  starting 
m  ^014.  heaiofit  all  eif  fl,e;ir  eaii  eille;e;.s;  L- 
oxamplo.  thei.so  reifeirms  slieiulel  le;ael  to  " 
owor  unre;inihur.se,el  lieialtli  exists.  oe 

eiwea-ing  the,  exists  feir  i.ssimrs  anel  greiup  Hf 
hoalth  Ilians.  Preivieling  reiinsuranex; 
paymeaits  to  hoalth  insuranex;  issnors  H' 

with  plans  in  the,  inelivielual  niarki;t 
sea  ve;.s  to  stabilize;  preaniums  in  the;  m 

inelivielual  inarkot.  Reiinsuranex;  will  put  m 

(lownwarel  iirei.ssure,  on  inelivielual  ael 

inarkoi  rateis  as  ne;w  e,nre,lle,e;s  with  na 

nnkneiwn  ri.sk  jeiiii  the;  niarke;t.  It  will  hr 
also  holp  provont  i„sure;r.s  freini  huilelim.  — 
m  risk  preaniums  to  tlie,ir  rate,.s  giveai  tlie>  ^ 
imkneiwn  lie,alth  eif  tlieiir  now  e,iireille;e,s  I?" 
It  IS  e,xiie;e:te;el  that  the,  e.xist  of  '  '  ; 


re;m.suranex,  exintrihutieins  will  ho 

111  the.  teital  inarkot  in  2014.  lo.ss  in  201 .1 
anel  2010.  anel  will  eaiel  in  2017.  lu 
(xintrast,  it  is  anticipatoel  that 
L  '''’‘"«‘*ranex;  paymeaits  will  rosiilt  in 
I”'7''''"/f'>™,se;.s  in  the;  inelivielual 
marko  eil  he;lwe,on  10  anel  1.1  pe,re  ont 

(He.althy  )  program -i  *  suppeirts  the; 
n  ^  ‘■«limate;s.  In  2001 . 

oState;  e,f  N,;wYe,rkhe;gan  eipeaating 
l(.<ihliy  N’^  anel  re;e|uire;el  all  HMOs  in 
the;  State;  tei  eiffor  peilie.ieis  feir  whie.h 
-small  husineis.seis  anel  low-income, 
mehvieluals  weiulel  he;  oligihlo.  The; 
program  exintaine;el  a  “steip-leiss” 
remisuranex;  jireivisiein  ele,.sig„od  to  leiwe;r 
pre;miuni.s  tor  e;nreille;e;s.  IJnelor  the; 
preigram.  if  any  onreilloo  ineairroel 
.SOO.OOO  in  annual  edaiiiis.  his  or  lie,r 
nisure;r  was  re;inihur,se,el  for  ‘)0  iie;rex;nt  eif 
lio  m.xl  S7(l.0()0  in 

ni  NY  ))oli(:i(,.s  ivern  ithniil  15 

l>c-n:n„l 

I  ninpanih In  HMO  p„|i,,i,.,  ,1  I 

greiuji  inarkot. 

aimmen/.Hlne,  e.onmiontor  aske,el  lieiw 
HHS  ele;iive;el  the;  e;.stiniate;  that 
roinsuranex;  exintrihutieins  weiulel 
me:re;a.se;  teifeil  m.irkot  pre;niiuni.s  jieiiel  hv 
1  ptae.eait.  anel  that  re;in.surane.e; 
poymonts  to  issneas  weiulel  re;elue.e; 
preaniums  in  the;  inelivielual  niarke;t  hv 
he;twe;e;n  10  peae.ont  anel  1.1  peaexait 

iU  i.s  an  HHS  eistiimito  feir 

Oio  e.tteie.ts  eil  reansuranex;  in  2014  that 
rohoel  in  part  on  a  2000  analysis  eif 
lioiiltli  insuriinex;  preaiiinms  hv  the; 
(.migrei.ssieinal  Buelgeit  Offie.o. ' 

Risk  (xirrieleirs 

The;  Affeirdahlo  Care;  Ae;t  e;re;ate;.s  ei 
teanpeirary  risk  exirrieleirs  ineigram  for  tho 

QHl  s.  rhe;  risk  exirrieleirs  preigram 
(:re;ato.s  a  nie;e;lianisni  feir  sharing  ri.sk  for 
cillowahlo  e:ei.st.s  he;twoon  tho  Foeleral 
geivormneait  anel  QHP  i.ssnors.  The; 
Atfeirdahlo  Care,  Ae:t  e,.stahli.she,.s  the;  ri.sk 
c.'orrielors  preigrcini  eis  a  Fe,ele,ral  preigram- 
t-onseiepiontly.  HHS  evill  eipeaxito  tho  ri.sk 
(.oiT,eleir.s  preigram  unelor  Fe,ele,ral  ruleis 
with  nei  State;  variatiein.  The;  ri.sk 
corrieleirs  jireigram  will  holp  preite;e:t 
iigmiist  maexxirafe,  rate;  .sotting  in  the; 

(larly  yoars  eit  the,  Fxcliange,.s  hv  limiting 

C!H1  i.s.sue;rs  iiiu.st  sulimit  tei  HHS  elata 
Pnmiiums  e,arne,el.  alleiwahlo  edaims 
mid  quality  exists,  anel  allenvahlo 
aeimniistrative;  exists,  re;fle;e:ting  elata 
cate.'gorios  re;e]uire;el  uiielea-  the;  Moeliexil 
1.0.S.S  Ratio  Intorim  Final  Rule;  (75  FR 


■‘"'•^•■■tz.K,"ll,.al,hN„uYork:Mnkino 
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74018).  In  designing  the  program.  HH.S 
has  sought  to  leverage  existing  data 
reporting  for  Medical  Lo.ss  Ratio 
purposes  as  much  as  possible. 

As  noted  above,  the  risk  corridors 
program  is  intended  to  protcicl  QllP 
issu(!rs  in  tin;  individual  and  small 
group  markets  against  inaccurate  rate 
.setting.  Diu!  to  uncintaintv  about  the 
|)opulation  during  the  first  years  of 
Exchange  operation,  issuers  may  not  he 
ahh;  to  predict  their  risk  accurately,  and 
th(!ir  |)remiums  may  reflect  co.sts  that 
are  ultimately  lowcn'  or  higher  than 
])redicted.  To  determiiu!  wludher  an 
i.ssuer  pays  into,  or  receives  payments 
from,  tlu!  risk  corridors  program.  HlkS 
will  compare  allowahhi  costs 
(e.ssentially.  claims  costs  subject  to 
adjustments  for  health  care  (piality, 
health  IT.  risk  adjustment  payments  and 
charges  and  reinsurance;  payments)  and 
the  target  amount — the  difference 
between  a  plan's  earned  premiums  and 
allowable  administrative  costs.  In  this 
final  rnUi.  we  have  provided  for 
adjustments  to  the  risk  corridors 
calcnlation  to  account  for  taxes  and 
|)rofits  within  its  allowable 
administrative!  e:e)sts.  The!  threisheelel  leer 
risk  e:e)rriele)r  peivments  :nul  e:h;irge!s  is 
resielieel  when  a  QHR  issue!r's  iille)wahle 
e:e)st.s  exe:e!e!el.  eer  fall  sheert  e)f.  the  target 
iune)nnt  by  ;it  lesest  threu!  i)e!re:e!nt.  A  QHP 
with  iillenvahle!  e:e)sts  that  are;  iit  leuist 
threu!  pe!re:ent  le:ss  thiin  its  target  ame)unt 
will  pay  inte)  the;  risk  eaerrieleirs  preegnnn. 
(leenverselv.  ii  QHP  with  alle)W}il)le!  e:e)sts 
that  e!xe:e:e!el  its  target  ame)unt  hv  at  leiast 
8  peaeient  will  re!e;eive  pavments.  Risk 
e:e)rriele)r  ])ayments  anel  e:harge!s  are  a 
pe!re;entage  e)f  the  elifie!re!ne:e  heitwenin 
alle)wahle  e:e)sts  anel  target  ameennt  anel 
therefe)re!  are;  not  een  a  "first  elejllar" 
hiisis. 

In  this  final  rule.  HUS  also  speunfies 
the  annual  se:heelule  fe)r  the  risk 
e;e)rriele)r.s  j)re)gram.  ine.lueling  elate:s  leer 
e;laims  run-e)ut.  elata  submission,  anel 
ne)tifie:ation  e)f  risk  e:orriele)rs  pavments 
iuiei  e:harges. 

We  heilieve  the  ])re)pe)sals  e)n  the  risk 
e:e)rriele)rs  pre)gram  in  this  final  rede  have 
a  neigligihie  effeuit  een  the  impae;t  eef  the 
preegram  eistahlishe:el  by  anel  elese:rihe!ei  in 
the  Rremium  .Stahilizatieen  Rule!. 

Aelv<me;e!  I^eymemts  e)f  the  Rie!mium  T<ix 
(;re!elit  iinel  (leest-Shaiing  Re!elue;tie)ns 

The!  im|)ae;t  analysis  fe)r  Pavmemt 
Ne)tie:e!  j)ie)visie)ns  rehiting  te)  aelvaneie 
piiyments  e)f  the  |)i'e!minm  tax  eaeulit  anel 
e:e)st-sharing  re!elue:tie)ns  re!fere!ne:es 
e!stimate!s  fie)m  the  (IHO's  Mare:h  2012 
hiiseline  j)re)je!e:tie)ns.  Ba.seel  e)n  eeur 
review,  we  eexpend  that  theese;  pieevisieens 
will  met  alte!r  HBO's  Mare;h  2012 
hciseline  e!stimate!s  e)f  the  huelged  impaed 
of  thexse  twe)  jerejgrams.  The 


leuiuiiements  eei'e!  well  within  the; 
pinametens  u.seel  in  the;  me)ele!ling  of  the; 
Aflbielahle  (liiie!  Aed.  (leer  ren  ienv  <mel 
iiniilysis  e)f  the  ie!einiie!me!nts  inelie;iite! 
that  the  imjeeieds  eue!  likely  within  the 
meeelel's  m;u'gin  eef  e!iTe)r.  The  Affeeielahle 
(leeie!  Aed  ])ie)viele!s  leer  leiemium  t.ix 
e:i'e!elits  iinel  the  leuluediem  eer  e!liminiitie)n 
eef  e:e)st  shining  leer  e:e!itain  inelivieluals 
eenieelleeel  in  QHPs  e)ffe!ri!el  threeugh  the; 
fixe;himge!S.  This  iissi.stane;e  will  heelp 
many  hew- anel  meeelieiate-inexeme! 
inelivieluiils  anel  familie!S  eehtain  heiilth 
insuiime;e! — leer  many  peueple;.  e:e)st 
sharing  is  a  hiirrier  tee  eehtaining  muuleel 
hexilth  eiin'e.'*'’ 

.Seudieen  1402(a)-(e:)  eef  the  Affeei  elahle! 
(^are!  Aed  elireeeds  issueeis  tee  reelue-.e  e;eest 
sharing  foreessential  heeiilth  heeneefits  leer 
inelivieluals  with  heeuseheelel  inexemes 
heetweeen  100  anel  400  jeerexent  eef  the  l'’PL 
whee  are  eenreelleeel  in  ii  QHP  eefiereel  at  the 
silveer  leeveel  eef  exeveeriige  in  thee  inelivielual 
marked  een  the  Exeehange  anel  aree  eligible 
leer  a  ]ere!mium  tiix  eaeelit  eer  aelviinexe 
leayment  eef  premium  tax  eireelits.  The 
Alfeereliihle!  (’.iire  Aed.  at  seeedieen  1402(el). 
alsee  elireeeds  issueeis  tee  eeliminatee  exest 
shill  ing  leer  Inelians  (as  eleefineeel  in 
^  l.'i.'5..'100)  with  ii  hoiiseeholel  inexemee  at 
or  leeleiw  800  peerexent  eef  thee  FPE  whee  aree 
eenreelleeel  in  a  QHP  eef  iiny  metiil  leeveel  in 
thee  inelivielual  lUiirkeet  een  thee  lixeehiingee. 
anel  preehihits  issueeis  from  reeeiiiiring  exest 
sharing  leer  Inelians.  reegarellee.ss  eef 
heeu.seeheelel  inexemee,  leer  iteems  eer  seerviexes 
fiirnisheeel  elireeedly  ley  thee  IH.S,  iin  Inelian 
Trihee.  ii  Tribal  Orgiinizatieen,  eer  an 
Drlean  Ineliiin  Organi/.atieen  eer  threeugh 
reefeerral  uneleer  exentraedeeel  heeiilth 
seerviexes.  I-’inally.  thee  Aifeiieliihlee  (knee 
Aed.  at  .seeedieen  1412,  preevielees  leer  thee 
aelviinex!  leaymeents  eef  thee  lereemium  tiix 
eaeeelit  anel  exe.st -sharing  reeehiedieens. 

A  suhseet  eef  thee  peer.seens  whee  eenreell  in 
QHPs  in  thee  inelivielual  markeet  threeugh 
thee  Exeehangees  leeeginning  in  2014  will  bee 
affeeedeeel  ley  thee  |ereevisieens  reelating  to 
iielvanex!  paymeents  eef  preemium  tax 
eereeelit  iinel  exest -sharing  reeehiedieens 
(those!  with  heeuseeheelel  inexemees  heeleew 
400  jeeerexent  eef  thee  FPL  iinel  Inelians 
eenreelleeel  in  QHPs).  In  Mareeh  2012.  (830 
ee.stimateeel  that  theeree  will  bee 
apjereeximateely  20  millieen  eenreelleeees  in 
Exediangee  exeveenigee  ley  2010.  ineelueling 
iippreeximateely  Iti  millieen  Exediiingee 
eenreelleeees  whee  will  bee  reeexeiving 
siihsieliees.'’'’  Piirtieaieatieen  ratees  iiree 
eexjeieedeeel  tee  bee  leeweer  in  thee  first  feew 
yeears  eef  Exediiingee  aviiiliihilitv  iis 
eempleeyeers  anel  inelivieluals  aeljnst  lee  thee 
feeaturees  eef  thee  f]xediiinge!S.  "‘ 


lirook.  cl  (il. 

' “I li)(l:ilt!(l  Ksliiiiiilcs  lor  llice  Insurance  Covinaai; 
I’rovisiuns  ol  lieu  AHiir(lal)l(!  (larc  y\cl." 
Con^nissional  Budget  Ollice.  March  2012. 

•''•(aingressional  Bu(lg(!l  Ollice.  "I,ell(!r  lo  Ihe 
I  lonoralih!  Bvan  Bavle:  An  Auaivsis  ul  llisiilh 


In  this  fiiiiil  rule!,  wee  preevielte 
aelditional  eleetails  for  Exediangees  anel 
QHP  i.ssueers  on  thee  aelministration  eef 
aelviinex!  ]eaymeents  eef  jereemium  lax 
eaeeelit  anel  exest-sharing  reeehiedieens  leer 
inelivieiiials  anel  fiimiliees.  Wee  edarify  thee 
appreeiiidi  tee  ]ereevieling  leer  exest -shin  ing 
reeehiedieens  tee  eeligihlee  inelivieluals  whee 
purediiisee  ii  lamilv  peelieev.  Wee  alsee 
eestahlish  staneliirels  ii|eielie:iilele!  tee 
fixediangees  wheen  exelleeeding  preemiiims 
fiiein  eenreelleeees  iinel  aelministeering 
aelvanex!  ]eavme!nts  eef  eeeesl -shin  ing 
reeehiedieens  iinel  thee  lereemium  tax  eaeeelit. 
Wee  eleeseaihee  iheesee  aelmini.strativee  exists 
in  thee  (lolkeediein  of  Infeermatiem 
Reiepiireenuents  seeedieen  of  this  final  rulee. 

Finally,  wee  elireeed  QHP  issueeis  tee 
eenreell  inelivieluals  in  thee  |elim  variation 
with  thee  exerrieed  exest-.sharing  strueduree, 
anel  to  preevielo  thei.see  inelivieluals  with 
thee  exest-sharing  reeehiedieens  leer  whiedi 
theey  aree  eeligihlee.  QHP  issueers  aree 
reespeensihlee  leer  suhmitting  jelan 
variatiems  exmtaining  thee  exest-sharing 
struedurees  preejeeiseeel  ley  lllLS  as  reeeiuireeel 
ley  thee  Affeirelahlee  (xiree  Aed.  Wee  iilsee 
edarify  whiedi  ])lans  aree  eeligihlee  feir  exest- 
sharing  reeehiedieens,  anel  wee  .seet  feirth 
stanelarels  reelating  tee  aelvanexe  leeivineents 
of  exest-sharing  reeihiediems  anel 
reeexinealiatiein  eef  theesee  iielvanexe 
jeavineents  against  aediial  exest-sharing 
rieeluediein  lereevieleeel.  In  aelelitiein,  wee 
eestiihlish  .stanelarels  for  QHP  issueers  tee 
reeeluex!  an  eenreelleeee’s  sharee  eef  ]ere!mium 
tee  aexxeunt  leer  aelvaneeee  jeavineents  of  thee 
jereemium  tax  eaeeelit.  <inel  suhmit 
alleeexitieens  eef  ratees  anel  edaims  exests  tee 
alleew  leer  thee  exileailatieen  eef  aelvaneeee 
jeaymeents  eef  exest-sharing  reeeluedieens  anel 
thee  jereemium  tax  eereeelit.  Wee  eleeseaihee 
theesee  aelministrativee  exests  in  thee 
(xelleeedion  eef  Infeermatieeii  Reeejuireemeents 
seeedieen  of  this  final  rulee. 

Thee  exest-sharing  reeehiedieens  anel 
aelvanexe  jeayments  eef  thee  jereemium  tax 
eaxeelit  jeeelieaees  will  ajejely  to  all  i.ssueers 
that  edieeeesee  to  seeeek  exertifiexitieen  to  eeffeer 
QHPs  threeugh  thee  Exeehangees  leer  thee 
inelivielual  markeet.  QHP  issueers  will 
eexjeeerieenexe  exests  reelateeel  tee  jereejearing 
anel  suhmitting  tee  HHS  elata  tee  sujejeeert 
thee  aeiministratieen  eef  exest-sharing 
reeehiedieens  anel  aelvanexe  jeaymeents  eef  thee 
jereemium  tax  eaxeelit.  Wee  antieijeatee  that 
thee  jereevisieens  feer  iielvanexe  jeaymeents  eef 
thee  jereemium  tax  eaeeelit  anel  exest-shiiring 
reeehiedieens  will  reesult  in  transfeers  freem 
thee  (leeneenil  Funel  eef  thee  Treeiisurv  to 
thee.see  inelivieluals  whee  ejualifv  leer  theesee 
jereegrams. 

llseer  Eeeees 

Tee  sujejeeert  exertiiin  Feeeleeral  eijeeeratieens 
eef  Feedeenilly-faedlitateeel  Exediangees,  wee 


liisunmcie  I’ruiniums  uiulor  llu!  I’ntionl  I’rciiccliou 
iiiid  AH()i(l!il)l(!  Caro  Act."  Washiuglon.  leC.  2(100. 
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ostablisli  ill  this  final  nilo,  uiulor  soction 
i:vn((l)(r))(A)  of  tin;  Affonlahlo  Caro  and 
:n  U.S.C.  U7()l,  that  a  jiartioiiiating 
issnor  offoring  a  plan  through  a 
Fodorallv-facilitatod  Exohango  must 
roinit  a  nsor  foo  to  IIHS  oach  month 
(Hpial  to  tho  jirodnct  of  tho  monthly  nsor 
foo  rato  sjiooifiod  in  tho  annual  111  IS 
not ioo  of  honolit  and  jiaymont 
jiaramotors  for  tho  ajiiilioahlo  honoht 
yoar  and  tho  monthly  iiromimn  ohargod 
hy  tho  issnor  for  oaoli  policy  nndor  tho 
plan  offorod  through  a  Fodorally- 
fac.ilitatod  Exohango.  For  tho  2014 
honolit  yoar.  wo  ostahlish  a  monthly 
nsor  ioo  rato  otjnal  to  .1.5  pon.ont. 


SHOE  p 

Tho  SI ICF  faoilitatos  tho  onrollmont  a 
of  small  hnsinossos  into  small  group  j; 

hoalth  insnranoo  plans.  A  cpialitativo  i 

analysis  of  tho  costs  and  honofits  of  ] 

o.stahlishing  a  SHOP  was  inclndod  in  t 

tho  rognlatory  impact  analysis  t 

pnhlishod  in  conjnnction  with  tho  < 

Exohango  Estahlishmont  Knlo.-*^  This 
impact  analysis  addrossos  tho  additional 
costs  and  honofits  of  tho  proposod 
modifications  in  this  rnlo  to  tho  SHOP 
soctions  of  tho  Exohango  Estahlishmont 

Knlo.  . 

In  this  final  rnlo,  wo  implomont 
policios  for  1-F-SHOPs  dosignod  to 
jirovont  significant  advorso  .soloction 
whilo  promoting  QHP  choico  for 
om])loyoos.  1  hosc)  jiolii'.ios  iiu.hidc 
mothods  a  (inalifiod  omiiloyor  may  uso 

to  mako  Q1  IPs  availahlo  to  its 

omployoos,  rnlos  to  onsnro  jiarity  with 
a  markot’s  gronj)  participation 
rociuiromonts,  rnlos  to  pormit  tho 
display  of  agont  and  hrokor  information 
on  FF-SHOP  Woh  sitos.  alignmont  of 
markot  dofinitions  with  othor  a})plicahlo 
rnlos,  and  inc:ontivos  tor  issnors  to 
participato  in  FF-SHOPs.  Many  of  thoso 
jiroposod  policios  aro  oxjioctod  to  c.roato 
no  significant  now  cnsts-  ,  ,  ,  „ 
Soction  1312  of  tho  Attordahlo  Caro 
Act  pormits  a  cpialifiod  omployor 
jiarticipating  in  a  SHOP  to  soloct  a  motal 
loYol  of  covorago  and  mako  all  plans  in 
that  lovol  of  covorago  availahlo  to  its 
omployoos.  Pormitting  omployors  to 
chooso  a  single;  lovol  of  covorago 
rodneos  potontial  advorso  soloction 
within  tho  group  and  thoroforo  any 
additional  cost  dno  to  oxpandod  choico. 
In  tho  Exchangos  Estahlishmi;nt  final 
rnlo,  wo  |)rovid(;d  oach  .SHOP  tho 
floxihility  to  chooso  additional  nu;ans 
hy  which  a  cpialifiod  omployor  could 
mako  QHPs  availahlo  to  cinalifiod 
(;mploy(!c;s.  In  this  final  rnk;,  wc;  add  an 
FF-SliOP  option  to  allow  cpialifiod 
omployors  to  offor  cpialifiod  omployoos 

Aviiilablo  nl:  hlti)://(:cii(>.(:m!i.»ov/wsinircas/ 
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onlv  a  single;  QHP.  This  omjdoyor  11 

option  is  clc;signc;d  to  fnrthor  rc;diicc;  N( 

aclvc;r.sc;  soloction,  although  it  may  so 

rc;chic:c;  the;  honofit  to  the;  omiiloyoo  nf 

rc;snlting  from  hroadc;r  choice;.  In  the;  Q 

Exediange;  Estahlishmont  Rule;,  we;  did 

not  cpiantify  oithor  the;  small  risk 
pr(;mimn  or  the;  me)de;st  additional 
c.onsmne;r  he;ne;lit  re;snlting  from 
(;nii)love;e;  c.hoie;e;  at  a  single;  le;ve;l  oi  *’ 

e;e)ve;rage;,  and  we;  do  not  epiantiiy  the;  * 

re;dne;tion  in  risk  promimn  or  exmsinnor 
honofit  re;snlting  from  this  c.hango. 

The;  Exc.hange;  Final  Rule;  pormits  a  a 
SHOP  to  sot  a  minimmn  partic.ipation  i 
rate;;  such  authority  is  limitod  to  the;  v 

oxtont  a  minimmn  participation  rate;  is  f 
pe;rmissihle;  imde;r  the;  PHS  Ae.t  and  < 

applie;ahle;  State;  law.  Minimum  ! 

])articii)ation  ratos  re;epiire;  participation 
in  the;  hoalth  plan  hy  a  snhstantial 
portion  of  the;  omiiloyor's  gienip.  the;re;hy 
assuring  a  more;  roinosontativo  risk  }kh)1 
and  re;ehie:ing  adve;rse;  soloeition.  Se;tting 
a  minimum  partie:i])atie)n  rato  that  is  too 
low  would  make;  it  ine;ife;e;tive;,  while; 

I  se;tting  it  too  high  woiilel  roehico  tho 
mimhor  of  omployors  offoring  covorago. 
This  final  rule;  e;.stahli.she;s,  .suhie;e;t  to 
pi;rmissihility  nnele;r  the;  PHS  Ae.t,  that 
FF-SHOPs  use;  a  elofaiilt  partieapation 
rate;  of  70  pe;re;e;nt  that  may  he;  nioelilie;el 
if  the;re;  is  e;viele;nce;  that  a  highe;r  oi 
le)we;r  rato  is  oithor  eaistomary  in  the; 

State;  or  roepiirod  hy  State;  statute;. 

Hocause;  this  polic.y  rosnlts  in  no  e;hange; 
in  marke;t  dynamics,  it  plac.os  no 
additional  costs  on  omployors  or 

issiie;rs.  ,  i  ui 

This  final  rule;  e;stahlishe;s  that  he;altli 

insnrane:e;  i.ssiie;rs  with  sharos  of  a 
,1  Stato’s  small  group  markot  groator  than 
20  porcont  will  ])articipato  in  the;  FF- 
,h>  SHOP  if  thov  also  sook  to  participato  in 
the;  FFE  in  tiio  State;.  This  iioliew 
iiromotos  rohust  issue;r  particijiation  in 
te  the;  FF-SHOP  which  will  holp  epialifie;d 
omployors  offor  thoir  omployoos  a  hroad 
eihoico  of  hoalth  plan.  The  honofits  of 
hroad  jilan  e;hoice;  aro  epiito  significant, 
ital  Out!  study  suggests  e;x|)aneling  plan 
n  choico  while;  holding  i)re;minms 

e:e)nstant  for  e;nn)le)ye;e;s  re;sults  in  a 
median  incroa.so  in  value;  to  consumors 
(‘‘consume;!’  surplus”)  of  20  pe;re:e;nt  ol 


Plan  Diita  Collection  pnhlishod  on 
Nove;mhe;r  21 . 201 2  (77  l‘R  0‘)«40).  The; 
se;e;ond  is  the;  transle;r  associate;d  with 
use;r  fe;e;s  for  additional  e;nre)lle;e;s  in 
QHPs  in  the;  FF-SHOP. 

Modic.il  Loss  Ratio 

'I’his  final  rule;  .unonels  the;  MLR  and 
rohate;  e’.aleaihition  mothoelologios  to 
inednele;  j)civme;nts  and  re;c.e;ipts  ie;late;el 
to  the;  i)re;minm  stahilization  prograins. 

The;  dofinition  of  promimn  rovonue;  is 
modifiod  to  ace;ount  fortho.se;  payments 
and  re;e’,e;ii)ts.  When  the;  MLR  annual 
rojjorting  form  is  u])date;el  for  the; 
re;])orting  ye;iir  2014  and  late;r.  pie;mium 
stahilization  payment  and  re;e;e;ipt 
amounts  will  he;  eanisidorod  a  part  of 
gross  oarnod  inomium  roi)e)rtod  to  tho 
Soe:re;tary,  similar  to  othor  olomonts 
involvoel  in  the  derivation  of  oarnod 
pre;mium.  Cross  e;arne;d  pr(;mium  will 
not  ho  re;due;e;d  hy  tho  amount  of 
e:e)ntrihutions  unde;r  the;  transitional 
roinsurane-.o  prognnn.  The;  MLR  .mnual 
re;pe)rting  form  will  then  iic.eiount  for 
j)re;mium  stahilization  payme;nt  cind 
re;e;e;ij)t  amounts  othor  than  tho 
re;insunme;e;  eiontrihutions  hy  re;me)ving 
thorn  from  aeljn.stoel  oarnod  ]ne;mium.  so 
that  those;  amounts  do  not  have;  a  not 
imi)ae’.t  on  the;  adjustod  oarnod  promimn 
used  in  e:ale:ulating  the;  MLR 
de;ne)min<ite)r  iinel  re;h<\te;s.  (.ontrihutions 
under  the;  tnmsitional  roinsuranc.e; 

!!  prognnn  will  he;  inc.lude;el  with  the. 

Fodoral  assossmonts  that  ;ire;  ele;dne:te;el 
from  e;arne;el  pre;mium  in  MLR  and 
re;hiite;  c.aleailations.  Additionally,  this 
*  final  rule;  amends  the;  MLR  e;alcnlation 
methodology  to  cidel  or  suhtrael 
'  pr(;mium  stahilization  ]iayme;nt  and 

receipt  amounts,  othor  than  roinsuranex; 

1  e;ontrihutie)ns.  in  tho  MLR  numorator, 
c.onsistont  with  tho  way  the;  statute 
^  j)re;.se:rihe;.s  the;  e;aleailation  mothodcilogy 

for  risk  e:orrielors.  Those;  adjustments 
will  rodue-.o  or  increase  issuers'  MLRs, 
imd  mav  ine’.re;ase;  or  re:elue:e;  issuers' 
rohatos.  rospe;e;tive;ly.  The;  lunondod 
methodology  will  result  in  a  more; 
accurate;  caleailation  of  MLR  and  re;hate; 
amounts,  sinea;  it  will  re;fle;e;t  issuers 
ac.tual  edaim.s-rolatod  oxpondituros.  This 
^  ,,  appro<!e:h  will  also  suj!])ort  the; 


(  e;e)nsume;r  surpiu.s  >  ui  ...  approaeai  win  aiso  huiJiJun 

the;  pre;mium  cost  of  coverage;.’***  Some;  of  (.{’(Fetivunoss  of  hoth  the;  MLR  and  the; 

hv' 


this  honofit  is  due;  to  e;xpanele;d  c.hoice; 
in  pliin  type;  and  hoalth  insuranea; 
issue;!’.  The;!!;  .no  two  additional  impacts 
a.ssoeaatod  with  this  polie:y.  The;  first  is 
the;  exist  for  the;  QHP  issuer  of  suhmitting 
pfans  for  cortifieaition  in  the;  l-F-SHCP. 
whie:h  is  ele;se’.!’ihe;el  in  the;  3()-elay 
Fodt;ral  Re;gisle;r  Notie.o  for  the;  Initial 

.HDiiiny.l..  Ho.  K..  Vania.  M.  I2(n(l).  /.<•/  llwni 
haw  choica:  Cains  Irain  shilling  away  fmin 
ainninvar-sponsoivd  haallh  insnranca  anil  Inward 
an  individual  axchanga  llsn.  \vl.'’>a87).  Nalional 
Buraau  ol  Kconomie:  Rosoarcli. 


promimn  stahilization  programs  hy 
e'.o!’!’e;e;tly  offsetting  the;  jiromium 
stahilization  jiaymont  and  roe.oijit 
amounts  iigainst  rohiito.s,  ceinsistontK 
with  the;  risk  exirridors  eaileailation 
!ne;thoeleilogv  adeipte;d  in  §  15.1.5.10. 

llasod  on  HHS's  oxiiorionc.o  with  the; 
2011  MLR  reporting  yoar.  there;  aro  400 
hoalth  insurane.o  issue;!’s’*!’  offoring 

IssuiM's  roprosonl  coiniiaiiios  (tor  oxainplo. 
NAIO  ooinpanv  codo).  Thoso  (wtinialos  do  no! 

Cdiiliniii 
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coverage  in  the  individual  and  gronp 
markets  to  almost  HO  million  enrollees 
that  will  he  aflected  hv  tlu;  proposed 
amendment  to  account  for  premium 
stahili/iition  payments  in  MLR  and 
Hihate  calculations.  In  2012.  an 
estimated  .14  issuers  paid  .SHOti  million 
in  nihates  for  the  2011  MLR  reporting 
y(!ar  to  approximately  4  million 
(iiirollees  in  the  individual  markets, 
white  .It)  issuers  in  the  small  group 
market  jaovided  aj)j)roximately  ,S2Ht) 
million  in  rebates  to  policyholders  and 
subscribers  on  hidialf  oiOver  2  million 
enrolle(*s.  and  47  issuers  in  the  large 
group  market  j)rovided  approximately 
.S402  million  in  rebates  to  polit:yholders 
and  subscribers  on  behalf  of  ahno.st  0 
million  enrollees.  Lack  of  data  makes  it 
difficult  to  predict  how  high-ri.sk 
enrollees  will  he  distrihutcul  among 
issuers  and.  therefore,  how  MLRs  and 
total  rebates  would  he  affected,  tssuers 
with  relatively  low-risk  enrollees  are 
likely  to  have  jjositive  net  ])remium 
stahiliziition  payments  (that  is. 
payments  would  he  greater  than 
rec(;ipts)  and.  if  so.  their  Ml.Rs  will 
increase;  as  a  result  of  the  amended  M1,R 
calculation  methodology.  If  anv  of  these; 
issue;rs  fail  te)  me;e;t  the;  Mi.R  stanelarel. 
taking  the;  |)re;mium  stai)ilizalie)n 
j)ayme;nts  anel  re;e;e;ipts  inte)  ae;e:e)unt  in 
the;  Mf.R  e;aleadatie)ns  will  re;sult  in 
le)we;r  re;hate;  pavme;nts.  Issuers  with 
re;latiye;ly  high-risk  e;nre)lle;e;s  are;  likely 
te)  have;  pe)sitive;  ne;t  re;e:e;i])ts  (that  is. 
re;e:e;ipts  weeulel  he;  gre;ate;r  than 
payments)  anel.  if  se).  their  Ml.Rs  weeidel 
ele;e;re;a.se;  as  a  result.  If  any  sue;h  issuer 
fails  te)  me;e;t  the;  Ml.R  stanelarel.  its 
re;l)ate;  ame)unt  will  ine:re;ase.  .Sine.e;  sue;h 
issuers  are;  likely  te)  have;  high  edaims 
e;xpe;neliture;.s  anel  there;fe)re;.  high  Ml.Rs, 
the;y  weeulel  he  le;ss  like;ly  te)  e)we;  re;t)ates. 
.Se)  we;  elo  ne)t  antieapate  that  re;l)ate;s  will 
ge)  up  fe)r  suedi  issue;rs. 

This  final  rule;  also  e:hange;s  the; 
ele;aelline;s  fe)r  MLR  re;j)e)rt  suhmi.ssie)!! 
anel  re;hate;  payments  .se)  that  the 
ete;aelline;.s  oe:e;ur  after  all  the;  ])re;mium 
.stahilizatie)!!  payment  anel  re;e:eipt 
ameeimts  are  eletermineel.  'I’he  ediange  in 
the  e)e;aelline;s  will  alle)w  issne;rs  te) 
e:ale:ulate;  the;  MLR  anel  re;t)ate;  ame)unts 
hase;el  e)n  aedual  e:ale:utate;el  |)ayme;nts 
anel  re;e:e;ii)t.s  rathe;r  than  e;stimate;el 
ame)unt.s  anel  will  imj)re)ve;  the;  ae:e:urae;y 
e)f  the  re;t)ate;  pavme;nts  anel  re;pe)rts.  This 
will  al.se)  re;infe)re;e;  the;  e;ffe;e:tive;ne;ss  e)f 
the;  |)re;mium  stahilizatieen  pre)grams. 
sinex;  issue;rs  are;  le;.ss  likely  te)  i)ay 
highe;r  e)r  le)we;r  re;l)ate;s  haseel  ))n 
inae:e:urate;  payme;nt  anel  re;e:e;ipt 
e;stimatie)ns.  Ae;e:e)relingly.  this  final  ride; 


ii)i:lii(l(!  issuers  ol  pliiDS  with  IdIhI  iiDDii.il  limits  (il 
.S2.SI).()I)()  oi  l(!ss  (snm(!tii)i(;s  nflhri'i^d  to  iis  "miDi- 
mod''  pliins)  or  oxpiitriate;  |>lims. 


t:h;mgt;s  the;  elate  e)f  Ml.R  rejtetrling  te)  the 
.Se;e:re;tary  fre)m  )une;  1  te)  )uly  21.  anel  the; 
re;t)ate  elite;  elate;  fremi  Atigust  1  te) 
.Se;pfe;ml)e;r  20. 

lssue;rs  will  iiLse)  h.tve;  to  re;])e)rt  lhe;ir 
]):iyme;nts  anel  re;i:e;ipts  re;late;el  te)  the; 
premitun  stahilizatie)!)  pretgriims  in  the; 
annuiil  Ml.R  re;pe)rt  hetginning  in  the; 

2014  Ml.R  rt;])e)rting  yetar.  Onex;  i.ssue;rs 
extleathite;  lhe;.se;  <nne)unts.  whie:h  they 
will  he;  re;e|uire;el  te)  ele)  re;garelle;ss  of  the; 
MLR  repeerting  re;eitiire;me;nts.  the; 
aehninistrative;  ex).st  e)f  inedueling  these; 
ame)unts  in  the;  re;i)ort  will  he;  minimal. 

The;  ])re;vie)us  MLR  e:ale:uliitie)n 
me;the)ele)le)gy  alleiweel  an  i.ssue;r  te) 
eleeluid  fre)m  premiums  in  the 
exileailatie)!)  e)f  an  issue;Ts  MLR  anel 
re;l)ate;s  e;ithe;r  the;  amoiuit  it  paiel  in 
.State;  i)re;mium  taxe;s,  e)r  the;  ameiunt  e)f 
its  eaemmunity  l)e;ne;fit  e;xpeneliture;s  up 
te)  a  maximum  of  the;  highest  jireanium 
tax  rate;  in  the;  .State,  whiediever  is 
greater,  as  ])re)viele;et  in  the  final  rule; 
with  ex)mme;nt  perieiel  (70  FR  70.')74) 
puhlisheel  e)n  De;exanhe;r  7.  2011.  This 
final  rule;  atnenels  the;  MLR  mi;the)elole)gy 
te)  alle)W  it  Fe;ele;ral  inexnne;  titx  e;xe;m])t 
ne)l-fe)r-|)rofit  i.ssue;r  te)  ele;eh!Ct  fre)m 
pretmittm  both  ex)mmunity  benefit 
e;xi)e;neliture;s  anel  .State;  inemitttn  taxe:s, 
li!nite;el  te)  the;  highe;r  e)f  the;  .Stale's 
highe;.st  ])re;mium  tiix  nite;  e)r  2  pe;rex;nl  e)f 
preanium.  Other  i.ssue;rs  will  laentintte  te) 
tise;  the;  ])re;yie)us  me;the)ele)le)gv.  This  will 
cae;ate;  a  leve;l  playing  fielel  fe)r  Fe;ele;ral 
inex)me;  lax  e;xe;m|)t  ne)t-fe)r-|)rofit 
issue;rs,  wlu)  are;  re;eiuiie;el  te)  n)ake; 
ex)i))n)unity  l)e;ne;fit  e;xpe;nilitu]x;s  te) 
!))aintain  their  Fe;ele;ral  inexmee  lax 
exean])t  stattts  anel  will  ne)t  elisea)urage; 
ex)!))n)tn)ity  l)e;ne;fit  expenelilureis.  This  is 
likely  te)  i!)eae;ase;  the;  MLRs  for  Ittx 
exeanpl  ne)t-fe)r-p)  !)fit  issuers.  If  any  e)f 
the;se  issi!e;)s  tail  te)  n)e;e;t  the  MLR 
stanelaiel,  then  this  will  ie;sult  in  le)we;r 
re;l)<ite  payneents. 

Ba.seel  e)n  MLR  a!)nual  re|)e)rls 
suhmitteel  by  i.ssuers  fe)r  the  2011  MLR 
re;pe)rting  ye;ar.  we;  estimate  that  the;)(; 
are;  122  nol-fe)r-pre)fil  issuers  that  will  he; 
affe;i:te:el  by  this  amenelneent.  In  the; 
ah.senex;  e)f  elata  e)n  tax  e;xe;n)pt  ne)t-fe)r- 
l)]e)fit  issuers,  we  u.se  the;  e;stin)ate;s  for 
ne)l-fe)r-])ie)fil  i.sstteii's  in  e)ur  iinalysis. 
The;ie;fe)re;,  the;  ae;tual  iinpiie:!  is  like;ly  te) 
he;  le)we;r.  Fe)r  the;  20  ne)t-fe)r-pre)fit 
isst)e;rs  th.it  sul)n)itte;el  ehita  on 
ex)!))n)unity  l)e;!)e;fit  e;xpe;nelitu)e;s.  sued) 
e;xpe;neliture;s  as  a  pe;ixx;ntiige;  e)f  earneel 
j)re;n)iun)s  range;el  fie)n)  0.04  pe;iex;nt  to 
4.11  pe;rex;nt  with  an  iive;rage;  e)f  1..17 
pe;rex;nt,  whied)  is  likely  te)  he  le;.ss  than 
the;  e:uiTe;nl  limit  fe)r  me)sl  e)f  the;  issue;rs 
anel  is  le;ss  than  the;  p!e)])o.se;el  lin)it  as 
we;ll.  We;  assunee;  that  in  2012  issueis 
will  maintiiin  the;  leyel  e)f  ex)n)niunily 
hi;nefil  ex])e;nelitinx;.s  as  re;])e)rte;tl  in  their 
MLR  annual  iepe)i't.s  feir  the  2011  MLR 


re;])e)rli!)g  ye;iir.  The;re;fe)re,  we;  t;stin)ate; 
thill  uneler  the  e:urri;nl  ])olie;y,  in  the; 

2012  MLR  re])orting  year,  17  not-fe)r- 
pi’ofit  issuers  will  owe;  iii)pre)xiniate;ly 
.$1H2  niillie)!)  in  re;l)itte;s  te) 
a])|)ie)ximate;ly  l.-l  milliem  e;nre)lle;e;s, 
whied)  is  the  san)e;  its  the;  e;xpe;rienex;  in 
the  2011  MLR  ie;pe)i'ting  ye;ar.  The; 
itele)ple;el  ed)!mge;  in  lre;iiln)e;nt  e)f 
ex)n)n)unily  benefit  e;x])e;nelit tires  fe)r 
sued)  issue;i’s  will  haye;  n)inin)al  e;ffe;cl  on 
the;ir  MLRs  anel  re;l)<tte;s  uneler  this 
assuneplie)!).  sinex;  their  e:urre;nl 
e;xpe;nelitures  are;  heletw  the  eairrent 
eleeluedie)!)  limits. 

lssue;i's  with  lower  rebate  j)ayn)ents  as 
a  result  of  the;se  aeljustments  will  neeel 
to  se;ntl  fe;we;r  re;l)ale  notiex;s.  anel 
the;ix;fore;.  will  have;  leiwer 
aeh))inistrative  ex).sts  ix;late;el  te)  ixihiites 
anel  rehale;  ne)liex;s. 

D.  AIi(n'n(itivt;s  ConHidmed 
Risk  Aeljustment 

We  ex)nsiele;re;el  .State  flexibility  lor 
risk  iieljustneent.  This  eijiliem  weeulel  have 
alle)we;il  .States  te)  ele;ve;le)p  .State;-spe;edfie: 
ed)iiraede;rislie:s  hut  it  wenilel  have; 
resultetel  in  few  Feeie;ial  slanelarels  hv 
whied)  te)  e.e)m])e;nsate;  feir  risk.  This  final 
rule;  ele;scrihe;s  a  HILS  risk  aeljustme;))! 
n)e;the)elole)gy  hut  alle)ws  .St;ite;s  te)  se;e;k 
1 II  LS  ai)j)re)val  for  alternate; 
n)e;thoelole)gie;s  htiseel  e)n  e:rite;ria 
e;stahli.she;el  in  this  final  rule.  This 

ex) n)j)re)i))ise  gives  .Stiite;s  se)n)e 
fle;xil)ility  hut  alse)  i  t;eltiex;s  the;  hurelen 
on  i))tilti-.Slate;  i.ssuers  anel  the;  Feelei'al 

ge) ve;i'nn)enl. 

Re;insuranex; 

We  ])re)pe).seel  .Slate  fletxihilily  to 
e;stahlish  the  reinsuranex;  program  in  the; 
Pix;n)iim)  .Stahilizatie)!)  Rule.  This  optiein 
woulil  have  alleiweel  for  .Stale 
inneivatie)!).  hut  it  weiulel  have  gre;atly 
int:ix;a.seil  the;  aelministnitive;  hurelen  ein 
self-insureel  gieiup  health  plans,  nnilti- 
.Stale  i.ssuers  anel  the  Feeleral 
ge)ye;inn)ent.  A  national  ajiiireiaed)  is 
n)e)re;  effiedent  anel  less  expensive. 
Me)re;e)ver.  we  he;lie;ve;  that  unifoin) 
reinsuriinex;  ])ayme;nt  ])ai'an)e;te;i's  eleliver 
])ayn)e;nts  where;  they  aie  neei.st  ne;e;ele;el  — 
te)  i.ssueirs  with  high  exist  edainis  in  the; 
ineliviehial  market.  (’.entralize;el 
ex)lle;e:tie)n  eif  exintrihiitiems,  an  annual 
exintrihutiem  anil  jiayment  sedie;iluli;,  as 
we;ll  as  a  national  contrihution  lale 
liroviile;  a  more;  e;ffoedive;  approaed)  to 
stabilize;  |)re;n)itmi.s,  while  eie;cie;asing 
aelminislnitiye;  hui  elen. 

Risk  Oorrielors 

Flsewhere  in  this  issue  of  the  Federal 
Register,  we;  are;  imjilementing  an 
alternative  to  our  eaiiTent  pe)lie:y,  uneler 
whied)  the  risk  exirridor  ixilculation 
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inotliodologv  coniparos  plaii-sjauntic  th 

all()\val)k;  costs  (adjusted  claims)  to  a  mi 

target  amount  (adjusted  premiums).  In  In 
order  to  align  the  risk  corridor  SI 

calculation  methodology  with  the  single  rii 
risk  ])ool  reejuirements  finalized  at  th 

§  15(>. HO.  we  are  modifying  the 

definition  of  “allowahle  costs”  lor  the  vi 
risk  corridors  calculation  at  t?  1  ."iH-fiOO  w 
such  that  "allowahle  costs”  are  f-' 

calculated  in  a  manner  consistent  with  a 
the  single  risk  pool  reciuirement  for  d 

premiums.  We  helieve  that  this 

aj)j)roach  will  better  align  risk  shaiiug  a 
under  the  program  with  how  issuers  v 

will  he  recpiired  U)  set  rales.  We  address  f 
the  burden  associated  with  this  f 

apiDi'oach  in  the  (.ollection  ol  j 

Information  Section  of  the  interim  iinal 
rule  with  comment  “Amendments  to  the  ^ 
1 11  IS  Notice  of  Benefit  and  Bayment 
Barameters  for  2014”,  published  ‘ 

elsewhere  in  this  is.sue  of  the  federal 
Register. 

Advance  Bavments  ol  the  Bremium  lax 
Credit  and  Cost-Sharing  Kediulions 
As  discussed  in  section  lll.K.4.i.  we 
considered  reriuiring  QHB  i.ssuers  to 
provide  cost-sharing  reductions  to 
Indians  by  waiving  the  co.st  sharing  as 
approin’iate,  rather  than  assigning  the 
eligible  Indian  to  a  particular  plan 
variation.  However,  we  helieve  this 
alternative  ai)i)roach  would  he  too 
burdensome  lor  issuers  to  implement  in 
the  short  term.  As  discussed  in  sec'.lion 
lll.Iv4.e,  we  are  issuing  an  interim  iinal 
rule  with  comment  to  ))rovide  QllB 
issuers  with  the  option  to  submit  data 
about  the  actual  amount  of  cost-sharing 
reductions  using  an  alternate 
methodology  for  purposes  of  jjaymmit 
rei'.onciliation.  This  alternative  will 
provide  greater  llexihility  to  issuers  and 
may  reduce  the  reijorting  burden  for 
some  issuers.  We  desc:rih(!  the  burden 
associated  with  this  alternative  in  the 
Collection  of  Information  Section  ol  the 
interim  final  ride  with  comment 
“Amendments  to  the  HHS  Notice  of 
Benefit  and  Bayment  Barannhers  tor 
2014”,  pid)lished  elsewhere  in  this  issue 
of  the  Federal  Register. 


the  oi)tion  of  offering  a  single  QMB  to 
employees  would  sim])lity  the  transition 
from  curnmt  market  jiractices  to  the 
SIKIB.  We  will  hi;  projMjsing  further 
rulemaking  tc)  ease  the  transition  from 
the  current  market  to  the  SHOB. 

We  considered  a  range  of  threshold 
values  for  determining  which  issuers 
would  he  suhjcict  to  tlu;  QHB 
cerlificalioii  requirement  linking  M'h 
and  FF-SHOB  i)arlicii)ation  and  clu)se  a 
threshold  (20  percent  market  share)  that 
minimizecl  the  numher  ol  i.ssuers 
affected  hv  the  certification  requirement 
while  still  ensuring  that  at  least  one 
large  issuer  in  each  State  would  offer 
QHBs  in  the  FF-SHOB. 


User  B'ees 

We  considered  calcnlating  user  t(!e.s 
on  a  per  ca])ita  basis,  hut  that  a])])roach 
fails  to  adjust  for  iiremium  variation  and 
geographic  wage  diiterences.  and 
commenters  suggest  that  most  issuers 
and  stakeholders  prefer  that  such  costs 
he  calculated  as  a  ])en;entage  of 
premium. 

SI  lOB 

We  considered  making  no  change  to 
the  emplover  o])tions  in  the  M*— SHOl  , 
but  concluded  that  allowing  employers 


H.  Ri^giilaioiy  Fhxihility  Act 

The  Regulatory  Flexibility  Act  (.'i  j. 

IJ.S.C.  001  ct  scq.)  (RFA)  reriuires 
agencies  to  jnepare  a  final  regulatory 
flexibility  analysis  to  describe  the  y 

imijact  of  the  final  rule  on  small  j 

(Mitities.  unle.ss  the  hixid  of  the  agent. \  ^ 

can  certify  that  the  rule  will  not  have  a  ^ 

si'mificant  economic  impact  on  a  ^ 

substantial  number  of  small  entities.  ^ 

The  RFA  generally  defines  a  “small  I 

entity”  as  (1)  A  proitrietary  firm  meeting  ^ 
the  sizti  stiindartls  ol  the  Sintdl  Busintiss 
Afhninistration  (SBA).  (2)  a  nol-lor- 
l)rofit  organiziilion  that  is  not  dominant 
in  its  field,  or  (H)  a  small  government 
jurisdiction  with  a  poi)ulation  ol  less 
than  .'jO.OOO.  States  and  indiviiluals  are 
not  included  in  the  definition  of  “small 
entity.”  HHS  u.ses  a  change  in  revennes 
of  more  than  three  to  five  percent  as  its 
measure  of  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  final  rule  contains  rules  lor 
jiremium  stabilization  ])rograms 
required  of  bealth  plan  issuers  and  selt- 
insnred  group  healtb  plans.  These 
])rograms  include  the  risk  adjustment 
program,  the  transitional  reinsuraiK.e 
l)rogram  and  tlu;  temporary  risk 
t:orridor.s  programs.  Because  vyc;  bidieve 
that  few  insurance  firms  otfering 
conq)r(diensiv(!  luialth  insuranr.e 
policies  fall  below  tbe  size  thre.sholds 
for  “small  entities”  establish(;d  by  the 
vSBA,  we  do  not  believe  that  a  Iinal 
reguiatory  flexibility  analysis  is  iHupiired 
with  respect  to  such  firms. 

For  purposes  ol  tlu?  Rl'A,  we  (ixpec.t 
,1  the  following  types  ot  entities  to  be 
affected  bv  this  final  rule;  (1)  Health 
insurance  i.ssuers;  (2)  health  insurance 
plan  spon.sors;  (3)  applicable 
rinnsurancc!  entiti(!s;  (4)  risk  adjustment 
entities;  (5)  self-insured  group  bealth 
plans  and  (H)  third-i)arly  administrators. 
We  believe  that  health  insurance  issuers 
and  i)lan  spon.sors  would  be  classilied 
under  tbe  North  American  Industry 
^  Classification  System  (NAICS)  code 


524114  (Direct  Health  and  Medical 
Insurance  Carriers);  api)licable 
reinsurance  entities,  risk  adjustnumt 
entities  and  third  ])arty  administrators 
would  be  classified  under  NAICS  codes 
.'j2413()  (Reinsurance  (iarriers).  5242t)H 
(Actuarial  Services)  and  524292  (Third 
Bai  ty  Ailminislration  of  lnsuran(;e)- 
Acc.ording  to  SBA  size  standards, 
entities  with  average  annual  rec.eipts  ol 
.S7  million  or  le.ss  would  be  considered 
small  entities  for  these  NAKiS  codes. 

Issuers  could  possibly  be  classified  in 
921491  (HMO  Medical  Centers)  and.  il 
this  is  the  case,  the  SBA  size  standard 
would  be  SIO  million  or  less. 

Based  on  data  from  Medical  Loss 
Ratio  annual  report  submissions  for  the 
2011  MLR  reporting  year,  there  are  22 
small  entities  (companies),  each  with 
le.ss  than  S7  million  in  earned 
premiums,  that  oiler  individual  or  groiq) 
health  insurance  coverage  and  would 
therefore  be  subject  to  the  i)rovision.s 
related  to  MLR.  'Thirty  six  peri;ent  ()f 
these  small  issuers  belong  to  bolding 
groups,  and  many  if  not  all  ol  these 
small  issuers  are'likely  to  have  other 
lines  of  business  that  would  result  in 
'  tbeir  revenues  exceeding  S7  million. 

We  believe  that  a  number  of  sponstirs 
of  self-insured  grouj)  bealth  plan.s  c;ould 
(jualify  as  “small  entities.”  'This  Iinal 
rule  sjiec.ifies  that  ihird-iiarly 
administrators  may  incur  the 
operational  costs  asso(;ialed  with 
submitting  reinsuraiu:e  contributions  to 
HHS.  We  do  not  believe  that  the 
reinsurance  contribution  amount  or  tbe 
operational  cost  associated  with 
submitting  tbe  contribution  are  likely  to 
result  in  a  ebange  in  revenues  of  more 
than  3  to  5  iieriient  for  a  substantial 
number  of  .sidf-insured  group  health 
plans  or  third-jiarty  administrators  that 
meet  the  definition  of  a  small  entity.  We 
reipiested  comment  on  whether  the 
small  entities  affected  by  the  jiroposed 
i-nle  have  been  fully  identified.  We  also 
requested  comment  and  information  on 
]K)tential  costs  for  the.se  entities  and  on 
any  alternatives  that  we  .should 
consider. 

CjOmnwnt :  We  received  no  comments 
(kI  on  whether  the  small  entities  described 
in  this  rule  have  been  hilly  identified  or 
on  ]K)tential  co.sts  to  them.  However, 
one  State  expressed  con(;ern  that  the 
number  of  small  self-insured  entities  is 
;  expected  to  grow  and  could  cause  an 
uneven  playing  field  il  not  inchuled  in 
nl  reinsurance  contribution  assessments. 

'The  State  said  maintaining  a  level 
irs.  jilaying  field  is  desirahle  so  as  not  to 
ors  provide  additional  incentive  to  self- 
1  insure  and  thereby  deny  emjdoyees  the 
consumer  protection  aiqilicable  to 
insured  products  on  the  Exc.hange. 
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liesponstr.  \Yi:  are  awan;  that  a  ot  : 

•growing  nuniher  of  small  entities  may  aii! 
consider  self-insnring  since  sell-insured  thi 
groups  are  exempt  from  community  nn 

ratings  and  minimum  health  care  ah 

iMmefits.  HUS  will  c.ollect  reinsuranc.e  he 
contrihutions  on  a  per  enrollee  basis  c;o 

from  all  self-insured  group  health  plans  ha 
regardless  of  their  size.  This  will  help  go 
ensure  that  entities  are  not  incentivized  hr 
to  self-insun?  in  order  to  avoid  making  oi 
niinsurance  contrihutions.  Because  ai 

these  contrihutions  will  he  calcadated 
on  a  |)er  ca|)ila  basis,  we  l)i!lie\’e  that  is 
it  unlikely  that  the  aimumt  of  these 
contributions  (or  the  operational  costs 
associated  with  making  the.se  ” 

contrihutions)  will  result  in  a  significant 
change  in  revenue  for  a  sid)stantial  ‘  ^ 

numher  ot  small  entities.  h 

In  this  final  rule,  we  establish 
r(?(iuirements  on  emplovers  that  choose  h 
to  participate  in  a  .SHOi’  Exchange.  As  a 
discussed  above,  the  SI lOB  is  limit(;d  by  r 
statute  to  employers  with  at  least  one  i 
hut  not  more  than  100  employees.  For  ‘ 
this  reason,  we  expect  that  many  ‘ 

(iinployers  would  mei!t  the  SBA  ‘ 

.standard  for  small  entities.  We  do  not  < 
iMilieve  that  the  regulation  imposes 
r(!(piir(!m(!nts  on  employers  otleiing 
h(;alth  insurance  through  SI  lOB  that  are  > 
more  restrictive  than  the  curniiit  > 

r(!(pnr(!m(;nts  on  small  employers 
offering  employ(!r-si)onsored  coverage. 

For  example,  tiie  FF-SH()B  will 
g(?n(!rallv  match  existing  minimum 
j)articipation  rates  in  the  outsiile 
market.  Additionally,  as  di.scu.ssed  in 
the  regulatory  impact  analysis,  we 
believe  the  employee  choicf?  option  will 
ultimately  provide  greater  choice  for  the 
emj)lovee  among  QUBs  and  issuers. 
iMiiiefiitinghoth  emi)loyer  and  employee 
and  simplifying  the  ])rocess  lor  the 
emjjlover  of  admini.stering  multiple 
health  benefit  plans  while  allowing  a 
SHOB  to  let  an  emi)loyer  choose  one 
plan  eases  tlu?  transition  irom  the 
current  marketplace.  We  heliev(;  the 
])roce.sses  that  we  have  (jstahlished 
constitute  the  minimum  amount  ol 
n!(juir(!nu!nts  necessary  to  imj)h;ment 
statutorv  mandates  and  accomi)lish  our 
|)olit;v  goals,  and  that  no  a])i)ropriate 
regulatory  alternatives  could  he 
d(!V(!loped  to  lurther  lessen  tlu; 
com])liance  hurd(!n. 

K  I  Unfunded  Xhindatas 

.Section  202  of  the  Unfunded 
Mandates  Reidrm  Act  of  1005  (UMRA) 
r(!(pur(!S  that  agiiiudes  a.sses.s  antic. i|)at(!d 
costs  and  benefits  and  take  certain  othcir 
actions  before  issuing  a  final  nde  that 
iiu;lud(?s  any  fcjclciral  mandate?  that  may 
result  in  expenditures  in  any  one  yi?ar 
by  a  State,  local,  or  Tribal  governments, 
in  the  aggrt?gate.  or  by  the  private  .sector. 


of  Slot)  million  in  lt)t)5  dollars,  updated 
annually  tor  inilation.  In  201.1.  lh<it 
threshoid  is  approximately  S141 
million.  Although  we  have  not  been 
able  to  cpiantify  the  usc?r  f(?(?s  that  will 
he  associated  with  this  nde.  the 
combined  administrative  cost  and  user 
i(?(?  impact  on  .State?.  loe;al,  or  1  rihal 
ge)ve?rnme?nts  and  the?  private?  se?c,te)i  may 
he  above  the?  thre?shold.  Earlier  ixa  tions 
of  this  RIA  eionstitute  our  UMRA 
analysis. 


(j’.  Fcdandisin 

Exeeaitive  Order  i:iK12  estahli.shes 
e;ertain  re?eiuire?me?nts  that  an  agene;y 
must  nu?e?t  when  it  ])re)nudgate?.s  a  iinal 
rule?  that  impose?s  substantial  eliree:! 
costs  on  State  and  loeael  governinents. 
pre?-e?mpts  State?  law,  or  oth(?rwist?  has 
Fede?ralism  implieaetions.  13e?e:ause?  .State?s 
have  flexibility  in  designing  their  risk 
adjustment,  reinsuranea?.  and  Exe;hange?- 
relateel  i)rograms,  .State?  de?e;isions  will 
idtimatelv  influenea?  both  administrative 
e?xpe?nse?s  and  ove?rall  pre?miums.  State?s 
are?  not  re?eiuired  to  e?stahlish  a  risk 
adjustment  or  reinsuranea?  program,  or 

an  Exc.hange?.  ,  ,  i 

In  HHS’s  vie?w,  while  this  hnal  rule? 
does  not  imi)e)se?  substantial  dire?e:t 
re?eiuireme?nt  e.osts  on  Slate  and  loeafl 
gov(?rnments.  this  re?gidation  has 
Fe?de?ralism  implic-ations  due  to  eliree.l 
e?ffe?e:ts  on  the  elistrihulion  of  power  and 
re?sponsihilitie?s  among  the?  .Slate?  and 
Federal  governments  relating  to 
de?te?rmining  .standards  relating  to  health 
insuranea?  that  is  e)ile?re?el  in  the 
individual  and  small  grouj)  inarke?ts. 
Eae:h  .State  e?le?e;ting  to  establish  a  risk 
aeljuslme?nt  or  reinsuranea?  program  oi 
an  Exe;hange  must  aelo])!  the  Fede?ral 
standards  ea)ntaine?d  in  the  Allordahle 
Care  Ae;l  and  in  this  final  nde.  or  have? 
in  e?ffe?e;t  a  State  law  or  re?gulalion  that 
implements  these  Federal  standards. 
However,  HHS  antici])ates  that  the 
Fe?de?ralism  imi)lie:atie)ns  (if  any)  are? 
suhslanlially  mitigated  h(?e;ause?  under 
the?  statute,  State?s  have?  c,he)iea?s 
re?garding  the?  strue:ture?  and  governanea? 
of  the?.se?  programs.  Additionally,  the? 
Affordable  Clare  Act  does  not  re?epiire? 
.Stale?s  to  establish  lhe?s(?  programs:  il  a 
Slate?  ele?cts  not  to  e?.stal)lish  lh(?se? 
j)re)grams  (or  the  .State’s  risk  aeljuslm(?nt 
|)re)gram  or  Exchange?  is  not  ap])rove?el), 
HHS  mu.st  (?stal)lish  and  o])e?rate?  these? 
j)rograms  in  th.it  .Stale. 

In  ea)mpli<mea?  with  the?  ri?eiuire?me?nt 
of  Exe?c.ulive?  Ord(?r  i:u:32  that  age?ne;ie?s 
d  examine?  e:le)sely  any  pe)lie:ies  that  imiy 
?r  have?  Feeleralism  imi)lie:ations  eu'  limit 
the?  ])e)lie;y  making  eiise;re?tie)n  ol  the? 
.State?s,  1 IHS  lues  e?ngage?d  in  ellorts  to 
e.onsult  with  anel  work  ea)e)pe?rative?ly 
i.  with  afiec.teel  .State?s.  inedueling 
»r.  piirtieaijating  in  ea)nle?re?ne:e  e;afls  with 


iinel  atteneling  ea)nfe?re?nea?s  e)f  the? 
N;itie)n;il  A.ssoe;iatie)n  of  Insuranea? 
Cle)mmissie)ne?rs,  anel  eaensulting  with 
.State?  insuranea?  oilie.ials  e)n  an 
individual  heisis. 

Througheuit  the?  proe.ess  ol  ele?ve?loi)ing 
this  final  rule.  HHS  has  atte?mi)te?el  to 
halanea?  the?  State?s’  inte?re?sts  in 
re?gulaling  he?iilth  insuranea?  issuers,  anel 
Clongress'  intent  to  provide  iiea.ess  to 
Afforelahle?  lnsurane:e?  Exchange?s  for 
eaensumers  in  every  Steite?.  By  doing  so. 
it  is  HHS's  view  that  we?  have?  e.omi)lie?el 
with  tlie?  re?eiuire?me?nts  e)f  Exe?eaitive? 
()rde?r  1:h:}2. 


List  of  Suhjeeds 

45  CFIi  Part  153 

Aehninistrative  practiea?  anel 
proea?elure,  Adve?rse  selection,  Heedth 
e;are?,  He?alth  insuranea?.  He?alth  reea)rels. 
Organization  anel  fune:tions 
(Ue)ve?rnme?nt  eegeneiies).  Bremium 
stcihilization.  Re?])e)rting  anel 
re?ea)rdke?eping  re?eiuire?me?nls, 

Re?insunmea?,  Risk  adjustment.  Risk 
eairridors.  Risk  mitigeition.  Steite?  anel 
loc.al  governments. 

45  CPU  Part  155 

Administrative  jiraeetiea?  anel 
]ire)ea?elure?,  He?allh  e;are?  aea;ess.  Health 
insuranea?,  Re?porting  anel  re?ea)relke?e?ping 
re?eiuire?me?nts.  State?  anel  leic.al 
geivernments.  Cost-sharing  reeluc.liems. 
Aelvanea?  peiyments  eif  premium  tax 
eaedit.  Aeiministratiem  anel  eaileailation 
of  aelvanc.e?  jiayments  oi  the?  premium 
leix  credit.  Blau  venial  ions,  Aeduarial 
veilue. 

45  CPU  Part  15(i 

Administrative?  jireiediea?  anel 
))re)ea?ehne?.  Advertising,  Advisory 
(le)mmitte?e?s.  Broke?rs.  C^ainllied  ol 
inte?re?.st.  Consumer  protectiem,  Ciiant 
pre)gremis-he?edth,  (jremts  aehninistieition. 
He?alth  care.  Health  insuranea?,  Health 
maintenane;e?  organizeitiem  (HMC)), 

He?alth  re?ea)rels.  Hosjiitals,  Ame?rie:an 
Inelian/Alaska  Neilives,  Individuals  with 
eliseihilities.  Leiem  pre)grams-he?alth. 
Orgeinizatiein  anel  funedieins 
(Ceivernment  ageneeies),  Meelicaiel, 

Buhlie;  assi.stemea?  programs.  Repenting 
anel  re?ea)rdke?e?])ing  re?epiire?ments,  Steite? 
anel  loeail  geivernments.  Sunshine  Ae:t. 
Te?e;hnie:eil  assistance.  Women,  emel 
Youth. 

45  CPU  Part  157 

Employee?  he?ne?iit  plans.  Health 
insuremea?,  He?eilth  meiinteneme:e? 
orgeinizatiein  (HMO),  Health  reeairds. 
Hospitals,  Indians.  Individuals  with 
eliseihilities.  Organization  anel  limedienis 
(Ceivernment  eigenenes).  Meelieaiid, 

Buhlie:  eissisteineee?  programs,  Reiieirting 
and  ree.orelkeieiiing  reepiirements.  Safety, 
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State  and  local  governments.  Sunshine 
Act,  'rechnical  A.ssi.stance,  W^omen,  and 
Youth. 

45  CFH  Part  155 

Administrative  practice  and 
])rocednn!,  (Haims,  Health  can;,  Ihuilth 
insurance,  Ihialth  |)lans,  penalties, 
Rei)orting  and  recordkeei)ing 
re(|uirements.  Premium  revenues. 
Medic:al  lo.ss  ratio.  Rehating. 

For  the  reasons  set  Idrlh  in  the 
pniamhle,  the  De])artment  ol Health  and 
1  Inman  S(!rvices  amends  4.5  CIFR  jjarts 
1.53.  15.5,  1.5(j,  157  and  158  as  set  forth 
l)(;lo\v: 

PART  153— STANDARDS  RELATED  TO 
REINSURANCE,  RISK  CORRIDORS, 
AND  RISK  ADJUSTMENT  UNDER  THE 
AFFORDABLE  CARE  ACT 

■  1 .  The  authority  citation  for  ])art  1 53 
continues  to  read  as  follows: 

Aulhorilv:  .Secs.  1311,  1321.  1341-1343. 
Pul).  1,.  lll'-14«,  24  .Slat.  11‘). 

■  2.  Section  153.20  is  amended  hv 
revising  the  definitions  of  “Contributing 
entity”,  “Risk  adjustment  covered  i)lan” 
and  “Risk  adjustment  data  collection 
ai)])roach”  to  read  as  follows: 

§153.20  Definitions. 

***** 

(lontrihuiing  entity  means  a  health 
insurance  issuer  or  self-insured  grouj) 
health  ])lan.  A  self-insured  grou])  health 
])lan  is  responsible  for  the  reinsurance 
contributions,  though  it  may  elect  to  u.se 
a  third  partv  administrator  or 
administrative  .services  only  contractor 
for  transfer  of  the  reinsurance 
contributions. 

***** 

Risk  adjustment  covered  plan  means, 
for  the  pur|)ose  of  the  risk  adjustment 
program,  any  health  in.suranc:e  coverage 
offered  in  the  individual  or  small  group 
market  with  the  exception  of 
grandfathered  health  plans,  group 
health  insurance  coverage  described  in 
§  14(). 14.5(c)  of  this  suhchajiter, 
individual  health  insurance  coverage 
described  in  §148.220  of  this 
subchapter,  and  any  plan  determined 
not  to  be  a  risk  adjustment  covered  plan 
in  the  a])])lical)le  Federallv  certified  risk 
adjustment  melhodologv. 
***** 

Risk  adjustment  data  coUection 
approach  means  the  specific  procedures 
hv  whic.h  risk  adjustment  data  is  to  he 
.stored.  collec:ted,  accessed,  transmitted, 
and  validated  and  the  applicable 
timeframes,  data  formats,  and  privacy 
and  security  standards. 
***** 

■  3.  Sec:tion  153.100  is  amended  hv — 


■  A.  Revising  j)aragraph  (a)(1). 

■  B.  Removing  paragra])h  (a)(2). 

■  C.  Redesignating  paragraphs  (a)(3)  and 
(4)  as  paragraphs  (a)(2)  and  (3). 

■  D.  Revising  newlv  designated 
paragraph  (a)(2). 

■  li.  Removing  paragra])h  (a)(.5). 

■  F.  Revising  i)aragra])h  (d)(1). 

■  (1.  Removing  paragra])h  (d)(2). 

■  Ik  Redesignating  paragraphs  (d)(3) 
and  (4)  as  ])aragraphs  (d)(2)  and  (3). 

■  I.  Revising  newly  designated 
])aragraj)h  (d)(2). 

■  |.  Removing  paragraph  (d)(.5). 

■  K.  Redesignating  jjaragraph  (d)(0)  as 
paragra])h  (d)(4). 

■  The  revisions  read  as  follows: 

§  1 53.1 00  State  notice  of  benefit  and 
payment  parameters. 

(a)  *  *  * 

(1)  Modify  the  data  rerjiiirements  for 
health  insurance  issuers  to  receive 
reinsurance  payments  from  those 
specified  in  the  annual  HI  IS  notice  of 
benefit  and  payment  parameters  for  the 
applicable  benefit  year; 

(2)  (Collect  additional  reinsurance 
contributions  under  §  1.53.220(d)(1)  or 
u.se  additional  funds  for  reinsurance 
payments  under  §  1.53.220(d)(2):  or 
***** 

(d)  *  *  * 

(1)  Adhere  to  the  data  iH!{|uirements 
for  health  insurance  issuers  to  receive 
reinsurance  payments  that  are  specified 
in  the  annual  HIkS  notice  of  hmiefit  and 
pavment  parameters  for  the  a])])licable 
benefit  year; 

(2)  Forgo  the  collection  of  additional 
reinsurance  contributions  under 

§  1.53.220(d)(1)  and  the  use  of  additional 
funds  for  reinsurance  pavments  under 
§  1.53.220(d)(2): 

***** 

■  4.  Section  153.110  is  amended  hv: 

■  A.  Revising  paragrajjh  (a). 

■  B.  Removing  paragraph  (h). 

■  C.  Redesignating  paragra])h  (c)  as 
])aragra])h  (b)  and  revising  newly 
designated  jiaragraph  (h). 

■  D.  Riulesignating  paragraph  (d)  as 
])aragrai)h  (c). 

■  F.  Removing  newlv  designated 
])aragraph  (c:)(2). 

■  F.  R(;de.signating  ])aragraph  (c)(3)  as 
paragrai)h  (c)(2). 

■  (k  Removing  newly  designated 
l)aragraph  (c)(4). 

■  11.  Removing  newlv  designated 
paragra])h  (c)(.5). 

■  1.  Redesignating  j)aragraph  (c)(0)  as 
])aragraph  (c)(3). 

■  ).  Removing  paragraph  (e). 

■  K.  Redesignating  j)aragraph  (f)  as 
paragra])h  (d). 

The  revisions  nxnl  as  follows; 


§  1 53.1 1 0  Standards  for  the  State  notice  of 
benefit  and  payment  parameters. 

(a)  Data  reepurements.  If  a  .State  that 
establishes  a  reinsurance  program  elects 
to  modifv  the  data  rerjiiirements  for 
health  insurance  issuers  to  receive 
reinsurance  payments  from  those 
sj)ecified  in  the  annual  HIkS  notice  of 
benefit  and  payment  parameters  for  the 
a])plicahle  benefit  year,  the  .State  notice 
of  bemefit  and  payment  parameters  must 
s])ecify  those  modifications. 

(h)  Additional  collections.  If  a  .State 
that  establishes  a  reinsurance  ])rogram 
elects  to  collect  additional  funds  under 
§  1.53.22()(d)(l )  or  u.se  additional  funds 
for  reinsurance  pavments  under 
§  1.53.220(d)(2),  the  .State  mu.st  i)ul)li.sh 
in  the  State  notice  of  benefit  and 
|3ayment  parameters  the  following: 

(1)  A  de.scrij)tion  of  the  purpo.se  of  the 
additional  c:ollection.  including  whether 
it  will  he  used  to  cover  reinsurance 
payments  made  under  §  153.232. 
administrative  c;ost.s,  or  both; 

(2)  The  additional  contribution  rate  at 
which  the  funds  will  he  collected:  and 

(3)  If  the  ])urpose  of  the  additional 
collection  includes  reinsurance 
payments  (or  if  the  .State  is  using 
additional  funds  for  reinsurance 
jjayments  under  §  ].53.22()(d)(2)),  the 
.State  supplemental  reinsurance 
pavment  parameters  nupiired  under 
§  1.53.232. 

***** 

■  5.  .Section  153.210  is  amended  by 
revising  paragraph  (a)(2)  and  adding 
|)aragraph  (e)  to  read  as  follows: 

§  1 53.21 0  State  establishment  of  a 
reinsurance  program. 

(a)  *  *  * 

(2)  If  a  State  contracts  with  or 
establishes  more  than  one  ajjplicable 
reinsurance  entity,  the  .State  mu.st 
ensure  that  each  a]j])licahle  reinsurance 
entity  oi^erates  in  a  di.stinct  geographic 
area  with  no  overlap  of  jurisdiction  with 
any  other  ajiplicahle  reinsurance  entity. 
***** 

(e)  Reporting  to  HUS.  Each  State  that 
establishes  a  reinsurance  i)rogram  must 
ensure  that  each  ap])licahle  reinsurance 
entitv  provides  information  regarding 
recpiests  for  reinsurance!  payments 
under  the  national  contribution  rate; 
made  under  §  153.410  for  all 
niinsurance-eligible  i)lan.s  for  each 
(luarter  during  the  a|)plicat)le  benefit 
vear  in  a  manner  and  timeframe 
e.sfahli.shed  by  HIkS. 

■  0.  .Section  153.220  is  amended  by — 

■  A.  Revising  paragraph  (a). 

■  B.  Removing  paragra])h  (h). 

■  C.  Redesignating  paragraph  (c)  as 
])aragraph  (h). 

■  0.  Removing  paragraph  (d). 
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■  K.  Redesignating  ])aragraj)li  (e)  as 
paragraph  (c). 

■  F.  Revising  newly  designatcul 
l)aragraph  (c)(2). 

■  (I.  Removing  paragraj)!!  (f). 

■  H.  R(Mlesignating  paragraj)h  (g)  as 
paragra|)h  (d). 

■  I.  Revising  newly  designated 
jiaragraph  (d). 

■  1.  Removing  paragraph  (h). 

The  n'visions  read  as  follows: 

§153.220  Collection  of  reinsurance 
contribution  funds. 

(a)  Collections,  if  a  Stale  establishes  a 
I'einsurance  program.  HI  IS  will  collect 
all  reinsuranci!  contributions  from  all 
contrihuting  entities  for  that  .State  under 
the  national  contribution  rate. 
***** 

((.)  *  *  * 

(2)  Payments  to  the  II..S.  Treasury  as 
de.scril)(!(l  in  paragraph  (h)(2)  if  this 
.section;  and 
***** 

(d)  Additional  Stctte  collections.  If  a 
.State  establishes  a  reinsurance  j)rogram: 

(1)  The  .State  may  elect  to  collect  more 
than  the  amounts  that  would  he 
collected  ha.sed  on  tlu;  national 
contrilnition  rate  s(!l  forth  in  the  annual 
HH.S  notice  of  benefit  and  pavment 
param(!ters  for  the  applicable  InMndit 
year  to  provide: 

(1)  Funding  for  admini.strative 
expt!ns(*s  of  th(!  applicable  reinsurance! 
(Mitity;  or 

(ii)  Additional  funds  for  reinsurance! 
|)ayme!nts. 

(2)  A  .State  may  use  aelelitieenal  funels 
whie;h  were!  ne)t  e:e)lle!e:te!el  as  aelehtie)nal 
rein.surane:e!  e;e)ntributie)ns  unele!r  this 
part  fe)r  re!insurane:e  paym(!nts  unele!r  the 
.State  sup])le!me!ntal  jjavnumt  parame!te!rs 
uneler  §  1.5,3.232. 

***** 

■  7.  .Se!e:tie)n  1.53.230  is  re!vise!el  te)  rexiel 
as  fe)lle)W.s: 

§  153.230  Calculation  of  reinsurance 
payments  made  under  the  national 
contribution  rate. 

(:i)  Kli;.>il)ility  for  reinsnrance 
jMivinents  under  the  national 
reinsnnnice  parameters.  A  he!alth 
insurane:e  issue!!'  eef  a  re!in.surane;e!- 
eiligible  plan  be!e:e)me!.s  eligible!  fe)r 
re!insurane;e  paymemts  freem 
e:e)ntributie)n.s  uneleM'  the!  natieenal 
e:e)ntributie)n  rate!  when  its  e:laims  ce)sts 
leer  an  inelivielual  enrolle!e!’.s  e:e)ve!n!el 
be!ne!fit.s  in  a  benefit  ye!ar  e!xe:e!e!(l  the! 
natie)nal  attae:bmc!nt  |)oint. 

(b)  National  reinsnrance  payment 
parameters.  The!  nation.il  re!insurane;e! 
payment  parameiters  fe)r  e!ae;h  benefit 
yenir  e:e)mmene:ing  in  2014  anel  eneling  in 
2010  set  fe)rth  in  the  annual  IIH.S  ne)tie:e! 
e)f  be!ne!fit  anel  j)ayme!nt  parame!te;rs  tor 


e!ae;h  apphe;able!  be!ne!fit  ve!ar  will  ap])lv 
with  re!spe!e:t  te)  re!insurane:e!  piiyments 
maele  fre)m  ce)ntributie)ns  re!e:e!ive!el  iinele!!' 
the  natieenal  e;e)ntribntion  rate!. 

(e:)  Natiomd  reinsnrance  pavnuntts. 
l'i:ie:b  reinsuraneie  payment  made!  frenn 
e:e)ntributie)ns  re!C(!ive!el  unele!r  the 
natie)nal  e:ontrii)ution  rate!  will  bi! 
e:ale:ul;ite!el  as  the!  pre)eluct  e)f  the!  national 
e:e)insurane:e!  rate  multiplieel  bv  the 
hesilth  insurane:e!  issuer's  e:laims  e:osts 
feer  an  inelivielual  e!nre)lle!e!’s  e;e)ver)!el 
benefits  that  the  hexilth  insurane:e  issue!!' 
ineairs  in  the  a|)])lie;able!  be!ne!fit  ye!ar 
between  the  natieenal  att:ie;hme!nt  point 
anel  the  natie)nal  re!insurane:e!  e:ai). 

(el)  Uniform  adjustment  to  natiomd 
reinsnrance  ixivinents.  If  Hll.S 
eletermines  that  all  re!insurane:e! 
payments  re!e]ue!.ste!ei  unele)r  the  natienial 
payment  i)arame!te!rs  fre)m  all 
re!insurane:e!-e!ligible  ])lans  in  iill  .States 
fe)!'  a  benefit  year  will  e!xe:e!e!el  all 
re!insurane;e!  e:e)ntributions  e:olle!e:te!el 
unele!!'  the  natienial  e:e)ntribution  rate  in 
all  .Statens  feir  an  a|)phe;able!  b(!ne!fit  ve!ar. 
HITS  will  eleten  inine  a  unifen'in  ])re)  rata 
aeljustme!nt  tei  be!  applieiel  te)  all  sue;h 
reepie!sts  fe)r  re!in.sur:me:e  i)ayments  fe)r 
all  .State!s.  Fae;h  apphe:able!  reinsurane:e! 
e!ntity.  e)r  HH.S  on  l)e!halfe)fa  .St.ite!.  must 
riHluce  all  reapiests  ibr  re!lnsurane;e 
|)ayme!nts  tor  the  ;ii)i)lie:able!  bi!ne!fit  ye!ar 
l)y  iiny  aelju.stment  reupiireel  iiiiile!!'  this 
paragra])h  (el). 

■  8.  .Se!e:tie)n  1,53.232  is  adele!el  te)  resiel  as 
fe)lle)ws: 

§  153.232  Calculation  of  reinsurance 
payments  made  under  a  State  additional 
contribution  rate. 

(a)  State  supplemented  reinsnrance 
payment  parameters.  (1)  If  a  .State 
e!.stabhshe!s  a  re!insurane:e  preigram  anel 
ele!e;ts  te)  e;e)lle:e:t  aelelitional  e;e)ntributie)ns 
unele:r  §  1 .53.220(el)(l  )(ii)  e)r  use 
aelehtie)nal  funels  Ibr  reinsurane:e! 
payments  unele!r  ^  1 .53.220(el)(2).  the 
.State  must  set  sui)|)le!mental  reinsurane:e 
payment  piinmuiters  using  one:  e)r  me)re! 
e)f  the  fe)lle)wing  me!the)els: 

(1)  De!e;re!asing  the:  natie)nal  attae:hme:nt 
pe)int: 

(ii)  lne;ri!asing  the:  natie)nal 
re!insurane:e!  e:ap;  e)r 

(iii)  lne:re!<ising  the:  niitie)nal 
e:e)insurane;e!  rate. 

(2)  The:  .State:  must  einsure:  tluit 
iielditie)n<il  r)!insurane:e!  e;e)ntributie)ns 
anel  funels  |)roje!e:teel  te)  be  ree:e!ive!el 
unele:!'  §  1 .53.220(el)(l  )(ii)  <mel 

§  1.53.220(el)(2).  as  a|)i)lie:able!.  for  ;iny 
iipphe;able!  benefit  yesir  iire:  rexiseniably 
e:ale;!ilate!el  te)  e:e)V)!r  aelelitional 
re!ins!n'ane:e!  paynie!!its  that  are:  proje!e;te!el 
te)  be:  maele  eenly  !inele:r  the  .State 
s!i])ple:me!ntiil  !'e!ins!U'ane;e  |)ayme!nt 
|)ara!ne!te!rs  (that  will  ne)t  be:  paiel  !inele:r 


the  mitie)nal  ])i!yment  parametens)  for 
the  give!!!  bi!!ie!fit  year. 

(3)  All  iipphe:able!  !'e!i!is!ini!K:e!  e!!ititie!S 
i!i  ii  .Stiite  ce)lle!e:ti!ig  ailehtio!ial 
!'e!i!is!!!'a!u:e!  e;e)nt!'ib!!tie)!is  !n!ist  c!|)plv 
the:  .State:  s!!|)])le!!ue!!ital  !'e!i!is!!n!!ie:e! 
pi!y!!ie!!t  i)a!'a!ne!te!!'s  eistieblished  !!!iile!' 
paragra])!)  (a)(1)  e)f  this  se!e:tio!i  wbe:!! 
e:ale:!!lati!ig  !'e!i!!S!!r;i!ie;e:  i)ay!ne!!its. 

(b)  General  reejnirement  for  pavimmts 
under  State  snpj)lement(d  reinsnrance 
parameters.  (;e)!it!'ib!!tie)!is  e:e)lli!e:te!el 
!!!ide!'  §  1 .53.220(il)(l  )(ii)  eer  f!!!i(ls  !!!!ele!!' 

§  1.53.220(el)(2).  as  a])])he:able!.  !i!!!st  be: 
<!pplie!el  towarels  !'e!ep!e!.sts  fe)!' 

!'e!i!is!i!'ane;e!  pav!!ie!!its  !naele!  !!!ieli!!'  the 
.State  s!ipple!!ne!!ital  !'e!i!is!!!'a!ie:e! 
payments  pa!'a!neite!'.s  for  eae:!)  bemefit 
venu'  e:e)!n!ne!!ici!ig  in  2014  a!iel  eneling  i!i 
2010. 

(e:)  Hligihility  for  reinsurance 
payments  under  State  supplemented 
reinsureme:e  parenneeters.  If  a  .State 
e!stabhshe:s  .State  s!!])j)leme!ntal 
!'e!ins!!!'a!ie:e!  paveuenit  ])a!'ame!te!rs  !!!iele!!' 

§  1.53.232(a)(l ),  <i  !'e!i!is!!rane;e!-e!hgibli‘ 
l)la!i  be!e:e)!nes  e!hgible!  for  re!ins!!!'a!!e:e! 
])ay!ne!nts  fro!n  e:ontrib!!tie)!is  eeeuler 
§  1.5.3. 220(el)(l)(ii)  e)!'  hmels  !!!idi!!' 

§  1.53.220(el)(2).  as  apphe;able!.  if  its 
i!u:!!!'!'e!el  e:lai!!!s  e;osts  fe)!'  an  inihviel!!al 
e!!U'ollee!’s  e:e)ve!re!d  be!!ie!fits  i!i  the: 
:ipi)lie;;!ble!  bemefit  yeuer: 

(1)  Fxe:ee!el  the:  .Stiete:  S!ip])le!!ne!nt<!l 
i!tt;!e;l!!!ie!!it  pe)i!it  set  forth  in  the  .State: 
!!e)tie:e!  e)f  be!!ie!fit  anel  ])ay!ne!nt 
]);i!'a!ne!te!rs  Ibr  the  a])])licable!  be!U!fit 
yeiar  if  a  .State  has  establishe!el  seech  <! 
s!!p])le!!i!e!!ital  attae:li!!!e!!it  ])e)i!it  eenele:!' 
§ir)3.232(a)(l)(i); 

(2)  Exe;e!eel  the  !iatie)!i<!l  reieiseeraeie:!! 
e;ap  set  ibrth  iei  the:  aemeeal  HH.S  ne)tie:e! 
of  beeiefit  aeiel  payeeiemt  ])a!'ame!te!rs  feer 
the  applie:able!  beeiefit  year  if  a  .State  has 
e:sti!blishe!el  a  .State  seejejeleenental 
re!i!is!!!'ane:e  cap  eeneler 
§1.53.232(a)(l)(ii);  or 

(3)  Exe:e!ed  the  natieenal  attachmeeit 
peeint  set  forth  in  the  aenieeal  HH.S  ne)tie:e! 
e)f  be!!u:fit  aeiel  pavmeent  jearaeneeters  feer 
the  ai)])lie;able  beeiefit  yexir  if  a  .State  has 
eistablisheul  ;!  s!!p])le!ne!!ital  e:e)i!is!!!'ane;e 
rate:  eeneier  §  1 .53.232(a)(l  )(iii). 

(el)  Peivments  uneler  Steite 
suppUemented  reinsuremce  ijeireuneters. 
Eae;h  re!in.s!!!'a!ie:e!  pavment  emede  ire)!!! 
t:e)!it!'ib!!tie)!!s  re!e:e!ive!el  eeneler 
§  1.53.220(el)(l  )(ii)  eer  ibnds  eenele)!' 

§  1.53.220(el)(2).  i!s  ap])lie:i!ble!.  will  be 
e:ale;!!late!el  with  !'e!spe!e:t  te)  a!)  isseeeer's 
i!!e;!!!'!'e!el  e:li!i!!!s  e:e)sts  Ibr  ;u!  ieieliviehi.!! 
e!!!!'e)lle!e!’s  e:()ve!!'(!el  beeeeefits  iee  the: 
applie:able!  beaeefit  ye:.!!'  <is  the  s!!!!)  e)f  the 
Iblleewieig: 

(1)  If  the  .State  has  establisheel  a  .State 
s!!pi)le!!!!e!!!tal  i!ttae:h!!!e!!t  poieet.  te)  the 
e!xte!!!t  the  isseeer’s  i!ie;!!!'!'e!el  e:lai!ns  e;e)sts 
(br  .s!!e:h  benefits  in  the  a])i)lie:able! 
beeeiefit  year  e!xe;ee:el  the  .State 
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su])j)lenu!ntal  attachment  point  hut  do 
not  exceed  tlie  national  attachment 
point,  the  ])rodn(:t  of  such  claims  costs 
l)(4\veen  the  State  sni)])lemental 
attachment  point  and  the  national 
attachment  point  multiplied  hv  the 
national  coinsurance  rate  (or.  if  the  State 
has  established  a  State  supj)lemental 
coinsurance  rate,  the  .State  su])j)lemental 
c:oinsurance  rate): 

(2)  If  the  .State  has  e.stahlished  a  .State 
sn|)plenu!ntal  reinsurance  caj).  to  the 
ext(;nt  the  issuer’s  incurred  claims  costs 
for  such  benefits  in  the  ap])licahle 
heindit  year  exceed  the  national 
reinsurance  cap  hut  do  not  exceed  the 
State  supplemental  reinsurance  cap.  the 
product  of  such  claims  costs  between 
the  national  reinsurance  caj)  and  the 
.State  sujjplemental  reinsurance  caj) 
multiplied  by  the  national  coinsurance 
rate  (or.  if  the  .State  has  established  a 
.State  sup])lemental  coinsurance  rate,  the 
.State  supplemental  coinsurance  rate): 
and 

(3)  If  the  .State  has  established  a  .State 
su])])lemental  coinsurance  rate,  the 
product  c)f  the  i.ssuer’s  incurred  claims 
costs  for  such  benefits  in  the  applicable 
luMiefit  year  hetweiai  the  national 
attaf:hment  poiid  and  the  national 
reinsurance  ca])  nmltii)lie{l  hv  the 
difference  between  the  .State; 
sni)i)leinental  coinsurance  rate  and  the 
national  coinsurance  rate. 

(e)  Vniforin  (Kljuslinani  to  jxivinonts 
niidor  Stoto  supplomantol  ivinsiimnco 
povinont  poroniotors.  If  all  reepiested 
reinsurance  ])ayment.s  under  the  .State 
supjjlemental  reinsurance  parameters 
calculated  in  accordance  with  paragraph 
(a)(1)  of  this  .section  from  all 
reinsurance-eligible  plans  in  a  .State  for 
a  h(;nefit  year  will  exceed  all 
reinsurance  contributions  collected 
under  §  l.'13.22()((l)(l)(ii)  or  funds  under 
S  1. '5.3. 220(d)(2)  for  the  applicable  benefit 
year,  the  .State  must  determine  a 
uniform  ])ro  rata  adju.stment  to  he 
aj)pliod  to  all  such  reque.sts  for 
reinsurance  jiayments.  Each  api)licahle 
reinsurance  entity  in  the  .State  must 
reduce  all  such  recpie.sts  for  reinsurance 
payments  for  the  a])])licahle  benefit  year 
by  that  adjustment. 

(f)  Liinitdtions  on  poyinonts  undor 
Stato  supplemental  reinsurance 
parameters.  A  .State  must  ensure  that: 

(1)  The  ])aym(;nt.s  made  to  i.s.su(;r.s 
must  not  exceed  the  i.ssuer's  total  ])aid 
amount  for  the  reinsurance-eligible 
claim(.s):  and 

(2)  Any  n;maining  additional  funds 
for  reinsurance  ])avments  collected 
under  §  1  .')3.220(d)(l  )(ii)  must  he  u.sed 
for  reinsurance  payments  under  the 
.State  supplemental  reinsurance 
payment  parameters  in  snh.secpient 
benefit  years. 


■  0.  .Section  1  .'5.3.234  is  added  to  read  as 
follows: 

§  1 53.234  Eligibility  under  health 
insurance  market  rules. 

A  reinsurance-eligible  i)lan's  cov(;r(;d 
claims  costs  for  an  enrollee  incurred 
prior  to  tin;  application  of  the  following 
provisions  do  not  count  towards  either 
the  national  reinsuranci;  |)ayment 
parameters  or  the  .State  supplemental 
reinsurance  pavmeid  parameters:  4.'5 
CFR  147.102.  147.104  (.subject  to 
147.14.'5).  147.10(5  (subject  to  147.14.'5). 

1. '5(5. 80.  and  suhi)art  B  of  j)art  l.'5(5. 

■  10.  .Sec:tion  1.'53.23.'5  is  added  to  read 
as  follows: 

§  1 53.235  Allocation  and  distribution  of 
reinsurance  contributions 

(a)  Allocation  of  reinsurance 
contributions.  HH.S  will  allocate  and 
disburse  to  each  State  operating 
reinsurance  (and  will  distribute  directly 
to  issuers  if  HH.S  is  oi^erating 
reinsurance  on  h(;half  ofa  .State), 
rein.surance  contributions  collected 
from  contributing  entities  under  the 
national  contribution  rate  for 
r(;insurance  payments.  Tin;  dishur.si;d 
funds  would  he  based  on  tin;  total 
r(;(|U(;st.s  for  reinsurance  ])ayin(;nts  made 
und(;r  tin;  national  r(;insuranc(;  payment 
l)arann;ters  in  all  .States  and  sul)mitt(;d 
under  ^  1. '53.410.  net  of  any  adjustment 
under  1  .'53.23()(d). 

(h)  H.xcess  reinsurance  contributions. 
Anv  r(;iusuranc(;  contributions  collected 
from  contributing  entities  under  the 
national  contribution  rate  for 
rein.surance  i)aynu;nts  for  any  h(;nefit 
year  hut  unused  for  the  api)licahle 
benefit  year  will  he;  us(;d  for  rein.surance 
j)aymeid.s  under  the  national 
r(;insurance  payment  jjarameters  for 
subsequent  benefit  years. 

■  11.  .Section  l.'53.24()  is  amendcHl  by 
revising  paragra])h.s  (a)  and  (h)  and  by 
adding  a  n(;w  jiaragraph  (d)  to  read  as 
follows: 

§  1 53.240  Disbursement  of  reinsurance 
payments. 

(a)  Data  collection.  If  a  State 
establishes  a  rein.surance  program,  the 
.State  must  ensure  that  tin;  ap])licahle 
r(;in.suranci;  entity: 

(1)  (lollects  (lata  r(;(iuir{;(l  to  determine 
r(;insurance  paym(;nt.s  as  (l(;.scrih(;d  in 

1. '53. 230  and  Si •'53.2.32.  as  applicable, 
from  an  issuer  of  reinsuranc(;-eligihle 
plans  or  is  i)rovid(;(l  acc(;.ss  to  such  data, 
according  to  tin;  data  r(;(iuirenn;nts 
.sp(;cified  by  the  .State  in  the  .State  notice 
of  benefit  and  ])ayun;nt  j)arann;ters 
d(;.scrihe(l  in  suhpart  B  of  this  part. 

(2)  Mak(;.s  reinsurance  payments  to 
the  issuer  ofa  reinsuranc(;-eligihle  plan 
after  r(;ceiving  a  valid  claim  for  paynnmt 


from  that  health  insurance  is.suer  in 
accordance;  with  the  r(;quirement.s  of 
S  1.53. 410. 

(3)  Brovid(;.s  a  proc(;.s.s  through  which 
an  is.su(;r  of  a  rein.suranc(;-(;ligil)l(;  i)lan 
that  doi;s  not  gein;rate  individual 
(;nrolh;e  claims  in  the  normal  course  of 
business  may  u.se  e.stimat(;d  claims  costs 
to  make  a  r(;(piest  for  payment  (or  to 
submit  data  to  he  considered  for 
rein.surance  payments)  in  accordance 
with  the  r(;{|niremenls  of  §  1.53.410.  'Hie 
.State  must  ensure  that  such  r(;(|U(;.st.s  for 
reinsurance  paynuad  (or  a  subset  of 
such  r(;(|U(;.sts)  an;  sul)j(;ct  to  validation. 

(h)  Notification  of  reinsurance 
payments.  For  each  a})])licahle  benefit 
year. 

(1)  A  .State,  or  HH.S  on  h(;half  of  the 
.State,  mu.st  notify  issuers  annually  of: 

(i)  Reinsurance  payments  under  the 
national  paym(;nt  })arameter.s.  and 

(ii)  Reinsurance  ])ayments  under  the 
.State  .siq)plemental  ))ayim;nt  paramet(;rs 
if  aj)])licahle.  to  he  made  for  the 
applicahh;  benefit  y(;ar  no  later  than 
June  30  of  the  y(;ar  following  the 
applicahh;  hcaiefit  y(;ar. 

(2)  A  .State  must  ])rovide  to  (;ach 
is.suer  ofa  reinsuranc(;-eligil)le  ])lan  the 
calculation  of  tot.d  r(;insurance  ])avment 
r(;(iu(;sts.  on  a  (piarterly  basis  during  the 
applicable  h(;nefit  y(;ar  in  a  tim(;frame 
and  maimer  .sp(;cifi(;d  by  HH.S.  made 
under: 

(1)  'I'he  national  reinsurance  jiaynnait 
parameters,  and 

(ii)  .State  .suj)pl(;mental  rein.surance 
payments  param(;ters  if  ajiiilicahle. 
***** 

(d)  Privacy  and  security.  (1)  If  a  .State 
(;stal)lislu;.s  a  rein.surance  program,  the 
.State  must  ensure  that  the  ajiplicahh; 
reinsurance  entity's  colh;ction  of 
personally  identifiable  information  is 
limited  to  information  r(;asonahly 
necessary  for  u.se  in  the  calculation  of 
rein.surance  jiayments.  and  that  us(;  and 
dischxsure  of  personally  identifiable 
information  is  limit(;d  to  those  purposes 
for  which  the  jn;r.sonally  identifiable 
information  was  coll(;cted  (inchuling  for 
purpo.ses  of  data  validation). 

(2)  If  a  .State  (;.stal)lislu;.s  a  reinsurance 
])rogram.  the  .State  must  ensun;  that  the 
applicable  rein.surance  entity 
imphanents  .s(;curity  standards  that 
])rovide  administrative,  physical,  and 
t(;chnical  safeguards  for  the  p(;r.sonally 
identifiable  information  consi.stent  with 
tin;  .s(;curitv  .standards  (lescril){;(l  at  4.5 
CFR  l(i4.3()8.  1(54.310.  and  1(54.312. 

■  12.  .Section  1.53.310  is  amended  by: 

■  A.  Red(;.siguating  paragraphs  (c)  and 
(d)  as  paragrajihs  (e)  and  (f). 
resp(;ctivelv. 

■  B.  Adding  new  paragra])h.s  (a)(4).  (c) 
and  (d). 
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The  additions  read  as  lollows: 

§153.310  Risk  adjustment  administration, 
(a)  *  *  * 

(4)  B(!ginning  in  201.').  any  Slate  that 
is  aj)|)n)V(!(l  to  opmate  an  lixchangc;  and 
elec:ts  to  operate  risk  adjiistiiKMit  hot  has 
not  been  apjjroviHl  by  HllS  to  operate 
risk  adiiistinent  prior  to  publication  of 
its  State  notice;  of  b(;nelit  and  payment 
parameters  for  the  applicable;  l)e;ne;fit 
ye;ar.  will  tbrge)  imple;mentatie)n  e)f  all 
Stiite;  fnne;tie)ns  in  this  snbpart.  anel  HHS 
will  e:arrv  eent  all  e)f  the;  preevisieens  e)f 
this  snbpart  een  be;half  e)f  the;  State;. 
***** 

(e;)  S’/ee/e;  nisponsihilitv  for  risk 
(idjiistmont.  (1)  A  State  operating  a  risk 
aeljnstment  preegram  feer  a  be;ne;fit  year 
iiuist  aehninister  the;  a))plie-.able; 

Feelerally  e.ertifieel  risk  aeljnstment 
me;thoele)le)gy  through  an  e;ntity  that — 

(1)  Is  e)|)eratie)nally  re;aelv  te) 
imple;me;nt  the;  ai)plie;able;  Fe;ele;rally 
e:e;rtifie;el  risk  aeljnstmeait  me;thoele)le)gy 
anel  i)re)e;e;ss  the;  re;snlting  payme;nts  anel 
eliarges;  anel 

(ii)  Has  e;xpe;rie;ne:e;  re;le;vant  te) 
e)pe;rating  the;  risk  aeljnstme;nt  preegram. 

(2)  The;  State;  must  e;nsnre;  that  the;  risk 
aeljnstme;nt  e;ntity  e:e)mplie;s  with  all 
applie:able;  pre)visie)ns  e)f  sid)i)art  1)  e)f 
this  peirt  in  the;  aelministration  e)f  the; 
a|)|)lie:able;  F(;ele;rallv  e:e;rtifie;el  risk 
aeljnstme;nt  me;the)ele)le)gy. 

(.3)  The;  State  must  e;e)ndne:t  e)V(;rsight 
anel  meniiteering  eef  its  risk  aeljn.stment 
pre)gram. 

(el)  (Jnriificolioii  for  o  State  to  operate 
risk  adjastinent.  (1)  Te)  be;  a])])re)ve;el  bv 
HHS  te)  e)pe;rate;  risk  aeljnstme;nt  nnele;r  a 
])artie;nhir  Feelerallv  e:e;rtifie;el  risk 
aeljnstment  me;the)ele)le)gy  leer  a  beaiefit 
ye;ar.  ii  Slate;  must  establish  that  it  anel 
its  risk  aeljnstmeait  entity  me;e;t  the 
.stanelarels  se;t  feerth  in  ])aragra])h  (e:)  e)f 
this  .seelion. 

(2)  Te)  e)btain  sne;h  appre)val.  the  State 
must  submit  te)  HHS.  in  a  form  anel 
maimer  .spe;e:ifie;el  bv  HHS.  e;viele;ne:e;  that 
its  risk  aeljnslme;nt  entity  me;e;ts  the;se 
.standards. 

***** 

■  13.  .Se;e:tion  1. 53. 320  is  ame;nele;el  by 
revising  paragra])hs  (a)(1)  anel  (a)(2)  te) 
re;ael  as  fe)lle)w.s: 

§153.320  Federally  certified  risk 
adjustment  methodology. 

(a)  *  *  * 

(1)  The;  risk  aeljnstment  me;thoelole)gy 
is  ele;ve;le)pe;el  by  HHS  anel  |)nblishe;el  in 
the;  appiie;able;  annual  HlhS  ne)tie:e;  of 
b(;nefit  anel  payme;nt  parame;te;rs:  eer 

(2)  An  alte;rnate;  risk  ;ieijnslme;nt 
nu;the)eie)le)gy  is  snbmitteel  by  a  Stale  in 
ae;e:e)relane:e;  with  §  1.53.330,  revieweel 
anel  e:e;rtifie;el  by  HHS.  ami  pnbli.sheel  in 


tbe  applie:able;  annual  HHS  ne)tie:e;  of 
be;ne;fit  anel  payme;nt  ])aramete;rs. 
***** 

■  14.  Se;ctie)n  1 53.330  is  ameneleel  bv — 

■  A.  Ke;ele;signaling  jearagraph  (b)  as 
l)aragra|)h  (e;). 

■  11.  Aeidingnew  i)aragraj)h  (b). 

Tbe;  aelelitieens  ri;ail  as  follows: 

§  1 53.330  State  alternate  risk  adjustment 
methodology. 

***** 

(b)  Evaluation  criteria  for  alternate 
risk  adjnstinent  methodology.  An 
alternate;  risk  aeljnstment  me;tbe)ele)le)gy 
will  be;  e:e;rtifie;el  by  HHS  <is  ;i  F(;ele;rally 
e;e;rlifie;el  risk  aeljn.stment  methoeloleegy 
ba.se;el  e)n  the;  folleewing  e;rite;ria: 

(1)  The;  e:rite;riii  li.ste;el  in  paragra])h 
(a)(2)  e)f  this  se;e:tie)n; 

(2)  Whether  the  methe)ele)le)gy 
e:e)mplie;s  with  the;  re;e|inr(;menls  of  this 
snbpart  D: 

(3)  Wbelher  the;  me;thoele)le)gy 
;ie;e;e)nnls  tor  risk  sele;e:tie)n  <ie;ro,ss  m(;tal 
levels;  anel 

(4)  \Yhe;the;r  e;ach  e)f  the;  e;le;me;nts  e)f 
the;  me;the)elologv  are;  aligneel. 
***** 

■  15.  Se;e:tion  153.340  is  ame;nele;el  hv 
revising  paragni])!)  (b)(3)  to  re;;iil  its 
fe)llows: 

§  1 53.340  Data  collection  under  risk 
adjustment. 

***** 

(b)  *  *  * 

(3)  If  <1  Stcite;  is  e)|)e;rating  a  risk 
aeljnstment  ])rogrimi,  the;  State;  must 
e;nsnre;  tlnil  ;mv  e;e)lle;e:tie)n  e)f  |)e;rse)ncdlv 
ielentifiable;  infeermalion  is  limiteel  te) 
infe)rmiition  re;ase)nably  ne;e;e;ssiiry  fe)r 
use  in  the;  applie:able;  risk  aeljn.stment 
meielel.  e:alcnlalie)n  e)f  ])hm  ave;riige; 
ae;lnarial  risk.  e)r  e:ale;nlatie)n  e)f 
])ayments  anel  e:harge;.s.  Fxe:ept  for 
|)nrpe)se;.s  e)f  elata  valielatieen,  the  State; 
may  ne)t  e:e)lle;e:t  e)r  sleere;  any  personallv 
iele;ntifiable;  infeermation  leer  use  as  a 
imiepie  iele;nlifie;r  for  an  e;nre)lle;e;'s  elata. 
unless  .sne:h  inleermatieen  is  maske;el  or 
e;ne;rvpte;el  by  the  issne;r.  with  the;  key  to 
thiit  niiisking  eer  e;ne;ryptie)n  withhelel 
fre)m  the;  .State;.  Use  :mel  eli.se:le)snre;  e)f 
l)e;r.sonally  iele;ntifiiible;  infeermatieen  is 
iimileei  to  those;  pnrpe).se;s  leer  whie;h  the; 
])e;rse)nally  ielentifi.ible;  iide)rmalie)n  wiis 
e:e)lle;e:le;el  (ine:lneling  lor  pnrpe).se;.s  e)f  elata 
valielatieen). 

***** 

■  10.  .Se;e:lie)n  1 53.300  is  iielele;el  te) 
snbpiirt  I)  te)  re;ael  as  fe)lle)W.s: 

§  1 53.360  Application  of  risk  adjustment  to 
the  small  group  market. 

Fnre)lle;e;s  in  a  risk  aeljn.stment  e:e)ve;re;el 
])lan  mn.sl  be;  iissigneel  te)  the  ap])lie:able; 
risk  pe)e)l  in  the;  .State;  in  whie:h  the; 


e;mple)ye;r’s  pe)lie;y  was  fileel  anel 
;il)])re)\'e;ei. 

■  1 7.  .Se;e:lie)n  1 53.400  is  re;vise;el  te)  reael 
iis  fe)lle)w.s: 

§  153.400  Reinsurance  contribution  funds. 

(ii)  (ienend  recpdrennmt.  Ibiedi 
e:e)ntribnting  entity  mn.st  make; 
re;insnr;me:e;  e:e)nlribntie)ns  <nmnallv:  :it 
the;  natie)nal  e:e)ntribntie)n  r.ite;  leer  all 
re;insnr;me;e;  e:e)ntribnlie)n  e;nre)lle;e;s.  in  <i 
imnmer  .s])e;e:ifie;el  bv  HlhS;  anel  at  the; 
adelitieenal  .State;  supplemental 
e:e)ntrihntie)n  nite  if  the;  Stiite  has  e;le;e:te;el 
te)  e:olle;e:l  aeieiitional  e;e)ntribntie)ns  nneler 
§  153.220(el)(l).  in  a  manne;r  .s])ee:ifie;el 
by  the;  State. 

(1)  A  e:e)ntribnling  entity  must  make 
reinsnrane;e  e;e)ntribntion.s  for  its  self- 
insnreel  group  health  ])lan.s  <mel  health 
insm'cme:e  i:ove;rage;  e;xce;})t  to  the;  e;xte;nt 
thiit: 

(1)  .Sne:h  pliin  or  e;e)ve;riige;  is  ne)t  major 
me;elie:al  e:e)ve;rage;; 

(ii)  In  the;  e:ii.se;  e)f  health  in.snrime:e; 
e:e)ve;rage;.  sne:h  e:e)ve;riige;  is  not 
e:e)n.siele;re;el  to  be  part  of  an  i.ssne;r's 
e:omme;re:iiil  boe)k  of  business; 

(iii)  ,Sne:h  pliin  or  e:ove;rage;  is 
expatriiite  heiilth  e:e)ve;riige;,  as  defineel  by 
the  .Se;e:ri;tiirv:  or 

(iv)  In  the  e:iise  of  e;mp!e)ve;r-proviile;el 
health  e;ove;riige;.  sne;h  i:e)ve;riige;  ii])))lie;s 
te)  inelivieliiiils  with  re;s])ee:t  te)  whie;h 
heneifits  nnele;r  Title  XYllI  e)f  the  Ae:t 
(Me;eiie;iire;)  are;  ])rimiiry  nneie;r  the; 
Me;elie;iire;  .Se;e:e)neliirv  Favor  rides  nneler 
.se;e:tie)n  18()2(h)  e)f  liie  Act  iinel  the; 
re;gnliitie)n.s  issneel  the;re;nniie;r. 

(2)  Ae:e;e)relingly.  as  .sj)ei:ifie;el  in 
j)iiriigriiph  (ii)(l)  of  this  .see:tie)n,  ii 
e:e)ntribnting  entity  is  not  reepiireel  te) 
make  e:e)ntrihntion.s  on  behalf  of  the; 
fe)llowing: 

(i)  A  .se;lf-insnre;el  green])  heealth  plan  eer 
he;iilth  insnriine:e  e:e)ve;riige  that  eionsists 
sole;ly  of  e;xe:e;pteel  benefits  as  elefineel  by 
se;e:tie)n  2791  (e:)  e)f  the;  PUS  Ae:t; 

(ii)  (]e)\’e;riige;  e)ffe;re;el  by  an  issuer 
nnele;r  ce)ntrae:t  to  jeroviele  bemefits  nneler 
anv  of  the;  feellowing  titles  e)f  the;  Ae;t: 

(A)  Title;  XVIll  (Me;elie:iire); 

(B)  1'itle;  XIX  (Me;elie:aiel);  eer 

((i)  Title;  XXI  (Chilelren’s  He;iillh 
ln.snrime;e;  Progriim); 

(iii)  A  Feeleiral  or  .Slate  high-risk  ])e)ol. 
ine:lneiing  the;  Pre-Existing  (ieenelitie)!) 
insnrane-.e;  iMan  Program: 

(iv)  Basie:  health  jelan  e;e)ve;riige;  eeffereel 
by  i.s.sne;rs  nnele;r  e;e)ntriie:t  with  a  .State;  as 
de;.se;ribe;el  in  se;i:tion  1331  e)f  the 
Afforeliible;  (iiire  Ae;l; 

(v)  A  heiiilth  re;imbnrse;me;nt 
arrangement  within  the;  meaning  eif  IR.S 
Ne)tie:e;  2002^5  (2002-2  HB  93)  or  any 
snbse;e|ne;nt  applie;able;  gnielane:e;.  that  is 
inle;grate;el  with  a  self-insnreel  green]) 
health  ])lan  eer  health  in.snrane:e; 
e:e)\'e;rage;; 
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(vi)  A  health  savings  account  within 
the  meaning  of  section  223((1)  of  tlie 
(io{l(!: 

(vii)  A  healtli  flexil)l(!  spending 
arrangement  witliin  the  meaning  of 
.section  12.')  of  the;  (lode: 

(viii)  An  employee  a.sslstam;e  ])lan, 
dis(!ase  management  program,  or 
wellness  i)rogram  that  do(!s  not  provide 
major  medical  cov(!rage; 

(ix)  A  sto])-loss  policy  or  an 
indemnity  nMiisurance  ])olicv: 

(x)  TRKIARE  and  other  militarv  health 
lumefits  for  active  and  retired  iiniidrnuKt 
services  personnel  and  their 
de]K!ndents; 

(xi)  A  plan  or  coverage  provided  hy  an 
Indian  Tribe  to  Tribal  members  and 
their  s])ouses  and  dejjendents  (and  other 
l)er.sons  of  Indian  desc.ent  c:losely 
affiliated  with  the  Tribe],  in  the  ca])acity 
of  the  Tribal  members  as  Tribal 
memhcM's  (and  not  in  their  ca])acity  as 
current  or  former  emj)loyees  of  the  Trilx! 
or  their  dependents): 

(xii)  Health  programs  o])erated  under 
the  authority  of  the  Indian  Health 
Service:  or 

(xiii)  A  self-insured  group  health  |)lan 
or  health  insurance  coverage  that 
(H)nsists  sohdy  of  benefits  for 
])re.scription  drugs. 

(h)  Indict  r(;(]iiit(;iudnts.  Mach 
contributing  (mtity  mn.st  submit  to  HHS 
data  recpiiiHul  to  substantiate  the 
contribution  amounts  for  the 
contributing  entity,  in  the  manmn  and 
tinudrame  specified  hy  HHS. 

■  18.  Section  1. 'll!. 40.')  is  added  to  ixsad 
as  follows: 

§  153.405  Calculation  of  reinsurance 
contributions. 

(a)  In  ;^(;nnml.  The  reinsurance 
contribution  required  from  a 
contributing  entity  for  its  reinsuranc.e 
contribution  enrollees  during  a  benefit 
year  is  calculated  by  imdti])lving: 

(1)  The  number  of  covered  lives  of 
reinsurance  contribution  enrollees 
during  the  a])plicahle  benefit  year  for  all 
plans  and  coverage  described  in 

§  l.')3.40()(a)(l )  of  the  contributing 
(Mitity:  by 

(2)  The  contribution  rate  for  the 
apj)licahle  benefit  vear. 

(h)  Anmuil  nnrollnunit  couni.  No  later 
than  November  1.')  t)f  benefit  year  2014. 
201.'),  or  2010.  as  ap])lical)le,  a 
contrihiiting  entity  mn.st  submit  an 
annual  enrollment  count  of  the  numhcM' 
of  covered  lives  of  reinsurance 
contribution  enrolle(!s  for  the  a])plical)le 
benefit  year  to  HHS.  The  count  must  lx; 
d(;termined  as  s])ecified  in  ])aragraj)h.s 
(d)  or  (e)  of  this  .section,  as  ai)plical)le. 

(c)  Notificniion  and  pavincnt.  (1) 
Within  30  days  of  the  submission  of  the 
annual  enrollment  count  de.scrih(!d  in 


paragra])h  (h)  of  this  .section  or  hy 
D(!ceml)er  1.')  of  the  ap))licahle  hemdit 
yiiar,  whichevi!!'  is  later,  HHS  will  notify 
the  contributing  imtity  of  the 
reinsurance  contribution  amount  to  he 
])aid  for  the  applicable  hemdit  v(!ar. 

(2)  A  contrihuling  entity  must  remit 
reinsurance  contributions  to  HIKS 
within  .10  days  after  the  date  of  the 
notification. 

(d)  Procedures  for  counting  covered 
lives  for  health  insurance  issuers.  To 
determine  the  numh(!r  of  covered  lives 
of  reinsurance  c;ontril)ution  enrollees 
under  a  health  insurance  ])lan  fora 
hemdit  year,  a  health  insurance  i.ssuer 
must  u.se  one  of  the  following  methods: 

(1)  Adding  the  total  number  of  lives 
covered  for  each  day  of  the  first  nine 
months  of  the  benefit  year  and  dividing 
that  total  hy  the  number  of  days  in  the 
first  nine  months: 

(2)  Adding  the  total  numbin'  of  lives 
covered  on  any  date  (or  more  dates,  if 
an  equal  numbin'  of  dates  are  used  for 
each  quarter)  during  the  same 
corresponding  month  in  each  of  the  first 
three  quarters  of  the  benefit  year,  and 
dividing  that  total  by  the  number  of 
dates  on  which  a  count  was  made.  For 
this  ])ur|)ose,  the  same  months  must  he 
used  for  each  quarter  (for  example 
lanuary.  A])ril  and  )nly)  and  the  date 
used  for  the  .second  and  third  quarter 
must  fall  within  the  same  week  of  the 
quarter  as  the  corresponding  date  u.sed 
for  the  first  quarter:  or 

(.1)  Multi|)lying  the  average  numher  of 
policies  in  effect  for  the  first  nine 
months  of  the  benefit  vear  hv  the  ratio 
of  c.overed  lives  per  policy  in  effect, 
calculated  using  the  prior  National 
Association  of  Insurance  Ciommissiimers 
(NAIC)  Supplemental  Health  Hare 
Exhibit  (ora  form  filed  with  the  issuer's 
State  of  domii:ile  for  the  most  recent 
time  ])eriod). 

(e)  Procedures  for  counting  covered 
lives  for  self-insured  group  health  plans. 
To  determine  the  numher  of  covered 
lives  of  reinsurance  contribution 
enrollees  under  a  self-insured  grou]) 
health  ])lan  for  a  benefit  year,  a  plan 
must  u.se  one  of  the  following  methods: 

(1)  One  of  the  methods  specified  in 
either  paragraph  (d)(1)  or  |)aragraph 
(d)(2)  of  this  section: 

(2)  Adding  the  total  numher  of  lives 
covered  on  any  date  (or  more  dales,  if 
an  eciual  nnmher  of  dates  are  u.sed  for 
each  quarter)  during  the  same 
corresi)onding  month  in  each  of  the  fir.st 
three  quarters  of  the  benefit  year 
(])rovided  that  the  date  u.sed  for  the 
second  and  third  quarters  must  fall 
within  the  same  week  of  the  quarter  as 
the  corresponding  date  u.sed  for  the  first 
quarter),  and  dividing  that  total  by  the 
numher  of  dates  on  which  a  count  was 


made,  except  that  the  numher  of  lives 
covered  on  a  date  is  calculated  by 
adding  the  numher  of  participants  with 
.self-only  coverage  on  the  date  to  the 
product  of  the  numher  of  particij)ant.s 
with  coverage  other  than  self-onlv 
coverage  on  the  date  and  a  factor  of 
2.35.  For  this  ])ur])ose.  the  same  months 
must  he  used  for  each  quarter  (for 
exam|)le.  )anuary.  April,  and  |uly):  or 

(3)  Using  the  numl)er  of  lives  covered 
for  the  benefit  year  calculated  based 
upon  the  "Annual  Return/Re|)orl  of 
Employee  Benefit  Plan”  filed  with  the 
Department  of  Labor  (Form  .5.500)  for  the 
last  a])plicahle  lime  j)eriod.  For 
purpo.ses  of  this  paragraph  (e)(3).  the 
numher  of  lives  covered  for  the  benefit 
year  for  a  plan  offering  only  self-only 
coverage  equals  the  sum  of  the  total 
participants  covered  at  the  beginning 
and  end  of  the  benefit  year,  as  reported 
on  the  Form  5500,  divided  hy  2.  and  the 
number  of  lives  covered  for  the  benefit 
year  for  a  ])lan  offering  .self-only 
coverage  and  coverage  other  than  self- 
only  coverage  equals  the  sum  of  the 
total  particii)ants  covered  at  the 
beginning  and  the  end  of  thi;  benefit 
vear.  as  reported  on  the  Form  5500. 

(fl  Procedures  for  counting  covered 
lives  for  group  health  i)lans  with  a  self- 
insnred  coverage  option  and  an  insured 
coverage  option. 

(1)  To  determine  the  numher  of 
covered  lives  of  reinsurance 
contribution  enrollees  under  a  groiq) 
health  plan  with  a  .self-insured  coverage 
o])tion  and  an  insured  coverage  option 
for  a  benefit  vear.  a  ])lan  must  u.se  one 
of  the  methods  specified  in  either 
paragraph  (d)(1)  or  paragra])h  (d)(2)  of 
this  .sei'.tion. 

(2)  Notwithstanding  paragra|)h  (0(1),  a 
])lan  with  multiple  coverage  options 
may  use  any  of  the  counting  methods 
specified  for  self-insured  coverage  or 
insured  coverage,  as  applicable  to  each 
option,  if  it  determines  the  numher  of 
covered  lives  under  each  o])tion 
se])arately  as  if  each  coverage  option 
jji'ovided  major  medical  coverage  (not 
including  any  coverage  ojjtion  that 
consists  solely  of  excejited  benefits  as 
defined  hy  section  275)1  (c)  of  the  FHS 
Act.  that  only  provides  benefits  related 
to  prescrii)tion  drugs,  or  that  is  a  health 
reimhursement  arrangement,  health 
savings  account,  or  health  flexible 
s])ending  arrangement). 

(g)  Mnltij)le  group  health  plans 
maintained  hv  the  same  plan  sponsor. 

(1)  (ienend  rnhc  If  a  plan  spon.sor 
maintains  two  or  more  group  health 
])lans  (including  one  or  more  group 
liealth  ])lans  that  j)rovide  health 
insurance  coverage)  that  collectively 
provide  major  medical  coverage  for  the 
.same  covered  lives  simidtaneouslv,  then 
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lliose  inultipie  plan.s  mii.sl  be  treated  a.s 
a  .single  grouj)  healtli  plan  lor  purpo.ses 
of  Calculating  anv  nnnsnrance 
contribution  amount  due  under  tins 
section.  However,  a  plan  sponsor  may 
tntat  tin;  mnlti])le  plans  as  .s(;|)arate 
group  bealtb  plans  for  purpo.ses  oi 
calcnlating  any  reinsurance  contribution 
din;  ninler  this  .s(;ction  ii  it  det(;rnnn(;s 
tin;  nmnb(;r  of  covered  lives  ninler  each 
.se])arate  gron|)  ln;alth  plan  as  il  the 
.separate;  gronj)  bealtb  plan  provided 
major  nn;(lical  cov(;rage. 

(2)  Plan  s})()ns()r.  For  ])nrpo.s(;s  of  this 
paragraph  (g).  the  term  “])lan  sponsor" 
means: 

(i)  The  employer,  in  the  ca.si;  of  a  ])lan 
established  or  maintained  by  a  single 
employer: 

(ii)  The  emjiloyee  organization,  in  the 
case  of  a  plan  establisln;d  or  maintained 
by  an  employee  organization: 

(iii)  Tin;  joint  board  of  trustees,  in  the 
case  of  a  innltieinjilover  ])lan  (as  defined 
in  s(;ction  414(1)  of  the  CCde); 

(iv)  The  committee,  in  the  case  of  a 
innlti])l(;  employer  welfan;  arrangement: 

(v)  The  coo|)erative  or  a.ssociation  that 
establishes  or  maintains  a  plan 
e.stahlisln;d  or  maintaiin;d  hy  a  rural 
(;lectric  cooperative  or  rural  coop(;rative 
a.ssociation  (as  such  terms  an;  defined  in 
section  3(4())(11)  of  FRl.SA); 

(vi)  Tin;  trustee,  in  the  ca.se  of  a  |)lan 
(;stahlisln;d  or  maintained  hv  a 
voinntarv  emplov(;(;s'  heneficiarv 
association  (meaning  that  the 
association  is  not  merely  s(;rving  as  a 
fnnding  vehicli;  for  a  plan  that  is 
e.stahlisln;d  or  maintained  by  an 
lanjilover  or  other  person): 

(vii)  In  the  case  of  a  ])lan.  the  sjionsor 
of  which  is  not  described  in  jiaragraph 
(g)(2)(i)  through  (g)(2)(vi)  of  this  section, 
the  person  identified  by  the  terms  of  the 
doemnent  under  which  the  ])lan  is 
o])(;rated  as  the  plan  sponsor,  or  the 
person  designated  hy  the  terms  of  the 
document  under  which  the  plan  is 
operated  as  the  plan  sjionsor,  provided 
that  designation  is  made,  and  that 
jierson  has  consented  to  the  designation, 
by  no  later  than  tin;  date  by  which  the 
count  of  covered  lives  for  that  benefit 
year  is  re(pnr(;d  to  he  provided,  after 
which  date  that  designation  for  that 
benefit  year  may  not  hi;  chang(;d  or 
r(;voki;d.  and  provided  further  that  a 
p(;r.son  may  he  designated  as  the  plan 
s|)onsor  only  if  the  person  is  one  of  the 
persons  maintaining  the  plan  (for 
example,  one  of  the  employers  that  is 
maintaining  the  plan  with  one  or  more 
other  employers  or  (;mj)loyee 
organizations):  or 

(viii)  In  the  case  of  a  jilan,  the  sjxmsor 
of  which  is  not  described  in  ])aragra])h 
(g)(2)(i)  through  (g)(2)(vi)  of  this  section, 
and  for  which  no  identification  or 


designation  of  a  |)lan  sponsor  has  been 
made  imd(;r  paragraph  (g)(2)(i)(vii)  of 
this  s(;ction,  each  employi;r  that 
maintains  the  plan  (with  resjiect  to 
(;m|)lov(;es  of  that  emiiloyer),  each 
emplov(;e  organization  that  maintains 
the  ])lan  (with  r(;s])i;ct  to  memh(;r.s  of 
that  employia;  organization),  and  each 
hoard  of  tru.ste(;s.  cooperative  or 
association  that  maintains  the  jilan. 

(3)  ExcAiption.  A  plan  sponsor  is  not 
reijiiired  to  include  as  part  of  a  singh; 
group  health  plan  as  determined  imder 
jiaragraph  (g)(1)  of  this  si;ction  any 
group  health  |)lan  that  consi.sts  sol(;ly  of 
(;xcepted  benefits  as  defined  by  section 
27t)l(c)  of  the  IMIS  Act.  that  only 
|)rovid(;s  benefits  r(;lated  to  ]jn;scription 
drugs,  or  that  is  a  health  reimhnr.sement 
arrangement,  health  savings  account,  or 
health  flexihle  spending  arrangement. 

(4)  Procediirf^s  for  (Aniniin‘^  coi'erei/ 
livos  for  niiiltipio  ^roiip  hoolth  plans 
troalcd  as  a  siivj,lo  p,roup  hoalth  plan. 

The  rules  in  this  jiaragraph  (g)(4)  govern 
the  determination  of  the  aviiragi;  ninnher 
of  covered  livi;s  in  a  benefit  year  for  any 
s(;t  of  nmltiph;  s(;lf-insnred  gronj)  health 
|)lans  or  hiialth  insurance  ])lans  (ora 
combination  of  one  or  more  .self-insnred 
gronj)  health  jilans  and  one  or  more 
h(;alth  insurance  jilans)  that  an;  treatiid 
as  a  single  gronj)  hi;alth  j)lan  nnder 
j)aragraj)h  (g)(1)  of  this  section. 

(i)  Mnltipla  p,ron})  hoalth  plans 
inchnlin;.^  an  insnrod  plan.  If  at  least  one 
of  the  nmltij)le  jilans  is  an  insured  j)lan. 
the  average  ninnher  of  covered  lives  of 
reinsurance  contribution  enrollees  must 
he  calculated  using  one  of  the  methods 
sjiecified  in  either  jiaragrajih  (d)(1)  or 
j)aragraj)h  (d)(2)  of  this  .s(;ction,  aj)j)lii;d 
across  the  mnltij)le  j)lans  as  a  whole. 
The  following  information  must  he 
det(;rmined  by  the  j)lan  sj)onsor  and 
rej)orted  to  HHS.  in  a  mann(;r  and 
timeframe  sjiecified  by  HHS: 

(A)  The  average  ninnher  of  covered 
lives  calculated: 

(B)  The  counting  method  used:  and 

(C)  The  names  of  tin;  mnltij)le  j)lans 
being  treated  as  a  single  gronj)  health 
j)lan  as  determined  by  the  j)lan  sj)onsor 
and  rej)orti;d  to  HHS. 

(ii)  Mnitipio  gronp  hoalth  plans  not 
inchutinp,  an  insnrod  plan.  If  each  of  the 
rnnltij)l(;  j)lans  is  a  .self-insnred  gronj) 
health  j)lan.  the  av(;rage  ninnher  of 
cov(;red  lives  of  reinsurance 
contribution  enrollees  must  he 
calculated  using  om;  of  thi;  methods 
sj)ecified  either  in  j)aragraj)h  ((;)(1)  or 
j)aragraj)h  (e)(2)  of  this  .section.  aj)j)lii;d 
across  the  mnltij)le  j)lans  as  a  whole. 
The  following  information  must  he 
determined  by  the  j)lan  sj)onsor  and 
rej)orted  to  HHS,  in  a  manner  and 
timeframe  .sj)ecified  hy  HHS: 


(A)  The  average  ninnher  of  covered 
liv(;.s  calculated: 

(B)  The  counting  method  used:  and 
((',)  The  names  of  the  nmltijili;  jilans 

h(;ing  tr(;at(;d  a.s  a  singh;  gronj)  health 
j)lan  a.s  determined  hv  the  j)lan  sjion.sor. 

■  1 1).  Section  1  .')3.41 0  is  amended  hv 
r(;vi.sing  j)aragraj)h  (a)  a.s  follows: 

§  153.410  Requests  for  reinsurance 
payments. 

(a)  (ionond  nApnroinont.  An  issuer  of 
a  reinsurance-eligible  j)lan  may  make  a 
request  for  j)avment  when  that  i.ssiier’s 
claims  co.sts  for  an  enrollee  of  that 
reinsnrance-(;ligih]e  jilan  has  met  the 
criteria  for  reinsurance  j)ayment  set 
forth  in  snhj)art  B  of  this  j)art  and  the 
HHS  notice  of  benefit  and  j)ayment 
j)arameters  and  State  notice  of  benefit 
anti  j)ayment  j)araineter.s  for  the 
aj)j)licahle  benefit  year,  if  aj)j)licahle. 
***** 

■  20.  Section  1.')3.42()  is  added  to 
snhjiart  H  to  read  as  follows: 

§153.420  Data  collection. 

(a)  Data  rocpiiroinont.  To  he  eligible 
for  reinsurance  j)ayment.s,  an  i.ssner  of  a 
reinsurance-eligible  j)lan  must  submit  or 
make  accessible  all  reijnired  reinsnranci; 
data  in  accordance  with  the  reinsnranci; 
data  collection  aj)j)rt)ach  established  hv 
the  State,  or  hv  1 11  IS  on  behalf  of  the 
.State. 

(h)  Doadlino  for  snhinission  of  data. 

An  issuer  of  a  reinsurance-eligible  jilan 
must  submit  or  make  accessible  data  to 
he  considered  for  reinsurance  jiayments 
for  the  aj)j)licahli;  benefit  year  by  Aj)ril 
30  of  the  year  following  the  end  of  the 
aj)j)licahle  benefit  year. 

■  21 .  Section  1 .53..')00  is  amended  hv — 

■  A.  Revising  the  definitions  of 
“Administrative  co.sts"  and  “Allowable 
administrative  costs." 

■  B.  Adding  the  definitions  of  “After-tax 
j)remimns  earned,"  “Profits,"  and 
“Taxes  and  regulatory  fees"  in 
alj)hahetical  order. 

The  revisions  and  additions  read  as 
follows: 

§153.500  Definitions. 

***** 

Adininistrativo  (A).sts  mean,  with 
resjiect  to  a  QHP,  total  non-claims  co.sts 
incurred  by  the  QHP  i.ssner  for  the  QHP. 
including  taxes  and  regulatory  fees. 

Aftor-tax  i)ronnnnis  oarnod  mean, 
with  resjiect  to  a  QHP,  jireinimns  earned 
with  resjiect  to  the  QHP  minus  taxes 
and  regulatory  fees. 

Allowahio  adininistrativo  (Aists  mean, 
with  resjiect  to  a  QHP,  the  sum  of 
administrative  costs  of  the  QHP,  other 
than  taxes  and  regulatory  fees,  jilns 
jirofits  earned  by  the  QHP,  which  sum 
is  limited  to  20  jiercent  of  after-tax 
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premiums  eariKul  with  resjject  to  the 
QIIP  (including  any  premium  tax  credit 
under  any  governmental  ijrogram).  plus 
taxes  and  regulatory  tees. 
***** 

Profits  mean,  with  riispect  to  a  QllP. 
the  greater  of: 

(1)  Thrcu;  percent  of  after-tax 
l)remiums  earned,  and 

(2)  Premiums  earned  of  the  QIIP 
minus  the  sum  of  allowahle  co.sts  and 
administrative  costs  of  the  QIIP. 
***** 

'I'ctxas  and  rogulatovv  fans  mean,  with 
r(!spect  to  a  QIIP.  Federal  and  State 
licensing  and  regulatory  fees  ])aid  with 
res])ect  to  the  QIIP  as  desi;rit)ed  in 
158.101  (a)  of  this  snhcha])ter.  and 
Federal  and  State  taxes  and  a.ssessments 
paid  with  res])ect  to  the  QHP  as 
descrihed  in  §  158.102(a)(1)  and  (1))(1)  of 
this  suhcha]jter. 

***** 

■  22.  Section  153.510  is  amended  hv 
adding  new  paragra])h  (d)  to  read  as 
follows: 

§  1 53.51 0  Risk  corridors  establishment 
and  payment  methodology. 

***** 

(d)  (ihai  '^o  snhinission  doadlinc.  A 
QIIP  issuer  must  ri’init  charges  to  I II IS 
within  30  days  after  notification  of  such 
charges. 

■  23.  Section  153.520  is  amended  hy 
r(!vising  j)aragraph  (d)  to  read  as 
follows: 

§  153.520  Attribution  and  allocation  of 
revenue  and  expense  items. 

***** 

(d)  Attrihuiion  of  roinsuranco  and  risk 
adjustinont  to  bonofit  yoar.  A  Ql  IP 
issuer  must  attribute  reinsurance 
j)ayments  and  risk  adjustment  payments 
and  charges  to  allowahle  costs  for  the 
benefit  year  with  respec:t  to  which  the 
nunsurance  ])ayments  or  risk 
adjustiiKMit  calculations  a])ply. 
***** 

■  24.  Section  153.530  is  amended  by — 

■  A.  Revising  paragrajihs  (a),  (h) 
introductory  text,  (h)(1).  (h)(2)(iii).  and 

(c). 

■  13.  Adding  new  ])aragra])h  (d). 

The  revisions  and  additions  read  as 
follows: 

§  1 53.530  Risk  corridors  data 
requirements. 

(a)  Proiniinn  data.  A  QIIP  issuer  must 
submit  to  MHS  data  on  the  ])remiums 
earned  with  res])ect  to  each  QHP  that 
the  issuer  offers  in  a  manner  s])ecified 
by  I  IMS. 

(h)  AUowabla  costs.  A  QHP  issuer 
must  submit  to  HHS  data  on  the 
allowahle  costs  incurred  with  res])ect  to 


each  QHP  that  the  QHP  issuer  offers  in 
a  manner  specified  hv  HHS.  For 
purposes  of  this  suhpart,  allowahle  costs 
must  h(! — 

(1)  Increased  hv  any  risk  adjustunmt 
charges  jjaid  hy  the  issuer  for  the  QHP 
under  the  risk  adjustment  program 
e.stahlished  niuha' snhj)art  I)  of  this  part. 

(2)  *  *  * 

(iii)  Any  i:ost-sharing  njduction 
payments  received  hy  the  i.ssner  for  the 
QHP  to  the  extiait  not  reimbursed  to  the 
provider  furnishing  the  itcmi  or  service. 

(c)  Allowable  administrative  costs.  A 
QHP  issuer  must  submit  to  HHS  data  on 
the  allowahle  administrative  costs 
incurred  with  res])ect  to  each  QHP  that 
the  QHP  issuer  offers  in  a  manner 
s])ecified  hy  HHS. 

(d)  Timeframes.  For  each  himefit  year, 
a  QHP  issuer  must  submit  all 
information  reepured  under  this  .section 
hy  )uly  31  of  the  year  following  the 
htmefit  year. 

■  25.  Section  153.810  is  amended  by 
adding  paragraph  (f)  to  naid  as  follows: 

§153.610  Risk  adjustment  issuer 
requirements. 

***** 

(f)  Assessment  and  collection  of  user 
fees  for  mis  risk  adjustment  operations. 
When;  lllhS  is  opmating  risk  adjustnnait 
on  htdialf  of  a  State,  an  i.ssmaof  a  risk 
adjustment  covered  plan  (otlua  than  a 
student  health  plan  ora  plan  not  subject 
to  45  CFR  147.102.  147.104,  147.100. 
15().80,  and  snhjjart  13  of  ])art  150)  must, 
for  each  hmndit  year — 

(1)  Submit  or  make  accessible  to  HHS 
its  monthly  enrollment  for  the  risk 
adjustment  covered  j)lan  for  the  hmiefit 
year  through  the  risk  adjustment  data 
collection  approach  established  at 

§  153.010(a),  in  a  manner  and  timeframe 
specified  hy  HHS;  and 

(2)  Remit  to  HHS  an  amount  equal  to 
the  product  of  its  monthly  enrollment  in 
the  risk  adjustment  covered  i)lan 
multiplied  hy  the  per-enrollee-])er- 
month  risk  adju.stment  user  fee  specifiiul 
in  the  annual  HHS  notice  of  benefit  and 
])avment  parameters  for  the  ap])licahle 
benefit  y(uir. 

■  20.  Section  153.030  is  added  to 
suhpart  (I  to  read  as  follows: 

§  1 53.630  Data  validation  requirements 
when  HHS  operates  risk  adjustment. 

(a)  Genera!  reijnirement.  An  i.ssner  of 
a  risk  adju.stment  covered  ])lan  in  a  Stale 
where  HHS  is  operating  risk  adjustment 
on  h(;half  of  the  .State  for  the  applicable 
benefit  year  must  have  an  initial  and 
second  validation  audit  performed  on 
its  risk  adjn.simeui  data  as  descrihed  in 
this  .section. 

(h)  Initial  validation  audit.  (1)  An 
issuer  of  a  risk  adjustment  covered  plan 


must  engage  one  or  more  inde])endent 
auditors  to  perform  an  initial  validation 
audit  of  a  sanqile  of  its  risk  adjustment 
data  .selected  hy  HI  IS. 

(2)  'I'he  i.ssner  must  ensure  that  the 
initial  validation  auditors  an;  reasonahlv 
capable  of  performing  an  initial  data 
validation  audit  according  to  the 
standards  estahli.shed  hy  HlhS  for  such 
audit,  and  nm.st  ensure  that  the  audit  is 
.so  ])erformed. 

(3)  'rhe  issuer  mu.st  ensure  that  each 
initial  validation  auditor  is  rea.sonahly 
free  of  conflicts  of  interest,  such  that  it 
is  able  to  conduct  the  initial  validation 
audit  in  an  impartial  manner  and  its 
impartiality  is  not  rea.sonahly  open  to 
(piestion. 

(4)  'File  i.ssner  imust  ensure  validation 
of  the  accuracy  ofri.sk  adjustment  data 
for  a  sample  of  enrollees  selected  hv 
HH.S.  The  issuer  mu.st  ensure  that  the 
initial  validation  audit  findings  art; 
submitted  to  HHS  in  a  manner  and 
timeframe  specified  hy  HH.S. 

(c)  Second  validation  audit.  HH.S  will 
.select  a  sul)sam])le  of  the  risk 
adjustment  data  validated  hy  the  initial 
validation  audit  fora  second  validation 
audit.  The  issuer  must  comply  with,  and 
mu.st  ensure  the  initial  validation 
auditor  comi)lies  with,  standards  for 
such  audit  established  hy  HH.S,  and 
must  coop(!rale  with,  and  must  ensure 
that  the  initial  validation  auditor 
cooperates  with,  HH.S  and  the  .second 
validation  auditor  in  connection  with 
such  audit. 

(d)  Data  validation  appeals.  An  issuer 
may  appeal  the  fimlings  of  a  second 
validation  audit  or  the  a])plication  of  a 
risk  scon;  error  rate  to  its  risk 
adjustment  payments  and  charges. 

(e)  Adjustment  of  pavments  and 
charges.  HH.S  may  adjust  jjayments  and 
charges  for  i.ssuers  that  do  not  comply 
with  audit  rerpiirements  and  .standards, 
as  s])ecified  in  i)aragraph.s  (h)  and  (c)  of 
this  section. 

(f)  Data  .seenritv  and  transmission.  (1) 
An  issuer  mu.st  submit  the  risk 
adju.stment  data  and  source 
documentatiou  for  the  initial  and 
.sec:ond  validation  audits  specified  hy 
HH.S  to  HH.S  or  its  (hisigmu;  in  the 
manner  and  timeframe  specituul  hv 
HH.S. 

(2)  An  issuer  must  ensure  that  it  and 
its  initial  validation  auditor  comply 
with  the  security  standards  descrihed  at 
45  CFR  104.308'.  104.310.  and  104.312 
in  connection  with  the  initial  validation 
audit,  the  second  validation  audit,  and 
any  appeal. 

■  27.  .Sul)])art  H  is  added  to  read  as 
follows: 


fUj.K 
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Subpart  H — Distributed  Data  Collection 
for  HHS-Operated  Programs 

.Siu:. 

l.^a.TdO  l)islril)ul(!(l  data  {!nvir()nin(!nl. 
l.aa.710  Data  nH|uii'i!m(ails. 

1.aS.720  KstablisliiiHail  and  nsagt?  ol 

inasktal  (airolha!  idnniificalion  niiinIxM's. 
1.a3.7.'i()  l)(!adlin(!  lor  sul)inissi()n  of  data. 

Subpart  H — Distributed  Data  Collection 
for  HHS-Operated  Programs 

§  153.700  Distributed  data  environment. 

(a)  Di'dicatcci  disirihiilad  (lata 
(^nvironnunits.  b’er  each  Ixaieiit  y(?ar  in 
which  HH.S  operates  the  risk  adjii.stinent 
or  reinsurance  program  on  Indialf  of  a 
State,  an  issuer  of  a  risk  adjustment 
covered  |)lan  or  a  reinsurance-eligible 
j)lan  in  tlie  State,  as  iij)|)lical)le.  must 
establish  a  dtulicated  data  environment 
and  provide  data  access  to  HUS.  in  a 
manner  iind  timefraiiK!  specifuid  by 
HHS.  for  iiny  HHS-operated  risk 
adjustment  and  reinsurance  ])rogram. 

(b)  TinwIiiiH.  An  i.ssuer  must  estai)li.sh 
the  dedicated  data  enviroinmmt  (and 
confirm  pro|)(;r  estaljlishnumt  through 
successfully  testing  the  environnumt  to 
coiddrm  with  a|)])licable  HUS  .standards 
for  such  testing)  tlinu;  months  i)rior  to 
the  first  date  of  full  operation. 

§153.710  Data  requirements. 

(a)  Hnrollinciil.  clciiius.  (inii  ciicoiintar 
(lata.  An  issmir  of  a  risk  adjustment 
covered  |)lan  ora  reinsurance-eligible 
|)lan  in  a  .State  in  which  lllbS  is 
operating  the  risk  adjustment  or 
ndnsurance  jnogram.  as  applicable, 
innsl  provide  to  lllhS.  through  the 
dedicated  data  environment,  access  to 
enrollee-level  jilan  enrollment  data, 
enrollee  claims  data,  and  enrollee 
encounter  data  as  sjiecified  bv  HlkS. 

(b)  (Haims  data.  All  claims  data 
submitted  by  an  issuer  of  a  risk 
adju.stment  covered  plan  ora 
reinsurance-eligible  ])lan  in  a  Stale  in 
which  HlkS  is  operating  the  risk 
adjustment  or  reinsurance  ])rogram,  as 
apjilicable.  mu.st  have  re.sulted  in 
|)ayment  by  the  issuer  (or  pavment  of 
cost  sharing  by  the  enrol  hie). 

(c)  (Haims  data  from  (:ai)itat(^d  plans. 
An  issuer  of  a  risk  adjustment  covered 
Ilian  or  a  reinsurance-eligible  plan  in  a 
.State  in  which  HH.S  is  operating  the  risk 
adjustment  or  reinsurance  program,  as 
ajiplicable.  that  does  not  generate 
individual  enrollee  claims  in  the  normal 
cour.se  of  business  must  derive  the  costs 
of  all  applicable  jirovider  encounters 
using  its  principal  internal  methodologv 
for  pricing  those  encounters.  If  the 
i.ssuer  does  not  have  such  a 
methodology,  or  has  an  incomjilete 
methodology,  it  mu.st  supjilement  the 
methodology  in  a  manner  that  yields 


derived  claims  that  are  reasonable  in 
light  of  the  specific  service  and 
insurance  market  that  the  ])lan  is 
serving. 

§  1 53.720  Establishment  and  usage  of 
masked  enrollee  identification  numbers. 

(a)  Enrolhe  identification  nnmhcrs. 

An  i.ssuer  of  a  risk  adjustment  t:overed 
plan  ora  rein.surance-eligible  ])lan  in  a 
.State  in  which  HH.S  is  ojierating  the  risk 
adjustment  or  reinsurance  iirogram,  as 
apiilicable.  must — 

(1)  Establish  a  imiipie  masked 
enrollee  identification  numher  for  each 
enrollee;  and 

(2)  Maintain  the  same  masked 
enrollee  identification  number  for  an 
enrollee  acro.ss  enrollments  or  jilans 
within  the  i.ssuer,  within  the  .State, 
during  a  benefit  year. 

(b)  Prohibition  on  persomdiy 
idimtifiablc  information.  An  i.ssuer  of  a 
risk  adju.stment  covered  plan  ora 
rein.surance-eligible  jilan  in  a  .State  in 
which  HH.S  is  operating  the  risk 
adjustment  or  reinsurance  |)rogram  on 
behalf  of  the  .State,  as  a|)plicable,  mav 
not — 

(1)  Include  enrollee's  jiersonallv 
identifiable  inibrmalion  in  the  masked 
enrollee  identification  number:  or 

(2)  ll.se  the  .same  masked  enrollee 
identification  number  for  diffenMit 
enrollees  enrolled  with  the  issuer. 

§  153.730  Deadline  for  submission  of  data. 

A  risk  adju.stment  covered  jilan  or  a 
reinsurance-eligible  ])lan  in  a  .State  in 
which  HH.S  is  operating  the  risk 
adjustment  or  reinsurance  program,  as 
ajiiilicable.  must  submit  data  to  be 
considered  for  risk  adju.stment 
])ayment.s  and  charges  and  reinsurance 
jiayments  for  the  aiijilicable  benefit  year 
liy  April  30  of  the  year  following  the 
apjilicahle  benefit  year. 

PART  155— EXCHANGE 
ESTABLISHMENT  STANDARDS  AND 
OTHER  RELATED  STANDARDS 
UNDER  THE  AFFORDABLE  CARE  ACT 

■  28.  The  authority  citation  for  jiart  l.'i.'i 
continues  to  read  as  follows; 

Aiilhorily:  -Secs.  1.301.  1302.  1303.  1304. 
1311.  1312'.  1313.  1321.  1322.  1331.  1334. 
1401.  1402,  1411.  1412.  1413. 

■  29.  .Section  l.’i.'i. 20  is  amended  bv — 

■  A.  Revising  the  definitions  of  “Large 
employer"  and  “.Small  emplover.” 

■  U.  Adding  definitions  of  “Eederallv- 
facililated  Exchange.”  “Federally- 
facilitated  .SHOP."  and  “Full-time 
employee”  in  alphabetical  order. 

The  revisions  and  additions  read  as 
follows: 

§155.20  Definitions. 


Pcd(U(dIy- facilitated  E’.vc/ionge  means 
an  Exchange  established  and  ojierated 
within  a  .State  by  the  .Secretary  under 
.section  1321(c)(1)  of  the  Affordable  Oare 
Act. 

Fedimdlv-facilitated  SHOP  means  a 
.Small  business  Health  Options  Program 
eslahlished  and  operated  within  a  .Stale 
bv  the  .Secretary  under  section 
1321(c)(1)  of  the  Affordahle  Oare  Act. 

Fall-time  emplov((e  has  the  meaning 
given  in  section  498011  (c)(4)  of  the 
(kide  effective  for  plan  years  heginning 
on  or  after  )anuarv  1. 2010,  excejit  for 
o]ieralions  of  a  Federally-facilitated 
.SI  lOP  for  which  it  is  effective  for  ]ilan 
years  beginning  on  or  after  january  1. 
2014  and  in  connection  with  ojien 
enrollment  activities  beginning  October 
1.  2013. 

***** 

Large  employer  means,  in  connection 
with  a  grouji  health  plan  with  resjiect  to 
a  calendar  year  and  a  plan  year,  an 
em]iloyer  who  emjiloved  an  average  of 
at  least  101  em]ilovee.s  on  business  days 
during  the  preceding  calendar  year  and 
who  employs  at  least  1  employee  on  the 
first  day  of  the  ]ilan  year.  In  the  case  of 
plan  years  beginning  before  (anuarv  1, 
201  ().  a  .State  may  elect  to  define  large 
emplover  by  substituting  “.'ll 
em]ilovees"  for  “101  emiilovees."  The 
number  of  employees  shall  lie 
determined  using  the  method  .set  forth 
in  section  4980H(c)(2)  of  the  (lode, 
effective  for  jilan  years  beginning  on  or 
alter  )anuarv  1. 2010.  except  for 
operations  of  a  Federally-facilitated 
SHOP  for  which  the  method  shall  be 
used  for  plan  years  beginning  on  or  after 
lanuarv  1. 2014  and  in  connection  with 
open  enrollment  activities  beginning 
October  1.  2013. 

***** 

Snndl  employer  means,  in  connec;tion 
with  a  gronji  health  plan  with  respect  to 
a  calendar  year  and  a  plan  year,  an 
emjilover  who  employed  an  average  of 
at  least  1  but  not  more  than  100 
em]iloyee.s  on  busine.ss  day.s  during  the 
jireceding  calendar  year  and  who 
employs  at  least  1  einjiloyee  on  the  first 
(lav  of  the  jilan  year.  In  the  ca.se  of  jilan 
years  beginning  before  lanuarv  1, 201(i, 
a  Slate  may  elect  to  define  small 
einjiloyer  by  sub.stituting  “.'iO 
einjiloyees”  for  “100  einjilovees."  The 
number  of  einjiloyees  shall  be 
determined  using  the  method  .set  forth 
in  section  4980H(c)(2)  of  the  (lode, 
effective  for  jilan  years  beginning  on  or 
after  (anuarv  1, 2010,  excejit  for 
ojierations  of  a  Federally-facilitated 
SHOP  for  which  the  method  shall  be 
used  for  jilan  years  beginning  on  or  after 
jannarv  1,  2014  and  in  connection  with 


Federal  Register  /  Vol.  78.  No.  47 /Monday,  March  11,  201 3 /Rules  and  Regidations 


15533 


()])on  enrollnumt  activities  beginning 
October  1. 2013. 

★  ★  ★  *  * 

■  30.  Section  l.'i.').220  is  amendcul  by 
nivising  ])aragra])li  (b)  to  nuid  as 
follows — 

§155.220  Ability  to  States  to  permit  agents 
and  brokers  to  assist  qualified  individuals, 
qualified  employers,  or  qualified  employees 
enrolling  in  QHPs. 

***** 

(1) )(1)  U'e/;  site  (iisclosiirc.  The 
Fxchange  or  SHOP  may  elect  to  ])rovide 
information  regarding  licenstid  agents 
and  brokcus  on  its  \Y(;b  site  for  the 
convenienc(!  of  consumers  .seeking 
insurance  through  that  Exchange  and 
may  elect  to  limit  the  information  to 
information  regarding  licensed  agents 
and  hroktns  who  have  completed  anv 
re(|nired  Exchange  or  .SHOP  registration 
and  training  process. 

(2)  A  Federally-facilitated  Exchange 
or  .SHOP  will  limit  the  information 
provided  on  its  Web  site  regarding 
licensed  agents  and  brokers  to 
information  regarding  licensed  ag(;nts 
and  brokers  who  have  completed 
r(!gistration  and  training. 
***** 

■  31.  .Section  1  .'5.'). 30.5  is  amended  bv 
rc:vising  paragra|)h  (g)(3)  to  nxid  as 
follows; 

§155.305  Eligibility  standards. 

***** 

(g)  *  *  * 

(3)  Hpecial  riihi  for  foinily  policies.  To 
the  extent  that  an  (mrollment  in  a  QHP 
in  the  individual  market  offered  through 
an  Exchange  under  a  single  poliev 
covers  two  or  more  individuals  who.  if 
they  were  to  enroll  in  sei)arate 
individual  polic;ies  would  he  eligible  for 
different  cost  sharing,  the  Exchange 
mmst  deem  the  individuals  under  such 
policy  to  he  collectively  eligible  only  for 
the  category  of  eligibility  last  listed 
Ixdow  for  which  all  the  individuals 
covenid  by  the  polic:y  would  he  eligible: 

(i)  Individuals  not  eligible  for  changes 
to  cost  sharing; 

(ii)  Individuals  described  in 

§  1. 3.‘50(b)  (the  special  cost-sharing 
ride  for  Indians  regardle.ss  of  income); 

(iii)  Individuals  described  in 
paragraph  (g)(2)(iii)  of  this  section; 

(iv)  Individuals  described  in 
paragraph  (g)(2)(ii)  of  this  .section; 

(v)  Individuals  described  in  paragra])h 
(g)(2)(i)  of  Ibis  section:  and 

(vi)  Individuals  described  in 

S  1.'5.'i.3.'5()(a)  (the  cost -sharing  ride  for 
Indians  with  household  incomes  under 
300  iiercent  of  the  Id’E). 
***** 

■  32.  .Section  1.5.5.330  is  amended  by 
adding  paragraph  (g)  to  read  as  follows; 


§155.330  Eligibility  redetermination  during 
a  benefit  year. 

***** 

(g)  UocalciiUition  of  odvonco 
})(iyinoiits  of  the  })roiuiuni  lox  credit  and 
cost-sh(iriii<i  reductions.  (1)  When  an 
eligibility  redetermination  in 
accordance  with  this  section  results  in 
a  change  in  the  amount  of  advance 
payments  of  the  ])remium  tax  credit  for 
the  benefit  year,  the  Exchange  must 
recalculate  the  amount  of  advance 
])ayments  of  the  premium  lax  credit  in 
such  a  manner  as  to — 

(1)  Account  for  any  advance  payments 
already  made  on  behalf  of  the  tax  filer 
for  the  benefit  year  for  whii;h 
information  is  available  to  the 
Exchange,  such  that  the  recalculated 
advance  payment  amount  is  projected  to 
result  in  total  advance  ])ayments  for  the 
benefit  year  that  correspond  to  the  tax 
filer’s  total  projected  premium  tax  credit 
for  the  benefit  year,  calculated  in 
accordance  with  28  CER  1.38B-3;  and 

(ii)  Ensure  that  the  advance  jiavment 
provided  on  the  tax  filer's  behalf  is 
greater  than  or  equal  to  zero  and  is 
calculated  in  accordance  with  28  HER 
1.38H-3(d). 

(2)  When  an  eligibility 
redeterminalion  in  accordance  with  this 
section  results  in  a  change  in  cost¬ 
sharing  reductions,  the  Exchange  must 
determine  an  individual  eligible  for  the 
category  of  cost-sharing  reductions  that 
corresiionds  to  his  or  her  exjiected 
annual  household  income  for  the  benefit 
year  (subject  to  the  sjiecial  rule  for 
familv  policies  set  forth  in 

§  1.5.5'.3().5(g)(3)). 

■  33.  .Section  1.5.5.340  is  amended  by 
adding  paragraphs  (e).  (0.  and  (g)  to  read 
as  follows; 

§  1 55.340  Administration  of  advance 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

***** 

(e)  Allocution  of  advance  payments  of 
the  preminin  tax  credit  among  policies. 
If  one  or  more  advance  payments  of  the 
jnemium  tax  credit  are  to  he  made  on 
liehalf  of  a  tax  filer  (or  two  tax  filers 
covered  by  the  same  plan(s)).  and 
individuals  in  the  tax  filers’  tax 
households  are  enrolled  in  more  than 
one  QHP  or  stand-alone  dental  plan, 
then  the  advance  payment  must  he 
allocated  as  follows: 

(1)  That  ])ortion  of  the  advance 
payment  ol  the  premium  tax  c.redit  that 
is  le.ss  than  or  eipial  to  the  aggregate 
adjusted  monthlv  premiums,  as  defined 
in  28  HER  1.3()B-3(e).  for  the  QHP 
jiolicies  ])roperlv  allocated  to  EHB  must 
he  allocated  among  the  QHP  policies  in 
a  reasonable  and  consistent  manner 
specified  by  the  Exchange;  and 


(2)  Any  remaining  advance  pavment 
of  the  premium  tax  credit  must  he 
allocated  among  the  stand-alone  dental 
policies  in  a  reasonable  and  consistent 
manner  specified  by  the  Exchange. 

(f)  Allocation  of  advance  payments  of 
the  premium  tax  credit  among  policies 
offered  through  a  yederaiiy-faciiitated 
Exchange.  If  one  or  more  advance 
])ayments  of  the  ])reminm  tax  credit  are 
to  he  made  on  behalf  of  a  tax  filer  (or 
two  tax  filers  covered  hv  the  same 
])lan(s)).  and  individuals  in  the  tax 
filers’  tax  hou.seholds  are  enrolled  in 
more  than  one  QHP  or  stand-alone 
dental  plan  offered  through  a  Eederallv- 
facilitated  Exchange,  then  that  portion 
of  the  advance  payment  of  the  luemium 
tax  credit  that  is  le.ss  than  or  equal  to  the 
aggregate  adjusted  monthly  iiremiums. 
as  defined  in  28  HER  1.38B-3(e). 
properly  allocated  to  EHB  for  the  QHP 
policies,  will  he  allocated  among  the 
QHP  policies,  as  described  in 
§  15.5.34()(f)(l);  and  any  remaining 
advance  payment  of  the  premium  tax 
credit  will  he  allocated  among  the 
stand-alone  dental  policies  based  on  the 
methodologv  de.sc.rihed  in 
§  1.5.5.340(1)(2). 

(1)  That  portion  of  the  advance 
|)aymenl(.s)  of  the  premium  tax  credit  to 
he  allocated  among  QHP  ])olicies  will  he 
allocated  ha.sed  on  the  mnnher  of 
enrollees  covered  under  the  QHP. 
weighted  hv  the  age  of  the  enrollees, 
using  the  default  uniform  age  rating 
curve  established  by  the  .Secretary  of 
HH.S  under  4.5  (iER  147.1  ()2(e).  with  the 
jiortion  allocated  to  any  single  QHP 
policy  not  to  exceed  the  portion  of  the 
QHP’s  adjusted  monthly  premimn 
projierly  allocated  to  EHB.  If  the  portion 
of  the  advance  payment(s)  of  the 
premium  tax  credit  allocated  to  a  QflP 
under  this  .subparagraph  exceeds  the 
liortion  of  the  .same  QHP’s  adjusted 
monthly  premium  properly  allocated  to 
EHB,  the  remainder  will  he  allocated 
evenly  among  all  other  QHPs  in  which 
individuals  in  the  tax  filers’  tax 
households  are  enrolled. 

(2)  That  portion  of  the  advance 
payment(.s)  of  the  premium  tax  credit  to 
he  allocated  among  .stand-alone  dental 
policies  will  he  allocated  based  on  the 
number  of  enrollees  covered  under  the 
.stand-alone  dental  |)olicv,  weighted  hv 
the  age  of  the  enrollees,  using  the 
default  uniform  age  rating  curve 
established  by  the  .Secretary  of  HH.S 
under  4.5  HER  147.1()2(e),  with  the 
portion  allocated  to  any  single  stand¬ 
alone  dental  policy  not  to  exceed  the 
portion  of  the  stand-alone  dental  poliev 
premium  properly  allocated  to  EHB.  If 
the  portion  of  the  advance  payment(s)  of 
the  premium  tax  credit  allocated  to  a 
stand-alone  dental  policy  under  this 
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subparagraph  exceeds  tlie  portion  ol  the 
same  policy's  ])r(!mium  properly 
allocated  to  HUB.  the  remainder  will  he; 
allocated  evenly  among  all  otluM’ stand- 
aloiK!  dmital  policies  in  which 
individuals  in  the  tax  lllers’  tax 
honsciholds  an*  enrolltMl. 

(g)  lUfduction  ol  (nirollaa's  port  ion  of 
proiniiim  to  account  for  (uh'oncc 
payments  of  the  preininin  tax  credit.  H 
an  l-^xchange  is  facilitating  the  collection 
and  payment  of  premiums  to  QllB 
issuers  and  stand-alone  (hmtal  plans  on 
Indialf  of  enrolleiis  under  t?  15.').24().  and 
if  a  Q1 11’  issuer  or  stand-alone  dental 
])lan  has  been  notifiiul  that  it  will 
receive  an  advance  pavment  of  the 
premium  tax  credit  on  behalf  of  an 
enrollee  for  whom  the  Exchange  is 
facilitating  such  functions,  tlu;  Exchange 
mu.st — 

(1)  Reduce  the  portion  of  the  i)remium 
for  the  policy  collected  from  the 
individual  for  the  ajjplicahle  month(s) 
by  the  amount  of  the  advance  ])ayment 
of  the  pnanium  tax  cixulit:  and 

(2)  Include  with  each  hilling 
statement,  as  applicable,  to  or  for  the 
individual  the  amount  of  tin;  advance 
pavment  of  the  premium  tax  credit  for 
tin;  applicable  month(s)  and  tin; 
remaining  premium  owed  for  tin;  policy. 
■  :t4.  S(!ction  1  .‘j.'j.7().'i  is  amemhid  hv 
revising  |)aragraph  (h)(;i).  (h)(l()).  and 

(h)(11)  to  read  as  follows; 

§  1 55.705  Functions  of  a  SHOP. 


(;i)(i)  SHOP  options  w  ith  respect  to 
employer  choice  re(]nirements.  With 
regard  to  QHl’s  offered  through  the 
SHOP,  the  SHOP  may  allow  a  (pialificul 
employer  to  make  one  or  more  QHPs 
available  to  (lualifit^l  emplovees  hv  a 
method  other  than  the  method 
descrilwul  in  j)aragraph  (h)(2)  of  this 
section. 

(ii)  A  Federally-facilitated  SHOP  will 
only  jjermit  a  (|ualifled  employer  to 
make  available  to  (]ualified  emplovees 
eitluir: 

(A)  All  QHPs  at  the  l(!vel  of  coverage 
.selected  by  the  employer  as  de.scrihed  in 
])aragraph  (h)(2)  of  this  .section,  or 

(B)  A  .single  QHP. 

i:  ii  -k  -k  ic 

(10)  PaiHcipation  rales.  Subject  to 
§  147.104  of  this  suhcha|)ter.  the  SI  lOP 
may  authorize;  uniform  group 
participation  rules  for  the  ofiering  of 
health  insurance  coverage;  in  the;  SHOP. 
If  the;  SHOP  authe)rize;s  a  minimum 
|)artie:i|)atie)n  rate.  sue:h  rate;  must  he; 
hase;el  een  the;  rate  eef  eanple)ve;e 
])artie;i|)atie)n  in  the  SHOP.  ne)t  e)n  the 
rate;  e)f  e;mj)le)ye;e  j)artie;ij)atie)n  in  any 
partie;ular  QHP  eer  QI  ll’s  e)f  anv 
|)artie:idar  is.sue;r. 


(i)  Suhje;e:t  te)  ??  147.104  e)f  this 
suhe:ha])te;r,  a  Fe;ele;rally-fae;ililate;el 
SHOP  must  use;  a  minimum 
])artie;ipatie)n  rate;  e)f  70  pe;re;e;nt. 
e;ale:idate;d  as  the;  numhe;r  e)f  e|ualifie;el 
e;mple)ve;e;s  ae:e:epting  e:e)ve;rage  unele;r  the; 
e;mple)ye;r’s  gre)up  health  |)lan.  eliviele;el 
by  the;  uumt)e;r  e)f  eiualifieel  e;mpte)ye;e;s 
eeifereel  e:e)ve;r<ige;.  e;xe:lueling  fre)m  the; 
e:ale;ulatie)n  anv  e;m])le)ve;e;  wlu).  at  the; 
time  the;  e;mple)ye;r  submits  the;  SI  lOP 
aj)])lie;atie)n.  is  e;nre)lle;el  in  e:e)ve;rage; 
thre)ugh  ane)the;r  e;mi)le)ve;r's  greeup 
he;alth  plan  eer  thre)ugli  a  ge)ve;rnmental 
l)lan  sue.h  as  Meelie:are;,  Me;elie:aiel.  e)r 
TRICARE. 

(ii)  Neetwithstaneling  paragraph 
(h)(10)(i)  e)f  this  se;e:tie)n,  a  Eeele;rallv- 
fae:ililateel  SHOP  may  utilize  a  eliffe;rent 
minimum  partie;ipatie)n  rate;  in  a  State  if 
there  is  e;vielene;e;  that  <i  State;  law  sets  a 
minimum  partie:ipatie)n  rate  e)r  that  a 
higher  e)r  le)we;r  minimum  partie:ipatie)n 
rate  is  e;uste)marily  use;ei  by  the;  m<ije)rity 
e)f  QHP  i.ssue;rs  in  that  State  fe)r  pre)elue:ts 
in  the;  State's  small  gre)up  marke;t 
e)Utsiele  the;  SHOP. 

(11)  Premium  calculator.  In  the 
.SHOP,  the;  premium  e:ale:ulate)r 
ele;.se:rihe;el  in  tj  1  .'j.'j.20.')(h)(0)  must 
fae;ilitate;  the;  e:e)mpari.se)n  e)f  avaihihle 
Ql  IPs  afte;r  the  ap|)lie:atie)n  e)f  any 
applie:ahle;  e;mj)le)ye;r  e:e)ntrihutie)n  in  lie;u 
e)f  any  aelvane;e;  payment  e)f  the;  pre;mium 
tiix  e:re;elit  anel  anv  e:e).st  sharing 
n;elue;tie)ns. 

(i)  I'e)  ele;te;rmine;  the;  e;mi)le)ver  anel 
e;m])le)ve;e;  e:e)ntrihutie)ns.  a  SHOP  mav 
establish  e)ne  eer  meere  stanelarel  melheeels 
that  e;m])ie)ye;rs  nniy  use;  te)  ele;fine;  the;ir 
e;e)ntril)utie)ns  teewarel  e;mpioye;e;  anel 
ele;])e;nele;nt  e;e)ve;rage;. 

(ii)  A  Ee;ele;rally-fae;ilitate;e!  SHOP  mu.st 
u.se  the;  (blle)wing  metheeel  for  emj)le)ve;r 
eienitrihutienis: 

(A)  The  e;mple)ye;r  will  se;lee;t  a  level 
e)f  e;e)verage  as  ele;se:rihe;el  in  paragra|)h 
(h)(2)  anel  (h)(:i)  e)f  this  se;e;tie)n. 

(B)  Tlie  e;mi)le)yer  will  sele;e:t  a  QHP 
within  that  level  e)f  e;e)ve;rage;  te)  .serve  as 
a  re;fe;re;ne:e;  plan  eui  whie:h  e;e)ntrihutie)ns 
will  he;  haseel. 

((])  The;  e;mi)le)ye;r  will  elefine;  a 
j)e;re:e;nlage;  e:e)ntrihutie)n  te)warel 
|)re;mium.s  fe)r  e;m|)le)ve;e;-e)nlv  e:e)ve;rage 
unele;r  the;  re;fe;re;ne:e;  i)lan  anel,  if 
ele;])e;nele;nt  e:e)ve;rage;  is  e)ffe;re;el,  a 
])e;re:e;ntage;  e;e)ntrihutie)n  teewarel 
premiums  leer  ele;pe;nele;nt  e:e)ve;rage;  unel(;r 
the;  re;fe;re;ne:e  plan. 

(13)  iMthe;)-  Stale;  law  eer  the;  e;mple)ve;r 
may  re;eiuire;  that  a  Feele;rallv-fae:ilitateel 
.SHOP  base  e:e)nlrit)utie)ns  e)n  a 
e:aleadate;el  e:e)mpe)site;  premium  leer  the; 
referene:e;  plan  leer  em])le)ye;e;s.  fe)r  aelidt 
ele;penele;nts.  anel  for  ele;])e;nele;nts  he;le)W 
age;  21. 

(E)  The;  re;sidting  e:e)ntrihutie)n 
ame)unts  fe)r  e;ae:h  emple)ye;e's  e:e)verage 


may  then  he  applicel  towarel  the;  QHP 
.sele;e;teel  by  the;  e;in])le)ye;e;. 

■  :i.').  ,Se;e:tie)n  1 .').'). 1 0:i0  is  aelele;el  te)  re;ael 
as  fe)lle)ws: 

§  1 55.1 030  QHP  certification  standards 
related  to  advance  payments  of  the 
premium  tax  credit  and  cost-sharing 
reductions. 

(a)  Peview’  of  plan  variations  for  cost¬ 
sharing  reductions.  (1)  An  Exe:hange 
must  ensure  that  e;ae:h  issue;r  that  eeffeis, 
or  intenels  te)  e)ffe;r  a  health  ])lan  at  any 
le;vel  e)f  e:e)ve;rage;  in  the  inelivielual 
niarket  e)n  the  l';xe:hange  suhmits  the; 
re;eiuire;el  ])lan  variatie)ns  fe)r  the;  he;alth 
plan  as  eleseaiheel  in  §  1,‘)().420  e)f  this 
suhe;hai)te;r.  The  Exchange;  must  e:ertifv 
that  the  ])lan  variations  me;e;t  the; 
re;eiiure;nu;nts  e)f  §  1.‘)().420. 

(2)  The  Exe:hange  must  j)re)viele  te) 

HHS  the;  ae:tuarial  value;s  e)f  eae:h  QHP 
anel  silver  ])lan  variatie)n,  e;ale:ulate;el 
uneler  1. 5 0.1  IT)  eefthis  suhe;ha])ter,  in 
the  manner  anel  timeframe;  e;stahli.she;ei 
by  HHS. 

(h)  Information  for  administering 
advance  payments  of  the  premium  tax 
credit  and  advance  payments  of  cost¬ 
sharing  reductions.  (1)  The;  Exe.hange 
must  e:e)lle;e:t  anel  re;\’ie;w  anmmlly  the; 
rate;  alle)e:atie)n,  the  e;xpe;e;le;el  alle)we;et 
e:laims  e:ost  alle)e:alie)n,  anel  the;  aeluarial 
m(;me)ranehnn  that  an  i,ssue;r  suhmits  te) 
the;  I'ixe.hange;  unele;r  !.')(). 470  e)f  this 
suhe:hapte;r.  te)  ensure;  that  sue:h 
alle)e;atie)ns  me;e;t  the;  stanelarels  se;t  feerth 
in  ??l.')0.470(e:)  anel  (el). 

(2)  The;  Exe:hange  n)u.st  submit,  in  the; 
manne;r  anel  timeframe  e;stahlishe;el  by 
1 11  IS,  te)  I  II  kS  the  appre)ve;el  alle)e:atie)ns 
anel  ae:tuariiil  me;me)ranelum  unelerlying 
the;  approveel  alle)e:atie)ns  for  e;ae:h  he;allh 
plan  at  any  le;ve;l  e)f  e:e)ve;rage  or  stanel- 
aleene;  elental  plan  offere^el,  or  inteneleel  te) 
he  e)ffe;reel  in  the  inelivielual  market  e)n 
the;  Exe:hange. 

(.'!)  The  Exe:hange  must  e:ollee:l 
annually  any  e;stimate;s  anel  suj)pe)rling 
ele)eannentalie)n  that  a  QHP  issuer 
suhmits  te)  re;e:eive;  aelvanea;  ])avinents  of 
e:ertain  e:e)st-sharing  re;ehie:tie)ns.  unele;r 
§  1. 50. 430(a)  e)f  this  .suhe:hapte;r,  anel 
submit,  in  the;  manner  anel  time;frame 
e;stahlishe;el  by  HHS,  the;  e;stimate;s  anel 
.sup|)e)rting  ele)e:umentatie)n  te)  HlkS  fe)r 
re;view. 

(4)  HHS  may  u.se;  the;  infe)rmatie)n 
])re)viele;el  te)  HHS  by  the;  Exe;hange;  uneler 
this  se;e;tie)n  fe)r  the;  appreeval  e)f  the; 
e;stimate;s  that  an  issue;r  suhmits  for 
aelvanea;  ])ayments  e)f  ea)st-sharing 
re;eiue;tie)ns.  as  ele;se:rihe;el  in  §  1.5().430  e)f 
this  sut)e;hapte;r.  anel  the;  eeversight  e)f  the 
aelvanea;  ])ayme;nts  of  ea)st-sharing 
re;elue:tie)ns  anel  ])re;mium  tax  eaeelits 
pre)grams. 

(e;)  Multi-State  plans.  The;  U.S.  Offiea; 
e)f  Perse)nnel  Manageanent  will  ensure; 
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coiiipliance  with  the  staiulards 
rehaeiKunl  in  this  section  lor  innlti-State 
plans,  as  deliiKul  in  ^  l.'i.'i.l(K){)(a). 

PART  156— HEALTH  INSURANCE 
ISSUER  STANDARDS  UNDER  THE 
AFFORDABLE  CARE  ACT,  INCLUDING 
STANDARDS  RELATED  TO 
EXCHANGES 

■  .3(5.  rlu!  anthoritv  citation  lor  part  1  .Ki 
is  nivised  to  read  as  folh)ws: 

Aulli(irily:  Title  I  of  llu;  Allbrdaljle  Clare 
Act.  sections  1301-1  304.  1311-1312.  1321- 
1322. 1324. 1334. 1342-1343. 1401-1402. 
and  1412.  I’nl).  L.  111-148.  124  .Slat.  110  (42 
ll.S.C:.  18021-18024.  18031-18032.  18041- 
18042.  18044.  180.34.  18001.  18003.  18071. 
18082.  20  ll.S.C.  308.  and  31  ll.S.C.  0701). 

■  37.  Section  l.'i(j.2f)  is  amended  by 
adding  definitions  for  “Federallv- 
facililated  SHOP"  and  “Issuer  group”  in 
alj)hah(!tical  order  to  read  as  follows: 

§156.20  Definitions. 

***** 

lu^demlly-  facilitated  SHOP  has  the 
meaning  given  to  the  term  in  §  l.')5.2()  of 
this  suhc.hapt(!r. 

***** 

Issiiar  •’roup  means  all  entities  triuited 
miller  snh.section  (a)  or  (h)  of  section  52 
of  the  Internal  Revinuie  Code  of  1988  as 
a  memher  of  tin;  same  controlled  groiij) 
of  corporations  as  (or  under  common 
control  with)  a  health  insurance  issuer, 
or  issuers  affiliated  hv  the  common  use 
of  a  nationallv  licen.sed  service  mark. 
***** 

■  38.  S(!ction  l.'58..'5()  is  amended  hv 
revising  paragra])li  (h)  and  hy  ailding 
paragraph  (c)  to  read  as  follows: 

§156.50  Financial  support. 

***** 

(h)  /fei/u/remen/  for  Stoto-lxised 
Exchon^o  user  foos.  A  participating 
issuer  must  remit  user  fee  payments,  or 
any  other  jiayments,  charges,  or  fees,  if 
assessed  by  a  State-based  Exchange 
under  §  1. 53. 180  of  this  sul)cha])ter. 

(c)  Rvquiromont  foi  Fodonillv- 
focilitotod  Exchongo  usor  foo.  'I’o 
su])])ort  the  functions  of  Federally- 
facilitated  Exchanges,  a  jiarticijiating 
issuer  offering  a  ])lan  through  a 
Federally-facilitated  Exchange  must 
remit  a  user  fee  to  111  IS  each  month,  in 
the  timeframe  and  manner  established 
by  HILS.  eijual  to  the  ])rodnct  of  tin; 
monthly  user  fee  rate  specified  in  the 
annual  HHS  notice  of  benefit  and 
])ayment  ])arameter.s  for  the  applicable 
lienefit  year  and  the  monthly  premium 
charged  by  the  issuer  for  each  policy 
under  the  jdan  where  enrollment  is 
through  a  Federally-facilitated 
Exchange. 


■  30.  .Section  138.200  is  amended  by 
adding  jiaragraphs  (f)  and  (g)  to  read  as 
follows: 

§  1 56.200  QHP  issuer  participation 
standards. 

***** 

(1)  Brokor  (:oinpons(dion  in  o 
EodoioJIy-focditatcd  Excluingo.  A  QlIP 
issuer  mu.st  pay  the  same  broker 
compen.sation  for  QllPs  offered  through 
a  Federally-facilitated  Exchange  that  the 
QI  IP  issuer  pay.s  for  similar  health  jilans 
offered  in  the  .State  outside  a  Federallv- 
facilitated  Exchange. 

(g)  Oorlifnxdioii  stondord  spacific  to  o 
Fodondly-facditolod  Exchongo.  A 
Federally-facilitated  Exchange  mav 
certify  a  QflP  in  the  individual  market 
of  a  Federally-facilitated  Exchange  onlv 
if  the  QHP  issuer  meets  one  of  the 
conditions  below: 

(1)  The  QHP  i.ssuer  akso  offers  through 
a  Federally-facilitated  .SHOP  serving 
that  .State  at  least  one  small  group 
market  QHP  at  the  silver  level  of 
coverage  and  one  at  the  gold  level  of 
coverage  as  described  in  section  13()2(d) 
of  the  Affordable  Care  Act; 

(2)  The  QHP  issuer  does  not  offer 
small  grou])  market  |)roducts  in  that 
.State,  hnt  another  i.ssuer  in  the  same 
issuer  grou])  offers  through  a  Federallv- 
facilitated  .SHOP  serving  that  State  at 
least  one  small  group  market  QHP  at  thi; 
silver  level  of  coverage  and  one  at  the 
gold  level  of  coverage:  or 

(3)  Neither  the  issuer  uor  any  other 
issuer  in  the  same  i.ssuer  group  has  a 
share  of  the  small  group  market,  as 
determined  by  HITS,  greater  than  20 
percent,  based  on  the  earned  ])remimns 
submitted  by  all  i.ssuers  in  the  .State’s 
small  group  market,  under  §  138.110  of 
this  suhchapter.  on  the  reporting  date 
immediately  preceding  the  due  date  of 
the  apjilication  for  QHP  certification. 

■  40.  .Section  138.213  is  added  to  read 
as  follows: 

§  1 56.21 5  Advance  payments  of  the 
premium  tax  credit  and  cost-sharing 
reduction  standards. 

(a)  Standards  relativa  to  advanca 
pavnwnts  of  tho  praininin  tax  civdit  and 
cost-sharing  redactions.  In  ordiu'  for  a 
health  plan  to  he  certified  as  a  QHP 
initially  and  to  maintain  ciirtification  to 
he  offered  in  thi;  individual  market  on 
the  Exchange,  the  i.ssuer  must  ineiO  the 
reijuirements  related  to  the 
administration  of  cost-sharing 
reductions  and  advance  ])ayments  of  the 
])remium  tax  credit  set  forth  in  suhpart 
E  of  this  part. 

(h)  IRe.servedI 

■  41.  .Section  138.283  is  amended  by 
adding  jiaragraph  (c)(7)  to  riiad  as 
follows: 


§  1 56.285  Additional  standards  specific  to 
SHOP. 

***** 

(c)  *  *  * 

(7)  A  QHP  i.ssuer  must  enroll  a 
(lualified  employee  only  if  the  .SI  K)P  — 

(i)  Notifies  the  QHP  issuer  that  the 
emplovee  is  a  (|ualified  employee:  and 

(ii)  Transmits  information  to  the  QHP 
issuer  as  provided  in  §  133.4()()(a)  of  this 
suhcha])ter. 

***** 

■  42.  .Suh])art  E  is  added  to  read  as 
follows: 

Subpart  E — Health  Insurance  Issuer 
Responsibilities  With  Respect  to  Advance 
Payments  of  the  Premium  Tax  Credit  and 
Cost-Sharing  Reductions 

.Sec. 

1.3(i.40()  Uelinitioiis. 

1.38.410  Ciost-shciring  riuliictions  lor 
(airolleos. 

138.420  Plan  variations. 

138.423  (iliangos  in  eligibility  for  cost¬ 
sharing  reductions. 

138.430  Payment  lor  cost-sharing 
reductions. 

13().440  Plans  eligihli!  for  aihance 

payments  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

138.480  Kialnclion  of  enrollije’s  share  of 
|)reminm  to  account  for  advance 
pavmenls  of  the  premium  lax  criulil. 
138.470  Allocation  of  rates  and  claims  costs 
for  advance  payments  ol  cost-sharing 
reductions  and  thi;  iireminm  tax  credit. 

Subpart  E — Health  Insurance  Issuer 
Responsibilities  With  Respect  to 
Advance  Payments  of  the  Premium 
Tax  Credit  and  Cost-Sharing 
Reductions 

§156.400  Definitions. 

Till!  following  dofinitions  apply  to 
this  suhpart: 

Advance  payments  of  the  preminin 
tax  credit  has  tin;  moaning  givon  to  tho 
torm  in  §133.20  of  this  sulichaplor. 

Affordable  dare  Act  has  tho  moaning 
givon  to  tho  torm  in  §  133.20  of  this 
snhchajitor. 

Annind  limitation  on  cost  sharing 
moans  tho  annual  dollar  limit  on  cost 
sharing  rociuirod  to  ho  ])aid  hv  an 
onrolloo  that  is  ostahlishod  hv  a 
particular  (pialifiod  health  plan. 

De  miidnds  variation  moans  tho 
allowahlo  variation  in  tho  AV  of  a  health 
plan  that  does  not  result  in  a  material 
difforonci!  in  tho  true  dollar  value  of  tho 
health  plan  as  ostahlishod  in 
§  138.140(c). 

De  minimis  variation  for  a  silver  plan 
variation  moans  a  single  porcontago 
point. 

Eedend  jmvertv  level  or  EPL  has  thi; 
moaning  givon  to  tho  torm  in 
§  133.300(a)  of  this  suhchajitor. 

Indian  has  tho  moaning  givon  to  tho 
tiu’in  in  §  133.300(a)  of  this  suhchapter. 
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IJmitf‘(i  cost  sharing  plan  variation 
means,  with  respect  to  a  QUI’  at  any 
levjil  of  Coverage,  the;  variation  ol'sncli 
QHl’  (le.scril)e(i  in  !.'>(». 42()(1))(2). 

Maxiinnin  animal  limitation  on  cost 
sharing  means  the  liighest  annual  dollar 
amount  that  (|nalifuul  Innilth  plans 
(other  than  QllFs  with  cost-sharing 
reductions)  mav  nupiire  in  cost  sharing 
lor  a  particular  year,  as  e.stahlished  tor 
that  year  under  l.Ki.KK). 

Most  generous  or  more  generous 
means,  hetwcum  a  QHF  (including  a 
standard  silver  plan)  or  plan  variation, 
and  one  or  more  other  ])lan  variations  of 
th(!  same  QHP.  the  QlIP  or  ])lan 
variation  designed  for  the  category  of 
individuals  last  listed  in  §  l.').'j.8().'>(g)(3) 
of  this  snl)cha])ter. 

Plan  variation  means  a  zero  cost 
sharing  jilan  variation,  a  limited  cost 
sharing  plan  variation,  or  a  silver  i)lan 
variation. 

Reduced  maxinnnn  animal  limitation 
on  cost  sharing  means  the  dollar  value 
of  the  maxiinnin  annual  limitation  on 
cost  sharing  for  a  silver  plan  variation 
that  remains  after  applying  the 
reduction,  if  any.  in  the  maximnm 
annual  limitation  on  cost  sharing 
reipiired  hv  .section  1402  of  the 
Affordable  (lare  Act  as  announced  in  the 
annual  HI  IS  notice  of  benefit  and 
payment  parametiirs. 

Silver  plan  variation  iniians.  with 
respect  to  a  standard  silver  plan,  any  of 
the  variations  of  that  standard  silver 
plan  described  in  ^  1  .'j().42()(a). 

Stand-alone  dental  plan  means  a  plan 
offered  through  an  Rxchange  under 
§  l.'ifi.lOO.'j  of  this  snbcliapter. 

Standard  plan  means  a  QI  IP  offered 
at  one  of  the  four  levels  of  coverage, 
defined  at  §  l.'j(i.l4().  with  an  annual 
limitation  on  cost  sharing  that  conforms 
to  the  recpiireinents  of  §  1  .'iO.l  8()(a).  A 
.standard  plan  at  the  bronze,  silver,  gold, 
or  platinum  level  of  coverage  is  referred 
to  as  a  standard  bronze  ])lan.  a  standard 
silver  plan,  a  standard  gold  plan,  and  a 
.standaixl  platinum  plan,  respectively. 

Zero  cost  sharing  plan  variation 
means,  with  respect  to  a  QflP  at  any 
level  of  coverage,  the  variation  of  such 
QHP  de.scribeil  in  l.'jti.42()(l))(1). 

§  156.410  Cost-sharing  reductions  for 
enrollees. 

(a)  (ieneral  reijiiirement.  A  QHP  issuer 
must  ensure  that  an  individual  eligible 
for  cost-sharing  reductions,  as 
demonstrated  by  a.ssignment  to  a 
|)articnlar  plan  variation,  pays  only  the 
cost  sharing  reipiired  of  an  eligible 
individual  for  the  applicable  covered 
.service  under  the  jilan  variation.  The 
cost-sharing  reduction  for  which  an 
individual  is  eligible  must  he  applied 
when  the  co.st  sharing  is  collected. 


(h)  Assignment  to  ajijilicable  })ian 
variation.  If  an  individual  is  determined 
to  l)(!  eligible  to  enroll  in  a  QHP  in  the 
individual  market  offered  through  an 
fixchange  and  idects  to  do  so.  the  Ql  IP 
issuer  mn.st  assign  the  individual  under 
enrollment  and  eligibility  information 
submitted  by  the  Hxchange  as  follows — 

(1)  If  the  individual  is  determined 
eligible  by  the  Rxchange  for  cost-sharing 
reductions  under  ??  1.5.5. 8().‘i(g)(2)(i).  (ii). 
or  (iii)  of  this  snhehapter  (subject  to  the 
.s|)ecial  ride  for  family  policies  set  forth 
in  §  155.:il)5(g)(8)  of  this  snhchaiiter) 
and  chooses  to  enroll  in  a  silver  health 
plan,  the  QHP  issuer  must  assign  the 
individual  to  the  silver  plan  variation  of 
the  .selected  silver  health  plan  de.scrihed 
in  §  1 5(i.420(a)(l ).  (2).  or  (8). 
respectively. 

(2)  If  the  individual  is  determined 
eligible  by  the  Exchange  for  cost-sharing 
reductions  for  Indians  with  lower 
household  income  under  155.85()(a)  of 
this  snbcliapter  (subject  to  the  sjiecial 
rule  for  family  policies  set  forth  in 

^  1 55.8()5(g)(8)  of  this  snhehapter).  and 
chooses  to  enroll  in  a  QHP.  the  QHP 
issuer  must  assign  the  individual  to  the 
zero  cost  sharing  plan  variation  of  the 
selected  QHP  with  all  cost  sharing 
eliminated  de.scrihed  in  §  1 5().42()(1))(1 ). 

(.8)  If  the  individual  is  determined  bv 
the  Exchange  to  be  eligible  for  cost- 
sharing  reductions  for  Indians 
regardless  of  household  income  under 

155.850(1))  of  this  snhchaiiter  (subject 
to  the  special  rule  for  family  policies  set 
forth  in  ^  155.8()5(g)(8)  of  this 
snhehapter).  and  chooses  to  enroll  in  a 
QI  IP.  the  Ql  IP  issuer  must  a.ssign  the 
individual  to  the  limited  cost  sharing 
plan  variation  of  the  selected  QHP  with 
the  ])rohihition  on  co.st  sharing  for 
benefits  received  from  the  Indian  Health 
Service  and  certain  other  providers 
described  in  1 50.42()(b)(2). 

(4)  If  the  individual  is  determined  by 
the  Exchange  not  to  be  eligible  for  cost- 
sharing  reductions  (including  eligibility 
under  the  special  ride  for  family 
jmlicies  set  forth  in  ^  155.8()5(g)(8)  of 
this  snhehapter).  and  choo.ses  to  enroll 
in  a  QHP.  the  QHP  issuer  must  assign 
the  individual  to  the  selected  QHP  with 
no  cost -sharing  reductions. 

§  1 56.420  Plan  variations. 

(a)  Snhmission  of  silver  plan 
variations.  For  each  of  its  silver  health 
])lans  that  an  issuer  offers,  or  intends  to 
offer  in  the  individual  market  on  an 
Exchange,  the  issuer  must  submit 
annually  to  the  Exchange  for 
certification  prior  to  each  benefit  year 
the  standard  silver  ])lan  and  three 
variations  of  the  standard  silver  plan,  as 
follow.s — 


(1)  For  individuals  eligible  for  cost- 
sharing  reductions  under 
155.8()5(g)(2)(i)  of  this  suhehapter.  a 
variation  of  the  standard  silver  plan 
with: 

(1)  An  annual  limitation  on  cost 
sharing  no  greater  than  the  reduced 
maximum  annual  limitation  on  cost 
sharing  .s|)ecified  in  the  ainnial  HHS 
notice  of  benefit  and  ])ayinent 
])arameters  for  such  individuals,  and 

(ii)  Other  cost-sharing  reductions  such 
that  the  AV  of  the  silver  plan  variation 
is  ‘)4  iierceni  plus  or  minus  the  de 
minimis  variation  for  a  silver  ])lan 
variation: 

(2)  For  individuals  eligible  for  cost- 
sharing  reductions  under 

^  1.55.8()5(g)(2)(ii)  of  this  snhehapter.  a 
variation  of  the  standard  silver  plan 
with: 

(i)  An  annual  limitation  on  co.st 
sharing  no  greater  than  the  reduced 
maximum  annual  limitation  on  co.st 
sharing  .sjiecified  in  the  animal  HHS 
notice  of  benefit  and  ])ayinent 
parameters  for  such  individuals,  and 

(ii)  Other  cost-sharing  reductions  such 
that  the  AV  of  the  silver  ])lan  variation 
is  87  ])ercent  plus  or  minus  the  de 
minimis  variation  for  a  silver  jilan 
variation;  and 

(8)  For  individuals  eligible  for  cost- 
sharing  reductions  under 
Ss  155.8()5(g)(2)(iii)  of  this  .sul)cha])ter.  a 
variation  of  the  standard  silver  |)lan 
with; 

(ij  An  annual  limitation  on  cost 
sharing  no  greater  than  the  reduced 
maxinnnn  annual  limitation  on  co.st 
sharing  specified  in  the  annual  HHS 
notice  of  benefit  and  payment 
])arameters  for  such  individuals,  and 
(ii)  Other  cost-sharing  reductions  suc.h 
that  the  AV  of  the  silver  ])lan  variation 
is  78  jiercent  jilus  or  minus  the  de 
minimis  variation  for  a  silver  plan 
variation  (subject  to  §  15(i.42{)(h)). 

(b)  Snhmission  of  zero  and  limited 
cost  sharing  plan  variations.  For  each  of 
its  health  plans  at  any  level  of  coverage 
that  an  issuer  offers,  or  intends  to  offer 
in  the  individual  market  on  an 
ICxchange.  the  issuer  must  submit  to  the 
I’ixchange  for  certification  the  health 
plan  and  two  variations  of  the  health 
jilan.  as  follows — 

(1)  l'’or  individuals  eligible  for  cost- 
sharing  reductions  under  ^  155.85()(a)  of 
this  snhchajiter.  a  variation  of  the  health 
plan  with  all  co.st  sharing  eliminated; 
and 

(2)  I’er  individuals  eligible  for  co.st- 
sharing  reductions  under  155.850(1))  of 
this  .sul)c:ha])ter.  a  variation  of  the  health 
])lan  with  no  co.st  sharing  on  any  item 
or  service  that  is  an  EHB  furnished 
directly  by  the  Indian  Health  Service,  an 
Indian  Tribe.  Tribal  Organization,  or 
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lJrl)an  Indian  Organization  (each  as 
(lel’ined  in  25  IJ.S.C;.  I(j03),  or  through 
referral  under  contract  lujalth  services. 

(c)  /lene/i7  (ind  network  i^juivalencA^  in 
silvnr plan  vnrinlions.  A  standard  silver 
j)lan  and  (;ach  silver  ])lan  variation 
tliereof  must  cover  tlu;  .same  Ixnudits 
and  ])roviders.  and  reciuire  the  same  ont- 
ol-])ocket  spending  for  Ixamfits  otlua- 
than  e.ss(!ntial  health  benefits,  fiach 
silver  jdan  variation  is  snhject  to  all 
r(;(|nirenients  applicable  to  the  standard 
silver  plan  (except  for  the  re(iuireinent 
that  the  plan  have  an  AV  as  .set  forth  in 
Sir)(i.l4l)(l))(2)). 

(d)  Bnnnfit  and  nniwork  (upnvcdnncn 
in  y.nro  and  liinilad  cost  sharing  plan 
variations.  A  QHP  and  each  zero  cost 
sharing  plan  variation  or  limited  cost 
sharing  plan  variation  thereof  must 
cover  the  same  hemdits  and  providers, 
and  recpiire  the  sanu;  out-of-jmcket 
.s])ending  for  b(!nefits  other  than 
essential  health  benefits.  A  limited  cost 
sharing  plan  variation  nm.st  hav(!  the 
.same  cost  sharing  on  items  or  services 
not  described  in  ])aragra])h  (h)(2)  of  this 
.section  as  the  QllP  with  no  cost-sharing 
reductions.  Kach  zero  cost  sharing  j)lan 
variation  or  limited  cost  sharing  plan 
variation  is  snhjtict  to  all  re(|nirements 
applicable  to  the  QIIP  (except  for  the 
nuiuirement  that  the  plan  have  an  AV  as 
.set  forth  in  ^1. "it). 140(1))). 

(e)  Decreasing  cost  sharing  in  higinn' 
A\'  silver  plan  variations,  'fhe  co.st 
sharing  recpiired  of  enrollees  under  anv 
silver  ])lan  variation  of  a  standard  silver 
])lan  for  an  e.ssential  health  benefit  from 
a  i)rovider  (including  a  ])rovider  outside 
the  i)lan'.s  network)  may  not  exceed  the 
corresponding  co.st  sharing  recpiired  in 
the  standard  silver  plan  or  any  other 
silver  plan  variation  thereof  with  a 
lower  AV. 

(f)  Mininnnn  differential  between 
70  percent  and  73  percent  silver  plan 
variations.  Notwithstanding  any 
permitted  de  minimis  variation  in  AV 
for  a  health  plan  or  permitted  de 
minimis  variation  for  a  silver  plan 
variation,  the  AVs  of  a  standard  silver 
plan  and  the  silver  ])lan  variation 
thereof  tlescrihed  in  ])aragraph  (a)(3)  of 
this  section  nm.st  differ  by  at  least  2 
percentage  ])oint.s. 

(g)  Mniti-state  })lans.  The  l).S.  Office 
of  Personnel  Management  will 
determine  the  time  and  manner  for 
multi-State  ])lan.s,  as  defined  in 

4}  1. ()()()(a)  of  this  .sul)chai)ter.  to 
submit  silver  plan  variations,  zero  co.st 
sharing  plan  variations,  and  limited  co.st 
sharing  plan  variations. 

§  156.425  Changes  in  eligibility  for  cost¬ 
sharing  reductions. 

(a)  Effective  date  of  change  in 
assignment.  If  the  Exchange  notifies  a 


QHP  issuer  of  a  change  in  an  enrol  lee’s 
eligibility  for  co.st -sharing  reductions 
(including  a  change  in  the  individual’s 
eligibility  under  the  special  rule  for 
family  p{)licie.s  set  forth  in 
S  1 .').'). 3().'j(g)(3)  of  this  suhehapter  due  to 
a  change  in  eligibility  of  another 
individual  on  the  same  poliev),  then  the 
QIIP  issuer  nm.st  change  the 
individual’s  assignment  such  that  the 
individual  is  a.ssigned  to  the  ai)])licahle 
standard  |)ian  or  |)lan  variation  of  the 
QIIP  as  recpiired  under  §  1  .'id. 410(1))  as 
of  the  effective  date  of  eligibility 
recpiired  by  the  Excdiange. 

(h)  (iontinnitv  of  dedactihle  and  ont- 
of-pocket  amounts.  In  the  c;a.se  of  a 
cdiange  in  assignment  to  a  different  ])lan 
variation  (or  standard  ])lan  without  c:c).st- 
sharing  reductions)  of  the  same  QIIP  in 
the  course  of  a  benefit  year  under  this 
section,  the  QHP  issuer  nm.st  ensure  that 
any  c:ost  .sharing  ])aicl  by  the  applicxihle 
individual  under  previous  ])lan 
variations  (or  standard  plan  without 
c:c).st-.sharing  reduclions)  for  that  benefit 
year  is  taken  into  acc:c)unt  in  the  new 
plan  variation  (or  standard  plan  without 
c;c).st-sharing  reductions)  for  purposes  of 
c:alc:ulating  exist  sharing  ha.secl  on 
aggregate  s])encling  hv  the  individual, 
suc.li  as  for  clecluclihles  or  for  the  annual 
limitations  on  co.st  sharing. 

§  1 56.430  Payment  for  cost-sharing 
reductions. 

(a)  Estimates  of  value  of  cost-sharing 
reductions  for  pari)oses  of  advance 
pavments.  (1)  P’or  eac:h  health  plan  that 
an  issuer  offers,  or  intends  to  offer,  in 
the  individual  market  on  an  Exc.hange 
as  a  QHP.  the  issuer  nm.st  provide  to  the 
Exchange  annually  prior  to  the  benefit 
year,  for  approval  by  HI  IS,  an  e.stimate 
of  the  dollar  value  of  the  cost-sharing 
reductions  to  he  provided  over  the 
benefit  vear.  'I'he  estimate  mn.st: 

(i)  If  the  QHP  is  a  silver  health  plan, 
identify  separately  the  per  member  per 
month  dollar  value  of  the  cost-sliaring 
reductions  to  he  jirovided  under  each 
silver  plan  variation  identified  in 
Sl.')().42()(a)(l),  (2),  and  (3); 

(ii)  Regardle.ss  of  the  level  of  cxiverage 
of  the  Q1  IP.  identify  the  jier  memher  per 
month  dollar  value  of  the  cxi.st-sharing 
reductions  to  he  provided  under  the 
zero  exist  sharing  plan  variation; 

(iii)  Be  acxximpanied  by  su])])C)rting 
documentation  validating  the  estimate: 
and 

(iv)  Be  developed  using  the 
methoclologv  .s])ec:ifiecl  hv  HH.S  in  the 
a])plic:ahle  annual  HHS  nc)tic:e  of  benefit 
and  payment  ])arameters. 

(2)  If  an  issuer  seeks  advaiux; 
jiayments  for  the  cost-sharing 
reductions  to  he  provided  under  the 
limited  co.st  sharing  plan  variation  of  a 


health  j)lan  it  offers,  or  intends  to  offer, 
in  the  individual  market  on  the 
Excdiange  as  a  QHP  at  any  level  of 
cxiverage,  the  issuer  must  provide  to  the 
Exchange  annually  prior  to  the  benefit 
year,  for  ajijiroval  by  HHS,  an  e.stimate 
of  the  per  memher  [ler  month  dollar 
value  of  the  cxist-sharing  reduc.tions  to 
he  Jirovided  over  the  benefit  vear  under 
sucdi  limited  co.st  sharing  jilan  variation. 
The  estimate  nm.st; 

(1)  Be  acx;c)m}ianiecl  by  sujijiorting 
clcic:umentatic)n  validating  the  e.stimate: 
and 

(ii)  Be  develojied  using  the 
methodology  s|iec:ifieci  hv  HHS  in  the 
animal  HHS  notic:e  of  benefit  and 
jiavment  jiarameters. 

(3)  HHS’s  ajijiroval  of  the  estimate 
will  he  based  on  whether  the  e.stimate 
is  made  consistent  with  the 
methodology  .s|iec:ified  by  HHS  in  the 
annual  HHS  notice  of  benefit  and 
Jiavment  jiarameters. 

(4)  Issuers  of  multi-State  jilans.  as 
defined  in  §  l.'i.'i.lOOOla)  of  this 
.suhc:haj)ter.  must  jirovicle  the  estimates 
clesc:rihecl  in  jiaragrajihs  (a)(1)  and  (2)  of 
this  section  to  the  IJ.S.  Offic:e  of 
Personnel  Management,  in  the  time  and 
manner  e.stahlished  by  the  II..S.  ()ffic:e  of 
Personnel  Management. 

(h)  Advance  pavments  for  cost¬ 
sharing  reductions.  (1)  A  QHP  issuer 
will  rec:eive  jiericidic:  aclvanc:e  jiayments 
based  on  the  ajijiroved  acivancx! 
estimates  jirovided  under  jiaragrajih  (a) 
of  this  sec:ticin  and  the  actual  enrollment 
in  the  aj)j)lic:ahie  jilan  variation. 

(2)  HHS  may  adjust  the  aclvanc:e 
Jiavment  amount  for  a  j)artic:ular  QHP 
during  the  benefit  year  if  the  Q1  IP  issuer 
jirovides  evidence.  c:ertified  by  a 
member  of  the  .American  Ac:ademy  of 
Actuaries  in  a(x;cirdanc;e  with  generally 
accejited  ac;tuarial  jirincijiles  and 
methodologies,  that  the  aclvanc:e 
Jiayments  for  a  j)artic:ular  QHP  are  likely 
to  he  suhstantially  different  than  the 
cxi.st-sharing  reduction  amounts  that  the 
QHP  Jirovides  that  will  he  reimhursed 
hv  HHS. 

(c:)  Submission  ofactmd  amounts.  (1) 
General.  For  eac:h  jilan  variation  that  a 
QHP  i.ssuer  offers  on  the  Exc;hange.  it 
must  sulimit  to  HH.S.  in  the  manner  and 
timeframe  e.stahlished  by  HH.S.  for  eac;h 
j)C)lic:v.  the  total  allowed  co.sts  for 
essential  health  benefits  charged  for  the 
jioliciv  for  the  benefit  year,  liroken  down 
liy  all  of  the  following: 

(i)  The  amount  the  issuer  jiaicl. 

(ii)  'I'lie  amount  the  enrc)llee(s)  jiaicl. 

(iii)  The  amount  the  enrcillee(s)  would 
have  Jiaicl  under  the  standard  jilan 
without  co.st-sharing  reducitions. 

(2)  Standard  methodology.  A  QHP 
issuer  must  c:alc;ulate  the  value  of  the 
amount  the  enrc)llee(.s)  would  have  jiaicl 
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inuler  the  staiuiard  plan  without  cost¬ 
sharing  nuhictions  by  ap])lying  the 
actual  cost-sharing  requirements  lor  tin; 
.standard  plan  to  the  allowed  costs  for 
es.sential  health  benefits  under  the 
enrollee's  policy  for  the  hmiefit  year. 

CD  |R(!S(!ryedi 
(4)  IRciseryedl 

(.'ll  lU'inihui'sanunit  of  i)mvi(](n's.  In 
the  case  of  a  hcaiefit  for  which  the  Qlll’ 
issuer  coni])ensat(\s  an  ap])licahle 
j)royider  in  whole  t)r  in  part  on  a  fee- 
for-.seryice  basis,  allowed  costs 
associated  with  the  benefit  may  he 
included  in  the  cakadation  of  the 
amount  that  an  enrollee(s)  would  haye 
j)aid  under  the  standard  plan  without 
cost-sharing  reductions  only  to  the 
extent  the  amount  was  either  payable  by 
the  enrollee(s)  as  co.st  sharing  under  the 
plan  yariation  or  was  reimhur.sed  to  the 
proyider  by  the  QHP  issuer. 

(d)  lieconcilidtion  ol  (iinoiints.  HI  IS 
will  |)erlorm  periodic  reconciliations  of 
any  adyance  j)ayments  of  cost-sharing 
nuluctions  jnoyided  to  a  QHP  issuer 
under  paragraph  (h)  of  this  s(u:tij)n 
against — 

(1)  'fhe  actual  amount  of  cost-sharing 
nuluctions  proyided  to  enrol  lees  and 
r(!imhur.sed  to  proyiders  by  the  QHl’ 
issuer  for  hmiefits  for  which  tlu;  QllP 
issu(;r  compmisates  the  applicable 
proyiders  in  whole  or  in  part  on  a  fee- 
for-.seryice  basis;  and 

(2)  The  actual  amount  of  cost-sharing 
nuluctions  proyidiul  to  (mrollees  for 
benefits  for  which  the  QHP  issuer 
compensates  the  api)licahle  ])royiders  in 
any  other  manner. 

(e)  Payment  ol  (iiscrcpdiicids.  If  tin; 
actual  amounts  of  cost-sharing 
reductions  described  in  paragrai)hs 
(d)(1)  and  (2)  of  this  section  are — 

(1)  More  than  the  amount  of  adyance 
payments  proyided  and  the  QHP  issuer 
has  timely  proyided  the  actual  amounts 
of  cost -sharing  reductions  as  required 
under  paragraph  (c)  of  this  section,  HHS 
will  reimburse  the  QHP  issuer  for  the 
differenci*:  and 

(2)  Less  than  the  amount  of  advance 
payments  provided,  the  Qlil’  issuer 
must  repay  the  difference  to  HHS  in  the 
manner  and  timeframe  sjjecifuul  by 
HHS. 

(f)  (A)st-sh(inno  reductions  during 
spccicd  periods.  (1)  Notwithstanding  the 
cost-sharing  nuluction  reconciliation 
process  descrilxMl  in  ])aragraphs  (c) 
through  (e)  of  this  section,  a  QHP  issuer 
will  not  he  eligibk;  for  reimhurseimMit  of 
any  cost-sharing  nuluctions  ])royided 
following  a  t(!rmination  of  coverage 
effective  date  with  respect  to  a  grace 

pm  iod  as  described  in 
§  l.').'j.4;i()(h)(2)(ii)(A)  or  (15)  of  this 
suhehapter.  However,  the  QHP  issuer 
will  h(!  eligible  for  reimhur.sement  of 


co.st-sharing  nuluctions  provided  i)rior 
to  the  termination  of  coverage  effective 
date.  Advance  payments  of  cost-sharing 
reductions  will  h(!  paid  to  a  QHl’  issuer 
])rior  to  a  ikMermination  of  termination 
(including  during  any  grace  peu  iod.  hut 
the  QHP  issuer  will  lu;  luupiired  to  n!i)ay 
any  advance  ])avments  made  with 
resp(u:t  to  any  month  after  any 
termination  of  coverage  (dlective  date 
during  a  grace  period). 

(2)  Notwithstanding  the  cost-sharing 
reduction  reconciliation  jjroce.ss 
de.scrihed  in  j)aragraj)hs  (c)  through  (e) 
of  this  section,  if  the  termination  of 
coverage  effective  date  is  prior  to  the 
(kitermination  of  termination  other  than 
in  the  circumstances  de.scrihed  in 
paragra])h  (0(1)  of  this  scuiion.  and  if 
the  termination  (or  the  late 
ckdermination  therciof)  is  the  fault  of  the 
QHP  issuer,  as  reasonably  detcuinimul 
by  the*  Exchange,  the  QHP  issuer  will 
uot  he  eligible  for  advance  j)ayim!nt.s 
and  reimhursement  for  cost-sharing 
nuluctions  providcul  during  the  period 
following  the  termination  of  coverage 
effective  date  and  prior  to  the 
(kitermination  of  the;  termination. 

(8)  .Subject  to  th(!  nupurements  of  the 
cost -sharing  reduction  nuuinciliation 
procciss  descrihcul  in  jjaragraphs  (c) 
through  (e)  of  tliis  s(u:tion.  if  the 
termination  of  coverage;  effective  date  is 
|)rior  to  the  d(;termi nation  of 
termination  other  than  in  the 
circum.stances  (k;scrihi;d  in  paragraph 
(f)(1)  of  this  s(;ction.  and  if  tlie  r(;ason 
for  the  termination  (or  late 
det(;rmination  thercu)!)  is  not  the  fault  of 
the  QHP  issuer,  as  reasonably 
determined  by  the;  Exchange,  the  QHP 
issuer  will  lu;  (;ligihle  for  advance 
payments  and  r(;imhurs(;ment  for  cost¬ 
sharing  reductions  i)royided  during 
such  p(;riod. 

(4)  .Suhj(;ct  to  the  rcupiirements  of  the 
cost-sharing  reduction  reuxmeiliation 
]jroc(;ss  described  in  paragra])hs  (c) 
through  (e)  of  this  si;c:tion,  a  QHP  issu(;r 
will  he  (;ligihk;  for  advance  payments 
and  reimhursem(;nt  for  cost-sharing 
r(;ductions  provided  during  anv  period 
of  coverage  ))ending  r(;.solution  of 
iuconsist(;ncies  in  information  re(piir(;d 
to  (k;t(;rmine  (;ligihility  for  (;nrollment 
un(k;r  1.5!). 81. 1(1)  of  this  suhclia])ter. 

(g)  Prohibition  on  reduction  in 
payments  to  Indian  heedth  providers.  If 
an  Indian  is  enrolk;d  in  a  QHP  in  the 
individual  market  through  an  fixchangc; 
and  is  furnish(;d  an  it(;m  or  si;rvice 
directly  by  tin;  Indian  H(;altli  .S(;rvice,  an 
Indian  Tribe,  Tribal  ()rgani/.atif)n,  or 
Urban  Indian  Organization,  or  through 
referral  under  contract  health  services, 
the  QHP  issu(;r  may  not  n;duce  the 
])ayment  to  any  such  (;ntity  for  such 
item  or  service  hv  the  amount  of  anv 


cost  sharing  that  would  he  dm;  from  the 
Indian  hut  for  the  prohibitions  on  co.st 
sharing  set  forth  in  §  1 .5().41()(h)(2)  and 
(8). 

§156.440  Plans  eligible  for  advance 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

Except  as  noted  in  paragra])h  (a) 
through  (c)  of  this  section,  the 
l)rovisions  of  this  suh|)art  apply  to 
(jualified  health  plans  offered  in  the 
individual  market  on  the  Exchange. 

(a)  (Adastrophic  ])lans.  The  ])rovisit)ns 
of  this  suhpart  do  not  ap])lv  to 
catastroj)hic  ])lans  described  in 
§  If)!).  1.5.5. 

(h)  Stand-(done  dental  i)lans.  The 
])rovisions  of  this  suhpart,  to  the  extent 
relating  to  cost-sharing  reductions,  do 
not  apply  to  .stand-alone  dental  ])lans. 
The  ])rovisions  of  this  suh])art.  to  tlu; 
(;xtent  relating  to  advanci;  ])ayments  of 
the  pr(;mium  tax  credit,  apply  to  stand¬ 
alone  dental  ])lans. 

(c)  Child-onlv  plans.  The  provisions 
of  this  suh])art  ap])lv  to  child-only 
QHPs,  de.scrihed  in  §  15l).2()()(c)(2). 

§  156.460  Reduction  of  enrollee’s  share  of 
premium  to  account  for  advance  payments 
of  the  premium  tax  credit. 

(a)  Reduction  of  enrollee's  share  of 
preininin  to  account  for  advance 
pavintmts  of  the  preinhnn  tax  credit.  A 
QHP  issuer  that  r(;ceiv(;s  notice  from  the 
Exchange  that  an  individual  (airolled  in 
the  issu(;r’.s  Q1  If’  is  eligible  for  an 
advance  payment  of  the  ])r(;mium  tax 
cr(;dit  must — 

(1)  R(;duce  the  portion  of  tin;  ])remium 
charged  to  or  for  the  individual  for  the 
a])])licahle  month(.s)  by  the  amount  of 
the  advance  ])ayment  of  the  premium 
tax  credit; 

(2)  Notify  the  Exchange  of  the 
reduction  in  the  portion  of  the  premium 
charged  to  the  individual  in  accordance 
with  §  15().2()5(g);  and 

(8)  Include  with  each  hilling 
.statement,  as  a])])licahk;,  to  or  for  the 
individual  the  amount  of  tin;  advance; 
])ayment  of  the  ])remium  tax  credit  for 
the  aj)i)licahk;  month(s).  and  the 
n;maining  ])r(;mium  owed. 

(h)  D(days  in  payment.  A  QHP  issuer 
may  not  refuse  to  commence  coverage 
under  a  ])olicy  or  terminate  coverage  on 
account  of  any  d(;lay  in  pavm(;nt  of  an 
advance  ])ayment  of  the  pr(;mium  tax 
credit  on  behalf  e)f  an  (;nrolk;e  if  the 
QHP  issuer  has  been  notified  hv  the 
Exchange  under  §  155.84()(a)  of  this 
suhehapter  that  the  QHP  i.s.suer  will 
r(;ceive  such  advance  payment. 
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§156.470  Allocation  of  rates  and  claims 
costs  for  advance  payments  of  cost-sharing 
reductions  and  the  premium  tax  credit. 

(a)  Allocdtion  to  (idditionol  ho(dih 
honofits  for  QIIPs.  An  i.ssucM'  imi.sl 
jcrovidc!  to  the  l']xc:hang(!  annually  lor 
a|)])r()val,  in  the  inaniu;r  and  tiinelraine 
(;.stal)li.sh(!d  by  HHS.  for  each  health 
plan  at  any  levcd  of  coverage  offered,  or 
intended  to  he  offered,  in  the  individual 
market  on  an  Exchange;,  an  allocation  of 
the  rate  and  the;  expecled  allowed 
claiin.s  co.st.s  for  the  plan,  in  (;ac:h  ca.se, 
to: 

(1)  EUB.  other  than  services  described 
in  §  l.‘5(j.28()(d)(l).  and 

(2)  Any  other  s(;rvic(;s  or  benefits 
offered  by  the  health  plan  not  described 
])aragraph  (a)(1)  of  this  .section. 

(h)  Allocution  to  additional  health 
henefits  for  stand-(done  dented  plans. 

An  issue;!’  must  provide  to  the;  Exchange 
annually  for  approval,  in  the  manne;r 
and  timeframe  e;stahlislu;d  by  HflS,  for 
e;ae:h  stand-alone;  dental  plan  offered,  or 
intended  to  he;  e)ff(;re;d,  in  the  individual 
marke;t  on  the  Exe:hange;,  a  dollar 
alloc:ation  of  the  e;xpee:ted  ])remium  for 
the  ])lan.  to; 

(1)  ’fhe  ])edi<itrie:  dental  essential 
heiilth  benefit,  and 

(2)  Any  benefits  oltered  hv  the;  stanel- 
cileene;  elental  ])lan  theit  are;  neet  the; 
pe;eliatrie;  dental  es.senticil  he;alth  hene;fit. 

(e:)  Alloccdion  standards  for  QUPs. 

'riie  issuer  must  ensure  tluit  the 
alle)e:atie)n  ele;se;rihe;el  in  panigniph  (ii)  e)f 
this  se;e:tie)n — 

(1)  Is  pe;rfe)rme;el  by  a  member  of  the; 
Amerie;an  Ae;aele;my  e)f  Ae:tuaries  in 
ae;e:e)relane:e;  with  generally  ae:e:e;pte;el 
iie;tnarial  ])rinci])le;s  anel  me;the)ele)logie;s; 

(2)  Reasonably  reflee’.ts  the  alle)e;atie)n 
e)f  the  e;xpe;e:teel  allenve;el  claims  costs 
attributable  te;  EUB  (exe:lneling  the).se 
services  de.se;rihed  in  §  15(i.28()(el)(l)); 

(3)  Is  e:on.sistent  with  the  alle)e:ation 
a])|3lie:ahle  te)  State-reejiiireel  benefits  to 
he  snhmitteel  by  the  issue;!’  u!ule;r 

§  15.').17()(e:)  e)f  this  .S!!he;hapter.  c!nd  the 
alloe:atie)n  !’e;ej!!ire;!uents  elescriheel  in 
§  l.')().28()(e;)(4)  for  certain  se;rvie;e;.s:  and 

(4)  Is  e;alc!ilate;el  uneler  the;  fair  health 
ins!irane:e;  i)re;mi!!!n  standards  de.se;!’iheel 
iit  4.5  CFR  147.102,  the;  single;  risk  ])e)e)l 
.stanelarels  de;se:riheel  at  4.5  CER  15().8(). 
cinel  the;  .same;  ])re;mi!!m  rate;  st.melarels 
ele;.se:rihe;el  at  45  CFR  150.255. 

(el)  Allocation  standards  for  stand¬ 
alone  dented  pleins.  The;  issuer  must 
e;n.s!i!’e;  that  the;  eleellar  alle)e:ation 
elese-.riheel  in  paragraj)!)  (h)  of  this 
.se;e:tie)n  is  pe;rfe)rme;ei  hv  a  me;!uhe;r  e)f  the; 
Ame;rie:an  Ae;aele;!ny  e)f  Ae:t!!arie;s  iei 
cic.c,e)relcme;e  with  general Iv  ae:ce;pted 
<ie:t!iarial  prine:i])le;.s  anel  me;the)elole)gie;s. 

(e)  Discle)sure  of  eittrihntion  einel 
edlocedion  inedhoels.  An  issuer  e)f  a 
health  plaei  at  any  level  of  e;overage;  e)r 


a  stanel-alone  elental  plan  e)ffere;d.  eer 
inteneleel  te)  he;  e)ffe;re;el,  in  the;  individual 
marke;t  oei  the;  Exe:hange  must  submit  te) 
the;  l']xe:hinige  annuallv  for  ai)pre)val,  an 
;!e:tuarial  me;me)n!nel!nn,  in  the  manne;r 
anel  tinie;fr<nue;  spe;e:ifie;el  by  HI  IS,  with 
(I  eletciileel  ele;.se:riptie)!i  e)f  the;  metheeels 
;mel  s])e;e:ifie;  hii.se;.s  !ise;el  te)  ])e;rfe)!’n!  the; 
iilloe;atie)ns  set  feerth  in  ]);n’cigraphs  (a) 
eenel  (h).  anel  ele;me)n,strating  tluit  the; 
alle)e:atie)ns  me;e;t  the;  standards  .set  forth 
in  ])iiragraph.s  (e:)  and  (el)  e)f  this  .se;e:tie)n. 
re;.spe;e;tive;Iy. 

(h  Malti-Steite  })leins.  Issuers  e)f  nuilti- 
State;  plans,  as  ele;fine;el  in  §  155.1()0()(a) 
e)f  this  s!ihe:ha])ter,  must  submit  the; 
alleee’ations  anel  ae:t!iin’ial  memorandnm 
described  in  this  se;e:tie)n  to  the;  U.S. 

Offie;e  of  Rerseennel  Managi;nu;nt,  in  the 
tiene  and  manner  e;.stahli.slie;el  by  the  U.S. 
Office;  of  Personnel  Mcenagement. 

PART  157— EMPLOYER 
INTERACTIONS  WITH  EXCHANGES 
AND  SHOP  PARTICIPATION 

■  43.  The;  aeitheerity  e:itatie)n  feer  part  157 
e;e)!itin!ie;.s  te)  re;ael  as  ie)lle)w.s: 

AutliDi’ily:  Title;  1  eif  the;  AHi)iiliil)li;  Ciiri; 

Ai:t.  se;e;tii)iis  1311.  1312.  1321.  1411.  1412. 
I’eil).  I,.  1 11-14H.  124  Slat.  1!)!). 

■  44.  Se;e:tie)n  1 57.20  is  ameneleel  hv 
iieleling  the;  elefinitieens  ie)r  ‘■Fe;ele;!’:ill v- 
facilitate;el  SHOP,”  “Full-time 
e;m])le)ye;e;.”  anel  “Eiirge  e;mple)ve;r”  in 
aljihiihetie’.al  e)reie;r  to  re;ael  as  fe)lle)w.s: 

§157.20  Definitions. 

***** 

Peeleredly-fetcilitated  SHOP  hiis  the 
meaning  given  to  the;  te;rm  in  §  155.20  e)f 
this  .s!ihe:ha])ter. 

Full-time  einpUivee  has  the  meaeiing 
given  te)  the;  term  in  ^  155.20  e)f  this 
.s!!he:haj)te;r. 

Leirge  emple)ver  has  the  me;a!iing  given 
to  the  te;rm  in  §  155.20  of  this 
.s!ihe:hapte;r. 

***** 

PART  158— ISSUER  USE  OF  PREMIUM 
REVENUE:  REPORTING  AND  REBATE 
REQUIREMENTS 

■  45.  riie  a!!the)ritv  e:itatie)n  fe)r  part  158 
e;e)ntin!ie;s  te)  re;ael  as  fe)lle)w.s: 

Aiilhe)i’ily;  .Si;e:lie)ii  2718  i)l  llie;  Piihlie: 
lli;allli  .Se;rvie:i;  Ai;l  [42  V.S.d.  .Weigg-l/l).  as 
aiiie;iiele;)l. 

■  40.  Se;e:lie)n  158.110  is  ameneleel  by 
!’e;vi.si!ig  |)i!ragra])h  (h)  te)  re;ael  as  fe)lle)w.s; 

§  1 58.1 1 0  Reporting  requirements  related 
to  premiums  and  expenditures. 

***** 

(h)  Timing  einel  form  eif  report.  The; 
repeert  for  e;ach  of  the  201 1,  2012,  anel 
2013  MLR  re;j)e)rting  yt;ars  nuist  he; 


s!ihmitte;el  te)  the  Se;e;re;tarv  by  Inne  1  e)f 
the;  ye;ar  folleewieig  the  e;nd  e)f  an  MLR 
re;pe)rting  ye;;ir,  on  a  feerm  anel  in  the; 
manner  pre;se;rihe;el  by  the;  Se;e:retarv. 
Be;ginning  with  the;  2014  MLR  repeerting 
year,  the;  re;pe)rt  fe)r  e;;ie:h  MER  re;pe)rting 
ye;ar  nuest  he;  seihmitteei  te)  the  Se;e:re;tary 
by  Inly  31  e)f  the;  ye;ar  fe)lle)wing  the;  enel 
e)f  an  MLR  repeerting  ve.ir,  e)n  ii  feerm  anel 
in  the;  manner  ])re;se:rihe;ei  by  the 
Se;e:re;tar\’. 

***** 

■  47.  Se;e:tie)n  158.130  is  a!ne;neleel  hv 
aeleling  j)aragra])h  (h)(5)  to  re;ael  as 
feellows; 

§158.130  Premium  revenue. 

***** 

(h)  *  *  * 

(5)  Ae:e;e)!!nt  for  the  ne;t  i)ayment.s  e)r 
ree;e;ipt.s  relateel  te)  ri.sk  aeljei.stment,  risk 
e:or!’iele)r.s,  anel  re;ins!!ra!ie:e  prograens 
emeler  se;e;lions  1341.  1342,  anel  1343  of 
the  Patient  Pre)te;e:tie)!i  anel  Affeerelahle 
Care;  Ae:t.  42  U.S.C.  18001,  18002, 

18003. 

■  48.  Se;e:tie)n  158.140  is  ameeieleel  by 
aeleling  ])aragraph  (h)(4)(ii)  anel  revising 
piiragniph  (h)(5)(i)  te)  re;ael  as  fe)lle)ws: 

§158.140  Requirements  for  clinical 
services  provided  to  enrollees. 

***** 

(h)  *  *  * 

(4)  *  *  * 

(ii)  Re;e;e;ipt.s  relateel  te)  the;  transitieeiiiil 
re;ins!!rane;e;  pre)gram  anel  ne;t  piivments 
e)r  re;e:e;ipt.s  re;late;el  te;  risk  aeljustmeait 
anel  risk  e:e)rriele)rs  preegrams  emeler 
se;e;tie)n.s  1341, 1342.  anel  1343  e)f  the; 
Patient  Pre)te;e:tie)n  anel  Affeerelahle  (iare; 
Ae:t.  42  U.S.C.  18001,  18002,  18003. 

(5)  *  *  * 

(i)  Affiliate;!!  issueers  that  eeffer  grou]) 
e:e)ve;rage  at  a  hleneleel  rate  enay  e.hoeese 
whe;ther  te)  make  an  aeljeestment  to  e;ae:h 
affiliate’s  ine;!!rreel  e’.laiins  anel  ae;livities 
te)  improve  health  e:are;  epiality,  te)  reflee:t 
the  expe;riene:e  of  the  issuer  with  re.spe;e'.t 
to  the;  employe;!’  as  a  whole,  ae:e:e)!’eling 
te)  an  e)hje;e:tive!  fe)r!n!!la  that  nuist  he; 
elefineel  by  the;  i.ssiier  prieer  te)  januiiry  1 
e)f  the  MLR  re;pe)rting  year,  se)  as  to  result 
in  e;ae:h  affiliate;  having  the  same  ratio  e)f 
ine:!n’re;el  e;l<iim.s  to  earneel  leremium  feer 
that  em])love;r  gre)np  fe)r  the;  MLR 
re;])e)rting  yeeir  ees  the  ratie)  e)f  ine:!!rre;el 
e'.laims  te)  earneel  premium  e;ale’.!ilate;el  fe)r 
the;  emplover  greeup  in  the  i!ggre;gate;. 
***** 

■  40.  Se;e:tie)n  158.101  is  ameneleel  by 
revising  paragraph  (a)  te)  re;ael  as  fe)lle)w,s: 

§158.161  Reporting  of  Federal  and  State 
licensing  and  regulatory  fees. 

(ii)  Lie:ensing  einel  regideiteirv  fees 
inchieleel.  The  repe)rt  re;e]uire;el  in 
§158.110  mu.st  ine;l!iele  statutory 
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assessments  to  defray  ()])erating 
exj)enses  of  any  State  or  Ihideral 
de|)artinent,  transitional  reinsurance 
contributions  a.sses.sed  under  section 
1341  of  the  Patient  th'otection  ami 
Affordal)le  (^are  Act.  42  ll.,S.C.  IHOOl. 
and  examination  fees  in  lien  of 
premium  taxes  as  spcjcified  by  .State  law. 
***** 

■  !>().  Section  1.'>H.1(>2  is  amended  by 
nwising  paragraph  (l))(l)(vii)  and  adding 
paragraph  (l))(l)(viii)  to  read  as  follows: 

§  158.162  Reporting  of  Federal  and  State 
taxes. 

***** 

{!))  *  *  * 

(1)  *  *  * 

(vii)  Payments  made  by  a  Federal 
income  tax  exempt  issuer  for 
community  benefit  expenditures  as 
defined  in  paragraph  (c)  of  this  section, 
limited  to  the  highest  of  either: 

(A)  'I’liree  percent  of  earned  jmnnium; 
or 

(B)  'file  highest  premium  tax  rate  in 
the  .Slate  for  which  the  report  is  being 
submitted,  nudti|jlied  by  the  issuer’s 
(Uirned  premium  in  the  a])])lical)le  .State 
market. 

(viii)  In  lieu  of  reporting  amounts 
described  in  paragra])h  (h)(l)(vi)  of  this 
.section,  an  issuer  that  is  not  (ixempt 
from  Federal  income  tax  mav  choose  to 
report  payment  forcounmmitv  benefit 
expenditures  as  descrilxul  in  |)aragraph 
(c)  of  this  .section,  limited  to  the  highest 
premium  tax  rate  in  the  .Stale  for  which 
the  report  is  being  submitted  umltii)lied 
by  the  issjier's  earned  pnanium  in  the 
applicable  .State  market. 
***** 

■  .51 .  .Section  1.58.221  is  amended  hv 
revising  paragraph  (c)  to  read  as  follows: 

§158.221  Formula  for  calculating  an 
issuer’s  medical  loss  ratio. 
***** 

(c)  Dt^nominaior.  The  (Umominator  of 
an  i.ssuer’s  MLR  mu.st  erpial  the  issuer’s 
jnemium  revenue,  as  defined  in 
§  1.58.130.  excluding  the  i.ssuer’s  Federal 
and  .State  taxes  and  licensing  and 
nignlatorv  fees,  (hxscrihed  in 
§§1.58. nil  (a)  and  1.58.1()2(aKl)  mid 
(h)(1).  and  after  accounting  for  jjavments 
or  niceipts  related  to  risk  adjustment, 
risk  corridors,  and  reinsurance, 
described  in  §  1 .58.1 3()(1))(.5). 

■  52.  .Section  158.232  is  amended  by 
revising  paragraph  (c)(l)(i)  and 
paragrajih  (d)  introductory  text  to  rcuul 
as  follows: 

§  158.232  Calculating  the  credibility 
adjustment. 

***** 

(c)  *  *  * 

(D*  *  * 


(i)  'rhe  per  person  deductible  for  a 
policy  that  covers  a  suh.scriher  and  the 
suh.scriher’s  dependents  shall  he  the 
lesser  of:  the  deductible  applicable!  to 
each  of  the  individual  family  meml)(!rs: 
or  the  ov(!rall  family  deductihle!  for  the 
suh.scriher  and  .suh.scriher’s  family 
divided  by  two  (reigardhiss  of  tlu!  total 
number  of  individuals  coveriid  through 
the  seihscrihi!!'). 

***** 

(d)  \k)  imniihilitv  (uijustnwnt . 
Beginning  with  the  2013  MLR  reporting 
year,  the  credibility  adjustment  for  and 
MLR  ha.sed  on  partiallv  credible 
experience  is  zero  if  both  of  the 
following  t:ondition.s  are  met: 
***** 

■  53.  Section  158.240  is  amended  hv 
revising  ])aragra|)h.s  (c)  and  (d)  to  read 
as  follows: 

§  1 58.240  Rebating  premium  if  the 
applicable  medical  loss  ratio  standard  is 
not  met. 

***** 

(c)  Amount  ol  robot o  to  ooch  onrolloo. 
(1)  For  each  MLR  reporting  year,  an 
issuer  must  nihate  to  the  enrollee  the 
total  amount  of  ])remium  revciiiue.  as 
defined  in  §  158.130,  rec(!iv(!d  hv  the 
issiu!!’  from  llu!  enrollee,  aftiir 
subtracting  Ftideral  and  .State  taxes  and 
licensing  and  regulatory  fees  as 
provid(!d  in  §§  1.58.1()l(a)  and 
1.58.1()2(a)(l)  and  (h)(1),  ami  after 
ac:counting  for  payments  or  recei])t.s  lor 
risk  adjustment,  risk  corridors,  and 
reinsurance  as  provided  in 
§  158.1 30(h)(.5).  multiplied  by  the 
difference  betwcuin  the  MLR  nxiuinid  by 
§  1 58.210  or  §  1 58.21 1 .  and  the  i.ssuer’s 
MLR  as  calculat(!d  under  §  158.221. 

(2)  For  exam])le.  an  issuer  must  rebate 
a  i^ro  rata  portion  of  jjremium  revenue 
if  it  does  not  meet  an  80  percent  MLR 
for  the  individual  market  in  a  .State  that 
has  not  set  a  higher  MLR.  If  an  issuer 
has  a  75  percent  MLR  for  the  coverage 
it  offers  in  the  individual  marktit  in  a 
.State  that  has  not  .set  a  higher  MLR,  the 
issuer  mu.st  rebate  5  |)ercent  of  the 
])remium  paid  by  or  on  biihalf  of  tlu! 
enrollee  for  the  MLR  re])e)rting  year  after 
subtracting  a  ])ro  rata  |)ortion  of  taxes 
and  fees  and  accounting  for  i)ayments  or 
r(!C(!i])t.s  relat(!d  to  reinsurance,  risk 
adjustment  and  risk  corridors.  If  the 
issiuir’s  total  (uuned  ])remium  for  the 
MLR  re])orting  year  in  the  individual 
market  in  the  .Stat(!  is  .$200,000,  the 
issuer  receivcid  transitional  reinsurance 
])ayments  of  .$2,500.  and  made  net 
payments  related  to  risk  adjustment  and 
risk  corridors  of  $20,000,  the  issuer’s 
gross  eariuKl  |)remium  in  the  individual 
market  in  the  .State:  would  be  $200,000 
plus  $2,500  minus  $20,000,  for  a  total  of 


$182,500.  If  the  i.ssuer’s  Federal  and 
.State  taxes  and  licensing  ami  regulatory 
fees,  including  reinsurance 
contributions,  that  may  be  excluded 
from  premium  revenue  as  ile.scribed  in 
§§  158.1 01  (a).  1.58.102(a)(1)  and 
1.58.102(b)(1).  allocated  to  the 
individual  market  in  the  .State  are 
$15,000,  and  the  net  j)ayment.s  related  to 
risk  adjustment  and  risk  corridors, 
reduced  by  reinsurance  receipts,  that 
mu.st  be  accounted  ffir  in  premium 
revenue  as  de.scribed  in 
§§  158.1 30(b)(.5).  158.221  and  158.240, 
are  $17,500  ($20,000  reduced  by 
$2,500),  then  the  issuer  would  subtract 
.$15,000  and  add  $17,500  to  gross 
])remimn  rev(!nue  of  $182,500,  for  a  base 
of  .$185,000  in  premium.  I’he  i.ssuer 
would  owe  rebates  of  5  percent  of 
$185,000,  or  $0,250  in  the  individual 
market  in  the  .State.  In  this  examjde,  if 
an  enrollee  of  the  issuer  in  the 
individual  market  in  the  .State  paid 
.$2,000  in  ]U'emiums  for  the  MLR 
re])orting  year,  or  1/1 00  of  the  i.ssuer’s 
total  j)remium  in  that  .State  market,  then 
the  enrollee  would  be  entitled  to  1/100 
of  the  total  rebates  owed  by  the  i.ssuer. 
or  $02.50. 

(d)  ’riming  of  rohoto.  For  each  of  the 
2011. 2012,  and  2013  MLR  re])orting 
years,  an  issuer  mu.st  provide  any  rebate 
owing  to  an  enrollee  no  later  than 
August  1  following  the  end  of  the  MLR 
niporting  year.  Beginning  with  the  2014 
MLR  re])orting  year,  an  i.ssuer  must 
|)rovide  any  rebate  owing  to  an  enrolhu! 
no  later  than  .Sei)tember  30  following 
the  end  of  the  MLR  re])orting  vear. 
***** 

■  54.  .Section  158.241  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  158.241  Form  of  rebate. 

(a)  *  *  * 

(2)  For  each  of  the  2011,  2012,  and 
2013  MLR  reporting  years,  any  rebate 
provided  in  the  form  of  a  premium 
credit  mu.st  be  jnovided  by  ajjplying  the 
full  amount  due  to  the  first  month’s 
])remium  that  is  due  on  or  alhir  August 
1  following  the  MLR  reporting  year.  If 
the  amount  of  the  rebate  exceeds  the 
premium  due  for  Augu.st.  then  any 
overage  shall  be  ajiplied  to  succeeding 
premium  ))ayment.s  until  the  full 
amount  of  the  rebate  has  been  credited. 
Beginning  with  the  2014  MLR  reporting 
year,  any  rebate  provided  in  the  form  of 
a  premium  credit  mu.st  be  i)rovided  by 
applying  the  full  amount  due  to  the  first 
month’s  i»remium  that  is  due  on  or  after 
.September  30  following  the  MLR 
reporting  y(!ar.  If  the  amount  of  the 
rebate  exceeds  the  premium  due  for 
October,  then  any  overage  shall  be 
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a|)plied  to  succeeding  preiniuin 
l)ayments  until  the  full  amount  of  the 
n;hate  has  been  cnulittul. 
***** 

Oiited:  l'’(!l)i'iiarv  25.  2()i:{. 

Marilyn  'raveninir. 

Act  ini’  Adminislrdtor.  (Anilttrs  for  Medicare 
It  Medicaid  Sen  ices. 

Ap])r()V(ul:  l''(l)niiirv  27.  2015. 

KalhliMMi  Si;lii;lius, 

Secretary.  li)epartment  oflleidth  and  Hainan 
Sen'ices. 

IKK  Hoc.  2()i:t-()4<KI2  l-'ilod  It-l-l.i:  11:1,5  iim| 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45CFR  Parts  153  and  156 

[CI\/IS-9964-IFC] 

RIN  0938-AR74 

Patient  Protection  and  Affordable  Care 
Act;  Amendments  to  the  HHS  Notice  of 
Benefit  and  Payment  Parameters  for 
2014 

AGENCY:  (ieuters  for  Medicare  ft 
Medicaid  Services  (CMS),  De])artiuent 
of  Health  and  Human  Servities  (HHS). 
ACTION:  Interim  final  rule  with 
comment. 

SUMMARY:  This  interim  final  rule  with 
comment  huilds  ujion  .standards  set 
forth  in  the  HHS  Notice  of  Benefit  and 
Payment  Parameters  for  2014,  ])uhli.shed 
el.sewhere  in  this  issue  of  the  Federal 
Register.  This  docaiment  will  adjust  risk 
corridors  calculations  that  would  align 
the  calculations  with  the  single  risk 
pool  provision,  and  set  standards 
permitting  issuers  of  (jualified  health 
plans  the  option  of  using  an  alternate 
methodology  for  calculating  the  value  of 
cost-sharing  reductions  provided  for  the 
purjjose  of  reconciliation  of  advance 
jiayments  of  co.st -sharing  reductions. 
DATES:  Effnetivd  date:  These  regulations 
are  effective  on  April  30,  2013. 

Cjoniment  date:  To  he  assured 
consideration,  comments  must  he 
received  at  one  of  the  addre.sses 
provided  below,  no  later  than  .'5  p.m.  on 
April  30.  2013. 

ADDRESSES:  In  commenting,  ])lea.se  refer 
to  file  code  CMS-0904-1FC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  mav  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed) 

1.  Electronicediv.  You  may  submit 
electronic  comments  on  this  regulation 
to  hltj)://\v\y\y.regulations.ao\\  Follow 
the  “Submit  a  comment”  instructions. 


2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address  only:  (leuters  for  Medicare  8; 
Medicaid  Services,  l)e])artment  of 
Health  and  Human  Services,  Attention: 
(;MS-!)5)(i4-ll<X:,  P.O.  Box  801  (», 
Baltimore,  MI)  21 244-801 0. 

Plea.se  allow  sufficient  time  for  mailed 
comments  to  he  received  before  the 
close  of  the  comment  ])eriod. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  to  the 
following  address  only:  (Centers  for 
Medicare  ik  Medicaid  Services. 
Department  of  Health  and  Human 
Services,  Attention:  (;MS-9?)04-1F(1, 

Mail  Sto|)  (14— 2()-0.'i.  7.'500  Security 
Boulevard,  Baltimore,  Ml)  21 244-1 0.'jO. 

4.  By  hand  or  courier.  Alternativelv, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  only  to  the 
following  addre.sses  prior  to  the  close  of 
the  comment  period: 

a.  For  delivery  in  Washington,  DH — 

Centers  for  Medicare  8;  Medicaid 
Services,  Department  of  Health  ami 
Human  Services.  Room  445— C,  Hubert 
H.  Humphrey  Building.  200 
Indeiiendence  Avenue  SW.. 

Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Hum])hrey  Building  is  not 
readily  available  to  persons  without 
Federal  govermneut  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  CM.S  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  slamp-iu  clock  is  available 
for  persons  wi.shing  to  retain  a  ])roof  of 
filing  by  stamjhug  in  and  retaining  an 
extra  coj)v  of  the  comments  being  filed.) 

1).  For  delivery  in  Baltimore.  MD — 

Centers  for  Medicare  8c  Medicaid 
Services.  Department  of  Health  and 
Human  Services,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address,  call 
telejjhone  number  (410)  780-7105  in 
advance  to  schedule  your  arrival  with 
one  of  our  staff  memhers. 

Comments  erroneously  mailed  to  the 
addres.ses  imlicated  as  appropriate  for 
hand  or  courier  delivery  may  he  delayed 
and  received  after  the  comment  ])eriod. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  .section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Arnold,  (301)  492-4280;  Laurie 
MeWright,  (301 )  492-431 1 ;  or  )eff  Wu, 
(301)  492-4305,  for  general  information. 
Java  Childiyal,  (301)  492-5149  for 
matters  relating  to  risk  corridors, 
johanna  Lauer,  (301)  492-4397  for 
matters  relating  to  cost-sharing 
reductions. 

SUPPLEMENTARY  INFORMATION:  Inspection 
of  Public  (Jomments:  All  comments 


received  before  the  close  of  the 
comment  period  are  available  for 
viewing  by  the  ])ul)lic,  including  any 
personally  identifiable  or  confidential 
Inisiness  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  clo.se  of  the 
comment  ])eriod  on  the  following  Web 
site  as  .soon  as  po.ssihle  after  thev  have 
been  received:  http:// 
www.regn lotions. gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
])uhlic  comments. 

(Comments  received  timelv  will  he 
akso  available  for  jnihlic  inspection  as 
they  are  rec:eived.  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headcjuarters  of 
the  ('.enters  for  Medii:are  8;  Medicaid 
Services.  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Mondav 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  jiublic  comments, 
phone  1-800-743-3951 . 

Table  of  (Contents 

I.  Executive!  Suinmarv 
A.  l’ur|)()si! 

8.  .Siiimnary  of  Provisions 
(i.  Hosts  and  Benefits 

II.  Background 

III.  Provisions  of  llu!  Inl(!riin  Final  Rule 

A.  ('.alculalion  of  Allowable!  Heists  feir  llie! 
Risk  Heirrieleirs  Preignnn 

B.  .Sulimissiein  of  Ae:lual  Aineiunis  eif  Heisl- 
.Sharing  Reeduclions 

IV.  Wiiive!!'  eif  Pre)j)e)se!el  Rule!niiiking 

Y.  Holle!e:lie)n  eif  Infeirineiliein  Reiquireiineinis 

VI.  Reispeinse!  tei  (ieiinnuinis 

VII.  Reigubiteiry  Iinpae:!  .Analysis 

I.  Executive  Suinmarv 

/\.  Purpose 

Beginning  in  2014,  individuals  and 
.small  businesses  will  be  able  to 
purchase  jirivate  health  insurance — 
cpialified  health  plan.s — through 
competitive  marketplaces,  called 
Afforelable  lnsuranc:e  Exc:hanges. 
“Exchanges.”  or  “Marketjilaces.” 

Section  1342  of  the  Affordable  Care  Act 
])rovide.s  for  a  tem])orarv  risk  corridors 
lirogram.  The  program,  which  is 
Federally  administered  and  in  effect 
from  2014  through  2010,  is  intended  to 
protect  against  uncertainty  in  rate 
.setting  for  (pialifietl  health  plan.s  (QHBs) 
by  limiting  the  extent  of  issuer  losses 
and  gains.  In  the  rule  entitled 
“Standards  Related  to  Rciinsurance,  Risk 
Adjustment  and  Risk  (iorridors”  (77  FR 
17220)  (Bremium  Stabilization  Rule),  we 
.set  forth  a  regulatory  framework  for  this 
])rogram.  In  the  HHS  Notice  of  Benefit 
and  Payment  Parameters  for  2014  (2014 
Pavment  Notice)  published  el.sewhere  in 
this  issue  of  the  Federal  Register,  we 
expanded  upon  these  stamlards,  and 
stated  that  we  are  publishing  this 
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interim  final  ride  with  comment.  In  this 
interim  final  ride  with  comment,  we 
will  amend  the  reiinirements  governing 
the  risk  corridors  program  to  better  align 
it  with  the  single  risk  i)ool  riKinirement 
we  estahlished  in  the  ride  entitled 
"Health  Insurance  Market  Relorms;  Rate 
Review."  which  was  made  available  lor 
public  insiiection  at  the  OiTice  of  the 
Federal  Register  on  February  22.  2013. 
The  Market  Reform  Rule  .sets  forth 
.standards  at  ^  1,10.80  to  implement 
.section  1312(c,)  of  the  Affordable  ('.are 
Act.  whic.h  directs  an  issuer  to  n.se  a 
single  risk  jidoI  for  a  market  (the 
inilividnal  market,  small  gronj)  market, 
or  merged  individual  and  small  gronj) 
market)  when  developing  rates  and 
jiremiums  for  coverage  effective 
beginning  in  2014.  Under  the  single  ri.sk 
pool  provision,  an  issuer  will  develoj)  a 
market-wide  index  rate  (average  rate) 
based  on  the  total  combined  essential 
health  benefits  (FHB)  claims  experience 
of  all  enrollees  in  all  non-grandfathered 
plans  in  the  market.  After  .setting  the 
index  rate,  the  issuer  will  make  a 
market-wide  adjustment  ha.sed  on  the 
exj)ected  aggregated  pavments  and 
charges  nnder  the  risk  adjustment  and 
reinsurance  jirograms  in  a  .State.  The 
premium  rate  for  anv  given  |)lan  mav 
not  varv  from  the  resulting  adjusted 
market-wide  index  rate,  excejit  for  ])lan 
siiecific  adjustments  specified  nnder 
§  1.10.80.  To  address  a  potential 
incongruity  between  the  current  risk 
corridors  calculation  methodologv  and 
the  single  risk  pool  rei|inremenl  in 
section  1312(c)  of  the  Affordable  ('.are 
Act.  we  are  modifying  onr  interpretation 
of  the  definition  of  "allowable  costs" 
found  in  section  1342(c)(1)(A)  of  the 
Affordable  Care  Act  and  are  changing 
the  corresponding  regulatory  definition 
accordingly.  We  are  also  making  certain 
conforming  changes  to  the  risk  corridors 
attribution  and  allocation  rules  in 
§113.120. 

This  interim  final  rule  with  comment 
establishes  alternate  .standards  for  the 
administration  and  payment  to  issuers 
of  the  value  of  cost -sharing  reductions 
provided  to  eligible  individnals.  .Section 
1402  of  the  Affordable  Care  Act 
jirovides  for  reductions  in  cost  sharing 
for  certain  individnals  enrolled  in  QllRs 
purchased  on  the  Exchanges,  and 
section  1412(c)  of  the  Affordahle  Care 
Act  provides  for  the  advance  payment  of 
these  reductions  to  issuers.  This 
assistance  will  hel])  eligible  low-  and 
moderate-income  iinalified  individnals 
and  families  afford  the  ont-of-pocket 
spending  associated  with  health  care 
.services  provided  through  Exchange- 
based  Ql  IE  coverage.  The  Affordahle 
Care  Act  directs  issuers  to  reduce  cost 


sharing  for  EllH  for  low-  and  moderate- 
inc.ome  individuals  who  are  enrolled  in 
a  silver  level  QlIE  through  an  individual 
market  Exchange  and  are  eligible  for 
advance  ])ayments  of  the  premium  tax 
credit  under  .Sec.tion  3(jl5  of  the  Internal 
Revenue  Code.  The  statute  also  directs 
issuers  to  eliminate  cost  sharing  for 
Indians  (as  defined  in  .Section  4(d)  of 
the  Indian  .Self-netermi nation  and 
Education  Assistance  Act)  with  a 
hou.sehold  income  at  or  below  300 
percent  of  the  h'ederal  poverty  level 
(FEE)  who  are  enrolled  in  a  (jllE  of  any 
"metal”  level  (that  is.  bronze,  silver, 
gold,  or  ])latinum)  through  the 
individual  market  in  the  Exchange,  and 
does  not  allow  issuers  of  QHEs  to 
require  cost  sharing  for  Indians, 
regardle.ss  of  household  income,  for 
items  or  .services  furnished  directly  bv 
the  Indian  Health  .Service,  an  Indian 
Tribe,  a  Tribal  Organization,  or  an 
Urban  Indian  Organization,  or  through 
referral  under  contract  health  services. 

To  implement  these  cost -sharing 
reductions,  we  i)nhlished  a  rule  entitled 
"Establishment  of  Exchanges  and 
Qualified  Health  Elans;  Exchange 
.Standards  for  Employers”  (77  ER  18310) 
(Exchange  Establishment  Rule),  which 
estahlished  eligibility  .standards  for 
these  cost -sharing  reductions.  We 
])uhli.shed  a  bulletin  outlining  an 
intended  regnlatorv  approach  to 
calculating  actuarial  value  and 
implementing  cost-sharing  reductions 
on  Fehrnarv  24,  2012  (the  AV/U.SK 
Bulletin).'  The  AY/OSR  Bulletin 
specifically  outlined  an  intended 
regulatory  approach  for  de  minimis 
variation  standards,  silver  ])lan 
variations  for  individuals  eligible  for 
cost -sharing  reductions,  and  advance 
])ayment.s  of  cost-.sharing  reductions  to 
issuers,  among  other  topics.  The  HH.S 
Notice  of  Benefit  and  Eayment 
Earameters  for  2014  (the  2014  Eayment 
Notice),  published  concurrently  with 
this  interim  final  rule  with  comment, 
establishes  .standards  goveridng  the 
administration  of  co.st-sharing 
reductions  and  provided  specific 
payment  ])arameters  for  the  ])rogram.  In 
this  interim  final  rule  with  comment, 
we  establish  an  alternate,  oiitional 
methodology  for  calcidating  the  value  of 
co.st-sharing  reductions  provided  for  the 
])ur])ose  of  reconciliation  of  advani:e 
payments  of  cost-sharing  reductions. 

//.  Siiiuiuarv  of  Provisions 

This  interim  final  rule  with  comment 
amends  the  standards  estahlished  by  the 
Eremium  .Stabilization  Rule  and  the 
2t)14  Eayment  Notice  for  the  risk 


'  Av:iil:il)l(!  lit:  bttpJ/cciio.cius.'^ov/ivsinmt's/ 
lil(^s/h'il(!s2/()2242()l2/A\'-(:sr-l)iilli!lin.i)(ll. 


corridors  and  cost-sharing  reductions 
programs. 

Pisk  (ion idors:  Thv.  temporary  risk 
corridors  program  |)rovides  for  the 
Federal  government  to  share  a  QHE’s 
])rofits  or  losses  resulting  from 
inaccurate  rate  setting  from  2014  to 
2010.  In  this  interim  final  ride  with 
comment,  we  are  modifying  our 
interi)retation  of  the  definition  of 
“allowable  costs”  in  section 
1342(c)(1)(A)  of  the  Affordable  ('.are  Act. 
as  reflected  in  §  113.1t)0.  so  that  a  QHE’s 
allowable  costs  are  deternnned  on  the 
basis  of  its  jiro-ratii  share  of  a  pooled 
claims  co.st  amount.  This  ap])roach  is 
consistent  with  the  single  risk  ])ool 
provision  estahlished  in  §110.80.  whic.h 
directs  each  issuer  to  develop  its 
premiums  ha.sed  on  its  |)ooled  claim 
experience  for  all  of  its  non- 
grandfathered  health  ])lans  in  a  market 
within  a  .State. 

(iost-Shdi'ing  Roductions:  .Section 
1402(c)(3)  of  the  Affordable  ('.are  Act 
directs  a  QHE  issuer  to  notifv  the 
.Secretarv  of  HH.S  of  cost-sharing 
reductions  made  under  the  .statute  for 
qualified  individuals,  and  directs  the 
.Secretary  to  make  ])eriodic  and  timelv 
|)ayments  to  the  QHE  issuer  eipial  to  the 
value  of  those  reductions.  .Section 
1402(c)(3)(B)  of  the  Affordahle  Uare  Act 
akso  pernnts  the  .Secretary  to  establish  a 
capitated  jiayment  system  to  carry  out 
the.se  payments.  .Similarly,  section 
1402(d)(3)  of  the  Affordable  Uare  Act 
requires  the  .Secretary  to  pay  the  QHE 
issuer  an  amount  necessary  to  reflect  the 
increa.se  in  actuarial  value  of  the  ])lim 
due  to  the  reduction  in  co.st  sharing 
provided  to  Indians.  Further,  sec.tion 
1412(c)(3)  of  the  Affordahle  Uare  Act 
permits  advance  jjayments  of  co.st- 
sharing  reduction  amounts  to  QHE 
issuers  based  upon  amounts  specified 
by  the  Secretary. 

Under  the.se  authorities,  the  2014 
Eayment  Notice  finalizes  a  payment 
approach  under  which  we  will  make 
monthly  advance  payments  to  QHE 
issuers  to  cover  projected  cost-sharing 
reduction  amounts,  and  then  reconcile 
those  advance  ]jayments  to  the  actual 
cost-sharing  reduction  amounts 
provided  during  the  benefit  year.  In  the 
2014  Eayment  Notice,  we  explained  that 
the  reconciliation  will  happen  after  the 
close  of  the  2t)14  benefit  yeiir.  As  part 
of  the  notice  and  comment  process  for 
the  2014  Eayment  Notic.e,  we  received 
comments  sugge.sting  alternatives  for  the 
reconciliation  and  identifying 
drawbacks  to  the  use  of  actual  cost- 
.sharing  reduction  amounts.  Those 
comments  led  us  to  finalize  here 
additional  subi)aragraph.s  in  §  110.430(c) 
to  include  an  alternate  methodology  for 
calcidating  the  amounts  of  cost-sharing 
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nuluction.s  provided,  again.st  whicli  the 
advanced  payinent.s  to  QHl’  issuers  will 
Im;  reconciled.  \V(!  l)(;lieve  that  this 
alternate  inethodologv  will  provide!  QHF 
issuers  with  additional  Ilexihility.  and 
r(!duce  the  adniini.strative!  burden  for 
some  i.ssuers  of  ])articipatinj>  in  the  cost¬ 
sharing  reidnetions  program.  Under  this 
regulation,  i.ssuers  of  QHPs  will  he 
|){!rmitt(Hl  to  choose  oiu!  of  two 
methodologies  for  calculating  tlu! 
amount  of  cost-.sharing  reductions 
provided.  The  first  methodology 
(r(!ferred  to  as  the  ‘‘standard 
methodology”)  was  finalized  in  the 
2014  Payment  Notice.  Under  the 
standard  methodology,  QIIP  issuers 
calculate  th(!  cost  sharing  that  an 
enrollee  would  have  ])aid  under  the 
standard  plan  without  cost-sharing 
reductions  by  api)lying  the  cost-sharing 
recjuirements  for  the  standard  ])lan  to 
the  allow(!d  costs  for  each  ])olicy:  in 
effect,  each  claim  would  he  processed 
twice;  Using  the  cost-.sharing  structure 
that  would  have  been  in  place  if  the 
individual  were  not  (iligihle  for  cost¬ 
sharing  r(!dnctions.  and  using  the 
reduced  cost-sharing  structure  in  the 
a])plicahle  plan  variation  for  which  the 
individual  is  eligible.  Under  tlu!  s(!cond 
methodology  estahlisluid  luni!  (refernid 
to  as  th(!  ‘‘simj)lified  methodology"). 
QHP  issuers  cak:ulat(!  the  vahu!  of  the 
cost-sharing  reductions  ])rovided  by 
using  a  formula  ha,s(!d  on  certain 
summary  cost -sharing  parameters  of  the 
.standard  plan,  applied  to  the  total 
allowed  costs  for  eai;h  ])olicy. 

(J.  (Msts  and  Hnneliis 

The  provisions  of  this  interim  final 
rule  with  comment,  combined  with 
other  jjrovisions  in  the  Affordable  Uare 
Act  and  related  rules,  will  make  health 
insurance  more  affordable  and 
acce.ssihle  to  millions  of  Americans  who 
currently  do  not  have  affordable  oi)tions 
available  to  them.  The  shortcomings  of 
the  individual  market  today  have  been 
widely  documented. - 

We  believe  that  this  interim  final  rule 
with  c;omment.  combined  with  otluir 
provisions  of  the  Affordahh!  Can;  Act. 
will  improve!  the  functioning  of  both  the 
individual  and  tlu!  small  group  mark(!ts 
while!  stabilizing  premiums.  The  ri.sk 
e;orrielors  ])re)gram  is  inteneleel  to  ])re)te!e;t 
QHP  issiuM’s  in  the  ineliviehiid  anel  small 

^Miclujlle!  M.  Dolv  eil  ill..  I'iiilimi  to  I’lolocl:  Wliv 
till!  Inelividuiil  lnsunmt:(!  Ntiirkot  Is  Not  <i  Viiililei 
Option  tor  Most  II..S.  fiiniilios:  I'iiulinfis  Iroin  tiui 
Coininonwoiiltli  l-'iiiul  Mionnial  iloaltli  liisuraiu:o 
.Sm  vov.  :it)t)7.  I'lio  Ooninioinvoaltli  loind.  |\ily  I'ttOtl; 
.Siini  R.  Oollins.  Iiivitoel  'I’ostimoiu':  I’romimii  'lax 
(audits  I liidor  TIu!  .Mforelaldi!  Oiini  Act;  1  low  'I'liov 
Will  Help  Millions  OrUiiinsurod  ,\nel 
llnelorinsurod  Anioricans  Cain  Alfordaldo. 
Coniprohnnsivo  lloaltli  Insnianco,  'riiii 
Coininonwoaltli  Fiind.  Octolior  27.  2(1 1 1. 


group  markets  tigaiu.st  inaccurate  rate 
sedting,  and  to  jaermit  issuers  to  offer 
lowetr  rat(!.s  by  not  tidding  a  risk 
pretmium  to  ticcount  for  petreetived 
tinc(!rtiiinti(!S  in  the!  2014  through  2010 
niarkets. 

I’rovisions  ;iel(lre!s.sing  cost-sharing 
reulnctions  will  helj)  provide  for  the 
reuluction  or  e!liminati()n  of  cost  shtiring 
for  certiiin  individuals  (!nrolled  in 
individttal  miirket  QHPs  off(!r(!(l  through 
the  Exchangers.  This  assistance  is 
(!Xj)(!(:t(!el  to  h(!lp  many  low-  tmel 
modenitee-income  individuals  and 
fiimilies,  as  well  as  Indians,  obtain 
health  care!.  For  many  peMtjjle,  cost 
sharing  is  a  harrier  to  obtaining  neeuled 
luxilth  care.-* 

II.  Background 

rhe  Patient  Protetetion  anel  Affordable 
Care  Act  (Pub.  L.  111-148)  was  enactied 
on  March  2,'l,  2010.  The!  Ilextlth  Care!  and 
Education  R(!Conciliation  Act  (Pnh.  E. 
111—182)  was  e!nacle!(l  on  March  30. 
2010.  \V(!  refer  to  the  two  .statuters 
(:olh!(:tively  as  the  Affordable  Care  Act 
in  this  interim  final  rule!  with  comuuMit. 

Ptviuiiiin  Sldbilizdtion:  'I’he  Preanium 
.Stabilization  Ride,  (77  FR  17220).  which 
im])leme!nle!ei  the  he!allh  insurance 
]ne!mium  .stiihiliziition  ])r()grams  (lluit  is. 
risk  iidjustment,  re!in.surimc(!.  anel  risk 
corridors),  was  ])uhli.sh(!d  in  the  Federal 
Register  on  M.irch  23.  2012. 

Cost-Shening  dddnclions  diid 
Actudiidl  Vdldd:'Vha  AV/C.SR  Bidhdin, 
])ul)lish(!(l  on  February  24.  2012. 
outlined  an  inleneleed  reegulatory 
approach  for  the  (l(!.sign  of  j)lan 
variations  for  individuals  eligible!  for 
cost -sharing  reductions  and  advance! 
payments  and  r(!imhnr.sement  of  cost¬ 
sharing  reductions  to  issuers,  among 
other  issuers.  A  notice  of  jjioposed 
rulemaking  relating  to  EHB  and 
actuarial  value  was  puhli.shed  in  a 
November  20,  2012  Federal  Register 
proijosed  rule  entitled  “Stanehirds 
Reliited  to  Es.sential  He^alth  Benefits. 
Actuarial  Value,  and  Accreditation”  (77 
FR  70044).  The  final  v(!rsion  of  that  rule 
was  published  by  the  Office  of  the 
Fedeaed  Re!giste!r  on  (’'ehruary  2.8,  2013 
(78  FR  12834).  A  notice  of  ])rop()se(l 
ruleuiciking  r(!iating  to  parame!t(!rs  and 
provisions  governing  the!  risk 
adju.stment,  reinsurance,  and  risk 
corridors  ])re)gr;un.s:  cost-sharing 
rexlnctions;  user  fenas  for  Fedendly- 

■‘lirook.  K()I)i!I'I  II..  )()hn  R.  Wan;.  William  II. 
K()f>(!rs,  Rmin(!tt  li.  KimIim-.  Alivson  Kos.s  l)avi(!.s. 
(iaihv  I).  .SlualiDuriK!.  (looif;*!  A.  (a)l(ll)i!r};.  KalhltuMi 
N.  t.ohi'.  I’iilriciii  Camp  and  josnph  I’.  Nmvlieiiise!. 
'/Vic  /•-T/ce  /  (>l  (^ninsnnincn  on  the  Hiuillh  ol  Adults: 
liosiills  from  I  ho  ItAX’l)  llonllh  Insiironoo 
li.sporimonl.  .Santa  .Mnnica.  CA:  RANI)  Corporation. 
t‘)H4.  Availahli!  at:  hllj)://\\  \\  \\\nmd.ori’/jmhs/ 
roports/HdOor,. 


facilitatetd  Exchanges:  advance 
payments  of  the  preminm  tax  credit; 
iind  the  medical  lo.ss  ratio  program  was 
])ul)lish(!(l  in  a  Hetcetmhetr  7.  2012 
Federal  Register  jtropo.setd  rule  entitled 
“HlkS  Notice!  of  Bene!fil  and  P;iyme!nt 
Parameters  for  2014”  (77  FR  7.'ni8).  The 
fimil  version  of  tlnet  rule  is  pnhlisheed 
(elsewhere!  in  this  issue!  of  the  Federal 
Reigister. 

Xlcirkdl  Reform  Ihiles:  A  notice  of 
propo.sed  rulemaking  relating  to  market 
reeforms  and  (effective  netee  reevieew  wets 
ptthlislueel  in  a  November  20,  2012 
Federal  Register  proj)()se!d  rule  entitled 
“Heealth  Insurance  Market  Reeforms;  Rate 
Reevieew”  (78  FR  70.884).  The  final 
version  of  that  rule  was  made  available 
for  public  inspeection  at  the  Office  of  the 
Feeleral  Reegister  on  Feehruiiry  22.  2013. 

Tiibdl  (Jonsdlidlions:  This  interim 
final  rule  with  commeent  mav  he  of 
inteereest  to,  and  affect,  Ameericau 
Inelians/Alaska  natives.  Theereefore,  we 
plan  to  considt  with  Tribes  eluring  the 
comment  period  and  jerior  to  adopting 
the  final  ride. 

III.  Provisions  of  the  Interim  Final  Rule 

A.  Cdlcdldtion  of  Alknvdbld  (Josts  for 
the  Risk  (iorridors  Progrom 

rhe  Afforekdile  Oare  Act  eeslahlisheed 
the  tem])e)riirv  risk  corridors  program  to 
heelp  stcihilize  |)re!miums  in  thee  (early 
years  of  the  Exchanges  iind  the  markeel 
reeform  rules,  'fhe  risk  corridors  |)r()gram 
comparees  a  phm’s  allowable  costs 
(claims  costs  with  certain  adju.stments) 
ag.dnst  a  plan’s  targeet  amount  (total 
jireminms  reducied  by  iidministrative 
costs),  iind  is  designeed  to  shiire  the  risk 
of  inaccurate  rate-setting  between  QHP 
issiuers  and  the  Feederal  goveernment. 
Issuers  must  ee.stahli.sh  their  prennums 
based  on  the  single  risk  |)0()1 
reeipdrement  .set  forth  at  §  1.88.80,  which 
direects  each  issuer  to  deeveloj)  its 
premiums  based  on  its  pooled  claim 
exjierience!  for  all  of  its  non- 
grandfiithered  health  plans  in  a  market 
(that  is.  the  individual  market,  the  small 
group  market,  or  the  me!rge!d  market) 
within  a  State,  as  iidjusted  for  the 
jKioled  amount  of  net  risk  adjn.stment 
transfers  and  reinsurance  paymeuits  it 
i!xpe!(:ts.  'rhere!f()re,  under  the  curr(!nt 
risk  corridors  iind  single  risk  ])ool 
r(!gulation,s.  risk  corridors  would 
c()m])iir(!  plan-.s])(!(:ific  allowable  costs 
based  on  plan-spi!cific.  claims  costs 
against  a  target  iimounl  that  r(!flect.s  the 
issue!r'.s  miirket-wide  premiums. 

We  received  a  numlier  of  comments  to 
our  draft  2014  Paym(!nt  Notice  noting 
the  discrepancy.  One  commenter 
indicated  that  the  current  policy  of 
calculating  risk  corridors  at  the  ])lan 
level  was  inconsistent  with  the  single 
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risk  pool  re(iuireinont  because,  as  noted 
above,  it  would  recpiire  a  comjiaristHi  ot 
plan-sj)ecific  claims  costs  to  market¬ 
wide  j)remiums.  We  agree  that  a  risk 
corridors  calculation  based  on  unpooled 
claims  co.sts  mav  create  an  incongruitv 
with  tin;  single  risk  pool  recpiirement 
that  could  le.ssen  the  j)r(;mium 
.stabilizing  effect  t)f  the  risk  corridors 
|)rogram.  We  recognize  that  in  the 
i’r(;mium  Stabilization  Rule  (77  FR 
17220).  in  response  to  a  comment 
similarly  mcommending  that  risk 
corritlors  he  calculated  at  the  i.ssuer 
l(;vel.  we  .stated  that  the  statute  did  not 
afford  the  necessary  flexibility. 

However,  in  light  of  the  comments  we 
have  receiv(;d  on  this  issue,  wc;  have 
concluded  that  section  1342  of  the 
Affordable  ("are  Act  jjrovides  the 
llexihility  to  calculate  risk  corridors 
payments  and  charges  ha.sed  on  pooled 
claims  and  premiums. 

We  believe  the  apiiroach  to  the  risk 
corridors  calculation  that  we  describe 
hen;  is  consi.stent  with  .section  1342(a) 
of  the  Affordable  (^an;  Act.  which 
n;(iuire.s  QHPs  to  "|)articij)at(;  in  a 
payment  adjustment  system  ha.sed  on 
the  ratio  of  the  allowal)le  c:o.st.s  of  the 
|)lan  to  the  plan’s  aggregate  ])remium.s.” 
\Ve  further  lH;lieve  that  we  can  interpret 
the  statutory  d(;iinition  of ‘■allowable 
costs."  which  n;fer.s  to  total  co.sts  other 
than  admini.strative  co.sts  "of  the  plan” 
in  providing  h(;nefit.s  "und(;r  the  i)lan.” 
to  mean  the  plan’s  |)roportional  share  of 
total  claims  costs. 

As  a  result  of  our  pro])osed 
modification  of  our  inter|)r(;tation  of  the 
.statute.  w(;  are  amending  the  regulatory 
definition  of  allowable  co.sts  .so  that 
allowable  co.sts  for  a  QHP  are  (;(iual  to 
the  pro  rata  portion  of  the  QHP  issuer’s 
incurred  claims  (subject  to  adjustments 
for  any  direct  or  indirect  r(;muneration 
as  de.scrihed  in  4?  l.‘)8.40.  co.sts  related  to 
improving  health  care  (juality  set  forth 
in  §  l.'iB.l.'jO.  health  information 
technology  exi)enditures  set  forth  in 

1.58.1,51 .  and  other  aj)plicahle 
adjustm(;nt.s  consi.stent  with 

153.530(1)))  for  all  of  its  non- 
grandfather(;d  health  plans  in  a  market 
within  a  .State,  allocated  to  the  QHP 
ha.s(;d  on  j)r(;mium.s  earn(;d  by  the  i.ssuer 
in  the  a])piicahle  mark(;t.  We  an; 
retaining  the  adjustments  and  costs 
de.scrih{;d  in  §  158.40.  ^  158.150. 
§158.151.  and  §  153.530(h)  within  the 
r(;gulatory  definition  of  allowable  co.sts 
in  order  to  maintain  consi.stency  with 
the;  MLR  formula. 

below,  we  d(;.scrihe  an  example  of  tin; 
manner  in  which  we  will  allocate; 
allowable  costs  to  and  among  an  i.ssuer’s 
QHPs  in  proportion  to  the  amount  of  the 
QHP’s  premiums.  Assume  that  Issuer  1 
has  three  plans  in  the  individual  market 


within  the  .State,  QHP  A  and  (^HP  H 
which  are  QHPs,  and  I’lan  X  which  is 
a  non-grandfathered  h(;a]th  ])lan.  QHl’  A 
(;arns  50  percent  of  the  issu(;r’s 
pr(;mium.s  in  the  market.  QHP  B  (;arn.s 
20  p(;n:ent,  and  Plan  X  earns  30  i)(;rcent. 
Assume  total  allowable  costs  across  all 
three;  e)f  I’s  ])lan.s  e)f  .SlO  niillie)n.  On 
these  faeits,  ,$5  millieni  e)f  alleewiible;  e;e)st,s 
woulel  he;  alle)e:ate;el  te)  QHP  A.  S2 
millieni  tei  Q1  IP  15,  anel  .S3  millieni  tei 
Plan  X.  The;  risk  e:e)rrieie)rs  e:<de:ul;itieni 
wenilel  exnnjiare  thei.se  alleiwable  exists  tei 
the  QHPs’  targe;t  amenmts. 

Finally,  we  are;  meieiifying  the;  rule; 
relateel  tei  attribution  anel  alleiexitiem  eif 
re;ve;nue  anel  e;xpe;nse;  ite;ni.s  in  §  153.520 
to  exnifeirm  tei  the  e:hange;.s  aheive;  fe)r  the; 
risk  exirrieleirs  e:;de:ulatie)n.  We  are; 
clarifying  that  the.se  rules,  whie;h  re;ejuire; 
that  e;ae;h  ite;ni  eif  revenue;  anel  expense 
in  the  risk  exirrieleirs  e:ale;ulatieni  be 
re;a.se)nably  attributable  tei  the;  e)pe;ratieni 
e)f  the;  QHP  hase;el  eiii  a  ge;ne;rallv 
iiexx;pte;ei  aexxnmting  nie;the)el,  will  applv 
te)  the;  targe;t  amenint  (anel  thereifene; 
alleiwable  iielmini.strative;  e;xpe;n.se;.s).  but 
neit  te)  alleiwable  exi.sts.  This 
moelifiexitieni  aligns  with  the;  a|)])re)ae:h 
ele;se;ribe;el  abeive,  whie:h  re;eiuire;s  a  QHP 
issue;!'  to  ])oe)l  allowable;  exi.sts  aexei.ss  ;ill 
its  phnis  anel  alleiexite  tlieise  exists  tei  e;ae:h 
QHP  baseiel  on  the;  QHl^’s  pre;niiunis 
earneel  as  a  share;  eif  the;  j)re;niiuni.s 
e;arne;el  eif  all  ne)n-granelf<ithe;re;el  pl.uis  in 
the;  re;le;vant  market.  A  nunihe;r  of 
exnnmenters  tei  the;  pre)]ieise;el  2014 
I’aynient  Neitiex;  re;epie;ste;el  that  risk 
exirrieleirs  he;  exnielueleel  at  the  issuer 
level.  We;  note;  that  unele;r  the;  appreiae;!) 
implementeel  in  this  inte;rini  final  rede 
with  comments  an  i.ssuer  may 
re;a.se)nably  alleiexite.  in  aexxireliuiex;  with 
§  153.520,  idleiwable  aehninistrative; 
exists  aeaeiss  its  husinei.ss  prei  rata  by 
pre;niiunis  earneel,  leiaeling  to  an  issuer- 
level  risk  exirrieleirs  e:ale;ulatieni  for  its 
QHP  businei.s.s. 

As  neiteel  above;,  we  believe;  the; 
a]i])re)ach  to  the  risk  exirrieleirs 
exdeailatieni  that  we  elei.sea  ihe  here;  is 
exmsistent  with  .se;e:tie)n  1342(a)  eif  the; 
Affeirelable  ("are;  Ae:t  anel  imjileaiients  the; 
statuteirv  intent  eif  the;  risk  e;e)rriele)r.s 
jireigrani.  In  aelelitiein,  we;  be;lie;ve;  it  is 
ex)mpre;hensible;  tei  .stake;he)lele;r.s,  anel  is 
aelministratively  straightfeirwiirel  to 
inij)le;nie;nt.  We;  se;e;k  eximments  ein  this 
a])]ire)ae:h. 

li.  Siihniission  of  Actual  Anioiinis  of 
(losl-Sli(iriiii>  Hcductions 

As  ele;.seaihe;el  in  the;  2014  Pavment 
Neitiex;,  HH.S  will  make;  meinthlv 
aehxmex;  pavinents  tei  QHl’  i.s.sue;r.s  tei 
exiver  preije;e;te;el  exist-sharing  re;ehie;tie)n 
amenmts,  anel  then  reeexineale  theise 
aelvanex;  payments  afte;r  the;  enel  eif  the; 
be;ne;fit  ye;ar  to  the  exist-sharing 


reelueliems  ])re)viele;el.  This  ajijiroae;!)  is 
similar  tei  the;  eine;  e;niple)ye;el  feir  the;  leiw- 
inexinie;  sulisielv  uneler  Me;eliexire;  Part  D. 
'I'ei  implement  this  payment  appreiae:!;, 

§  150.430(c)  elire;e:t.s  QHP  issuers  to 
ri;])ort  tei  HH.S  the;  iuneiimt  eif  exist- 
sharing  re;ehie;tie)ns  preivieleel  eluring  the; 
liemeni  ye;;ir.  'I’liis  submi.ssiein  must  be; 
niaele  ein  the;  timeframe  ;mel  in  the; 
manneir  ielentifieel  bv  HH.S.  We; 
antie:ipate;  e:e)lle;i:ting  this  infeirnnitiein 
;ifte;r  the;  e;nel  eif  the;  bene;fit  ye;;ir. 

In  respeinse  tei  the;  pre)pe).se;el  2014 
Payme;nt  Ne)tie:e;.  we;  re;e:e;ive;el  a  number 
of  e  eimments  suggesting  that  the; 
rejieirting  re;ejuire;ments  for  QHP  is.sue;r.s 
uneler  the;  iireiiieiseel  §  150.430(e:)  weiulel 
be  eijieratieinally  e:halle;nging,  in  large 
jiart  elue  tei  the  short  timeframe  feir 
impleaiientation  anel  either  informatiein 
te;e;hneile)gy  i:halle;nge;,s  fae:ing  issuers  in 
2013  anel  2014.  ('omnie;nte;r.s  neiteel  that 
altheiugh  the;  re;]ieirting  anel 
re;e:e)ne:iliatiein  iireie:es.s  is  appreijiriate  feir 
the;  Me;elie:are;  Part  D  Leiw-lne:e)nie; 
.Sulisielv  Preigram.  nie;elie;al  hemelits  are; 
meire  e:e)mj)le;x  than  ]ih<irmae:e;utie;al 
ln;ne;fit.s  anel  often  have;  a  lemger  time  lag 
bi;twe;e;n  submissiein  anel  aeljuelie;atiein. 
(x)mme;nte;rs  stateel  that  tei  nie;e;t  the; 
re;|)e)rting  re;eiuire;nie;nt.s  uneler  jireipei.seel 
§  15().430(e;).  QHl’  issue;rs  e:e)ulel  neeel  tei 
re;-;ieljueiie:ate;  e;:ie;h  e:laini  feir  e;nre)lle;e;.s 
re;e;e;iving  e:eist-sharing  re;elue:tie)ns  in 
eirele;r  tei  eleterniine;  the;  eliffe;re;ne:e;  in  e:e).st 
sharing  be;twe;e;n  the  appliexible;  plan 
variatiein  anel  stanelarel  plan.  This 
j)re)e;e;.s.s  e:e)ulel  re;e]uire;  the;  ele;vele)i)nie;nt 
eif  new  informatiein  .systems  in  a  slieirt 
jierieiel  eif  time. 

As  an  alte;rn;itive;.  seiveral  e;e)mme;nter.s 
suggeisteel  that  HH.S  sheiulel  alleiw  QHP 
issuers  tei  estimate  the  value  of  the  e:eist- 
sharing  re;elue;tion.s  preivieleel  using  a 
feirmula  similar  tei  that  u.seel  feir  the 
aelvane:e;  payments,  but  baseel  ein  the 
ae:tual  e:lainis  experiene:e  eif  the 
enreillees.  The.se  e:ale;ulateel  amounts 
exiulel  be  useel  as  part  eif  e;e).st-.sharing 
reelue;tie)n  re;e:e)ne:iliatle)n,  lessening  the; 
aehninistrative;  burelen  ein  issueirs. 

(xmsielering  thei.se;  e;e)nime;nt.s,  we; 
moelifieel  §150.430(e:)  in  the;  2014 
Piivnient  Ne)tie:e;,  anel  e;.stabli.sh 
aelelitieinal  stanelarels  in  this  interim 
final  rule;  with  eieimment  tei  alleiw  QHP 
issuers  gre;jtte;r  flexibility  in  the;  manner 
ill  whie;h  exist-sharing  re;elue:tie)n 
ameiunts  are;  cale:ulate;el.  With  this 
|)eilie:v.  we;  seek  tei  balane:e;  the;  neeel  tei 
safe;guarel  Feeleral  fiinels  with  the;  geial  eif 
lesseming  the;  aehiiinistrative;  burelen  ein 
QHP  i.s.sue;rs. 

Uneler  §  1 50.430(e:)(1 )  anel  (2), 
finalizeel  in  the  2014  Piiyment  Ne)tie:e;,  a 
QHP  i.ssuer  mu.st  submit  to  HH.S,  feir 
e;ae:h  ])e)lie;y  of  e;ae:h  plan  variatiein 
eiffereiel  ein  an  Exe:hange;.  the;  teital 
alleiweel  e;e)st.s  feir  EH15  e;hargeel  feir  the; 
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l)olicy  for  tlu;  Ixaudit  year,  laoken  down 
l)y:  (i)  The  aniount  the  issuer  ])ai(l;  (ii) 
the  amount  tin;  enrollee(s)  paid;  and  (iii) 
the  amount  the  enrollee(s)  would  have 
|)aid  und(!r  tin;  standard  plan  without 
cost-sharing  reductions,  which  must  l)e 
calculated  using  tin;  standard 
methodology,  hv  ai)])lving  tin;  actual 
cost-sharing  recpiinnnents  for  the 
standard  plan  to  the  allowed  costs  for 
essinitial  liealth  henefits  under  tin; 
enrollee's  policy  for  the  benefit  year, 
nils  will  use  this  information  to 
calculate  the  difference  between  the 
amount  the  enrollee(s)  paid  and  the 
amount  that  the  (!urollee(s)  would  have 
])aid  under  the  standard  plan  without 
cost-.sharing  reductions,  and  reconcile 
this  amount  against  the  advance 
payments  ])rovided  to  the  QHP  issuer 
pursuant  to  ^  15(i.4.'l{)(a)  and  (h).  We 
noted  in  the  2014  Payment  Notice,  that 
we  anticipate  that  QllP  i.ssuers  will 
submit  this  information  scweral  months 
aft(!r  the  cdose  of  the  benefit  year.  We 
al.so  clarified  that  the  amount  the 
enrollee  ])aid  should  include  any  cost 
sharing  paid  by  a  third  party,  including 
a  Stale,  on  Ixdialf  of  the  (mrollee. 

In  this  interim  final  rule  with 
couuneut,  we  build  on  the  standards 
finalized  in  the  2014  Pavment  Notice 
and  add  paragra])h.s  (c)(3)  and  (4).  In 
§  l.'iO. 430(c)(3).  we  establish  new 
standards  to  ])erinit  QHP  i.ssuers  great(!r 
ilexihility  in  the  manner  in  which  cost- 
.sharing  reduction  amounts  are 
calculated.  We  sj)ec;ifv  that  QHI^  issuers 
may  choose  to  calculate  the  amounts 
that  would  have  luum  ])aid  under  the 
standard  plan  without  cost-sharing 
reductions  using  a  simjilified 
inethotlology.  as  an  alternative  to  the 
.standard  methodology.  We  autici])ale 
that  after  an  appropriate  transition 
period,  all  QHP  issuers  will  be  required 
to  use  the  standard  methodologv.  We 
.seek  comment  on  the  appropriate  length 
of  a  transition  period  permitting  the  use 
of  the  simplified  methodology  for 
consideration  when  we  finalize  this 
rule. 

hi  jiaragraph  (3)(i),  we  jirovide  that 
the  QHP  issuer  must  notify  HHS  jirior 
to  the  start  of  each  benefit  year  whether 
or  not  it  selects  the  simplified 
methodology  for  the  benefit  year.  We 
will  provide  guidance  in  the  future  on 
the  manner  and  timeframe  for  this 
suhmi.ssion.  hi  jiaragraph  (3)(ii),  we 
specify  that  if  the  QHP  issuer  selects  the 
sinqilified  methodology,  it  must  ajijily 
the  simplified  nietho(lology  to  all  plan 
variations  it  offers  on  the  Fxchange  for 
a  benefit  year.  Sinc:e  the  simplified 
methodology  is  intended  to  he  used  by 
issuers  whose  systems  are  not  yet 
capable  of  imjilementing  the  .standard 
methodology,  in  paragraph  (3)(iii)  we 


sjiecify  that  the  QHP  issuer  may  not 
select  the  simplified  methodology  if  it 
did  not  .select  the  sinqilified 
methodology  for  the  jirior  benefit  vear. 
We  al.so  .set  forth  standards  for  selecting 
a  methodology  if  a  QHP  issuer  merges 
with  or  accjuires  another  issuer  of  QHPs 
on  the  Exchange,  or  actpiires  a  QHP 
offered  on  the  Exchange  from  another 
issuer,  hi  jiaragraph  (c)(3)(iv).  we 
Jirovide  that  if  each  of  the  affected 
jiarties  had  .selected  a  different 
methodology  for  the  lienefit  year,  then 
notwithstanding  jiaragrajihs  (3)(ii)  and 
(3)(iii),  for  the  lienefit  vear  in  which  the 
merger  or  accjuisition  took  jilace,  the 
QHP  issuer  must  continue  to  use  the 
methodology  selected  jirior  to  the  .start 
of  the  benefit  year  for  each  jilan 
variation  (whether  or  not  the  selection 
was  made  by  that  issuer),  and  for  the 
next  benefit  year,  the  QHP  issuer  may 
select  either  methodology  subject  to  the 
recjuirement  in  jiaragrajih  (3)(ii)  that  a 
QHP  issuer  select  the  same  methodology 
for  all  jilan  variations  it  offers  on  the 
Exchange  for  the  benefit  year.  We  seek 
comment  on  these  jirovisions,  and  in 
jiarticular,  the  administrative 
imjilications  for  QHP  issuers. 

We  believe  that  the  ajijiroach 
de.scrilied  above  will  allow  QHP  issuers 
to  choose  the  methodologv  that  best 
aligns  with  their  ojieratioiial  jiractices. 
which  should  reduce  the  administrative 
liurdeii  on  i.ssuers  in  the  initial  vears  of 
the  Exchanges  and  jirovide  additional 
time  for  svstems  imjilementation.  In 
later  years,  we  will  consider  alternative 
ajijiroaches  for  reimlinrsing  QHP 
issuers.  For  examjile,  once  more  data  is 
available,  we  could  change  to  a 
cajiitated  jiaymeut  .system  as  jiermitted 
in  section  14()2(c)(3)(I3)  of  the 
Affordable  (kire  Act.  However,  such  a 
change  would  recjuire  access  to  data  on 
the  utilization  and  cost-sharing  jiatterns 
of  individuals  eligible  for  cost-.sharing 
reductions.  We  believe  that  providing  a 
transition  jieriod  on  an  interim  basis 
now  addres.ses  i.ssuers’  ojierational 
needs  and  will  jiermit  us  to  exjilore  a 
cajiitated  jiayment  ajijiroach  for  future 
imjilementation.  We  will  jirovide  QHP 
issuers  with  sufficient  notice  and  seek 
comment  jirior  to  jirojiosing  anv  such 
changes. 

In  ^  l.'i(i.43()(c)(4),  we  set  forth  a 
methodology  for  calcidating  the  value  of 
the  amount  that  the  enrollee(.s)  woidd 
have  jiaid  under  the  standard  jilau 
without  cost-sharing  reductions.  We 
believe  this  methodologv  will  reduc:e 
the  administrative  burden  for  certain 
QHP  issuers,  yet  continue  to  jirovicle  a 
relatively  accurate  accounting  of  the 
cost -sharing  reductions  jirovided. 
Sjiecifii;allv,  ^  l.'i(i.43()(c)(4)  jirovides, 
sulijec;t  to  ^  1  .‘i(i.43()(c)(4)(iv)  as 


described  below,  that  a  QHP  issuer 
.selecting  the  sinqilified  methodology 
will  c:alculales  the  amount  that  the 
enrollee(s)  would  have  jiaid  under  the 
standard  jilan  by  ajqilying  certain 
summary,  or  “effective.”  cost-sharing 
jiarameters  for  the  standard  jilan — the 
effective  deductible,  the  effective  jire- 
deductilile  coinsurance  rate,  the 
effective  jiost-deductilile  coinsurance 
rate,  and  the  effective  claims  ceiling — to 
the  total  allowed  costs  jiaid  for  EH13 
under  the  jiolicy  (that  is.  the  jiolicv  with 
cost-sharing  reductions)  for  the  benefit 
year.  In  §  15(i.43()(c)(4)(i),  we  detail  the 
jirocess  for  calculating  the  amount  that 
the  enrollee(s)  would  have  jiaid  under 
the  standard  jilan  under  the  simjilified 
methodology,  dejiending  on  the 
utilization  jiattern  under  the  jiolicy.  We 
describe  these  calculations  here  using 
Formulas  A.  H.  and  C,  which  build  ujion 
each  other  and  use  common  terms.  In 
§  15(i.43()(c)(4)(ii)  we  define  the 
effective  cost-sharing  jiarameters  for  the 
.standard  jilan.  which  must  be  calculated 
.scqiarately  for  both  self-only  coverage 
and  other  than  .self-only  coverage. 

Below  we  jirovide  instructions  for 
determining  these  effective  jiarameters. 

Under  the  simjilified  methodology. 
QHP  i.ssuers  will  calculate  the  amount 
that  the  enrollee(s)  would  have  jiaid 
under  the  standard  jilan  for  jiolicies 
with  total  allowed  co.sts  for  EHB  for  the 
benefit  year  that  are  less  than  or  etjual 
to  the  effective  deductible  in  accordance 
with  jiaragrajih  (c)(4)(i)(A).  and 
illustrated  below  with  Formula  A.  The 
definitions  for  all  of  the  terms  used  in 
the  formula  are  defiueil  below. 

Fornuiht  A.  Ci  =  TACj  *  PreD 
Where. 

C  =  the  aiiuiiuil  that  the  enrol lee(.s)  in  a 

jiarticular  jiolicv  would  have  jiaid  under 
the  standard  jilan  without  c:osl-sharing 
reductions: 

TAG,  =  the  total  allowiul  costs  for  EHH  under 
the  jiolicy  with  cost-sharing  reductions 
for  the  lienefit  year:  and 
I’reD  =  the  effective  jire-deductilile 
coinsurance  rate. 

Secondlv,  QHP  i.ssuers  mu.st  calculate 
the  amount  that  the  enrollee(s)  would 
h.ive  jiiiid  itnder  the  standard  jilan  for 
Jiolicies  with  cost-sharing  reductions 
with  total  allowed  co.sts  for  EHB  for  the 
benefit  year  that  ;tre  greater  than  the 
effective  deductible  but  less  than  the 
effective  claims  ceiling  (that  is.  the 
estimated  amount  of  total  allowed 
claims  fora  jiolicy  that  results  in 
enrollee  cost  sharing  that  meets  the 
annual  limitation  on  cost  sharing)  in 
accordance  with  jiaragrajih  (c)(4)(i)(B), 
and  illu.strated  below  with  Formula  B. 
The  method  for  calculating  the  effective 
claims  ceiling  is  described  below. 
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Formula  ll:C  =  11  +  ((TACi-ll)  *  I’ostll) 

WluMc;. 

1)  =  iIk!  (I(uliu:lil)l(!;  iind 

I’osll)  =  till!  (didctivc  p()sl-(ii!(iii(:lii)l(; 

coinsiiranco  ratt;. 

Lastly,  QHl’  i.ssiKMS  must  calculate  the 
amount  that  the  (mrolleels)  would  have 
paid  under  the  standard  plan  for 
policies  with  cost-sharing  reductions 
with  total  allowed  costs  for  LUll  for  the 
htmellt  year  that  an;  greater  than  the 
effective  claims  ceiling  in  accordance 
with  paragra])h  (c)(4)(i)((',).  and 
illustrated  helow  with  Formuhi  (i. 
Formula  C.C  =  D  +  ((LCi-Il)  *  l\)stD) 
Wluire. 

I'Xl  =  tin?  eH(!clive  claims  ceiling. 

We  re(]nest  comment  on  the.se 
formulas  for  calculating  the  amount  that 
the  enrollee(s)  would  have  paid  under 
the  standard  jjlan.  and  whether  this 
methodology  ajjpropriately  divides 
policies  based  on  utilization  patterns. 

\V<;  wcdcome  suggestions  for  alternative 
methodologies,  which  may  provide  a 
more  accurate  a])proach  to  estimating 
the  amount  that  tlu;  enrollee(s)  would 
have  ])aid  umhu'  tin;  standard  ])lan. 
while  balancing  tin;  admini.strative 
hnrdcm  on  QIIP  i.ssners. 

In  ^  l.Ki.dHOlcKdKii).  we  .set  forth 
instructions  for  determining  the 
(!ff(u:live  cost-sharing  paranuhers  for  tlu; 
standard  plan.  These  parameters  ar(! 
similar  to  the  actual  cost-sharing 
nupiinanimts  for  tlu;  standard  plan,  hnl 
ari!  .sim])lifi(ul  and  adjusted  hascul  ou  tlu; 
utilization  of  the  enrollees  in  tlu; 
standard  plan.  'I'liis  adjustment  allows 
Qtll’  issuers  to  calculate  enrollee 
liability  under  the  standard  plan  in  a 
simj)le.  standardized  format.  We  ahso 
specify  that  QHP  issuers  must  develop 
.sej)arate  (dfective  cost-sharing 
parameters  for  self-only  coverage  and 
other  than  self-onlv  coveragt;.  though  we 
grou))  together  coverage  for  different 
size  families  under  the  category  “other 
than  .self-only  coverage."  However,  we 
seek  comment  on  whether  utilization 
patterns  differ  for  self-only  coverage  and 
other  than  .self-onlv  coverage  such  that 
se|)arate  effective  cost-sharing 
j)arameters  would  yield  inon;  accurate 
calculations,  and  whether  different 
family  sizes  should  also  be  analyzed 
.se|)arately.  W(!  also  note  that  if  a  QltP 
issuer  has  entirely  separate  cost-sharing 
paramet(;r.s  for  pharmaceutical  and 
medical  .sju  vices.  the  QHl^  issuer  may 
elect  to  develop  se])arate  sets  of  effective 
cost-sharing  parametins  for 
pharmaceutical  and  medical  services. 

Fffaciiva  Dadaclihla:  In 
§  l.‘j(i.4.30(c)(4)(ii)(A).  we  provide 
instructions  for  determining  the 
effective  deductible  for  the  standard 


])lan.  If  the  standard  plan  has  no 
deductible  (and  only  copays  or 
coinsurance),  the  effet:tive  deductible  is 
zero.  If  the  standard  |)lan  has  only  one 
(hulnclihle.  the  effective  deductible  is 
that  defluctible.  If  tlu;  standard  plan  has 
more!  than  one  (hulnctibh!  (for  example, 
one  diuluctible  for  certain  or  all  in- 
network  services,  and  another 
deductible  for  certain  or  all  out-of- 
network  services),  tbe  effective! 
deductible  is  the  weighted  average 
deductible,  wiiigbtiid  bv  alloweid  claims 
for  Elin  for  either  .self-only  or  other  than 
self-only  coverage,  as  a|)pro|)riate.  under 
the  plan  for  the  benefit  year  that  fall 
within  each  deductible  category.  For 
example,  if  a  .standard  plan  has  a  .S.'iOO 
deductible  for  certain  in-network 
.s(!rvice.s  and  a  .SI. ()()()  deductible  for 
certain  ont-of-network  scirvices,  and  tili 
])ercent  of  allowed  costs  under  the 
standard  ])lan  were  for  the  certain  in- 
network  .services  subject  to  the  in- 
network  deductible  and  30  piircent  were 
for  the  c(!rtain  out-of-network  services 
subject  to  the  out-of-nelwork  decluctible. 
the  weighted  average  deductible  would 
be  (!(|ual  to  ap])roximatelv  .SO.'iH  (tbal  is. 
(0.().''i*.'‘i00+().3*l()0())/().‘)h). 

W(!  note  that  services  that  are  not 
.subj(!ct  to  any  (hidnelibh!  (including 
services  subject  to  copavs  or 
coinsurance  but  not  subject  to  the 
deductible)  should  not  be  incori)oral(!d 
into  the  w(!ighted  average  calculation  of 
the  effet:live  chidnctible.  The  estimated 
cost  sharing  liability  for  such  services  is 
captured  in  the  effective  pre-deductible 
coinsurance  rate,  discu.ssed  below. 
.Similarly,  sca  vices  that  arc!  subject  to  the 
(hiduclible  only  to  a  limited  extent,  for 
exami)le  a  .s(!rvice  for  which  the  first 
tlinie  instances  are  subject  to  a  copay 
instead  of  the  deductible,  but  for  which 
the  fourth  and  each  instance  thereafter 
are  subject  to  the  deductible,  should  be 
incorporated  into  the  weighted  average 
calculation  of  the  effective  deductible  to 
the  (ixtent  the  service  is  subject  to  the 
deductible  (that  is.  the  fourth  and  each 
later  instance  shonld  be  so 
incorporated),  and  should  b(! 
incor])orated  into  th(!  calculation  of  th(! 
pr(!-d(!ductible  coinsurance  rat(!  (as 
calculated  as  de.scrihcid  below)  to  the 
extent  the  service  is  not  (that  is.  the  first 
three  instaiuxis  should  Ix!  so 
incorporatiid). 

Fffheliva  Pra-Doduciibla  (A)insar(m(:a 
Halo:  in  ^  1.')().43()(c)(4)(ii)(13),  we 
provide  instructions  for  determining  the 
effective  ])re-d(!ductible  coinsurance 
rate  for  the  standaril  plan.  We  specify 
that  the  effective  pre-deductible 
coinsurance  rate  must  be  calculated 
using  the  cost  data  from  those  standard 
plan  jjolicies  that  have  total  allow(!d 
costs  for  EHB  for  the  benefit  year  that 


are  less  than  or  ecpial  to  the  effective 
deductible.  The  (iffective  pr(!-deductihle 
coinsurance  rate  woidd  hi!  calculated  as 
the  pro|K)rtion  of  the  total  allowiul  costs 
for  ICllH  under  the  standard  plan  for  the 
hen(!fit  y(!ar  incurred  for  those  standard 
plan  enrollees  and  pavahle  as  cost 
sharing  (including  as  co])ays  or 
coinsurance  on  services  with  such  cost 
sharing  hut  not  subject  to  the 
deductible,  as  discussed  above).  The 
effeclivi!  pre-deductihli!  coinsurance 
rati!  for  the  standard  ])lan  without  cost- 
sharing  reduction':  must  be  calculated 
.se])arately  for  botii  self-only  coverage 
and  other  than  self-only  coverage.  We 
note  that  although  the  ])re-deductihle 
coinsurance  rate  may  be  high,  it  will 
likely  not  be  100  ])ercent  as  certain 
services,  including  tho.se  preventative 
services  described  in  §147.130.  will 
have  no  cost-sharing  requirements.  The 
higher  the  utilization  is  for  the.se 
.services,  the  lower  the  effective  ])re- 
deductible  coinsurance  rate. 

Fffactiva  Fost-Daduclible  Coinsurance 
Hate:  In  §  1  .')0.430(c)(4)(ii)((i),  we 
provide  instructions  for  determining  the 
effective  post-deduct ihle  coinsurance 
rate  for  the  standard  plan.  We  .s])ecifv 
that  the  effective  ]K)st-dednctible 
coinsurance  rate  must  be  calculated 
using  the  cost  data  from  tho.se  standard 
plan  i)olicies  that  have  total  allowed 
costs  for  El  IB  for  the  henefil  year  that 
are  above  the  effective  deductible,  but 
for  which  as.sociated  cost  sharing  is  less 
than  the  annual  limitation  on  cost 
sharing.  The  effective  ])ost-deductihle 
coinsurance  rate  for  the  standard  ])lan 
without  co.st-sharing  reductions  must  be 
calculated  .sejjarately  for  both  self-only 
coverage  and  other  than  .self-only 
coverage.  The  effective  post-deductible 
coinsurance  rate  will  then  be  calculated 
using  the  following  formula: 

PostD  =  (G.S,,)/(TAC,,-D) 

Where. 

Postil  =  the  elTective  post-ileihictihle 
coinsurance  rate: 

E.S|,  =  the  average  ailoweii  costs  lor  El  Ill  lor 
the  henefil  year  inciirreii  for  those 
enrollee(s)  on  tlie  iiolicies  anil  ])ayal)le  as 
cost  sharing  other  than  through  a 
ileilnctihle  (for  example,  coinsurance 
anil  copayments  on  services  not  subject 
to  a  ileihictil)le  or  for  ser\'ices  after  the 
a])i)lic.ahle  ileilnctihle  has  been  met): 

1)  =  the  effective  ileilnctihle;  anti 
TAG,,  =  till!  average  total  allowed  costs  for 
El  111  for  the  jiolicies  of  the  standaril  plan 
for  tin:  benefit  year  (we  distinguish  I'AG,, 
from  the  TAG,;  TAG,,  refers  to  the  average 
of  total  allowed  costs  for  Id  Ill  for  all  the 
policies  in  the  population  that  is  part  of 
the  calculation — which  in  this  case,  are 
the  standard  ])lan  jiolicies  with  total 
allowed  costs  for  El  111  for  the  henefil 
year  that  are  above  the  effective 
deduclihle.  hut  for  which  associated  cost 
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shnriiig  is  less  Ilian  ihe  aiiiiiial  limitation 
on  cost  shariii” — while  'I’ACi,  relers  to  the 
total  allowed  costs  tor  hill?  tor  a 
particiilar  |)oli(:v). 

I’or  example,  a  standard  ])lan  hits  one 
deduclilile  of  $1. ()()(),  tind  therefore,  an 
effective  dednctihle  of  .Si. ()()().  The 
civerage  tottil  tillowed  costs  for  IdIO  for 
the  jiolicies  included  in  this  ciilcnlation 
(thcit  is.  .stiindiird  plan  |)olicies.  for 
either  self-oidy  or  other  than  self-oidy 
covenige.  its  aiijiropriate.  with  total 
allowed  costs  for  KHH  for  the  henefit 
year  that  are  above  the  effective 
dednctihle  hnt  for  which  as.soi:i;ited  cost 
sharing  is  less  than  the  .innuiil 
limitation  on  cost  sharing)  is  S2, ()()(). 
and  the  average  total  allowed  cost 
payahle  hy  the  enrollees  as  cost  sharing 
other  than  through  a  dednctihle  is  S29(). 
'I’lierefore,  the  effective  post-dednctihle 
coinsurance  rate  is  etpial  to 
approximatelv  2t)  pttreent  (that  is.  (25)0)/ 
(2.()()0-l.{)()())). 

(^Idiins  (Jailing:  In 
§  1.‘i().43()(c)(4)(ii)(D).  we  jirovide 
instructions  for  determining  the 
effective  claims  ceiling  for  the  .stiindard 
pliin  (that  is.  the  estiimited  amount  of 
totcil  iillowetl  chiims  for  ;i  policy  that 
results  in  enrol  lee  cost  sharing  that 
meets  the  amuiiil  limittition  on  cost 
shiiring).  VVe  siiecify  that  the  effective 
chiims  ceiling  is  to  he  ciilcnlated  using 
the  following  formnhi: 

HC  =  1)  +  ((Al,-D)/PostD) 

Where. 

8(1  =  the  effective  claims  ceiling; 

AL  =  the  standard  jilan’s  annual  limitation 
on  cost  sharing; 

PoslD  =  the  effective  post-deduclihle 
coinsurance  rate;  and 
D  =  the  effective  dednctihle. 

'fherefore,  continuing  the  example 
from  above,  where  a  stiindard  plan  has 
an  effective  deductible  of  ,S1 ,()()()  and  an 
effective  |)ost-deductihle  coinsurance 
rate  of  29  percent,  assume  the  standard 
plan  also  has  an  annual  limitation  on 
cost  sharing  of  .Sti.OOO.  The  effective 
claims  ceiling  would  he  .$18,241  (that  is. 
l.OOO  +  (((i,()()()  -  l,()()())/().29)). 

We  reijuest  comment  on  these 
instructions  for  determining  the 
effei'.tive  cost-sharing  piirameters  of  a 
standard  plan,  including  their  ahilitv  to 
accurately  characterize  the  experience 
of  an  enrollee  in  the  staiuhird  ]ilan.  iind 
the  potentiiil  administriitixe  burden 
associated  with  the  calculations.  We 
ahso  welcome  comment  on  tilternative 
methods  for  e.stiniating  the  cost  sharing 
recinired  under  the  standard  plan.  For 
exanijile.  we  also  considered  whether 
simply  using  the  ])roportion  of  total 
allowed  costs  that  were  jiayahle  tis  cost 
sharing  under  the  standard  jiltm  would 
he  an  a])])ro]iriate  estimate  of  the 


amount  the  enr(illee(s)  would  have  paid 
under  the  .standard  ])lan.  We  seek 
comment  on  this  alternative  approach, 
its  well  as  other  iilternatives. 

In  §  l.')().43()(c)(4)(iii),  we  establish 
additiomil  stiimhirds  for  QliF  issuers 
that  ele(;t  to  use  the  simplified 
methodology.  These  jirovisions  will 
allow  IllkS  to  ensure  that  QHF  issuers 
iire  iippro])riatelv  (htvelopiug  the 
effective  cost-sluiring  ])arameters  htised 
on  the  actuiil  experience  of  the  enrollees 
in  the  standard  jilan.  .S|)ecificallv,  we 
.s])ecifv  tlnit  QllF  issuers  suhmit  to  lllkS. 
in  the  manner  and  timefnune 
e.stahlished  hy  IIH.S,  the  following 
information  for  each  stiindard  plan,  for 
both  self-only  coverage  and  other  than 
.self-only  coverage  offered  hy  the  QHF 
issuer  in  the  individual  market  through 
the  Exchange:  the  effective  deductible; 
the  effective  pre-deductihle  coinsurance 
rate;  the  effective  jiost-deductihle 
coinsurance  rate;  the  effective  claims 
ceiling;  and  a  memorandum  developed 
hy  a  member  of  the  American  Aciideinv 
of  Actuaries  in  iiccordance  with 
generally  iiccepted  actuarial  principles 
iind  methodologies  tliiit  describes  how 
the  QHF  issuer  ciilculiited  the  effective 
cost -sharing  ])iirameters  for  the  stamhird 
|)lan.  We  seek  comment  on  whether 
illkS  should  retjnire  iinv  other  dat;i 
submissions  or  establish  any  iidditiomil 
stamhirds  to  oversee  these  provisions. 

We  recognize  thiit  hecau.se  the 
effective  ])re-  and  post-deductihlc! 
coinsurance  rates  are  calculated  h.ised 
on  the  average  experience  of  the 
enrollees  in  the  standard  jilan,  low 
enrollment  in  the  standard  |)lan  could 
lead  to  inaccurate  effective  coinsurance 
rates,  'rherefore,  we  provide  additional 
standards  related  to  the  simplified 
methodology  in  l.^(i.43()(cj(4)(iv)  to 
address  credibility  concerns  that  may 
result  from  low  enrollment  in  the 
standard  jilan.  We  establish  that  if  a 
standard  plan  has  an  enrollment  during 
the  henefit  year  of  fewer  than  12,000 
member  months  (that  is,  the  sum  of  the 
months  that  each  enrollee  is  covered  hy 
the  Jilan)  in  anv  of  the  four  suhgroujis 
delinecited  below,  and  the  QHF  i.ssuer 
has  .selected  the  simjilified 
methodology,  then  the  QHF  i.ssuer  must 
c.ilculate  the  amount  tlnit  the  enrollee(s) 
would  Inive  jitiid  under  the  standard 
jiliin  for  enrollees  in  all  suligronjis  hv 
ajijilylng  the  stiindard  jilan’s  iictuiiriid 
value,  as  calculated  under  §  130.1 3.'>.  to 
the  allowed  co.sts  for  EHB  for  the 
enrol lee(s)  for  the  henefit  year.  We 
establish  four  suhgroujis  to  align  with 
the  jiolicy  imjilemented  in 

1.30.430(c)(4)(iii),  which  nujuires  tlnit 
the  effective  cost-sharing  jiarameters  he 
calculated  sejiarately  for  .self-onlv  and 
other  than  self-only  coverage.  The 


snligroujis  are  enrollees  in  the  stiindiird 
Jilan  with:  (1)  .Self-only  coverage  with 
total  allowed  costs  for  EHB  for  the 
benefit  year  that  are  less  than  or  (ujinil 
to  the  effective  dednctihle;  (2)  other 
than  self-only  coverage  with  total 
allowed  costs  for  EHB  for  the  henefit 
year  that  are  less  than  or  etjual  to  the 
effective  deductible;  (I?)  .self-only 
coverage  with  total  allowed  co.sts  for 
I’iHB  for  the  henefit  year  that  are  greater 
than  the  effective  dednctihle.  hut  below 
the  effective  claims  ceiling;  and  (4) 
other  than  .self-only  covenige  with  total 
allowed  costs  for  EHB  for  the  henefit 
year  that  are  greater  than  the  effective 
dednctihle,  hut  below  the  effective 
claims  ceiling.  A  suhgrouji  is  not 
necessary  for  the  enrollees  with  total 
allowed  co.st.s  for  EflB  for  the  benefit 
year  that  are  greater  than  the  effective 
claims  ceiling  because  the  exjierience  of 
this  jiojiulation  is  not  used  to  calculate 
the  effective  co.st-sharing  parameters. 

The  credibility  standaro  of  12,()()() 
memtier  months  aligns  with  a  similar 
.standard  used  hy  the  Medicare  Fart  H 
jirogram;  however,  we  .seek  comment  on 
the  ajijirojiriale  amount  of  memher 
months  to  achieve  credible  u.se  of  the 
simjilified  methodologv.  We  believe  that 
<1  jiojiuliition  with  memher  months 
below  this  standard  would  not  jirovide 
iideijuate  d.ita  on  which  to  litise  the 
effective  cost-slniring  jiiinuneters.  If  a 
QHF  issuer  does  not  have  adeijuate 
enrollment  in  any  of  the  four  suligroujis, 
we  believe  the  standard  jihm's  actuarial 
value  will  jirovide  ;m  adecjuttle 
suhstitute  for  the  effective  co.st-sharing 
Jiarameters  if  ajijilied  to  all  jiolicies  in 
all  four  suhgroujis.  We  .seek  comment  on 
the  credibility  standard  of  12,()()(t 
member  months,  and  whether  the 
.standard  jilan's  actuarial  value  ajijilied 
to  the  allowed  co.sts  for  EHB  for  the 
enrollee(.s)  for  the  benefit  year  will 
Jirovide  an  ajijirojiriate  estimate  of  the 
amount  of  cost  sharing  that  the 
enrollee(.s)  would  have  jiaid  under  the 
standard  jilan  without  cost-sharing 
reductions.  We  seek  comment  on 
alternative  ajijiroaches  for  QHF  issuers 
with  low  enrollment  for  estimating  the 
amount  of  cost  sharing  that  the 
enrollee(.s)  would  have  jiaid  under  the 
standard  jilan.  We  also  seek  comment 
on  the  comjiosition  of  the.se  suhgroujis 
and  whether  thev  ajijirojiriatelv  divide 
enrollees  lia.sed  on  their  utilization 
jiatterns.  or  whether  any  suhgronjis  tire 
retjnired  .it  till.  We  seek  comment  on 
whether  low  enrollment  in  one 
snligrouji  should  jiromjit  the  QHF  i.ssuer 
to  u.se  the  actuarial  value  for  enrollees 
in  all  snligroujis  or  just  the  suhgrouji 
with  low  enrollment. 

We  ajijireciate  the  jios.sihility  that,  for 
a  very  small  numlier  of  jilans  with 
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uni(|uo  co.st-.sharing  structures,  tlie 
amounts  tliat  enrollees  would  have  been 
paid  under  the  plan  cannot  fairly  hi; 
(;slimated  using  the  simplified 
methodologv  described  in  paragraph  (c). 
We  are  considering  a  process  iu  which 
a  QIIR  i.ssuer  of  such  a  plan  mav  notifv 
nils  if  it  believes  that  such  is  the  ca.se 
for  one  or  more  of  its  |)lans.  Wi;  are 
considering  reipiiring  such  a 
notification  within  ninety  days  of  the 
l)(;ginning  of  the  applicable  benefit  year, 
and  we  are  considering  requiring  the 
QIIP  issuer  to  provide  information  on 
the  uniipie  plan  design  supporting  the 
Ql  IP  issuer's  assessment. 

Under  this  aj)proach.  if  HHS  were  to 
agree  with  the  assessment,  we  are 
considering  reipiiring  that  the  QllP 
i.ssuer  calculate  the  amount  that  the 
enrollee(.s)  would  have  paid  under  the 
.standard  |)lan  without  cost-sharing 
reductions  by  ajiplying  the  standard 
plan’s  actuarial  value,  as  calculated 
pursuant  to  §  l.'j(j.i;t.').  to  the  allowed 
costs  for  essential  health  benefits  for  the 
enrollee(s)  for  the  benefit  vear.  IfllHS 
were  to  disagree  with  the  issuer's 
assessment,  the  QHP  issuer  would 
calculate  such  amounts  using  the 
effective  cost-sharing  jiarameters  under 
the  ajiproach  de.scrihed  in  paragrajihs 
(4)(i)  through  (4)(iii)  or  (4)(iv),  if 
applicable,  of  5?  l.'>().43(). 

We  .seek  comment  on  whether  we 
should  adopt  such  an  a|)|)roach.  and  on 
the  specifics  outlined  above.  In 
particular,  we  seek  comment  on  the 
types  of  jilans,  if  any.  for  which  it  will 
he  diffic.ult  to  fairlv  calculate  the 
amount  that  the  enrol lee(s)  would  have 
paid  under  the  standard  plan  without 
cost-sharing  reductions  using  the 
simiiliiled  methodology,  and  their 
lirevalence.  We  seek  comment  on  the 
standard  that  should  ajiplv  for 
determining  whether  the  ])lan  will  he 
exempted  from  using  the  sim|)lified 
methodology,  and  how  lllhS  should 
make  that  determination.  Pinallv.  we 
seek  comment  on  what  e.stimation 
methodology  should  he  u.sed  if  the  plan 
is  determined  to  he  exempt,  and  if  it  is 
not.  Section  1 5(i.43()(c)(.'j).  finalized  iu 
the  2t)14  Payment  Notice.  |)rovides  that 
in  the  case  of  a  benefit  for  which  the 
QllP  i.ssuer  comi)ensate.s  an  apj)lical)le 
provider  in  whole  or  in  part  on  a  fee- 
ior-service  basis,  allowed  costs 
associated  with  the  benefit  mav  he 
included  in  the  calculation  of  the 
amount  that  an  enrollee(.s)  would  have 
paid  under  the  standard  |)lan  without 
cost-.sharing  reductions  onlv  to  the 
extent  the  amount  was  either  payable  by 
the  enrollee(s)  as  co.st  sharing  under  the 
|)lau  variation  or  was  reimbursed  to  the 
provider  by  the  QllP  issuer.  We  note 
that  this  provision  applies  to 


calculations  using  either  the  standard 
methodology  or  the  simplified 
methodology. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  ])uhli.sh  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  ])uhlic  comment  on 
the  propo.sed  rule,  'fhe  notice  of 
pro|)osed  rulemaking  includes  a 
reference  to  the  legal  authoritv  under 
which  the  rule  is  i)ro])osed.  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  de.scrii)tion  of  the  subjects  and 
issues  involved.  However,  under  section 
.'j.'iHfl))  of  the  Administrative  l^rocedure 
Act  (APA)  (5  U.S.C.  55  \  at  .sei/.).  a 
general  notice  of  ])ropo.sed  rulemaking 
is  not  required  when  an  agency,  for 
good  cause,  finds  that  notice  and  ])uhlic 
comment  thereon  are  inq)ractical)le, 
uuueces.sary,  or  contrary  to  the  public 
interest,  and  incor])orate.s  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued.  The  Secretary  has  determined 
that  it  would  he  impracticable  to  delay 
finalizing  the  provisions  of  this 
regulation  until  a  public  notice  and 
comment  process  is  complete. 

Section  1321(1))  of  the  Affordahle  Hare 
Act  directs  that  Fxchanges  he 
operational  hv  )anuarv  1,  2014,  and 
.section  1311(1))(())  of  the  Affordahle  Hare 
Act  directs  that  the  Fxchanges  jiermit 
individuals  to  applv  for  c.overage  during 
annual  open  enrollment  periods. 
Accordingly,  ^  l.')3.41()(h)  establishes 
that  Rxchanges  must  he  available  to 
enroll  individuals  in  QllPs  beginning 
October  1. 2013.  in  order  to  meet  this 
enrollment  deadline  and  offer  Ql  IPs  on 
the  Fxchaiige.  QHP  issuers  must 
develo])  premium  rates  and  ])lan 
offerings  for  QHPs  to  he  offered  on  the 
Fxchanges.  Issuers  must  then  .seek  and 
obtain  approx'al  of  their  rates  and  ])lan 
offerings  from  the  applicable  State 
Departments  of  Insurance,  and  submit 
their  rates  and  plan  offerings  to  the 
Exchange  beginning  April  1, 2013.  In 
order  to  meet  the.se  statutorilv  driven 
deadlines,  final  rulemaking  relating  to 
the  risk  corridors  program  and  the  co.st- 
sharing  reduction  program  must  he  in 
effect  so  that  QHP  i.ssuers  can  take  these 
])rogram.s  appropriately  into  account 
when  developing  their  rates.  The 
temporary  risk  corridors  program  will 
])rotect  against  uncertainty  iu  rates  for 
Ql  IPs  by  limiting  the  extent  of  issuer 
los.ses  and  gains  and  will  permit  issuers 
to  offer  lower  rates  by  not  adding  a  risk 
premium  to  account  for  ])erceived 
uncertainties  in  the  2014  through  2010 
markets.  If  the  provisions  of  this 
regulation  were  jiroposed  under  a 
standard  00-day  notice  and  comment 
l)roce.ss.  QHP  issuers  would  not  have 
the  information  needed  to  develop  rates 


and  ])roduct.s  for  the  Exchanges  and 
meet  the  October  1.  2013  deadline  for 
open  enrollmeut. 

Additionally,  because  the  co.st-.sharing 
reduction  provisions  im])lemented  in 
this  regulation  ])rovide  i.ssuers  with 
information  that  will  affect  how  thev 
prepare  their  information  systems  to 
jirocess  cost-sharing  reductions,  anv 
delay  iu  the  effective  date  of  those 
|)rovi,sions  would  adversely  affect 
issuers’  operational  readiness.  For  the 
rea.sons  de.scrihed  above,  we  believe  that 
issuing  this  regulation  on  an  interim 
final  basis  is  necessary  in  order  to  avoid 
regulatory  confusion  for  the  affected 
industry  and  to  ensure  effective 
compliance  with  existing  regulations. 

HHS  .solicited  i)ul)lic  comment  on  the 
ri.sk  corridors  program  in  the  proposed 
Premium  Stabilization  Rule  and  the 
jiropo.sed  Payment  Notice.  HH.S 
solicited  public  comment  on  the  cost¬ 
sharing  reductions  program  in  the  AV/ 
HSR  Bulletin,  and  in  the  j)ro])o.sed 
Pavment  Notice.  (Comments  in  respou.se 
to  these  documents  were  considered  in 
the  dey'elopment  of  this  regulation.  In 
light  of  the.se  comments  and  ha.sed  on 
the  Secretary's  determination  that  a 
delav  of  these  rules  would  he 
impracticable,  the  .Secretary  finds  good 
cau.se  to  waive  the  notice  of  pro))o.sed 
rulemaking  and  to  issue  this  final  rule 
on  an  interim  basis.  As  a  result  of  the 
timing  con.straints.  we  are  ])roviding  a 
(j()-da\  public  comment  ])eriod.  and 
intend  to  address  comments  received. 

V.  Hollection  of  Information 
Reciuirements 

Under  the  Paperwork  Reduction  Act 
of  Ittt).').  we  are  required  to  provide  (iO- 
day  notice  in  the  Federal  Register  and 
solicit  ])uhlic  comment  before  a 
collection  of  information  reipiirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  An  agency  may  not  conduct  or 
spoii.sor,  and  a  person  is  not  re(]uired  to 
respond  to,  a  collection  of  information 
unle.ss  it  di.sj)lays  a  control  niunher 
assigned  by  OMB. 

This  interim  final  rule  with  comment 
modifies  .some  of  the  information 
collections  listed  in  the  2014  Payment 
Notice,  and  adds  one  additional 
information  collection.  We  ])lau  to  .seek 
OMB  a])proval  at  a  later  date  for  these 
information  collections.  HH.S  will  issue 
future  Federal  Register  notices  to  seek 
comments  on  those  information 
collections,  as  required  by  3.')()()(c)(2)(A) 
of  the  Paperwork  Reduction  Act. 
Included  among  such  information 
collections  for  which  HH.S  plans  to  seek 
later  approval  are  tho.se  de.scrihed 
below. 
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The  ainondnient.s  we  make  for  the  risk 
corridors  ])rogram  in  this  interim  final 
rul(!  with  comment  will  not  increast;  the 
information  collection  harden  of  the 
program  estahlisluid  hv  and  (l(;scril)e(l  in 
the  Premium  Stahilization  Rule  and  the 
mis  Notice  of  IRmefil  and  Payment 
Parameters  for  2014.  This  interim  final 
rule  with  comimnit  modifies  tin; 
calculation  of  allowable  costs  in  the  risk 
corridors  calculation,  hot  does  not 
(jstahlish  any  information  collection 
r(!(iuir(!ments  heyond  those  already 
established  in  §  1  r)3..'j3().  The 
information  coll(!ction  process  and 
instruments  associated  with  the  risk 
corridors  program  data  submission 
riuiuirements  under  153.530  are 
currently  under  development.  We  will 
.seek  ()M15  ajjproval  and  solicit  ])uhlic 
comments  upon  their  completion. 

In  this  interim  final  rule  with 
comment,  we  build  on  the  standards 
finalized  in  the  2014  Payment  Notice 
related  to  the  admini.stration  of  cost- 
sharing  reductions  and  add  provisions 
to  paragra])hs  (c)(3)  and  (4)  of  §  150.430. 
We  i)rovi(le  standards  to  i)ermit  QHP 
issuers  great(!r  flexihilitv  in  the  manner 
in  which  the  value  of  cost-sharing 
iHuluction  amounts  are  t:alculated.  In 
paragraph  (c)(3).  w(!  specifv  that  QIIP 
issuers  may  choose  to  calculate  the 
amounts  that  would  have  been  paid 
under  the  standard  plan  without  i;ost- 
sharing  reductions  using  a  .sim])lified 
methodology,  as  an  alternative  to  the 
standard  methodology  de.scrihed  in  the 
2014  Payment  Notice  final  rule  at 
§  15(). 430(c)(2).  In  addition,  we  (;stahli.sh 
a  new  information  coll(;ction 
reciuirement  in  paragra])h  (3)(i).  under 
which  a  QHP  issuer  must  notify  HHS 
j)rior  to  the  start  of  eacdi  benefit  year 
whether  or  not  it  .selects  the  simidified 
methodology  for  the  benefit  year.  While 
this  information  collection  recjuirement 
is  subject  to  the  Pajjerwork  Reduction 
Act,  the  information  collection  procciss 
and  in.strumcmts  associated  with  this 
rcupiirement  are  currently  undcir 
development.  We  will  s(;ek  OMB 
approval  and  solicit  public  comments 
u])on  their  completion.  We  e.stimate  that 
the  burden  associated  with  the 
information  collection  re(|nirement  will 
he;  no  more;  than  one  million  dollars 
(assuming  1,200  is.su(;r.s  j)articipate  in 
an  Exchange;  nationally,  and  e;iie:h  issuer 
has  a  re;|)e)rting  burden  of  approximate!  v 
S700.  whie:h  primarily  re;pre;.se;nts  the 
cost  of  the;  analvsis  performed  by  the 
QHP  issue;!'  to  determine  whe;the;r  or  not 
to  use;  the;  simplified  me;the)eiologv). 

In  §  150.430(c)(4)  we;  set  forth  a 
simj)lifieel  methodology  for  e:alculating 
the  value;  of  the;  amount  that  the; 
e;nrolle;e;(s)  would  have;  j)aiel  under  the; 
standard  plan  without  e;ost-.sharing 


re;eiuctie)n.s.  We;  helie;ve  this 
methodology  will  reduce  the; 
administrative  burden  for  certain  QHP 
issue;rs.  ye;t  e:ontinue;  to  provide;  a 
relatively  ac.eairate  ace:e)unting  of  the; 
c.o.st-sharing  re;elnctions  pre)vie!e;d.  If  a 
QHP  issue;!'  !i.se;s  the;  si!n])lifieel 
!ne;thodology,  the;  QHP  issieer  enust  akso 
siehenit  estieiiiited  eiost-sharieig 
paneeneters  and  an  acti!<!!'ii!l 
!ne;!ne)!';i!ielu!!i,  as  ele;.se:!'iheel  iei 
§  15().430(e;)(4)(iii);  however,  we;  expe;e:t 
this  ieifonnatio!!  e;e)lle;ctie)n  to  !'e;e|i!i!'e;  a 
lieniteel  aenoueit  ofaeialvsis  hv  ei  QHP 
is.sue;!''.s  actuaries.  These;  ieiforenatio!! 
e:olle;e;tie)!is  iessoe.iated  with  these; 
])!'ovisie)!i.s  are;  si!hje;e;t  to  the;  Pajjerwork 
Reeluctio!!  Ae:t;  however,  the 
ieiformation  e;olle;ctie)!i  |)!'oe:e;ss  and 
i!istn!!ne!its  as.soedateel  with  this 
!'e;eii!ire;!nent  are  eaerrently  under 
elevelopeneeit.  We;  will  se;e;k  OMB 
approval  aeiel  solieat  ])uhlie:  ea)!n!!ie;!its 
u))0!i  their  ea)!nple;tion.  Below  we 
])!'e)viele  cin  initial  estienate;  of  the 
ieiea'emental  hu!'ele;n  asse)eaate;el  with  the; 
provisions  iei  §  15().43()(e:)(4).  Ihieler  the 
provisioeis  fieializeel  in  the;  2014 
Pc!y!!ie;!it  Notiea;,  all  QHP  i.ssue;rs  enust 
i!se;  the;  stccndard  !ne;thoelole)gy;  however, 
the;  provisions  i!i  this  inte;!'i!n  final  rule; 
with  ea)!n!ne;!it  provide;  a  choiea;  of 
!!ie;thoele)logie;s.  'I’o  e;.sti!ni!fe  the; 
i!ua'e;!ne;ntiil  e;ffe;e:t  of  the;  si!!ii)lifie;el 
!!ie;the)de)logy.  we;  eioenjjare  the  horde!!  of 
the;  stiendard  eeiethodology  to  the; 
.si!nplifie;el  !ne;the)ele)le)gy  for  those; 
iss!!e;!'s  that  we;  a.ssuene;  .se;lee:t  the 
sienplifieel  !ne;the)de)le)gv. 

As  disea!sse;el  iei  the  Oe)lk;e;tie)!!  of 
hiforenatiou  se;e;tie)n  in  the;  2014 
Pay!!ie;!!t  Notie.e,  we  e;.sti!nate  that  1,200 
issue;!'s  will  partieapate  iei  a!i  Exchange 
!iatio!ially  aeiel  will  ieieaer  total  e:osts  of 
approximately  .Si 38  millio!!  using  the 
stccndard  !ne;thoele)logv.  In  e:o!it!'ast,  we 
estimate  theit  eae:h  i.ssveer  lesing  the; 
simplified  !ne;thoele)logv  .set  forth  iei  this 
ieiterien  Ihial  rule;  with  eajenmeiit  will 
ieieair  labor  costs  of  40  hoiers  of  work  hv 
an  aeluary  and  (at  a  wage  rate  of  S50.89) 
iind  20  hours  of  work  hv  an  ieisieranea; 
manage;!'  (.8  a  wage;  rate;  of  .S07.44)  to 
elevelo])  the;  e;ffee:tive  e.o.st-sharing 
pan!!ne;te;!'.s  aeiel  :!e;ti!a!'i<!l  eneenoraeieluen, 
ccnel  e;;!lculiite;  the;  iemount  of  exKst-sharing 
!'e;eh!e:tions  provided,  !'e;.si!lti!ig  iei  ;!  e:ost 
of  apjeroximately  .S3.024  |)e;!'  issieer.'* 
Although  we  eumnot  predict  the;  pre;e:ise 
numher  of  i.ssuers  th;it  will  se;le;e:t  e;ithe;!' 
the;  standiird  or  .si!nplifie;el  methoelologv. 
we;  e;sti!nate;  that  ajiproxinnitely  half  of 
QHP  issuers  (000  issuers)  will 
implement  the  simplified  !ne;thoelologv. 
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The;!'e;fore;,  we  estimate  that  the 
])!'ovisions  of  this  rule;  will  result  in  an 
incTemental  savings  of  approximately 
$57,825,000  (.SOO  million  tlnit  would 
hcive  been  ineaured  by  the.se  issuers 
uneie;r  the;  standard  methoelologv.  minus 
(iOO  multiplied  by  S3. (>24)  hv  !'e;elue:i!!g 
the;  ovenill  admini.stnitive  e:e).sts  that 
issuers  incur. 

VH.  Response  to  (Comments 

Be;e:au.se;  of  the;  large;  numher  of  public 
e;e)!n!ne;nts  we  normally  re;e:e;ive  on 
Federal  Register  doeaunents.  we;  are;  not 
able  to  ae:kne)wle;dge;  or  re;.sponel  to  them 
individually.  We  will  consider  all 
eafmments  we  re;e:eive  hv  the;  elate;  and 
time  spe;e;ifie;d  in  the;  DATES  se;ction  of 
this  j)!'e;amhle.  and.  when  we  ])!'oe:e;eel 
with  a  suh.se;ejue;nt  document,  we  will 
resjfonel  to  the;  comments  in  the; 
preamble  to  that  eloeaunent. 

Vll.  Regulatory  Impae:t  Analysis 

This  interim  final  rule;  with  e:om!ne;nt 
implennents  amendments  to  the; 
calculation  of  allowable  eafsts  under  the; 
risk  e.orridors  program  and  to  the; 
methoelologv  for  eaeleailating  the; 
amounts  of  eaxst-sharing  !'eelue;tie)ns 
|)!'e)vieled.  The;  amendments  to  the  risk 
eaerridors  program  are;  needed  to  align 
th.ft  ifi'ognnn  with  the;  single  risk  ])ool 
reejuireanemts  at  158.80  so  that  both 
iillowahle;  ea)sls  cinel  the;  target  amount  in 
th.ft  caleaflation  are;  eaeleaelated  based  o!i 
a  QHP’s  share  of  total  aenoufits  ))oe)le;el 
aea'oss  a!i  i.ssue;!'’s  fiofi-grafiellathereel 
plans  if!  <!  !na!'ke;t.  This  chiffige  will 
perenit  the  ifrograen  to  have;  its  ifitefided 
e;ife;e:t — to  share  ifi  profits  or  lo.ssefs 
!'e;.si!lti!ig  froen  in.iccurate  rate;  .settieig 
Irofii  2014  to  2018.  Without  the;se 
e:ha!ige;.s.  pe)ole;el  |)re;!nii!ms  woielel  he; 
e:o!n])are;d  against  unpoe)le;el  edaiens 
e:e)sts.  which  we  he;lieve  was  not  the; 
intent  of  the;  statute;  he;e:ause;  it  woield 
lessen  the  e;ffe;e:t  of  the  risk  e:or!'idors 
prograen  on  .stabilizing  pn;miun!.s.  The 
amenehnents  to  the  c.o.st-sharing 
re;elue:tie)!i  stanelarels  are;  neeeleel  te) 
lessen  the  hureleai  e)f  partieapatifig  in 
that  prefgram  for  QHP  i.ssuers  who 
e;a!me)t  efasily  alter  their  inforenation 
te;e:hne)le)gy  systeens  te;  e:alea!late;  the; 
a!ne)U!it  of  e:e)st-.sha!'i!ig  !'e;elue:tie)!is 
pre)viele;el  ae:e:e)!'eling  te)  the  !nethe)ele)le)gv 
speeafieel  iei  the;  2014  Payenent  Notiea;. 

We;  have;  e;xi!!nine;el  the;  impaed  e)f  this 
rifle;  as  !'e;ep!ire;el  by  Exeeaftive;  Orele;!' 
12888  e)!i  Refgulateny  Plafinifig  afiel 
Review  (Se;pte;!nhe;!'  30.  l‘)03).  Exe;ea!tive; 
Oreler  13583  eifi  hnjfreiving  Re;gi!latie)!i 
afiel  Re;gulate)ry  Review  (lafiuary  18. 
2011),  the;  Re;gulate)!'y  I'’le;xihility  Ae:t 
(REA)  (Sejftefuher  19.  1980.  Pul).  L.  98- 
354).  .se;e:tie)n  1102(h)  e)f  the  Se)e:ial 
Seeaerity  Ae:t.  .se;e:tie)n  202  e)f  the; 
llnlufieieel  Maeielates  Reform  Ae:t  of  1995 
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(March  22.  It)?).'):  Ihib.  L.  104-1). 
Kx(H:utive  Order  i:)i:)2  on  Fedcaalisin 
(August  4.  1t)t)?))  and  the  Oougnjssional 
Review  Act  (.')  U.S.C.  804(2)). 

l’]xecutive  Orders  12800  and  i;)!)0:) 
direct  agencies  to  ass(!ss  all  costs  and 
l)euetits  oi  availal)le  njgulatorv 
alteruativ<;s  and,  it  regidalion  is 
uece.ssarv.  to  select  n'gulatorv 
ajjproacluis  that  iuaxinu/.e  net  heiudits 
(including  ])otentiat  economic, 
environmental,  public  health  and  saletv 
ellecls.  distributive  impacts,  and 
(xputy).  A  regulatory  impact  analysis 
(RIA)  must  he  prepanul  for  major  rules 
with  economically  significant  eilects 
(.Si 00  million  or  more  in  any  one  year). 
As  discussed  in  the  (’.ollection  of 
Information  Reciuirements  .section,  we 
believe  that  §  l.')0.4:)0(c)(8)  will  add 
appro.ximately  .Si  million  in  rei)orting 
burden.  We  also  hcdieve  that  the 
addition  of  paragra])h  (c)(4)  to  S  1. '10. 480 
will  reduc;(!  the  administrative  burden 
associated  with  comj)lying  with 
4}  l.')0.430(c)(l )  in  the  s]){!cified 
timeframe,  particularlv  for  smaller 
issuers,  by  ai)|)roxima1ely  S00.82.').000. 

In  addition,  although  this  interim 
final  rule  with  comment  amends 
§  l.')8. .')()()  to  modify  the  manner  in 
which  QMh  issuers  will  calculate 
allowable  costs  for  the  purposes  of  llu; 
risk  corridors  calculation,  we  do  not 
believe  that  this  change  to  the  risk 
corridors  calculation  method  will  have 
a  significant  (d'fecl  on  the  aggregate 
amount  of  risk  corridors  j)ayments  made 
in  any  om;  year.  Additionallv.  we  do  not 
hidieve  that  these  amendments  will 
substantially  alter  the  analysis  provided 
in  previous  im|)act  anaivses  of  the  risk 
corridors  program  in  the  Premium 
Stabilization  Ride  and  the  2014 
Payment  Notice. 

We  conclude  that  this  interim  final 
rule  with  comment  does  not  reach  the 
economic  threshold  and  thus  is  not 
considered  a  major  ride. 

The  RFA  reijuires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purpo.ses  of  the  RFA.  small 
entities  include  small  husines.ses. 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Most 
hos])itals  and  most  other  jiroviders  and 
suppliers  are  small  entities,  either  hv 
nonprofit  status  or  by  having  revenues 
of  .S7  million  to  .S8.')..')  million  in  anv  one 
year.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  We  are  not  preparing  an  analysis 
for  the  RFA  because  we  have 
determined,  and  the  .Secretary  certifi(!s. 
that  this  interim  final  rule  with 
comment  would  not  have  a  significant 
economic  imjiact  on  a  suh.stantial 
numher  of  .small  entities. 


The  Regulatory  FU'xihilily  Act  (.■) 

II..S.(',.  (iOl  at  sacj.)  (RFA)  reijuires 
agiaicies  to  prepare  a  final  regulatory 
tlexihilhv  analvsis  to  de.scrilx!  tlie 
impact  of  the  final  ruli;  on  small 
mitities.  unle.ss  the  head  of  the  agencv 
can  cmtify  that  the  rule  will  not  have  a 
significant  economic  im|)act  on  a 
substantial  numher  of  small  entities. 

'file  RFA  generally  didines  a  ■‘small 
entity"  as  (1)  a  |)roprietary  firm  meeting 
the  size  standards  of  the  .Small  Husiness 
Administration  (SPA).  (2)  a  not-for- 
])rofit  organization  that  is  not  dominant 
in  its  field,  or  (8)  a  small  government 
jurisdiction  with  a  |)opulation  of  less 
than  .')(),()()().  .States  and  individuals  are 
not  included  in  the  definition  of  “small 
entity."  HHS  uses  a  change  in  revenues 
of  more  than  three  to  five  percent  as  its 
measure  of  significant  economic  impact 
on  a  substantial  numher  of  small 
entities. 

This  final  rule  contains  rules  for 
health  plan  issuers  regarding  the 
temporary  risk  corridors  program  and 
the  cost-.sharing  riidnction  program.  We 
believe  that  health  insurance  issuers 
and  i)lan  sponsors  would  hi;  classified 
under  the  North  American  Industrv 
(dassification  .System  (NA1(].S)  code 
524^  14.  According  to  .SPA  size 
standards,  an  entity  with  average  annual 
receipts  of  .S7  million  or  l(!ss  would  he 
considered  small  entities  for  this  NAKkS 
code.  W(!  believe  that  few  insurance 
firms  offering  coinjireliensivi!  health 
insurance  policies  fall  below  this  sizi; 
threshold  for  "small  entities" 
e.stahlished  by  the  .SPA.  Thendore.  we 
are  not  ])reparinga  regulatorv  llexihilitv 
analysis  hecau.se  we  liavi;  determined, 
and  the  .Secretary  certifies,  that  this 
interim  final  rule  with  comment  will 
not  have  a  significant  impact  on  the 
operations  of  a  substantial  numher  of 
small  entities. 

.Section  202  of  the  linfunded 
Mandates  Reform  Act  of  109.')  (UMRA) 
also  reijuires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  whose  mandates 
reijuire  spending  in  any  one  vear  hv 
.State,  local,  or  Tribal  governimmts,  or  by 
the  private  sector,  of  .SI  00  million  in 
199.')  dollars,  updated  annual Iv  for 
inflation.  In  2018,  that  threshold  is 
a])proximately  S141  million.  .Since  the 
impact  on  .State,  local,  and  Trihal 
governments,  and  the  jirivate  sector  is 
below  this  thriishold,  no  analysis  under 
UMRA  is  reijuired. 

Fxecntivi!  Order  18182  establishes 
certain  r(!(]uiremenls  that  an  agencv 
must  meet  when  it  promulgates  a  rule 
that  im])oses  substantial  direct 
reipiirement  costs  on  .State  and  local 
governments,  preempts  .State  law,  or 
otherwise  has  Fedmalism  im])lication.s. 


This  interim  final  rule  with  comment 
doi!s  not  im|)ose  any  costs  on  .State  or 
local  governments  and  does  not  preempt 
.State  law.  The  amendments  to  the  cost¬ 
sharing  reduction  ])rogram  set  forth  in 
this  rule  have  no  Federalism 
implications,  hut  the  auumdments  to  tin; 
risk  corridors  program  have  the  effect  of 
complementing  a  .Statii's  authority  to 
r(!gulate  and  enforce  the  singh;  risk  pool 
riupnnnnent.  Thus,  we  hidieve  this 
interim  final  rule  with  conummt  has 
|)ositive  Federalism  imiilications. 

This  interim  final  rule  with  comment 
is  subject  to  the  Uongre.ssional  Review 
Act  jirovisions  of  the  .Small  Pusiness 
Regulatory  Enforcement  Fairne.ss  Act  of 
1?)9()  (.1  U..S.C.  801  et  ,seq.).  which 
s|)ecifies  that  before  a  rule  can  take 
effect,  the  Federal  agency  promulgating 
the  rule  shall  submit  to  each  1  louse  of 
the  (]ongre.ss  and  to  the  (]om])t roller 
General  a  rei)ort  containing  a  copy  of 
the  rule  along  with  othijr  s])ecified 
information,  and  has  been  transmitted 
to  (’.ongress  and  the  Gomjitroller  General 
for  revimv. 

hist  of  Subjects 

45  (jFIi  Pdii  155 

Administrativi!  ])ractice  and 
procedure.  Adverse  sidection.  Health 
care.  Health  insurance.  Health  records. 
Organization  and  functions 
(Government  agencies).  Premium 
stabilization.  Reporting  and 
recordkeeping  requirements. 
Reinsurance.  Ri.sk  adjustment.  Risk 
corridors.  Risk  mitigation.  .State  and 
local  governments. 

45  CFR  Part  156 

Administrative  practice  and 
])rocedure.  Advertising.  Advisory 
Gommittees.  Prokers,  (.'onflict  of 
intere.st.  Gonsumer  protection.  Grant 
programs-health.  Cirants  administration. 
Health  care.  Health  insurance.  Health 
maintenance  organization  (HMO), 

Health  records.  Hos])itals,  American 
Indian/Alaska  Natives,  Individuals  with 
disabilities.  Loan  programs-health. 
Organization  and  functions 
(Government  agencies).  Medicaid, 

Public  assistance  ]n'ograms.  Reporting 
and  record kee])ing  re(]uirements,  .State 
and  local  governments.  .Sunshine  Act. 
Technical  assistance.  Women,  and 
Youth. 

Ihir  the  reasons  set  forth  in  the 
])reamhle.  the  Department  of  Health  and 
Human  .Services  amends  4.')  (]FR  parts 
1.')8  and  !.')()  as  set  forth  helow: 
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PART  153— STANDARDS  RELATED  TO 
REINSURANCE,  RISK  CORRIDORS, 
AND  RISK  ADJUSTMENT  UNDER  THE 
AFFORDABLE  CARE  ACT 

■  1 .  i’he  aiilhority  citation  for  ])art  l.')^ 
continues  to  read  as  follows: 

AiitlKirity:  Secs.  i:t21.  1 341-1  :?4:t.  t’lil).  1.. 

I  I  l-14)i.  24  Slat.  lit). 

■  2.  Section  1. 'IS.. ')()()  is  amended  bv 
revising  the  definition  of  “yXllowable 
costs”  to  I’ead  as  follows: 

§153.500  Definitions. 

***** 

Allomthli^  costs  means,  with  resjiect 
to  a  QHP,  an  amount  etinal  to  the  jiro 
rata  portion  of  the  sum  of  incurred 
claims  within  the  meaning  of  §  1 .58.140 
of  this  .snhc:hapter  (including 
adjustments  for  any  direct  and  indirect 
remuneration),  expenditures  hy  the  QHh 
issuer  for  the  Qllh  for  activities  that 
inijirove  health  care  cpiality  as  set  forth 
in  §  1,58.1.50  of  this  snhchajiter. 
expenditures  hy  the  QHP  issuer  for  the 
QUR  related  to  health  information 
technoh)gy  and  meaningful  use 
re(|nirement.s  as  set  forth  in  §  158.151  of 
this  snhchapter.  and  the  adjustments  set 
forth  in  §  1 53.5.'10(h):  in  each  case  for  all 
of  the  Qllh  issuer’s  non-grandfathered 
health  plans  in  a  maiket  within  a  State, 
allocated  to  the  QIIP  based  on 
premiums  earned. 
***** 

■  8.  Section  158.520  is  amended  hy 
levising  paragraphs  (a)  and  (h)  to  read 
as  follows: 

§  153.520  Attribution  and  allocation  of 
revenue  and  expense  items. 

(a)  Attvihution  to  QllP.  Each  item  of 
revenue  or  expense  in  the  target  amount 
with  respect  to  a  QHP  must  he 
reasonably  attributable  to  the  operation 
of  the  QIIP.  with  the  attribution  based 
on  a  generallv  accepted  accounting 
method,  consistently  applied.  To  the 
extent  that  an  issuer  utilizes  a  .s])ecific 
method  for  allocating  expenses  for 
jnirposes  of  §  158.170  of  this 
snhchapter,  the  method  used  for 
jmrpo.ses  of  this  paragraph  mu.sl  he 
consistent. 

(h)  Allocation  across  plans.  Each  item 
of  nwenue  or  expen.se  in  the  target 
amount  must  he  reasonahlv  allocated 
across  a  QHP  issuer’s  plans,  with  the 
allocation  l)ased  on  a  generally  acce])ted 
accounting  method,  consistently 
a|)|)lied.  To  the  extent  that  an  issuer 
utilizes  a  specific  method  for  alloc:ating 
ex])ense,s  for  purjioses  of  §  158.170  of 
this  snhchapter,  the  method  used  for 
])ur])o.ses  of  this  paragra])h  must  he 
c:onsi.stent. 


PART  156— HEALTH  INSURANCE 
ISSUER  STANDARDS  UNDER  THE 
AFFORDABLE  CARE  ACT,  INCLUDING 
STANDARDS  RELATED  TO 
EXCHANGES 

■  4.  The  authority  citation  forjiait  150 
continues  to  read  as  follows: 

Authority:  'I’ilh;  I  ol  llie  AH()r(lal)l(!  dare 
Act.  sections  1  :t()1-1  .'104.  i;ni-i:ii2.  i:i21- 
i:i22,  i:i24.  i:i:i4, 1:142-1:14:1. 1401-1402. 
and  1412.  Put).  I,.  11  1-14H.  124  .Slat.  110  (42 
tl..S.(:.  18021-18024.  18():il-180:i2.  18041- 
18042.  18044,  18054.  18001.  1800:i.  18071. 
18082.  20  :10H.  and  :il  H.s.c;.  0701). 

■  5.  Section  150.480  is  amended  hy 
adding  paragraphs  (c)(8)  and  (c)(4)  to 
read  as  follows: 

§  1 56.430  Payment  for  cost-sharing 
reductions. 

***** 

(c)  *  *  * 

(8)  Selection  of  nietho(loIo<>v. 
Notwithstanding  ])aragraph  (c)(2)  of  this 
section,  a  QHP  issuer  may  choose  to 
calculate  the  amounts  that  would  have 
been  ])aid  under  the  .standard  plan 
without  cost-sharing  reductions  using  a 
sim])lified  methodology  sjiecified  in 
paiagra])!)  (c)(4)  of  this  section. 

(i)  The  QHP  issuer  must  notify  HHS 
prior  to  the  .slait  of  each  benefit  yixir,  in 
tlu!  manner  and  timeframe  established 
hy  HHS,  whether  or  not  it  .selects  the 
.sim|)lified  methodology  for  the  benefit 
year. 

(ii)  If  the  QHP  issuer  selects  the 
simplified  methodology,  it  must  a))j)ly 
the  sini])lified  methodology  to  all  plan 
variations  it  offers  on  the  fixchange  for 
a  benefit  year. 

(iii)  The  QHP  issuer  may  not  select 
the  sim])lified  methodology  described  in 
paiagi’ajih  (c)(4)  of  this  section  for  a 
lienefit  year  if  the  QHP  issuer  did  not 
select  the  simplified  metho(k)logy  for 
the  jn  ior  benefit  year. 

(iv)  Notwith.standing  paragraphs 
(c)(8)(ii)  and  (c)(8)(iii)  of  this  section,  if 
a  QHP  issuer  merges  with  or  acepdres 
another  issuer  of  QHPs  on  the  Exchange, 
or  acciuires  a  QHP  offered  on  the 
Exchange  from  another  QHP  i.ssuer,  and 
if  one,  hut  not  all,  of  the  merging, 
ac(]uiring.  or  aerjuired  parties  had 
selected  the  simplified  methodology  for 
the  benefit  year,  then  for  the  benefit  year 
in  which  the  merger  or  aciiuisition  took 
place,  the  QHP  issuer  must  calculate  the 
amounts  that  would  have  been  ])aid 
using  the  standard  methodology 
de.scrihed  in  ])ai'agraph  (c)(2)  of  this 
section,  or  as  calculated  under  the 
sim])lified  methodology,  as  applicable, 
if  selected  ])rior  to  the  start  of  the 
benefit  year  for  each  plan  variation 
(even  if  the  .selection  was  not  made  hy 
that  QHP  i.ssuer).  For  the  next  benefit 


year,  the  QHP  i.ssuer  may  .select  the 
simplified  methodology  (subject  to 
paragraph  (c)(8)(ii)  of  this  .section  hut, 
for  that  benefit  year,  not  paragra])h 
(c)(8)(iii)  of  this  section)  or  the 
methodology  s])ecified  in  ])aragraph 
(c:)(2)  of  this  .section. 

(4)  Siini)lifi(;(l  inethodologv.  Subject  to 
|)aragra])h  (c)(4)(iv)  of  this  section,  a 
QHP  i.ssuer  that  selects  the  .simi)lified 
methodology  de.sc:rihed  in  this 
paragraph  (c)(4)  must  calculate  the 
amount  that  the  enrollee(.s)  would  have 
jiaid  under  the  standard  plan  without 
cost-sharing  reductions  hy  applying  the 
.standard  jilan’s  effective  cost-shaiing 
parameters  (as  calculated  under 
paragraph  (c)(4)(ii)  of  this  .section)  to  the 
total  allowed  costs  for  es.sential  health 
benefits  undereach  policy  for  the 
benefit  year  (as  de.scrihed  in  paragraph 
(c)(4)(i)  of  this  section). 

(i)  For  policies  with  total  allowed 
costs  for  essential  health  benefits  for  the 
benefit  year  that  are — 

(A)  Less  than  or  ecpial  to  the  effective 
deductible,  the  amount  that  the 
enrollee(s)  would  have  paid  under  the 
.standard  plan  is  e(|ual  to  the  total 
allowed  costs  for  e.ssential  health 
benefits  under  the  policy  for  the  benefit 
year  mulli|)lied  hy  the  effective  |)r(!- 
deductihle  coinsurance  rate. 

(B)  (neater  than  the  effective 
deductible  hut  less  than  the  effective 
claims  ceiling,  the  amount  that  the 
enrolhuHs)  would  have  paid  under  the 
standard  ])lan  is  ecpial  to  the  sum  of  (x) 
the  effective  deductible,  plus  (y)  the 
jiroduct  of  the  allowed  costs  for 
essential  health  benefits  under  the 
policy  for  the  benefit  year  above  the 
effective  dedue:tihle.  multiplied  hy  the 
effective  ]K).st-deductihle  coinsurance 
rate. 

((i)  (heater  than  the  effective  claims 
ceiling,  the  amount  that  the  enrollee(.s) 
would  have  j)aid  under  the  standard 
j)lan  is  ecpial  to  the  sum  of  (x)  the 
effective  deductihle,  ])lus  (v)  the 
procluc:t  of  the  allowed  c:o.st.s  for 
es.sential  health  benefits  between  the 
effec:tive  deductible  and  the  effective 
c:laims  c:eiling.  multiplied  hy  the 
effec;tive  iiost-deduc.tihle  coinsuranc:e 
rale. 

(ii)  The  effec:tive  c:c)st-sharing 
liarameters  for  the  standard  ])lan 
without  c:ost-.sharing  reduc.tions  must  he 
c:ali:ulated  .separately  for  both  .self-oiilv 
c:c)verage  and  other  than  self-only 
c:c)verage  as  follow.s — 

(A)  If  the  standard  plan  has  no 
clecluc:tihle,  the  effec:tive  deductible  of 
the  standard  plan  is  zero.  If  the  standard 
])lan  has  oidy  one  deductihle,  the 
effec:live  deduc:tihle  of  the  standard  plan 
is  that  decluc.tihle  amount.  If  the 
standard  ]ilan  has  more  than  one 


15552 


Federal  Register / Vol.  78,  No.  47 /Monday,  March  11,  201 3 /Rules  and  Regulations 


deductible,  the  effective  deductible  is 
I  the  weightiul  average  dcHluctible, 

I  weighted  by  allowed  claims  for  essinitial 

I  health  beiudils  under  the  plan  for  llu; 

I  iMMielit  y(!ar  that  are  subject  to  each 

I  separate  deductible.  Scnvices  that  are 

I  not  subject  to  any  deductible  (including 

i  .services  suhj(u:l  to  co|)ays  or 

i  coinsurance  hut  not  subject  to  tin; 

1  deductible)  are  not  to  be  incoiporated 

into  the  weighted  avtuage  calculation  of 
the  effective  deductible. 

(H)  The  effective  pre-deductible 
coinsurance  rate  is  basiul  on  standard 
plan  j)olicies  with  total  allowed  costs 
for  es.sential  health  benefits  for  the 
Ixmefit  year  that  are  less  than  or  ecpial 
to  the  effective  deductible,  and 
calculated  as  the  proportion  of  the  total 
allowed  costs  for  essential  health 
benefits  under  the  .standard  i)lan  for  the 
benefit  year  incurred  for  those  standard 
|)lan  eurollees  and  payable  as  cost 
.sharing. 

((’)  The  effective  post-deductible 
coinsurance  rate  is  bascul  on  standard 
plan  policies  with  total  allowed  costs 
for  es.sential  health  bemdits  for  the 
bmiefit  yciar  that  are  above  the  effective 
deductible  but  for  which  as.sociated  cost 
.sharing  is  less  than  the  annual 
limitation  on  cost  sharing,  and 
calculat(!d  as  the  (piotient  of  (x)  the 
])ortion  of  average  allowed  costs  for 
essential  lujalth  bimefits  for  the  bemdit 
vear  incurnul  for  tliost;  enrolbiejs)  and 
|)ayable  by  the  eurollees  as  cost  sharing 
other  than  through  a  deductible,  divided 
by  (y)  the  average  allowed  costs  for 
es.s(!ntial  health  benefits  for  the  benefit 
year  above  the  effectiv(!  dculuctible. 

(D)  The  effective  claims  ceiling  is 
calculated  as  the  effective  deductible 


l)lus  the  (|uotient  of  (x)  tin;  diffenmce 
Indween  tin;  annual  limitation  on  cost 
sharing  and  the  (dfective  dculuctihle, 
diviihul  by  (y)  tin;  effective!  jio.st- 
deductihle  coinsurance  rate. 

(iii)  Submission  of  of  foci  ivo  cosl- 
shurint’  purumolors.  If  a  QIIF  issuer  uses 
the  sim|)lifi(!d  meithodologv  de.scrihed  in 
this  ])aragraph  (c)(4).  the  QHl’  i.ssu(!r 
must  also  suhmit  to  lit  IS,  in  the  manner 
and  timeframe  established  by  lll  bS.  the 
following  information  for  each  .standard 
plan,  for  both  self-onlv  coverage  and 
other  than  self-only  coverage,  offered  by 
the  QHF  i.ssuer  in  the  individual  market 
through  the  Exchange — 

(A)  The  effective  (leductible. 

(B)  Th(!  effective  pre-d(!ductible 
coinsurance  rate. 

((',)  The  effective  post-deductible 
coinsurance  rat(!. 

(D)  The  effective  claims  ceiling. 

(E)  A  memorandum  develo|)ed  by  a 
membtir  of  the  American  Academy  of 
Actuaries  in  accordance  with  generallv 
acce])t(!d  actuarial  priuci])les  and 
methodologies  that  describes  how  the 
QUB  i.ssuer  calculated  the  effective  cost- 
sharing  jjarameters  for  tlu!  .standard 
plan. 

(iv)  Minimum  crodibilitv. 
Notwithstanding  paragraphs  (c)(4)(i) 
through  (c)(4)(iii)  of  this  .s(!ction.  iftlu! 
standard  plan  without  cost-sharing 
reductions  has  an  (iiirollment  during  the 
benefit  year  of  fewer  than  12. ()()() 
member  months  in  any  of  the  following 
four  subgroups,  and  the  QHB  i.ssuer  has 
sehicted  the  simplified  methodology 
de.scrihed  in  this  paragra])h  (c)(4),  then 
the  QHP  i.ssuer  must  calculate  the 
amount  that  the  enrollee(.s)  would  have 
paid  under  the  standard  plan  without 


cost-sharing  reductions  for  all 
subgroups  by  a])plying  the  standard 
plan's  actuarial  value,  as  calculatcul 
under  §  l.'iti.KI.'j,  to  the  allowed  costs  for 
essential  health  b(!nefits  for  the 
enrollee(.s)  for  the  benefit  year.  For 
pur])os(!.s  of  this  paragra})h  (c)(4)(iv),  th(! 
four  .subgrou])s  are: 

(A)  Enrolhuis  in  the  standard  plan 
with  self-onlv  coverage  with  total 
allowed  costs  for  e.ssential  health 
b(!nefits  for  the  benefit  vear  that  are  less 
than  or  ecpial  to  the  effective  deductihle. 

(B)  Eurollees  in  the  standard  plan 
with  other  than  self-only  coverage  with 
total  allowed  costs  for  es.sential  health 
iHiiiefits  for  the  bmiefit  year  that  are  less 
than  or  ecpial  to  the  effective  deductihle. 

((])  Eurollees  in  the  standard  plan 
with  self-only  coverage  with  total 
allowed  co.sts  for  essential  health 
benefits  for  the  benefit  year  that  an! 
greater  than  the  effective  deductibh!.  but 
b(!low  the  effective  claims  ceiling. 

(D)  Eurollees  in  the  standard  ])lan 
with  other  than  self-only  coverage  with 
total  allowiul  costs  for  essential  health 
b(!nefit.s  for  the  lumefit  ycnir  that  are 
greater  than  the  effective  deductibli!.  but 
below  th(!  eflective  claims  ceiling. 
***** 

Diitcsl:  l•'(!l)nlary  2.t.  201.'t. 

Marilyn  Tavenner, 

Aclin;^  Adminislmlor.  (ionlis's  for  Modicara 
(r  Modi(:<dd  Soivicos. 

.•\pi)r()V(!(i:  Fohriiarv  27.  2012. 

Katlileen  S(!l)(!lius, 

Socrotary.  Doparimonl  oflUsdlh  and  Iliunon 
Stnvicos. 

II  K  Doi:.  2()i;t-04<l()4  Filiul  .i-l-Cl:  ll:l.'i  ain| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45CFR  Parts  155  and  156 

[CMS-9964-P2] 

RIN  0938-AR76 

I  Patient  Protection  and  Affordable  Care 

S  Act;  Establishment  of  Exchanges  and 

I  Qualified  Health  Plans;  Small  Business 

I  Health  Options  Program 

I  AGENCY:  (lenUas  ibr  Medicare 

I  Medicaid  Services  (f]MS).  HHS. 

I  ACTION:  Propostul  rule. 

SUMMARY:  This  proposed  rule  would 
iini)leinent  ])rovisions  of  the  Patient 
Protection  and  Affordable  (iare  Act  and 
the  Health  Ciare  and  Education 
Reconciliation  Act  of  2010  (collectively 
referred  to  as  the  Affordable  Care  Act) 
related  to  the  Small  Business  Health 
Options  Program  (SHOP).  Specifically, 
this  proposed  rule  would  amend 
(ixisting  regulations  regarding  triggering 
events  and  sjKicial  enrollment  ])eriods 
for  (jualified  employees  and  their 
dependents  and  would  im])lement  a 
transitional  |)olicy  regarding  em])loyees' 
choice  of  (]ualified  health  plans  (QHPs) 
in  the  SHOP. 

DATES:  To  1)(!  a.ssured  consideration, 
comments  must  he  received  at  om;  of 
the  addresses  j)rovided  h(;low.  no  later 
than  .'5  p.ni.  on  April  1. 201.3. 

ADDRESSES:  In  commenting,  plea.se  refer 
to  file  code  CMS-00{i4-P2.  Becau.se  of 
staff  and  re.source  limitations,  we  cannot 
acce])t  comments  by  facsimile  (FAX) 
transmission. 

You  mav  submit  comments  in  one  of 
four  ways  (plea.se  choose  only  one  of  the 
ways  listed): 

1.  Ehctronicallv.  You  may  submit 
electronic  comments  on  this  regulation 
to  htt})://\\'\\’\\’.rHguI(i1ions.gov.  Follow 
the  “Submit  a  comment”  instructions. 

2.  By  ivguhir  imiil.  You  may  mail 
written  comments  to  the  following 
addre.ss  only:  Centers  for  Medic:are 
Medicaid  Services,  De|)artment  of 
Health  and  Human  Services.  Attention: 
CMS-9n(i4-P2,  P.O.  Box  801  (). 
Baltimore.  MD  21244-801(). 

Please  allow  sufficient  time  for  maihul 
comments  to  he  received  ladbre  the 
clo.se  of  the  comment  ])eriod. 

3.  Bv  (ixprass  or  ovornighi  moil.  You 
may  send  written  comments  to  the 
following  addr(!.ss  only:  Centers  for 
Medicare  &  Mculicaid  Services. 
D(!j)artment  of  Health  and  Human 
Services,  Attention:  (]MS-9‘K)4-P2, 

Mail  Stop  C]4-20-().'j.  7.'j()()  Security 
Boidevard.  Baltimore,  MU  21244-18.50. 

4.  Bv  hand  orconrior.  Alternatively, 
von  may  deliver  (by  hand  or  courier) 


your  written  comments  only  to  the 
following  addresses  i)rior  to  the  close?  of 
the  comment  i)(!riod: 

a.  For  delivery  in  Washington,  UC — 
Ciiiiters  for  Medicare  M(;dicaid 
S(‘rvices.  Dejpartment  of  Ihialth  and 
Human  Sejrviccjs,  Room  44.5-(b  Hubert 
11.  Hnm|)hr(!y  Building,  200 
Indepeiiidence  Avenue  SW.. 

Washington.  IXi  20201.  (Bejcause  access 
to  the  interior  of  the  Huhejrt  H. 

Hinni)hrey  Building  is  not  readily 
available  to  ))er.sons  without  Fedejral 
government  identification,  coimminters 
are  encouraged  to  leave  their  comments 
in  the  (iMS  drop  slots  located  in  the 
main  lobby  of  the  building.  A  stamp-in 
clock  is  available  for  persons  wishing  to 
retain  a  ])roof  of  filing  by  .stamping  in 
and  retaining  an  extra  copy  of  the 
comiiKints  h(!ing  filed.) 

1).  For  delivery  in  Baltimore.  MD — 
C(;nt(!r.s  for  Medicare  &  Medicaid 
Services,  D(!partment  of  fhialth  and 
Human  Services,  7.500  .Security 
Boulevard,  Baltimon!.  MD  21244-18.50. 

If  you  intend  to  deliver  yonr 
comments  to  the  Baltimon?  address,  call 
t(?lephon(?  niimh(?r  (410)  780-710.5  in 
advance?  to  .sch(?dul(?  your  arrival  with 
one  of  our  staff  m(?ml)(?r.s. 

(iomments  erron(?on.slv  mail(?d  to  the? 
addr(?.s.s(?s  indicat(?d  as  api)ropriate  for 
hand  or  courier  delivery  may  he  d(?layed 
and  received  after  the  comm(?nt  |)eriod. 

For  information  on  viewing  public 
comments,  .see?  the  he?ginning  of  the 
SUPPLEMENTARY  INFORMATION  .see:tie)n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leigha  Basini  at  (301)  402-4307. 

SUPPLEMENTARY  INFORMATION:  Inspoclion 
of  Public  Comments:  All  e;einuueut.s 
received  before  the  e:lo.se  e)f  the 
e:e)nune?nt  pt?rie)el  are  available  feir 
viewing  by  the  puhlie:,  including  any 
per.se)nally  ielentifiahle  e)r  ce)nfiei(?ntial 
husine?.ss  infe)rmation  that  is  ine;luded  in 
a  cejinment.  We  pe).st  all  e:e)mme?nts 
re?e:eiveel  l)efe)re  the  e:lo.se  e)f  the 
ce)mment  p(?rie)el  on  the  fe)lle)wing  W(?l) 
site  as  .se)e)n  as  peessihle?  after  they  have 
hee?n  r(?e;eiye?el:  http:// 
ww’w.regnlol ions.gov.  Follow  the  .se?are:h 
in.strne:tie)ns  een  that  Web  site  te)  view 
j)ul)lie:  e:e)mment.s. 

(ieemments  re?e:e?ive?el  timely  will  alse? 
he?  .ly.iihihle  for  j)nblie:  in.spe?e:tie)n  <is 
they  are  ree;eiveel,  generally  he?ginning 
appre)ximate?ly  3  we?e?ks  afte?r  i)nl)lie;atie)n 
e)f  a  ele)e:ument,  ;it  the  he?aele|narte?r.s  e)f 
the  (',ent(?r.s  for  Meelie:are?  &  Meelicaiel 
,Serylc(?.s,  7.500  .Se?e:urity  Beeulevard. 
Baltimeae,  Marylanel  21244,  Memelay 
thre)ugh  Frielay  e)f  e?ae:h  we?ek  from  8:30 
a.m.  to  4  j).m.  Te)  .sche?dule  an 
ap})e)intm(?nt  to  view  pid)lic  e:e)mnu?nt.s. 
phone  1-800-743-30.51. 


1.  Executive  Summary  I 

Be?ginning  in  2014,  inelivieluals  anel  I 

small  hu.siiu?.sse?s  will  he?  able?  te)  I 

pure:hase?  private  health  in.sunme:e  I 

thre)ugh  e;e)m])etitive  marketpliK:es,  I 

e:alleel  Affbrelahle  lnsurane:e  Exchanges  | 

e)r  “Fxe:hange?.s.”  .Se?e:tie)n  1 31 1  (l))(l  )(B)  e)f  I 

the?  Affbrelahle  (iare  Ae:t  elire?e:ts  e?ae:h  | 

.stiite  that  e;he)e)se?.s  te)  e)perate  an  f 

Fxe;himge  te)  alse)  e?.stal)li.sh  a  .SHOP  that 
assists  eligible  small  husines.ses  in 
pre)vieling  health  insurane:e  e)ptie)ns  fbr 
their  e?mploye?es.  The  final  rule  Patient 
l’rotee:tie)n  anel  Affordable  Care  Act; 

Fstahlisluuent  e)f  Exchanges  and 
Qualifieel  He?alth  Plans;  Exchange 
Stanelarels  fbr  Fmj)le)yers  (Exchange 
Fstahlishment  Rule) '  as  meeelifieel  by  the 
Ne)tie:e  e)f  Be?nefit  :met  l^ayment 
Parameters  for  2014,  |)uhli.sheel 
eksewhere  in  this  issue  of  the  Fi?deral 
Register,  .set  fbrth  stemelarels  for  the 
aelministratie)!)  e)f  .SHOP  Fxe;hange?.s.  In 
this  pre)i)e).sed  rule,  we  we)ulel  amenel 
.some  e)f  the  stanelarels  estahli.shed  in 
that  fineil  rule?. 

In  the  Fxe:hange  E.stahlishment  Rule, 
we  estahlisheel  stanelarels  fe)r  .s])e?e:i;il 
e?nre)lhne?nt  ])erie)el.s  for  j)e?e)ple  e?nre)lle?el 
thre)ugh  an  Fxe:hange  e)r  .SHOl’  anel 
pre)vieleel  th.it.  in  me)st  in.stime:e?s.  a 
s])ee:i;il  e?nre)llme?nt  perieeel  is  00  elavs 
fre)m  the  elate  e)f  the  trigge?ring  event.  See 
4.5  f'.l'R  1.5.5.420.  We?  alse)  maele  the?se 
])re)visie)ns  ap])lie:al)le?  te)  .SHOPs.  <it 
§  1.5.5.72.5(a)(3).  We  ne)w  pre)pe).se  te) 
iime?nel  the  .spee:ial  enre)lhuent  perie)el  fbr 
the?  .SHOP  te)  30  elavs  for  me).st  applie:al)le? 
trigge?ring  eve?nts.  se)  that  it  aligns  with 
the  .sj)e?e:ial  enreellment  })erie)d.s  fbr  the 
grouj)  market  established  by  the  Health 
lnsunmc:e  I’ortahility  anel 
Ae:e;ountal)ility  Ae;t  of  1000  (Hll’AA).  To 
further  align  the  .SHOP  i)re)vision.s  with 
HfPAA,  we  also  propose  that  if  an 
em])loyee  e)r  de?penelent  l)ee:ome.s 
eligible  for  premium  a.s.sistane:e  uueler 
Medie:aiel  or  the  Chilelren’s  Health 
ln.surane;e  lh'e)gram  (CHIl’)  or  le)se.s 
eligibility  for  Meelie:aiel  or  CHIP,  this 
we)idel  he?  a  triggering  eve?nt,  anel  the 
emj)le)Vt?e  or  elepe?nelent  we)ulel  luive  a 
00-elay  s])(?e:ial  enre)lhne?nt  j)erioel  to 
.sele?e;t  a  QHP.  'Plus  trigge?ring  (?ve?ut  hael 
pre?vie)uslv  l)e?e?u  iuaelverteutly  e)mitte?el 
fre)m  the?  re?gulatie)us  l)e?e;au.se?  it  a|)plie?.s 
e)uly  te)  gre)np  he?;ilth  |)lan.s  anel  he?alth 
insurane:e  e:e)verage  in  the  greeup  marke?t. 

We  are?  akse)  prope)sing  te)  make  a 
e:e)nfe)rming  e;hange  te)  §  1.50.28.5(l))(2),  se) 
that  this  .see:tion  references  the  .SHOl’ 
spe?e:ial  e?nre)lhne?nt  ])erie)el,s  in  a  way  that 


'  I’iitu?!)!  I’i'(ili!(:li()n  and  Allordalili?  ('.an?  Act; 
i;slal)lisliin(?nl  ol  Lxcliaiif^as  and  Qiiiditi(?d  Ht?allh 
Plans:  lAchang??  .Standards  for  Lini)lov(?rs.  77  PK 
laait)  (Mar.  27.  2t)12)  (to  lu?  (:odili(?d  at  4.S  CFK 
parts  l.S.T.  lot).  &  1.57). 
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is  consistent  with  our  proposed  changes 
to  S  135.72.'). 

In  tlu!  Rxchange  Estal)lishment  Ruh;. 
we  also  .s(!t  forth  tlie  ininimuin  lunctions 
of  a. SHOP,  including  that  the  SHOP 
imi.st  allow  einjiloyers  the  oj)tion  to 
offer  employees  all  Q1  IPs  at  a  hwel  of 
coverage  chosen  hy  the  em|)loy(!r,  and 
that  the  SHOP  mav  allow  employers  to 
offer  one  or  more  QHPs  to  (jualified 
(Mnploye(!s  hv  other  methods.  We  now 
pro])o.s(!  the  following  transitional 
policy.  For  plan  years  beginning  on  or 
after  lannarv  1.  2014  and  Ixddre  )annary 

1.  201.').  a  .SilOP  would  not  he  recjinred 
to  permit  (inalified  em])loyers  to  offer 
their  (pialified  employees  a  choice  of 
QHPs  at  a  single  level  of  covcirage  hnt 
would  have  the  option  of  doing  .so.  For 
plan  years  beginning  on  or  after  jannary 

I.  2014  and  before  Jannary  1.  201.'). 
Federally-facilitated  .SHOPs  (FF- 
SHOPs)  would  not  exercise  this  option, 
hnt  would  instead  a.ssist  employers  in 
choosing  a  single  QHP  to  offer  their 
(inalified  employees.  'I’his  transitional 
policy  is  intended  to  ))rovide  additional 
time  to  prejiare  for  an  (‘inployee  choice 
model  and  to  increase  the  stability  of 
the  small  group  market  while  |)rovidlng 
small  gronjis  with  the  benefits  of  SHOP 
in  2014  (such  as  a  choice  among 
com))eting  QHPs  and  access  for 
(inalifying  small  ('inployers  to  the  small 
business  health  insurance  tax  credit). 

We  ari!  also  ))roposing  changes  to  the 
effective  date  of  the  .SHOP  ])reminm 
aggregation  function  .set  forth  at 

§  1. ').'). 70,')(h)(4)  in  the  Exchange 
fistahlishment  Rule  consistent  with  this 
transitional  policy. 

II.  Background 

A.  L(f>>isl(ili\’(i  Ovarvicw 

.Section  131 1(h)  of  the  Affordahh;  Care 
Act  establishes  that  each  state  that 
operates  an  E.xchange  will  also  operate 
a  SHOP.  The  SHOP  is  designed  to  assist 
(|naiified  small  mnployers  in  providing 
health  insurance  o])tions  to  their 
employees. 

.Section  1. 'Ill ((;)((>)  of  thi;  Affordable 
Care  Act  .sets  forth  that  the;  .Secretary  of 
Health  and  Human  .Services  (HH.S)  shall 
re(|nir(!  Exchanges  to  provide  for  sjiecial 
enrollment  periods.  .Section  l.').').42()  of 
the  Exchange  Establishment  Rule 
established  special  enrollment  jieriods 
for  the  individual  market,  and 

1. ').'). 72.')(a)(:i)  established  them  for  the 
SHOP. 

.Section  1312(a)(2)  of  the  Affordable 
(;are  Act  provides  that  (jiialified 
employers  may  offer  (jiialified 
em|)l()yees  a  clioice  among  all  QHPs  at 
a  level  of  coverage  chosen  by  the 
enijiloyer.  Section  1 31 2(1')(2)(A)  defines 
a  (inalified  einjiloyer  as  a  small 


employer  that  elects  to  make  all  full¬ 
time  employees  of  such  employer 
eligible  for  one  or  more  Q1  IPs  offered  in 
the  small  group  market  through  an 
Exchange  that  offers  QHPs.  The 
Exchange  Ivstahlishnnmt  Ride  set  forth 
standards  for  the  SHOP  and 
implemented  section  1312  at  4.')  Cf'R, 
part  1.').'),  snhpart  H. 

/i.  Sidkahohlar  (Jonsiiltation  and  Input 

HH.S  has  consulted  with  a  wide  range 
of  intere.sted  stakeholders  on  policy 
matters  related  to  the  .SHOP,  including 
through  regular  conversations  with  the 
National  Association  of  Insurance 
Commissioners  (NAKi),  health 
insurance  issuers,  trade  groups, 
consumer  advocates,  employers,  agents 
and  brokers,  and  other  intere.sted 
parties.  HH.S  has  akso  held  many 
consultations  with  .states  about  the 
SHOP,  both  individually  and  through 
group  conversations.  HH.S  received 
many  comments  in  respon.se  to  the 
Exchange  Estahlishment  proposed  rnle.- 
inclnding  comments  regarding  the 
statutory  provisions  on  .SHOP  employee 
choice  and  special  enrollment  periods 
for  employees  and  their  dependents,  to 
which  we  responded  in  the  Exchange 
Estahlishment  Ride.  HH.S  akso  received 
comments  in  response  to  the  Diicemher 
2012  Notice  of  Benefit  and  Payment 
Parameters  for  2014  proposed  ride.  '  to 
which  we  responded  in  the  Notice  of 
Benefit  and  Payment  Parameters  for 
2014  final  ride,  published  eksewhere  in 
this  issue  of  the  F’ederal  Register.  We 
considered  the.se  stakeholder  comments 
in  developing  this  proposed  ride. 

C.  Stnictnra  oj  tlia  Proposed  Pule 

The  regulations  outlined  in  this 
proposed  ride  would  he  codified  in  4.') 
CFR  parts  1.').')  and  150.  The  provisions 
in  part  1.5.5  outline  the  standards 
relative  to  the  estahlishment,  operation, 
and  functions  of  lixchanges,  including 
the  .SHOP.  The  provisions  in  part  150 
outline  the  health  insurance  i.ssner 
standards  under  the  Affordable  Care 
Act,  including  standards  related  to 
Exchanges  and  .SHOPs. 


-  I’aliiMil  I’roliMMion  and  AH(ii'(lal>l(!  (^ara  Act; 
i'^slaOlishiiKMil  ot  l'Acliaii^(!S  and  (JnalilHal  llcallli 
I’laiis;  I’loposcd  l<id(!.  7(i  I'  K  4  DUili  (|id\  l.'j,  201  I ) 
(lo  1)1!  codilii!)!  at  4,')  (d'K  parts  I.').')  and  l.ati). 

'I’ali(!nl  I’rolcclinn  and  Alloi'dal)l(!  Carc!  Act;  HH.S 
Notice  ol  Itcniitil  and  l’aym(!nl  Parameters  for  2014: 
Proposcal  Knie.  77  PK  7.il  IK  (Dec.  7.  2012)  (lo  l)e 
codili(!d  at  4.')  (iPK  parts  l.llt,  l.'i.'j.  l.'iO.  I.")7.  and 
KIK). 


111.  Provisions  of  the  Proposed 
Regulations 

y\.  Part  155 — Pxoliange  Est(d)lislnnent 
Standards  and  Other  delated  Standards 
Under  the  Affordal)Ie  Uare  Act 

1.  .Snhpart  H — Exchiinge  Functions: 
.Sniiill  Business  Heiilth  Options  Program 
(SHOP) 

a.  k'niictions  of  a  .SHOP  (4?  1 55.705) 

Facilitating  employee  choice  at  <i 
single  level  of  covenige  .selected  by  the 
employer — bronze,  silver,  gold,  or 
platinum — is  a  reijiiired  .SHOP  function 
established  in  the  Exchange 
Estiihlishment  Rule  (45  CFR 
155.7()5(1))(2))  and  discns.sed  in  greater 
detail  in  the  preamble  to  the  December 
2012  HH.S  Notice  of  Benefit  and 
Pfiyment  Parameters  for  2014  propo.sed 
rule.  In  addition,  the  rules  permit 
SHOPs  to  allow  a  (pialified  employer  to 
choose  one  QHP  for  employees 
(4?  155.705(h)(3)).  Because  providing 
employees  with  a  choice  of  QHPs  at  the 
siiine  level  of  covatiiige  would  cretite  no 
additional  costs  for  an  employer  who 
would  otherwi.se  ofhtr  only  one  QHP  to 
its  (!mploye(!S.  we  propo.sed  in  tin; 
De(:(!mher  2012  HH.S  Notice  of  Benefit 
and  Piivment  Piinimeters  for  2014 
propo.sed  rule  that  (pialilnul  employers 
in  Fl'-.SHOPs  would  choose  a  lev(!l  of 
covenige  (bronze,  sihatr,  gold,  or 
phitimim)  and  a  contrihntion,  and 
employees  would  then  choose  any  QHP 
at  that  level. 

When  we  propo.sed  this  policy,  we 
cilso  .sought  comments  on  a  tninsitiomil 
policy  in  which  it  FF-.SH()P  would 
allow  or  direct  emplovttrs  to  offer  to 
their  employees  a  single  Q1  IP  from 
tho.se  oifer(!(l  through  the  SHOP  (77  FR 
73184).  A  few  commenters  ojjposed 
offering  the  single  QHP  option, 
suggesting  that  each  F'F-.SHOP  should 
focus  on  providing  employee  choice. 
Most  commenters  on  this  issue, 
however,  supported  offering  a  single 
QHP  option  for  employers,  either  as  an 
additional  option  or  as  the  only  option 
in  the  initial  years  of  the  FF-SilOP.  The 
c()nnnent(!r.s  who  supported  providing  a 
(jiiiilified  employer  only  the  option  of 
offering  a  singh!  QHP  in  tin;  initial  years 
of  FF-.SH()P  operation  cited  .sevenil 
concerns,  including  the  following: 
Wluither  issuers  could  meet  the 
deadlines  for  submission  of  small  group 
market  QHPs  given  the  new  small  group 
niiirket  rating  rules;  whether  issuers 
could  complete  enrollment  and 
iicconnting  system  changes  nujiiinKl  to 
int(!ract  with  the  .SHOP  enrollment  and 
preminm  aggr(!gation  systems  nKpiired 
by  employee  choice;  and  whether  there 
would  he  adiKjiiate  tiim!  to  educate 
employers,  employees,  and  brokers 
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about  th(;  einploytir  and  ein])luve(; 
clioices  availal)le  in  tlie  Sll()l\  The 
comnuMitors  stalfKl  that  i.ssiier  efforts  to 
j)r(!])an!  and  price;  Qlll’s  for  an  einplovee; 
choice  t;nvironment  and  to  make  the 
systems  and  op(;rational  changes 
r(;(inired  for  SHOP  enrollment  and 
premium  aggr(;gation  could  cemipete 
with  (;fforts  to  pre|)are  for  |)artici))ation 
in  the;  Exchange  (hotli  individual  and 
SHOP). 

Most  of  these  comments  snpj)orted 
allowing  em])lov(;rs  the  o|)tion  to  offer 
only  a  single  QHP  in  the  FF-S1K)P. 
Conseeinently,  we  concluded  in  the  final 
IIHS  Notice  of  Benefit  and  Payment 
Parameters  for  2014.  ])nhlished 
conciirrently  with  this  ])roposed  rule, 
that  the  FF-SllOl’  would  i)rovide 
employers  the  choice  of  offering  only  a 
single  QHP,  as  employers  customarily 
do  today,  in  addition  to  the  choic:e  of 
offering  all  QMPs  at  a  single  level  of 
coverage. 

We  note  that  the  comments  in 
r(;sponse  to  the  draft  Notice  of  B(;nefit 
and  Payment  Parameters  for  2014 
identified  challenges  to  effective 
im])lementation  of  employee  choice  in 
the  FF-SH()P  in  2014;  we  also  note  that 
most  of  the  comm(;nts  akso  applv  to 
im|)lementation  challenges  in  State- 
based  SllOPs.  In  ord(;r  to  respond  to 
these  comments  and  to  provide  both 
State-based  .SHOPs  and  FF-SllOPs  with 
great(;r  flexibility,  we  therefore  now 
])ropose  to  delay  until  201. 1 
implementation  of  the  emplov(;e  choice 
model  as  a  recpiirement  for  all  SllOPs. 
We  also  now  pro])ose  that  FF-SHOPs 
should  assist  (|nalified  em])lovers  in 
offering  (jnalified  emj)loyees  a  single 
QllP  choice  for  plan  years  beginning 
during  calendar  year  2014,  whic;h 
(pialifies  certain  of  these  emplovers  for 
the  small  business  tax  credit. 

The  Exchange  Fstahlishment  Rule 
also  included  a  premium  aggregation 
function  for  the  SHOP  that  was 
designed  to  assist  employers  whose 
employees  were  enrolled  in  multiple 
QHPs.  Because  this  function  will  not  he 
nece.ssary  in  2014  for  SHOPs  that  delay 
implementation  of  the  em])loyee  choice 
model,  we  have  also  proposed  at 
S  l.'i.'1.70.'i(h)(4)  that  the  premium 
aggregation  function  In;  optional  for 
plan  y(;ars  beginning  before  jannarv  1, 
201.').' 

Specifically,  we  are  now  pro])o.sing 
amendments  to  ^  1 .').'). 70i)(h)(2).  (h)(3), 
and  (h)(4)  ])roviding  as  follows:  (1)  The 
effec:tive  date  of  the  employer  choice 
r(;(inirem(;nts  at  §  1 .').'). 70.5(i))(2)  and  the 
])reminm  aggregation  re(jnirem(;nt.s  at 
S  1. ').'). 70.'i(h)(4)  for  both  State-based 
SHOPs  and  FF-SHOPs  will  he  )annary 
1,  201.');  (2)  State-based  SHOPs  could 
elect  to  offer  em])loyee  choice  and 


perform  premium  aggregation  for  plan 
years  beginning  before  January  1 . 201.'). 
hut  need  not  do  .so;  and  (3)  FF-SHOPs 
will  h(;gin  to  oiler  (;mploye(;  choice  and 
pr(;minm  aggregation  in  ])lan  vears 
hc;ginning  on  or  after  jannarv  1,  201.'). 

W(;  w(;lcome  further  comm(;nt  on  this 
proposal. 

1).  Enrollment  Periods  Under  SHOP 
({?!.'■). 1.72. 'll 

TIk;  Exchange;  Establishment  Rule 
established  .sj)(;cial  i;nrollment  periods 
for  l^xchang(;.s  .s(;rving  the  individual 
market  (§  1.1.'). 420),  and  the  SHOP 
regulations  ado])ted  most  of  these 
])rovi.sions  by  reference  (§  1.1.1.72.1(a)(3)). 
Under  these  regulations,  nnle.ss 
specifically  stated  otherwise  in  the 
regulations,  a  (pialified  individual  has 
00  days  from  the  date  of  the  triggering 
event  to  .select  a  QHP  (§  1.1.1.420(c)). 

This  SHOP  j)rovi.sion  differs  from  the 
length  of  special  enrollment  j)eriods  in 
group  markets  provided  by  HIPAA, 
which  last  for  30  days  aft(;r  loss  of 
eligihility  for  other  private  insurance 
cov(;rag(;  or  aft(;r  a  p(;r.son  becomes  a 
d(;pendent  through  marriage,  birth, 
adoption,  or  plac(;ment  for  ado])tion.'* 
Becanst;  we  h(;lievi;  that  then;  is  no 
rationah;  for  ])roviding  a  long(;r  special 
enrollment  p(;riod  in  a  SHOP  than  is 
provid(;d  in  the  gronj)  market  outside; 
the  SHOP,  we  ])re)i)o.se  amendments  to 
§  1.1.1.72.1  to  clarify  that  a  (pialified 
emi)loy(;e  or  dei)(;ndent  of  a  (pialified 
em|)loy(;e  who  has  obtained  coverage 
through  the  SHOP  would  have  30  days 
from  the  date  of  most  of  the  triggering 
events  sjiecified  in  §  1.1.1.420  to  select  a 
QHP.  Additionally,  consistent  with 
revisions  to  HIPAA  enacted  by  the 
Children's  Health  Insurance  Program 
Reauthorization  Act  of  2000  (CHIPRA), 
Public  Law  111-3,  §311  (Feb.  4,  2000), 
we  i)r()po.se  that  a  (pialified  emjiloyee  or 
(le])(;n(lent  of  a  (pialified  emplov(;e  who 
has  hecome  ineligible  for  Medicaid  or 
CHIP  or  who  has  hecome  eligible  for 
state  premium  a.ssistance  under  a 
Medicaid  or  (341P  jirogram  would  he 
(iligihle  fora  special  enrollment  period 
in  a  SHOP  and  would  have  00  days  from 
the  date  of  the  triggering  event  to  select 
a  QHP.  S])(;(:ifi(;ally,  we  jiropose  .striking 
§  11.1.72.1(a)(3)  and  adding  a  new 
paragraj)h  (j)  consolidating  the  propo.sed 
SHOP  s])(;(:ial  enrollment  ])rovisi(ms  in 
one  paragraph.  We  jiropo.se  a  ])rovision 
clarifying  that  a  (kijiendent  of  a 
(pialified  employee  is  only  eligible  for  a 
special  enrollment  jiiiriod  if  the 
employer  offers  coverage  to  dependents 
of  (pialified  enijiloyees.  We  akso  jiropo.se 


■>  Sri!  2ti  Cl-R  r>4.()K()l-(i.  2<)  t:FK  Id.SdO.?!)!-!!.  iind 
d.S  CI'K  140.117  lor  r(;‘(iil;ilions  i'(;f(cii(lin<>  .spocial 
onrollinoni  jxaiods  inidor  llll’AA. 


paragrajihs  (j)(5)  and  (j)(0)  that  retain 
certain  jirovisions  relating  to  effective 
dates  of  coverage  and  loss  of  minimum 
essential  coverage  from  the  original 
§  111.420.  We  propose  conforming 
revisions  to  §  110. 281(h)(2),  so  that 
lirovision  would  reference  the  special 
enrollment  periods  in  propo.sed 
§  111.721(j)  instead  oftho.se  set  forth  at 
§  111.420.  We  believe  these  changes 
appropriately  align  the  SHOP  jirovisions 
with  jirovisions  applicable  to  the  rest  of 
the  group  market,  and  welcome 
comment  on  the  jnoposal. 

IV.  (iollection  ol  Information 
Reejuirements 

This  proposed  rule,  if  finalized, 
would  not  impose  new  or  alter  existing 
information  collection  and 
nicordkeeping  re(pnr(;ment.s. 
Con.s(;(pi(;ntly,  it  need  not  he  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authoritv  of  the 
Pajjerwork  Reduction  Act  of  1901. 

V.  Response  to  (ioinments 

B(;(:au.s(;  of  the  large  numh(;r  of  public 
comments  w(;  normally  r(;c(;ive  on 
Federal  Register  dociuminls,  we  are  not 
able  to  acknowledge  or  r(;s])on(l  to  them 
individuallv.  We  will  C(m.si(l(;r  all 
c()mm(;nt.s  we  r(;ceiv(;  by  the  date  and 
time  sp(;(:ifi(;(l  in  the  DATES  .s(;cti(m  of 
this  ])r(;and)l(;,  and,  when  we  proceed 
with  a  suhs(;(pi(;nl  document,  we  will 
r(;s])()n(l  to  the  comments  in  the 
pr(;amhle  to  that  document. 

VI.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
final  rule  as  re(]uir(;(l  by  Executive 
Order  128()()  on  R(;gulat()rv  Planning 
and  Review  (Sept(;mh(;r  30,  1993)  and 
Executive  Order  13103  on  Improving 
R(;gulati()n  and  R(;gulatory  R(;vi(;w 
(January  18,  2011).  Executive  Orders 
12800  and  13103  direct  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  r(;gidation 
is  necessary,  to  .select  nigidatory 
approaches  that  maximize  n(;t  Ixaiefits 
(including  potential  economic, 
environmental,  public  h(;alth  and  safety 
effects,  distributive  impacts,  and 
(;(iuity).  A  regulatory  im])act  analysis 
(RIA)  must  lx;  pre])ar(;(l  for  major  rul(;.s 
with  (iconomically  significant  effects 
(.Slot)  million  or  more  in  anv  one  vear). 
It  is  HHS’s  h(;lief  that  this  jiropo.sed  rule 
does  not  reach  this  ecoixmiic  threshold 
and  thus  is  not  considered  a  major  rule. 

This  proposed  rule  consists  of  a 
provision  to  amend  the  duration  of 
certain  s])(;cial  enrollment  j)eri(xls  to 
(:orres|)()n(l  to  the  duration  in  grouj) 
markets  under  HIPAA.  The  rule  also 
propo.ses  to  add  a  triggering  event  that 
would  create  a  .s})(;cial  enrollment 
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IMM'iod  lor  (lualified  oini)l()yoes  and/or 
fhoir  eligil)lo  de|)endents  when  an 
einj)lovi!e  or  (lualit'ied  dependent  witli 
coverage  through  the  SHOP  Ixicoines 
eligil)le  Ibr  state  preiniuin  a.ssistance 
nndiir  Mifdicaid  or  (3111’  or  loses 
idigihility  for  Medicaid  or  (3  IIP.  HlPy\A, 
as  reviscid  hy  (311PRA.  alniady  includes 
this  triggering  event,  wliich  was 
inailvertently  oinittiul  Iroin  the  original 
list  in  4}  l.'j.'i. 420(d)  hecause  it  appli(!s 
only  to  group  health  plans  and  luialth 
insurance  coverage  in  the  group  market. 
We  do  not  hidieve  either  of  the.se  actions 
would  im|)o.se  any  new  costs  on  issuers, 
employers,  enrollees.  or  the  SHOP.  In 
fact.  th(5  propo.sed  amendment  would 
create  alignment  of  SHOP  regulations 
with  laws  for  the  existing  group  market 
and  could  potentiallv  create  efficiencies 
for  QHP  i.ssuers. 

Finallv.  this  projiosed  rule  would 
re(|uire  SHOPs  to  jirovide  (pialified 
employers  the  option  to  offer  (pialified 
employees  a  choice  of  any  QHP  at  a 
single  metal  level  starting  with  ])lan 
years  hiiginning  on  or  after  (anuary  1. 
201.').  instead  ol  januarv  1. 2014.  For 
|)lan  years  beginning  in  calendar  year 
2014.  (pialified  employers  would  offer 
(pialiiled  emjiloyees  coverage  under  a 
single  QHP  in  FF-.SHOPs;  .State-based 
.SHOPs  would  have  the  flexibility  to 
off(!r  either  emplover  or  employee 
choice  in  2014.  In  our  analysis  of  the 
inpiact  of  emplover  and  einjiloyee 
choices  in  the  Notice  of  Benefit  and 
Payment  Parameters  for  2014  final  rule, 
published  el.sewhere  in  this  i.ssue  of  the 
Federal  Register,  we  noted  that  adding 
the  option  for  employers  to  offer  a  single 
QHP  would  have  the  potential  effect  of 
reducing  adverse  selection  and  any 
associated  risk  |)remium  and  a  slight 
effect  of  (l(!creasing  the  consumer 
l)(!nefit  resulting  from  choice.  We 
believe  the  same  analysis  applies  to  our 
pro])().sal  to  provide  emjilover  choice  in 
2014. 

Issuers  will  incur  costs  adapting  their 
enrollment  and  financial  systems  to 
interact  with  a  .SHOPs  enrollment  and 
premium  aggregation  sy.stems.  3’he  costs 
and  benefits  of  Exchange  and  .SHOP 
implementation  were  asses.sed  in  the 
RIA  for  the  Exchange  Establishment 
luial  rule,  titled  Pati(!nt  Protiiction  and 
Affordable  Oare  Act:  Establishment  of 
l-Nchanges  and  Qualified  Health  Plans, 
lixchange  .Standards  for  Employers  and 
.Standards  Related  to  Reinsurance.  Risk 
Oorridors  and  Risk  Adju.stment 
Regulatory  Impact  Analysis  (Exchange 
RIA).^’  B(!(:ause  i.ssuers  may  now  have  an 

'■l’alii!nl  I’roldclioii  and  .■\fl(irdal)li!  (jin;  .\i:t; 
Kstal>lisliin(!nl  iii  Kxclian^as  and  Qualifind  ll(‘altli 
Plans.  I'Achan^i!  .Standards  lor  Hinplovors  and 
.Standards  Kidatod  to  KidnsuraiKa!.  Risk  Corridors 


additional  year  to  develop  these  .systems 
and  may  thus  he  able  to  stage  their 
efforts  rather  than  implementing  till 
sy.stem  changes  by  October  1, 2013.  we 
l)eli(!ve  that  the  tot.il  cost  will  he 
unchtmged  in  total. 

In'oin  the  Exchange  persiutctive,  in  the 
Exchiinge  RIA.  we  noted  Ih.it  a  .State- 
l):is(!(l  Exchange  could  incur  costs  in 
e.stiihlishing  a  prmnium  iiggregrition 
function  for  th(!  .SHOP,  d  hentfore,  the 
policy  in  this  projiostul  rule  could 
decrease  co.sts  to  states  th:il  openite  it 
.State-hiised  Exchange  for  the  2014  jiliin 
yetir. 

Vll,  Regulatory  Flexibility  Act 

The  Regulatory  Fhtxihility  Act  (.') 
IJ.S.O.  ()01  et  set].)  (RFA)  nuiuires 
agtiiicies  to  prepare  aii  initial  r(igulat()rv 
llexihility  analysis  to  describe  the 
impact  of  the  pro])osed  rule  on  small 
entities,  unle.ss  the  head  of  the  agency 
can  certify  that  the  rul(!  would  not  have 
it  significant  economic  impact  on  a 
suhstantiiil  numhiir  of  small  entities. 

The  RFA  generally  defiiuis  a  “small 
entity"  a.s — (1)  a  proprietary  firm 
meeting  the  size  standards  of  the  .Sm;ill 
BiisiiK'ss  Admini.stration  (.SBA);  (2)  ;i 
not-for-itrofit  organization  that  is  not 
domiitiint  in  its  fitdd:  or  (3)  it  small 
government  jurisdiction  with  :i 
|)()pulati()n  of  le.ss  than  .'lO.OOO.  .Statiis 
iind  individuals  an;  not  includttd  in  tin; 
definition  of  "sniiill  iintity."  HH.S  uses 
its  its  iiK'asun;  of  significant  economic 
impact  on  <i  suhstantial  numl)(;r  of  small 
entiti(;s  <i  ch.inge  in  ntvenuii.s  of  inon; 
than  3  ])(;r(;ent. 

I’Ik;  RFA  retiuires  agencies  to  analyze 
options  for  ntgulatory  relief  of  small 
husine.sses.  if  a  |)roi)osed  nth;  has  a 
significiint  impact  on  a  suh.stantial 
nunther  of  small  entities.  For  purpo.stts 
of  the  R1‘’A.  small  i;ntili(;.s  include  small 
husines.stjs,  nonprofit  organizations,  and 
small  government  juri.sdictions.  .Small 
husine.s.ses  are  those  with  sizes  below 
thntsholds  estahlishitd  by  the  .SBA. 

For  the  purpo.ses  of  the  regulatory 
flexibility  analysis.  w(;  expect  the 
following  types  of  entitiiis  to  In;  afflicted 
by  this  ])r()|)o.se(l  rule — (1)  small 
employers  and  (2)  QHP  issuers. 

As  (liscussed  in  Health  Insunince 
Issuers  lui|)lementing  Medical  Loss 
Riitio  (MLR)  Reiiuirements  llnd(;r  the 
Patient  Protection  and  Affordiihle  (kin; 
Act:  Interim  Final  Rule,'’  few,  if  <my. 

iind  Risk  AdjiisliniMil  Rnjiidaldiy  Impact  Analysis, 
Maij:li  2012.  Availal)l(!  at:  / 

I):t2(ll2.pdl. 

llcaltli  Insiiranct!  Issikms  Implcniiailin”  Medical 
Loss  Ratio  (MI.R)  RiapiiriMiienls  UndiM'  thi!  Paliiait 
P|■otl!Clio^  and  AUnrdahle  Care  Act:  Interim  I'inal 
Rule.  7.'j  I  R  74K(i4.  74‘)l»-2(l  (IJec.  I.  2010)  (to  l)e 
codilied  at  4.')  CIR  part  15H). 


issuers  are  small  enough  to  fall  below 
the  size  thresholds  for  sm:ill  business 
estiihlished  by  the  .SBA.  In  that  rule,  we 
used  a  (hita  set  cretited  from  20011 
Niitiouiil  A.ssociation  of  Insitrance 
(lommissioners  (NAKl)  Health  and  Life 
Bliink  iinniial  financial  statement  d.ita  to 
develop  ;m  itpdated  estiimite  of  the 
tiumher  of  siuiill  entities  that  offer 
contlirehensive  iniijor  medical  covenige 
in  the  individual  and  grou|)  markets. 

For  ])itr])oses  of  that  iimilysis,  HH.S  u.sed 
total  Accident  ;md  lletilth  earned 
premiums  as  a  proxy  for  annual 
receipts.  We  estimated  that  there  are  28 
sintill  entities  with  less  than  .$7  million 
in  accident  and  health  earned  premiums 
offering  individual  or  group 
comiirehensive  major  medical 
coverage. ~  However,  this  estimate  may 
overstate  tlie  tictuiil  number  of  small 
health  insurance  issuers  offering  such 
coverage,  since  it  does  not  include 
receiiits  from  the.se  companies’  other 
lines  of  business.  We  further  estimate 
that  any  issuers  that  would  he 
considered  small  husine.sses  iire  likely 
to  he  suhsidiaries  of  l.irger  i.ssuers  that 
are  not  small  husine.s.ses. 

3'he  .SHOP  is  limited  hy  statute  to 
emitloyers  with  at  lea.st  one  hut  not 
more  th:m  100  (;m])loy(;e.s.  For  this 
reiison,  we  expect  tluit  in.inv  emplovers 
would  meet  the  .SBA  standard  for  small 
entities.  We  do  not  believe  that  this 
jiroposed  regulation  would  imjiose 
re(]uir(;menl.s  on  employers  offering 
coverage  through  the  .SHOP  that  iire 
more  restrictive  than  current 
r(;(|uirem(;nts  on  employers  offering 
em|)loyer-s|)ons()r(;d  health  insurance. 
.S])(;cifi(:ally.  small  employers  iire 
currently  reiiuired  to  offer  the  special 
enrollment  ])eri()(l  that  we  propose 
would  apply  to  eligible  employees  and 
dejjendents  with  coverage  through  the 
.SHOP,  and  the  triggering  event  that  we 
propo.se  currently  ajiplies  to  eligible 
individuiils  and  dependents,  a.s  well. 

The  jiroposed  i)rovision  would  merely 
a|)])ly  exi.sting  standards  to  the  .SHOP. 
Ailditionally,  the  transitioiiiil  policy 
regarding  employee  choice  does  not 
im|)ose  new  reipiirements  on  small 
enijilovers  because  most  small 
employers  currently  offer  only  one 
health  insiinince  phin  to  their 
em])loy(;(;.s. 

Based  on  the  foregoing,  we  are  not 
preparing  an  analysis  for  the  RFA 

'  A(:(:i)r(liiif>  to  .Sli.\  size;  sliiiuliMils.  cnliliii.s  with 
iivcr.i”!!  iiiiiiiial  ntcoiiils  (il  .S7  million  or  hiss  would 
1)0  considorod  .small  oiililios  lor  North  Amorican 
Indiisirv  ( ilassilicalion  .Svsiom  (NAIC.S)  Codo 
.a24114  (llirocl  lloallh  and  Modical  Insuranco 
( '.iirriors).  For  moro  iidormalion.  soo  "'I'ahio  ol  .Sizo 
.Standards  Matchod  'I'o  North  .■\morit:an  Industry 
Classilication  Systom  Codos."  olloctivo  March  2(). 
2012.  U..S.  .Small  linsinoss  Adndnistration.  availahio 
at  IUIi]://u  \vw.fil)(i.i’ov. 
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because  we  have  determined,  and  tlie 
Sina'etarv  certifies,  that  this  pro])()sed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VIII.  Unfunded  Mandates 

.Section  202  of  the  Unfunded 
Mandatijs  Reform  Act  of  Itttl.'j  (UMRA) 
re(|uir(!s  that  agencies  as.sess  anticipated 
costs  and  benefits  and  take  certain  other 
actions  before  issuing  a  proposed  rule 
(and  subs(!(iu(;nt  final  rule)  that  includes 
any  federal  mandate  that  may  result  in 
ex])enditures  in  any  one  year  by  a  state, 
local,  or  tribal  governments,  in  the 
aggr(!gate,  or  by  the  private  .sector,  of 
.$100  million  in  lOtt.'j  dollars,  updated 
annually  for  inflation.  In  2012.  that 
threshold  is  approximately  $139 
million.  UMRA  does  not  address  the 
total  cost  of  a  rule.  Rather,  it  focuses  on 
certain  categories  of  costs,  mainly  those 
“fedeial  mandate”  costs  resulting  from: 

(1)  Imjiosing  enforceable  duties  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector:  or  (2)  increasing  the 
.stringency  of  conditions  in,  or 
decnmsing  the  funding  of.  stati;,  local,  or 
tribal  governnumts  under  (mtitlement 
programs. 

This  proposed  rule  does  not  jilace  any 
financial  mandates  on  state,  local,  or 
tribal  governments.  It  ])ro|)oses  the 
application  of  a  triggering  (n  ent  and 
s|)(H:ial  enrollment  iieriod  to  coverage 
through  the  .SHOP,  modification  of  the 
duration  of  c:ertain  .s|)ec:iai  enrollment 
lieriods.  and  im])lementation  of 
employee  choice  in  the  .SHOP  starting 
with  plan  years  on  or  after  januarv  1. 
201. '5.  These  proposed  amendments 
would  only  affect  state  governments  to 
the  extent  that  they  operate  a  .SHOP  and, 
if  they  are  affected,  would  not  place  anv 
new  financial  mandates  on  them. 

IX.  Federalism 

lixecutive  Order  13132  e.stahlishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
pro]K)sed  rule  (and  suhseijuent  final 
rule)  that  imposes  substantial  dinict 
costs  on  state  and  local  governments, 
preem])ts  state  law,  or  otherwi.se  has 
Federalism  implications.  This  projiosed 
regulation  does  not  impose  any  costs  on 
state  or  local  governments. 

In  compliance  with  the  reipurement 
of  Fxecutive  Order  13132  that  agencies 
examine  closely  any  policies  that  may 
have  Federalism  inqilications  or  limit 
the  ])olicy  making  discretion  of  the 
states,  HlkS  has  engaged  in  efforts  to 
consult  with  and  work  cooperativelv 
with  affected  states.  ini:luding 
participating  in  conference  calls  with 
and  attending  conferences  of  the 
National  Association  of  Insurance 


Commissioners  (NAIC),  and  consulting 
with  .State  insurance  officials  on  an 
individual  basis.  \V(!  helievi;  that  this 
pro])o.sed  rule  does  not  impose 
substantial  direct  costs  on  state  and 
local  governments,  ])re(!mj)t  state  law.  or 
otlun  wise  have  fediaalism  im])lications. 
We  not(!  that  we  have  attimipted  to 
provide  .statirs  that  choo.se  to  operate  a 
.SHOP  with  flexibility  such  that  states 
may,  if  they  choose,  offer  enqiloviu! 
choice  beginning  with  plan  vears 
starting  on  or  after  (anuary  1, 2014.  or 
they  may  delay  this  implenuaitation 
until  plan  years  .starting  on  or  after 
lanuarv  1,  201.'). 

Pursuant  to  the  reijuirements  set  forth 
in  section  8(a)  of  Executive  Order 
13132.  and  by  the  signatures  affixed  to 
this  regulation,  the  De])artment  of 
Health  ami  Human  .Services  certifies 
that  CM.S  has  complied  with  the 
reipurements  of  Exec:utive  Order  13132 
for  the  attached  ])ropo.sed  regulation  in 
a  meaningful  and  timely  manner. 

List  of  Subjects 

45  Ch'U  Part  155 

Administrative  ])ractice  and 
procedure.  Advertising,  Advi.sorv 
Committees,  Brokers,  Conflict  of 
interest.  Consumer  protection,  Crant 
program.s-lunilth,  Crant s  administration. 
Ilealth  care.  Ihialth  insurance.  Health 
maintenaiH:e  organization  (HMO). 

Health  records.  Hos])itals.  American 
Indian/Alaska  Natives,  Individuals  with 
disabilities.  Loan  program.s-health. 
Organization  and  functions 
(Covernment  agencies).  Medicaid. 

I’uhlic  assistance  jirograms,  Rejiorting 
and  recordkeeping  re(|uirement.s,  .State 
and  local  governments.  .Sunshine  Act, 
'rechnical  a.ssi.stance.  Women,  and 
Youth. 

45  CFH  Part  15(1 

Administrative  practice  and 
|)rocedure.  Advertising,  Advisory 
Committees,  Brokers,  Conflict  of 
interest.  Consumer  protection,  (irant 
program.s-health,  Crants  administration. 
Health  care.  Health  insurance.  Health 
maintenance  organization  (HMO). 
Health  records.  Hospitals,  Indians, 
Individuals  with  disabilities.  Loan 
])rogram.s-health.  Organization  and 
functions  (Covernment  agencies), 
Medicaid.  Public  assistance!  jirograms, 
Re])orting  and  recordkee])ing 
reciuirements.  .Safety,  .State  and  local 
governments,  .Sunshine  Act.  'rechnic;al 
a.ssi.stance.  Women,  and  Youth 

Ih)!'  th(!  rea.sons  set  forth  in  the 
preamble,  the  Department  of  Health  and 
Human  .Services  projioses  to  amend  4.1 
CFR  ])art.s  ll.')  and  l.'lt)  as  set  forth 
below: 


PART  155— EXCHANGE 
ESTABLISHMENT  STANDARDS  AND 
OTHER  RELATED  STANDARDS 
UNDER  THE  AFFORDABLE  CARE  ACT 

■  1 .  Th(!  authority  citation  for  part  1.1.') 
continues  to  read  as  follows: 

Authority:  Titl(!  I  of  the  AlTordaljlt!  (’.arc 
Act.  .sections  i:t()1.  i:5()2.  i:t04.  Kill. 

i:ti2.  i:5i;t.  i:t2i.  i:j22.  1331.  i:t34.  1402. 

1411. 1412.  141.3. 

■  2.  .Section  1.1.1.70.1  is  amended  hv 
revising  ])aragraphs  (h)(2).  (h)(3).  and 
(h)(4)  to  riiad  as  follows: 

§  155.705  Functions  of  a  SHOP. 

***** 

(h)  *  *  * 

(2)  Emplovar  choica  raqiiiranwnts. 

With  regard  to  QHPs  offered  through  the 
.SHOP  for  ])lan  years  beginning  on  or 
after  January  1. 201.1.  the  .SHfll’  must 
allow  a  (jualified  employer  to  select  a 
level  of  coverage  as  described  in  section 
1302(d)(1)  of  the  Affordable  Care  Act,  in 
which  all  QHPs  within  that  level  are 
made  available  to  the  ipialified 
employees  of  the  employer. 

(3)  SHOP  options  with  raspoct  to 
oinplovar  choico  rncjuiivinonts.  (i)  l-’or 
])lan  years  beginning  before  januarv  1. 
201.1.  a  .SHOP  mav  allow  a  (|ualified 
emi)lover  to  maki!  one  or  more  QI  IPs 
available  to  (lualified  employees: 

(A)  By  the  method  described  in 
paragraph  (h)(2)  of  this  section,  or 

(B)  By  a  method  other  than  the 
metho(l  de.scrih(!d  in  paragra])h  (h)(2)  of 
this  section. 

(ii)  For  ])lan  vears  beginning  on  or 
after  januarv  1. 201.1,  a  .SHOl’: 

(A)  Must  aUow  an  em])loyer  to  make 
available  to  (|ualified  employees  all 
QHPs  at  the  level  of  coverage  selected 
hv  the  employer  as  de.scrihed  in 
paragraph  (h)(2)  of  this  section,  and 

(B)  May  allow  an  employer  to  make 
one  or  more  QHPs  available  to  tjualified 
employees  by  a  methoil  other  than  the 
method  described  in  paragraph  (h)(2)  of 
this  section. 

(iii)  For  plan  years  beginning  before 
januarv  1.  201.1,  a  Federally-facilitated 
.SHOP  will  only  provide  a  (pialified 
employer  the  choice  to  make  available 
to  (pialified  emiiloyiHis  a  single  QHP. 

(iv)  For  ])lan  years  beginning  on  or 
after  januarv  1. 201.1.  a  Federally- 
facilitatiul  .SHOP  will  jirovide  a 
(pialified  enqilover  a  choice  of  two 
methods  to  make  QHPs  available  to 
(pialified  employees: 

(A)  'fhe  employer  may  choose  a  level 
of  coverage  as  de.scrihed  in  jiaragrajih 
(h)(2)  of  this  .section,  or 

(B)  The  enqilover  mav  choose  a  single 
QHP. 

(4)(i)  Prainiiiin  of’grogation.  Consistent 
with  the  effective  dates  set  forth  in 
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paragraph  (l))(4)(ii)t)t  this  .sciction.  the; 
SHOP  must  perform  the  following 
functions  related  to  premium  payment 
administration: 

(A)  Provide  ciach  (|ualiried  em})loyer 
with  a  hill  on  a  monthly  basis  that 
identifies  the  mnployer  contrihntion.  the 
emplovcu!  contrihntion.  and  the  total 
amount  that  is  due  to  the  QHP  issuers 
from  the  cpialified  employer; 

(B)  (lollcjct  from  t^ach  employer  the 
total  amount  duci  and  make  payments  to 
QHP  issmns  in  the  SHOP  for  all 
enrolh;c;s;  and 

(O)  Maintain  hooks,  records, 
documents,  and  other  evidence  of 
accounting  pr(K;ednr(!s  and  practices  of 
the  premium  aggrcjgation  program  for 
each  henefit  year  for  at  least  10  years. 

(ii)  Kffcctive  dates. 

(A)  A  State-based  SHOP  may  elect  to 
perform  these  functions  for  plan  yciars 
i)eginning  before  januarv  1.  201.').  hut 
need  not  do  .so. 

(B)  A  FcKlerally-facilitated  SHOP  will 
perform  the.se  functions  onlv  in  plan 
vears  beginning  on  or  after  januarv  1 . 
201.'). 

*  4;  ifc  *  * 

■  3.  .Sciction  1. ').'). 72.')  isainendcMl  hv 
rmnoving  i)aragraph  (a)(3).  and  adding 
|)aragraph  (j)  to  read  as  follows: 

§  155.725  Enrollment  periods  under  SHOP. 

*  ic  *  *  * 

())(!)  SpacidI  anrollniant  periods.  The 
SHOP  must  provide  special  enrol Inuait 
periods  consi.stcait  with  this  section, 
during  which  certain  (inalificul 
employe(;.s  or  a  dependent  of  a  cpialified 


employee  may  enroll  in  QHPs  and 
enrollees  may  change  QHPs. 

(2)  The  SflOP  must  provide  a  .spec:ial 
enrollment  period  for  a  cpialified 
employee  or  dependent  of  a  cpialified 
employee  who: 

(i)  I';xperienc:e.s  an  event  cle.sc:rihecl  in 
5^  l.'-)5.420  (cl)(l).  (2).  (4).  (.'■)].  (7).  (8).  or 
(9): 

(ii)  Loses  eligihilitv  for  c;c)verage 
under  a  Medicaid  plan  under  title  XIX 
of  the  Soc;ial  Sec:nrity  /\c:t  or  a  state 
c.hilcl  health  plan  under  title  XXI  of  the 
Sc)c:ial  Sec;iiritv  Act;  or 

(iii)  Bcicomes  eligible  for  assi.stanc;e. 
with  respect  to  c:overage  under  a  SHOP, 
under  suc:h  Meclic;aicl  ])lan  or  a  state 
c;hild  health  plan  (inc:lucling  any  waiver 
or  demonstration  i)rc)jec:t  c;ondnctecl 
under  or  in  relation  to  snc:h  a  plan). 

(3)  A  cpialified  em|)loyee  or 
dejiendent  of  a  cpialified  emjiloyee  who 
experienc;e.s  a  cpialifying  event  described 
in  paragraph  (j)(2)  of  this  sec:tic)n  has: 

(i)  30  days  from  the  date  of  a 
triggering  event  cle.sc:ril)eci  in  jiaragraph 
(j)(2)(i)  of  this  .sec:tion  to  select  a  QHP 
tlirough  the  SHOP;  and 

(ii)  1)0  clays  from  the  date  of  a 
triggering  event  clesc;rihecl  in  ])aragraph 
(j)(2)(ii)  of  this  .section  or  (iii)  of  this 
.sec;tion  to  .selec:t  a  QHP  through  the 
SHOP; 

(4)  A  dependent  of  a  cpialified 
einjilovee  is  not  eligible  fora  s|)ec:ial 
elec:tic)n  |)eric)cl  if  the  emiiloyer  does  not 
extend  the  offer  of  c:overage  to 
demendents. 

(.'))  The  efiec:tive  dates  of  c:overage  are 
determined  using  the  provisions  of 

l.').').420(l)). 


(())  Loss  of  minimum  e.ssential 
c:c)verage  is  determined  using  the 
provisions  of  §  1 .').'). 42()(e). 

PART  156— HEALTH  INSURANCE 
ISSUER  STANDARDS  UNDER  THE 
AFFORDABLE  CARE  ACT,  INCLUDING 
STANDARDS  RELATED  TO 
EXCHANGES 

■  4.  The  authority  c.itation  for  jiart  1 38 
ciontinues  to  read  as  follows: 

Aiitliorily:  Title;  1  ol  the;  Allorclalilc;  (ian; 

Ac:t.  sc;c:tie)ns  1. 30 1-1:504.  1311-1312.  1321. 
1322. 1324. 1334.  1341-1343.  and  1401- 
1402.  Pul)  1.  111-1415.  124  Slat.  110  (42  U.S.C. 
1H042). 

■  .3.  Section  1. 38. 283  is  amended  by 
revising  paragraj)!!  (b)(2)  to  read  as 
follows; 

§  156.285  Additional  standards  specific  to 
SHOP. 

***** 

(b)  *  *  * 

(2)  Provide  .s])et:ial  cmrollment  periods 
as  desc.ribed  in  §  13.3.72.3(j). 
***** 

Dal(;(l:  l-'c;l)rciarv  2.3.  2013. 

Marilyn  Tavc;nnc;r. 

A(:lin<i  Adniinistnilor.  (jnilers  for  Medicare 
Medie(dd  Seivices. 

.\])|)n)V(;(l;  Inchniarv  27.  2013. 

Kall)lc;c;n  Sc;lii;iiii.s. 

Seerelarv.  DepaiiinenI  afHe(dlh  and  I  Inman 
Seivices. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

45  CFR  Part  800 

RIN  3206-AM47 

Patient  Protection  and  Affordable  Care 
Act;  Establishment  of  the  Multi-State 
Plan  Program  for  the  Affordable 
Insurance  Exchanges 

AGENCY:  U.S.  Office  of  I’er.sonnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  I’lie  11..S.  Office  of  Fer.sonnel 
Management  (OPM)  is  issuing  a  final 
nigulation  e.stal)lishing  the  Multi-State 
Flan  I’rogram  (MSl’l’l  ])ursuant  to  the 
Patient  l^rotection  and  Affordable  Care 
Act.  as  amended  by  the  Health  C^are  and 
Fducation  Reconciliation  Act  of  2010. 
referred  to  collectively  as  the  Affordable 
('.are  Act.  'rhrough  contracts  with  OPM. 
health  insurance  issuers  will  offer  at 
least  two  multi-Stafe  j)lans  (M.Sl’s)  on 
each  of  the  Affordable  Insurance 
lNchang(!s  (Exchanges).  One  of  the 
issuers  must  he  non-profit.  Under  the 
law.  an  M.SPI’  issma-  mav  phase  in  tin; 
Stat(!.s  in  which  it  offers  coverage  over 
4  years,  hut  it  must  offer  MSi’s  on 
I'Achanges  in  all  States  and  the  District 
of  Columbia  hv  tin;  fourth  vear  in  which 
the  M.SI’P  issiuir  partici|)ales  in  tin; 
M.Sl’P.  'I’his  rule  aims  to  balance 
adhering  to  the  .statutta  v  goals  of  MSl’l’ 
while  aligning  its  standards  to  tho.sc; 
applying  to  (jualified  health  plans  to 
promolt;  a  level  playing  field  across 
health  plans. 

DATES:  Effective  May  10.  201.3.  exc(!pt 
for  ^800.503.  OPM  will  ])uhlish  a 
document  announcing  the  effective  date 
of  §800.503  in  the  Federal  Register. 

Note;  .Section  271‘l  of  llie  Pnl)!ic  I  l(!all!i 
.Si!rvic:(!  Act  and  its  inipl(Mnenting  rcjgnlations 
ap|)lv  to  ail  non-grandlatluired  grou])  liealth 
plans  and  health  insnianci;  issuers,  including 
M.SPP  issuers,  with  n!S|)ecl  to  int(M'nal  claims 
and  ap|)eals  and  external  revitnv.  Hijcanse 
rnleinaking  iinplenumting  section  271!)  has 
not  yet  hiMm  com|)l(!ted.  the  jirovisions  of  this 
i-egnlation  ndating  to  extcirnal  rm  icnv 
(§  81)1). 503)  will  lak{!  (!ff(!cl  on  tin;  (Elective 
dal(!  of  thos(!  regulations. 

FOR  FURTHER  INFORMATION  CONTACT:  )ulia 
Elam  by  telephom,*  at  (202)  00()-2128.  hv 
l'’AX  at  (202)  000-0033.  or  by  email  at 
nispfMopni.t’ov. 

SUPPLEMENTARY  INFORMATION:  I'he 
Patient  IVotection  ami  Affordable  Cait; 
Act  (Pul).  L.  111-148).  as  amended  hv 
the  Ihuilth  Care  and  Education 
Reconciliation  Act  of  2010  (Ihih.  1^.  111- 
152).  together  known  as  the  Affordable 
Care  Act.  provides  for  the  (establishment 
of  Health  Insurance  Maiketjjlaces.  or 
liixchanges.  in  each  .State,  where 


individuals  and  small  husinesstes  can 
purch.ise  (lualified  covtutigci.  The 
Exchanges  will  provide  coinptditivt! 
maikcitplacies  for  individuals  and  small 
(unployers  to  dirctctly  com]);ire  iivailahle 
])riv;)le  hetilth  insuranct!  options  on  tin; 
basis  of  ])ric(!,  (pi.ility.  and  other  factors. 
The  Exchangees  will  eulunice 
com|)etitio])  iti  tin;  lueilth  itisurauce 
niarktd.  itnprove  choice!  of  afiorehihle 
heialth  insur;mce.  euid  give  indivielu.ils 
iuiel  small  husineessies  ])ur(:h<ising  i)()wer 
cennp.inihle  to  that  of  liU’ge  husines.ses. 
The  U..S.  Of  fice!  of  Persennie!! 

Miinitgennent  is  issuing  this  final 
i(!gulation  to  implemetit  siudion  1334  of 
the  Affordable  Care!  Act  by  eestahlishing 
the  Multi-.State  I’hin  Ptogiaen.  as 
described  below. 

Ahlii'(!viati(ins 

FldlBA  F(!d(!nil  Emph)y(!(!s  lleialth  8i!n(!fits 
Act  (.5  U..S.(:.  8!)()1  rl  srq.) 

FEII8P  F(!d(!riil  Employ(!i!s  ll(!iilth  Beineifits 
Program 

IIIKS  II. .S.  I)(!])artm(!nt  of  IU!alth  and  Unman 
.S(!rvic(!s 

I  INK)  lleeilth  Mainteinance!  Oigani/.ation 
l/T/l)s  Indian  lh!iillh  .S(!rvic(!.  trih(!s  and 
tribal  orgain/ations.  and  nrhan  Indian 
organizations 
M.SP  Midti-.Stat(!  Plan 

M. SPP  Mnlti-.State!  Plan  Program 

N. AIC  National  .‘\ssociiilion  of  Insurance! 
(lommissioneers 

OPM  II..S.  Office!  e)f  P(!rse)nne!l  Memeegeemeint 
PI  IS  Ae:l  Pid)lie:  I  hiallh  .Seii  vice!  Ae:l 
qilP  Qnalifieul  lleudth  Plan 
SHOP  .Sniidl  Ifnsineiss  I  le!;dlh  Optieens 
Preegnmi 

Pursuatit  to  its  reesjeonsihilities  unele!r 
the!  Affordiihle  (iare!  Act.  the  l)..S. 

D(!p<i!  tme!nt  of  Heedth  and  Huina)) 
.Services  (HH.S)  issued  re!gulatie)us 
oullitiing  standai'ds  to  cen  lifv  lixchiuiges 
and  eptalified  heedth  plans  (QHl\s)  that 
will  he  offeired  on  Exchaug(!s.  ff  a  .State 
doees  not  eleud  to  opetate  an  Exchange  or 
is  not  ce!rtifie(l  (or  conditionallv 
appi'oved)  to  operate  one.  HH.S  will 
o]K!)’at(!  the  Exchiinge  in  that  .State. 

.S(!Ction  1334  of  the  Affordiihle  Ciire! 
Act  (lireuds  the  U..S.  Office  of  Peisonnel 
Miinagememt  (Ol^M)  to  (establish  the 
Multi-State  Plan  Progiiim  (M.SPP)  to 
foster  competition  among  plans 
competing  iu  the!  individual  and  sniiill 
grou])  hexilth  insmance!  miiikets  on  the 
Exch<mg(!.s.  .Sp(!cific<dlv,  .seection  1334 
diie!ct.s  Ol’M  to  contiiict  with  priviite 
h(!alth  iusuiance  i.ssu(!is  (one  of  which 
must  h(!  non-j)i()fil)  to  offe!)- at  lexi.st  two 
multi-.State  pliiiis  (M.SPs)  on  e!ae:h  of  the 
Exchangexs  in  e.ich  .State.  The  law  allows 
M.SPP  issuei's  to  ])ha.se  in  c()V(!i'ag(!,  hut 
covenige!  must  he!  offened  on  Exchimge!s 
in  all  .States  and  the  Di.strict  of  (iolumhia 
by  the  fouith  yei)r  in  which  the  M.SPP 
issue!)-  paiticipat(!s  in  the!  MSl’P.  The! 
fii  st  open  enrollment  pe!riod  for  plans 


()ffe!i'(!el  through  Exch<ing(!s  will  h(!gin  on 
Octohe!)-  1. 2013,  for  c()V(!rage!  stin  ting 
litnuiiiy  1 . 2014. 

'file  purpose  of  this  ie!gulati()n  is  to 
outline!  the!  |)i'oce!ss  by  which  OPM  will 
e!stiihlish  iind  iidministe!)-  the  M.Sl’l’,  as 
W(!ll  its  to  (!.sti)hlish  slanditrds  iind 
leupdi'ements  for  M.SPs  iind  M.SPP 
issue!i’s. 

Summary  of  Comments 

On  D(!cemh(!r  5.  2012,  OPM  puhlish(!(l 
jiioposed  r(!gulations  (77  FR  72582) 
(!.stahlishing  the  M.SPP  at  pait  800  of 
title!  45,  Code!  of  F(!(le!i'id  R(!guliiti()ns. 

The  comment  period  for  the  propo.seel 
rule!  clo.sed  on  Januaiy  4.  2013.  OPM 
leceiveul  about  350  comments  tVoin  a 
wide  variety  of  entities  and  individuals. 
A  siunmaiy  of  the  comments  we 
received  follows,  along  with  our 
i-(!spe)nse!s  to  the  commemts  and  changers 
we  iiie  making  to  the  jnopo.sed 
ie!gulalions  in  light  of  the  comments.  In 
addition,  we  are  making  some  minor 
le!(:hnicid  iind  editoriid  changes  to  the 
proposed  I'eigulations  to  correict  en-rors 
iind  improve  clarity  and  readiihilitv. 

Reispunses  to  Overarching  (Comments 

Of  the!  iijiproxiniiitelv  350  comments 
w(!  re!e:e!iv(!d  on  the  propo.s(!(l  rule,  iihout 
105  w(!r(!  unieiue  (;()nnne!nl  l(!tte!rs.  Manv 
of  the  otheu's  we!i'e!  form  letters, 
including  le!lt(!rs  r(!(]ue!sting  an 
(!xte!nsi()n  of  the!  comment  i)(!i'i()(l. 

A  broad  liinge  of  stiikeholdeis 
connn(!nle!d  on  the!  jn-oposed  i(!guliitie)n. 
including  14  .States  iind  the  National 
A.ssociatiou  of  Insurance  C.ommissiouers 
(NAI(^).  We  also  reiceiveid  comments 
fi'om  iihout  a  doze!))  health  insiiiaiice 
issueis.  gioui)  health  plans,  and  their 
iissociiitions.  Mo.st  of  the  I'ennaining 
comments  came  from  health  ciire 
pioviders,  pharmaceutical  companies, 
Inisiness  gioups,  labor  unions,  and 
consumer  groups. 

Ij;ngth  ol  tliH  (A)nuneni  Period 

We  I'eceiveel  many  comments  about 
the  30-(lay  comment  period  and 
wheth)!)' we  would  extend  it.  Some 
commentei's  ce)nte!nde!d  that  the  3()-(iav 
comment  jieiioel  did  not  ])roviele 
sufficient  time  to  pi'ovide  feiedhiick. 

Our  comment  iieriod  is  consistemt 
with  the  Admini.stiiitive  Piocedui-e  Act 
and  Executive  Oieleis  12888  and  13583. 
OPM  values  the  pai  ticipalion  of  a  hioad 
ari'iiy  of  eiiveise  stiikeholdeis.  and  we 
have  succeeded  in  obtaining  that 
piii’ticipation,  as  evidenced  hv  the 
volume  of  commeiits  as  well  as  the 
divei'sitv  of  vie!W])()ints  offei'ed  in 
response  to  our  piopo.sed  I'egulation. 
Moreover,  OPM  has  jnovided  .seveial 
other  oppoitunities  for  public  input  on 
policies  lelating  to  the  M.SPP.  On  June 
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in,  2011,  OFM  issued  a  Re(]iiest  for 
Inforniation  (RFl)  to  solicit  leedback 
from  stakeholders  about  the  ])rogram. 

On  .S(;pt(!inber  21, 2012,  OFM  issued  a 
draft  M.SFP  apijlicalion  and  receivcnl 
])ut)li(:  comments  over  a  3()-day  pta  iod. 
OFM  bas  also  held  me(;lings  ami  pboiu! 
calls  with  numerous  stakehohkn's  to 
se(;k  ini)ut  and  guidance,  including  from 
tlu!  NAIO.  .States,  tribal  governments, 
consumer  advocates,  bealth  insurance 
issuers,  labor  organizations,  provider 
associations,  and  trade  gron])s. 

(Church  Ilians 

One  commenter  urged  OFM  to 
consider  entering  into  an  M.SFF  contract 
with  a  church  plan.  The  commentm’ 
explained  that  church  ))lans  are  defined 
in  various  sections  of  the  law.  including 
section  414(e]  of  the  Internal  Revenue 
Oode  and  section  3(:i:i)  of  the  Hmplovee 
Retirement  Income  .Security  Act 
(ERkSA).  A  church  plan  does  not,  by 
itself,  meet  the  definition  of  health 
insurance  issuer  in  s(!ction  27‘)1  (h)(2)  of 
the  FH.S  Act:  in  addition,  enrollment  is 
limited  to  church  emi)lovees  and 
members  of  the  clergy.  'I'ln;  commenter 
interi)reted  section  13:i4  of  the 
Affordable  Care  Act  as  allowing  OFM  to 
contract  with  church  ])lan.s  to  off(;r 
coverage  through  the  M.SFF.  First,  the 
connnent(M'  statcul  that.  whiU;  section 
i:i.'14(a)(l )  ])rovid(!s  that  the  Director 
shall  enter  into  contracts  for  M.SFs  with 
health  insurance  issuers,  it  does  not 
exj)r(!.ssly  ])r(!clude  OFM  from  entering 
into  contrac:ts  with  entities  other  than 
issuers.  The  commenter  asserted  that 
church  plans  should  he  considereil 
eligible  to  contract  for  an  M.SF  hocau.se 
OFM  can  treat  a  church  plan  as 
iHluivalent  to  an  issuer  under  the 
Church  Farity  ami  Entanglement 
Frotections  Act,  Fuhlic  Law  1 08-244 
(“Farity  Act”).  The  commenter 
recommended  that  (JFM  could  exerci.se 
its  di.scretion  to  exempt  church  plans 
from  a  number  of  requirements  for 
M.SFs,  including  permitting  a  church 
l)lan  MSF  to  limit  enrollment  to 
members  of  the  chn  gv  and  church 
employees. 

We  disagree  with  tin;  commenter's 
inter])retation  of  .section  1334  and  do 
not  h(!li(!ve  that  a  church  j)lan  me(;t.s  the 
re(pur(!ment.s  necessarv  for  OFM  to  offer 
such  a  i)lan  under  an  M.SFf’  contract. 
.S(!ction  1334(a)(1)  explicitly  requires 
OFM  to  enter  into  c.ontracts  for  M.SFs 
with  “health  insurance  issuers,”  and  we 
do  not  agree  that  the  statute  authorizes 
OFM  to  enter  into  contracts  with 
entities  other  than  health  insurance 
issuers.  13ecau.se  church  j)lan.s,  hv 
themselves,  do  not  meet  tin;  definition 
of  health  insurance  issuers  as  de.scrihed 


above,  OFM  does  not  have  the  authority 
to  contract  for  them  under  1334. 

Responses  to  Comments  on  the 
Kegiiintions 

Siil)j)(irt  A — (.leneidl  Provisions  and 
Dofinitions 

Basis  and  .Scope  (§800. 10) 

OFM  |)ropo.sed  this  .section  to  define 
the  basis  and  sco])!!  of  part  800,  which 
(xstahlishes  tin;  j)rimarv  authority  for  the 
estahlislummt  of  the  M.SFF  under  the 
Affordable  Care  Act.  Other  relevant 
statutory  j)rovi.sion.s  M.SFF  i.ssuers  and 
M.SFs  must  comply  with  include  all 
])rovi.sion.s  of  ])art  A  of  title  XXVI 1  of  the 
Fuhlic  Health  .Service  (FH.S)  Act. 

Section  800.10  akso  sets  forth  the  scoj)e 
of  this  regulation,  which  establishes 
standards  for  health  insurance  issuers 
wishing  to  contract  with  OFM  to 
ljartici])ate  in  the  M.SFF  and  for  the 
a])i)eal.s  processes  for  both  M.SFF  issuers 
and  enrollees. 

\V(!  receivcul  no  comments  on  §  ttOO.lO 
as  ])ropo.s(!d.  Accordingly,  we  are 
adopting  it  as  final,  with  no  changes. 

IXdinitions  (§  800.20) 

In  §800.20,  OFM  projmsed 
definitions  for  terms  that  are  used 
throughout  ])art  800.  In  gcaieral,  the 
definitions  contained  in  §800.20  come 
from  tin;  following  .sourc(;s:  title  I  of  the 
Affordable  Can;  Act  and  tlu;  final 
Exchange  regulation  at  4.'i  CFR  parts 
1. 1.10.  and  l.iy;  title  XXYII  of  the 
FH.S  Act  and  the  regulations  at  4,1  CFR 
part  144;  and  the  Federal  Employees 
Health  Benefits  Act  (FEHBA)  at  chapt(;r 
85)  of  title  1.  United  .States  Code,  and  the 
regulations  governing  the  Federal 
Em])lovee.s  Health  Benefits  Frogram 
(FEHB'F)  at  1  CFR  ]n\r\  8‘)0  and  48  CFR 
1005). 70.  .Some  new  definitions  were 
created  for  the  ])ur])ose  of  imj)lementing 
the  MSFF.  The  application  of  the  terms 
defined  in  this  section  is  limited  to  this 
final  rule. 

OFM  ])roj)o.se.s  definitions  for  several 
terms  ha.sed  on  three  HH.S  regulations. 
First,  HH.S  ])uhli.sh(;d  an  Essential 
Health  Benefits  (EHB)  final  rule  in  the 
Federal  Register  on  February  21,  2013, 
to  ])rovide  standards  related  to  EHB, 
actuarial  value  (AV'^),  and  accreditation. 
.S(;cond.  HH.S  ])uhli.slu;d  a  final  ruli;  in 
tlu;  k'ederal  Register  on  l''i;hruary  27. 

2013,  to  provide  standards  relat(;d  to  fair 
lu;alth  insurance  premiums,  guaranteed 
availability,  guarant(;(;d  renewahility, 
risk  i)ools.  and  rate  review  (the  h(;alth 
insurance  market  rul(;.s).  Third,  HH.S 
published  a  final  rule  eksewhere  in 
today's  edition  of  the  Federal  Register, 
to  provide  notice  of  standards  relating  to 
benefit  and  payment  i)aranu;ter.s  for 

2014,  including  standards  related  to 


advance  payments  of  the  premium  tax 
credit  and  cost-sharing  reductions  (the 
payment  rule).  OFM  is  using  the 
definitions  ])ronndgated  by  HH.S. 

(ioinmonts:  i)VM  received  several 
comnu;nt.s  recommending  changes  in 
tlu;  d(;finitions  in  jjropo.sed  §800.20.  A 
few  commenters  ex])re.ssed  concern 
with  how  OFM  plans  to  operationalize 
the  definition  of  “Indian.”  .Specifically, 
the  commenters  suggest(;d  that  OFM 
adopt  the  d(;finition  at  42  CFR  447.10 
and  not  use  the  definition  at  41  CFR 
111.300(a)  as  we  ])roj)o.sed.  OFM  was 
also  asked  to  corr(;ct  the  definition  of 
“Indian  Flan  Variation,”  which 
currently  cross  references  41  CFR 
110.400,  .so  that  there  is  no  confusion 
regarding  eligibility  of  Indians  for  zero- 
cost-sharing  and  variable  cost-sharing 
plan  variations. 

Hosponse:  While  tlu;  terms  “Indian” 
and  “Indian  Flan  Variation”  wen; 
introduced  in  the  ])ropo.sed  rule, 
referencing  41  CFR  111.300(a)  and  41 
CFR  111.400.  re.sj)ectiv(;ly,  we  an; 
removing  them  from  the  final  rule,  as 
they  are  not  used  eksewhen;  in  the  rule. 

(ionnnonts:  A  few  conmu;nter.s  noted 
that  OFM  should  not  exclude  polici(;.s 
and  contracts  from  the  “benefit  plan 
material  or  information”  definition. 

Two  commenters  .said  that  we  should 
not  excludi;  policies  and  contracts  from 
tlu;  definition,  because  including  them 
in  the  scope  of  the  regulation  could  he 
helpful  to  limited-lMigli,sh-])roficient 
(LEF)  individuals  in  making  eflective 
decisions. 

Oiu;  commenter  wanted  us  to  clarify 
that  a  ])rovider  directory  falls  within  the 
definition  of  "heiu;fit  i)lan  material  or 
information.” 

Hosponso:  We  are  adopting  the 
propo.sed  definition  of  “benefit  j)lan 
material  or  information.”  The  term,  as 
defined.  inc:ludes  explanations  or 
descriptions,  whether  ))rinted  or 
electronic,  that  de.scrilu;  a  health 
insurance  issuer's  ])roduct.s.  Tlu;  term 
does  not  include  a  jjolicy  or  contract  for 
health  insurance  coverage.  As  it  does  in 
the  FEHBF,  OFM  will  r(;view  and 
ap])rove  tlu;  policy  or  contract  for  health 
insurance  coverage.  .Such  a])])roval  is 
necessary  for  effective;  contract 
administration  and  oversight.  W^e  agree; 
that  cl  preivieler  elire;e;te)ry  eleies  fall 
within  the;  seieipe  eif  the;  elefinitiem. 

Connnont:  One;  e:e)nnne;nte;r  sugge;.ste;el 
that  intre)elue:ing  a  .se;e:e)nel  premg  tei  the; 
elefinition  eif  “grenq)  eif  is.sue;rs” — te) 
ine:luele;  “an  affiliatiein  eif  he;alth 
in.surane;e;  i.ssuers  anel  an  entity  whei  is 
neit  an  issueir  hut  whei  eiwns  a  natieinally 
lie;e;nse;el  .se;rvie;e  mark” — weiulel  exjianel 
the  autluirity  granteel  uneler  se;e:tie)n 
1334  eif  tlu;  Afforelahle  Care;  Ae;t.  The; 
e'.eimmenter  re;ceimmenele;el  that  we  neit 
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expand  tlie  delinition  of  “group  of 
issuers"  to  include  entities  not 
identified  in  the  Affordable  Care  Act  as 
potential  jiarticipants  in  tin;  MSl’P. 

/Iff.s/jon.se;  .Section  1884  does  not 
define  “group  of  issuers."  hut  only 
provides  exainpUis  of  affiliations  of 
health  insurance  issuers  that  may  he 
considered  health  insurance  issuers, 
'riius.  OPM.  in  the  (ixercise  of  its 
di.scretion.  and  within  the  i)aranieters 
set  hy  section  1884.  has  estahli.shed  a 
(hdinition  that  weheliine  affords 
flexihility  in  terms  of  the  tvpes  of 
entities  with  which  ORM  mav  contract. 

In  addition,  this  definition,  which 
attempts  to  encom|)ass  a  diversity  of 
contractual  arrangements  similarly 
available  to  OPM  under  the  FEHI3P. 
promotes  the  goals  of  section  1884(a)  of 
the  Affordahle  Care  Act.  which  directs 
OPM  to  im|)lement  the  M.SPP  in  a 
manner  similar  to  the  manner  in  which 
we  imj)l(;ment  the  contracting 
provisions  with  respect  to  carriers  under 
the  FEUBl’.  As  we  noted  in  the 
|)roposed  rule,  this  definition  of  “grou)) 
of  issuers"  is  applicable  only  for  tin; 
purposes  of  section  1884. 

CoiJimey?/;  One  commenter 
recommended  that  OPM  revise  the 
definition  of  “non-|)rofit  (mtity"  to 
excludi!  the  portion  of  the  chdinition 
that  states  a  non-profit  caitity  may  also 
h(!.  for  i)urpose.s  of  the  M.SPP.  “a  group 
of  health  insurance  issuers  licenstKl 
under  .Stat(!  law  a  substantial  portion  of 
which  are  incorporatiul  under  .State  law 
as  non-profit  entities."  as  this  would 
furth(!r  reduce  com])etition  in  a  .State 
where  a  “for-inofit"  issuer  may  already 
have  a  significant  mark(!t  share. 

liasponsti:  \Vv.  are  adojMing  the 
])roi)os(;d  definition  of  “non-i)rofit 
entity."  This  definition  is  consistent 
with  the  manner  in  which  OPM 
implements  the  contracting  provisions 
with  res|j(!ct  to  c:arriers  under  the 
I’EHBP  and  builds  on  our  significant 
exp(!rience  in  contracting  with  and 
ov(!r.seeing  carriers  under  that  program. 

(A)innwnt:  Another  commenter 
recommended  amending  the  definitions 
of  “multi-.Stat(!  jjlan  (M.SP)"  and  "Multi- 
.State  Plan  Program  issiHU'  (M.SPP 
issuer)”  to  clarify  whether  each  M.Sf’ 
will  h(!  under  .sejyarate  contrat:t  with 
OPM  or  will  contract  through  the  M.SI’P 
issu(!r. 

Ihisponsn:  OPM  is  nivising  the 
definition  of  “M.SP"  to  clarify  that  an 
M.SP  is  offenul  under  contract  with 
OPM  via  an  M.Sf’l’  issuer. 

(A)inm(uU:  A  commenter  suggested 
that  OPM  broaden  the  definition  of 
“.State  Insurance  Oommis.sioner”  to 
acknowledge;  the;  ])otential  for  multi])le 
regulatory  roles  in  a  .State. 


Hfisponsn:  \\h'.  understand  the; 
commenter's  concern  and  acknowledge; 
the;  peessihilitv  e)f  midtiple  re;gulate)rv 
re)le;.s  in  some;  .State;s,  hut  we;  are; 
r(;taining  the;  pre)po.se;el  el(;finition.  't  his 
term  is  a  .stanelard  term  that  is 
unele;rste)oet  in  the;  industry;  there;fore;. 
we;  ele;e:line;  te)  am(;nd  the;  de;finitie)n.  Our 
d(;finition  e)f  “.State;  lnsurane:e; 
(;e)mmissione;r"  aligns  with  the; 
elefinitie)!!  us(;el  in  many  of  the;  mode;l 
ae:ts  i.ssue;d  by  the;  Natiemal  As.se)e;iatie)n 
e)f  Insurane:e;  Oe)mmissie)ne;rs  (NAIO)  to 
ensure;  e:e)nsiste;ne:y  with  ele;finitie)ns 
wiele;ly  use;el  by  .Stiite;  insurane;e; 
re;gidate)rv  entities. 

Suhjnirl  B — Afii///-.S/e;/e;  Plan  Pro<^i'(ini 
Iss liar  Bacjuiranian Is 

Ce;ne;nil  Re;epiire;nu;nts  ((?}U)().1()1) 

.Se;e:tiem  HOO.lOl  e)f  the;  pre)pe)seel  ride; 
se;ts  forth  stiinelarels  to  im])le;me;nt 
§  1884(h)  of  the;  Affeirelahle;  Ceire;  Ae:t. 

The;  ge;ne;ral  re;ejuire;me;nts  ine:luele; 
lie:e;nsure;.  <i  e:e)ntnie:t  with  OPM. 
re;epiire;el  le;ve;ls  e)f  e:e)ve;rage;.  e;ligihility 
<mel  e;nre)llme;nt,  e:e)mpli<me;e;  with  Ol^M 
elire;e;tie)n  emel  e)the;r  le;g<d  re;eiuire;me;nts. 

In  §  800.1 01  (i),  we;  edse;  pre)])e)se;el  th.it  ;m 
M.SPP  issue;!'  must  e:e)mply  with 
applie:ahle;  nem-disea  iminiitiem  statute;s 
anel  e;nsure;  th.it  their  M.SPs  elei  neit 
eliseaiminate;  hase;el  em  nie:e;.  eailea'. 
natiemal  eirigin.  elisahility.  <ige;.  ,se;x, 
geneleir  ielentity,  eir  .se;xuid  eirient.itiem. 
We;  semght  eamiment  em  <mv  imiepu; 
e;nre)llme;nt  ;mel  e;ligihility  issues  that 
might  :dfe;e:t  M.SPs.  A  hreiael  si)e;e:trum  eif 
eamsumer  anel  ])re)fe;ssie)nal 
eirgaidzatiems  ea)mme;nte;el  em  this 
prewisiem. 

(lonnnants:  Many  e:omnu;nte;rs 
sipjpeirt  OPM's  inte;nt  te;  ine;luele;  nem- 
eliseaiminatiem  jireivisiems,  hut 
re;e:e)mme;nele;el  aeleling  spe;e:ifie; 
aelelitiemed  language  te;  strengtheai  the.se; 
pre)te;ctie)ns,  inedueling  edarifving  nem- 
diseaiminiitiem  hase;el  em  .se;x  eir  geneler 
ielentity. 

.Semie;  e;e)mme;nte;r.s  re;e]ue;ste;el  that 
OPM  aelel  spe;e:ifie;  ne)n-elise:rindnatie)n 
hmguage;  in  800.101  (el)  that  ele;se  rihe;s 
the;  M.SP  anel  M.SPP  i.ssuer 
re;s|)onsihilitie;s  feir  eligibility  einel 
e;nre)llme;nt.  The;  spe;e:ifie:  sugge;.stion  w.is 
tei  neitify  M.SPP  i.ssue;rs  th.it  he;ne;fit 
j)ae;kage;s  mu.st  he;  “substantially  e;e|u<d" 
to  El  IB  he;ne;hm<irks  emel  neit  ineduele;  any 
eliseaimin.iteirv  benefit  ele;sign  ele;me;nts 
iis  ele;fine;el  unele;r4.'i  OFR  l.'i(i.l2.'). 

Basj)()nsa:  In  re;.s])em.se;  tei  eammieaits. 
we  are;  revising  (j  800.1 01  (i)  eif  this  final 
rule;  tei  ensure;  eamsiste;ne:y  with  the; 
preihihitiein  em  eliseaiminatiem  with 
re;spe;e:t  tei  El  IB  in  4.')  OFR  1.10.1 2.'5  anel 
the  nem-eliseaimination  stanel.irels 
a])j)licahle  tei  QIIPs  unele;r4.')  (]FR 
1  .'j0.200(e;).  With  re;garel  tei  elefiidng  l']IIB 


he;nchm!irks.  we;  have;  ele;te;rmine;el  th.it 
these  eamiments  are  emtsiele;  the  seaipe  eif 
this  rule.  'I’hese;  stanelarels  <ire;  geivea  neel 
hv  1  llkS  reiguhitiems. 

(lonnnanis:  .Some;  e:e)mme;nte;rs 
sugge;ste;el  th.it  certain  health  care; 
])re)viele;r.s  he;  ine;liiele;el  eis  j)re)te;e:te;il 
e:ate;gorie;s  for  nem-elisea'iminatiem.  .iiiel 
erne  e:emnneaite;r  w<inte;el  M.SPP  i.ssue;rs 
emel  M.SPs  tei  align  their  payment 
syste;ms  tei  exmijilv  with  .State;  anel 
Fe;ele;ral  nem-elise:riminatiem  preivisiems. 

Re.s/yfm.s'e;  The;  hreiael  preihihitiem  em 
elisea  iminatiem  in  §  800.101  (i)  clearly 
bars  eliseTiminatiem  again.st  e:e;rtain 
he;<dth  eaire  provielers  eif  the;  M.SPP 
issuer.  .Similar  e;eimments  we;re 
aelilre;s.se;el  in  §  800.1 09.  e:one:e;rning 
lu;alth  ]irovieli;rs  anel  network  adeeiuacy. 
We;  are;  e;eine;(;rne;el  that  sjie;e;ifving  tyjies 
eif  preivideirs  whei  are;  preite;e:te;el  from 
elisea'imination  woulel  eletraeet  from  the 
large;!’  issue  of  hreiaelly  e;nsuring  aceeess 
tei  the;  full  range;  of  e;eive;re;el  se;rvie:es. 
Ai;e:orelingly.  nei  further  change;  in 
preiposeel  800.101  (i)  is  ne;e;ele;el  tei 
iielelre;ss  this  e:oni:e;rn. 

(lonuuants:  A  fe;w  eaimmenters 
re;e:omme;nele;el  that  OPM  e;xpre;sslv 
e:larify  in  §800.1 01  (i)  that  the;  Inelian 
IIe;alth  .Serviea;.  trihe;s  <mel  trilled 
eirganizatiems.  anel  urban  Inelian 
eirgani/.atiems  (e:eille;e;tive;ly.  l/T/l)s)  are; 
neit  vieilating  the;  nem-elisea'iminatiem 
reapdrements  if  they  limit  the;ir  servie:e;s. 
in  wheile;  or  part,  tei  Amerieam  Ineliem.s/ 
Alaska  Nativeis. 

Basjxmsa:  An  M.SPP  issue;r  weiulel  neit 
vieilate;  the;  nein-elisea’iniinatiem 
re;()uire;me;nts  by  contraeeting  with  health 
e:are;  iirovielers  whei  eire;  autheirize;el  or 
elire;e:te;el  by  law  tei  serve  sjie;e;ifie: 
]iopulatieins,  siiedi  as  Inelian  heialth 
provieleirs.  We  neite  that  an  M.SPP  issuer 
mu.st  me;e;t  all  stanelarels  relateel  to 
neitweirk  adeepiacy  and  essential 
eaimmunitv  jirovielers  .s]iecifie;el  in 
§800.109  anel  4.1  C’.FR  1.10.28.1. 
re;sjie;e:tively. 

(loninwnts:  A  few  eaimmenteirs  stateel 
theit  OPM  sliendel  cleirifv  that  M.SPs  emel 
M.SPP  issueirs  mu.st  comjily  with  any 
e'.einsumer  preite;e:tion.s  anel  reigidateiry 
preiea;dure;s  a  .State  or  Exeehange;  has  put 
in  ]ileiia;. 

Basponsa:  As  eixjileiineel  in  our 
prei]io.se;el  re;gulatiem,  M.SPs  emel  M.SPP 
issueirs  eire  generally  reepiireel  tei  eaimply 
with  ei]iplie:eihle;  .Steite;  law.  This  weiulel 
inchiele;  the  ap]ilie;atiem  eif  streinger 
preite;e;tions  in  the;  f]xe:hemge  jireivieleel  by 
.State  leiw.  as  lemg  eis  ei]i]ilie:eitiein  eifthei.se 
]ireivi.sieins  to  the;  M.SPP  is  exmsisteait 
with  the;  Affeireleihle;  Oare;  Act.  We; 
re;e:e;ive;el  nei  eximments  to  inelieeate  that 
the;  e:einsume;r  |ireite;ctiein.s  ei]i]ilie;ahle;  tei 
the;  M.SPP  are;  any  we;eike;r  than  theise; 
re;eiuire;el  by  any  .State  or  Exediange;.  On 
the  ceintrarv,  ()PM  intends  to  preiteeet 


consuiiKMS  thr()Uf>h  its  administration  oi 
tlu!  MSri’  in  a  inaniKM’  similar  to  tlu; 
mannor  in  wliicli  it  lias  jirotnc.tnd 
onrollnns  in  tlu:  I’HllBl’  for  morn  than  50 
years.  In  any  nvont.  if  there  are  siieeitie 
consumer  jirotec.tions  and  ref>idatoiy 
procedures  that  go  above  and  beyond 
Federal  standards.  OFM  encourages 
States  to  identify  them  so  OFM  can 
consider  and  addre.ss  them  thiough  a 
memorandum  of  understanding  (MOll) 
with  the  State  and.  if  appropriate,  in  its 
contracts  with  issuers. 

Conunenis:  A  few  commenters  asked 
how  OFM  will  work  with  active 
purchasing  E.xchanges  and 
rec:ommended  that  OFM  incorporate  a 
“do  no  harm”  objective  in  the  preamble. 

R(^spons(y.  We  will  retain  our  current 
language  and  decline  to  incorporate  a 
“do  no  harm”  jirovision.  as  such  a 
jirovision  would  he  vague  and 
ambiguous.  Instead,  we  will  maintain 
our  ajiproach  of  ajiplying  standards  that 
neither  comiietitivelv  advantage  nor 
disadvantage  MSFs  and  MSFF  i.ssuers. 

Coininant:  One  commenter  stated  that 
Ol^M  should  re(]uire  MSl’F  issuers  to 
meet  standards  for  certific;ation  and 
licensing  prior  to  signing  a  contract  with 
OFM  for  MSFs  in  the  State. 

/{e.s/jo/i.se;  Section  HOO.  lOl  clearly 
provides  that  an  MSFl’  issuer  must  he 
licensed  as  a  health  insurance  issuer  m 
each  State  where  it  offers  health 
insurance  coverage,  and  it  is  deemed 
certified  by  OFM  when  it  signs  a 
contract  with  OFM. 

Oomjiliance  With  Federal  law 

(^800.102) 

Froposed  ^801). 102  specifies  the 
Imderal  laws  with  which  MSFF  issuers 
must  complv  ns  a  condition  of 
particiiiation  in  the  MSFF.  Faragraph  (aj 
refers  to  applicable  provisions  of  title 
XXVll  of  the  FffS  Act,  while  paragraph 
(h)  refers  to  applicable  j)rovi.sion.s  of  titU 
1  of  the  Affordable  Oare  Act. 

In  this  final  rule,  paragraphs  (a)  and 
(h)  no  longer  refer  to  Ai)i)endix  A  and 
B,  resj)ectivelv,  which  in  the  pro])osed 
ride  listed  specific  provisions  of  title 
XXVll  of  the  FHS  Act  and  title  1  of  the 
Affordable  Oare  Act.  We  are  omitting 
these  ajipendices  because,  although  the 
.statutes  li.sted  in  tho.se  aiipendices  do 
apply  to  MSFF  issuers,  they  may  not 
necessarily  he  a  comprehensive  list  of 
all  applicable  statutes.  Also,  it  is 
po.ssihle  that  the  li.st  of  .statutes  in  the 
ajiiiendices  may  change  over  time. 

We  are  also  omitting  Apiiendix  0  in 
this  final  rule,  because  ??  8hB  ol  the 
Internal  Revenue  Code  does  not  set  forth 
res])onsif)ilitie.s  of  issuers. 

Ooinmen/.s;  Commenters  suggested 
that  OFM  had  erroneously  neglected  to 


include  section  2718  of  the  I’HS  Act  and 
section  1812  of  the  Affordable  Care  Act. 

Hf^sponsa:  MS1M>  i.ssuers  that  choose 
to  particijiate  in  the  Small  Business 
Health  Options  Frogram  (SllOF)  will 
oiierate  under  the  same  rules  as  issuers 
of  health  insurance  coverage  in  the 
small  group  market  generally.  Ol’M 
agrees  that  section  1812  of  the 
Affordable  Care  Act  aiiplies  to  MSFl’ 
i.ssuers. 

(knnnwnts:  A  few  commenters  noted 
that  we  listed  section  2707  ol  the  FHS 
Act  in  Apiiendix  A  to  the  proposed  rule, 
which  li.sted  I’HS  Act  provisions 
aiiplicahle  to  MSFs.  and  asked  OFM  to 
clarify  that  the  FHS  Act  requirements 
were  applicable  solely  to  the  off- 
Exchange  markets  and  would  not  apply 
to  MSFF  issuers  for  products  sold 
through  an  Exchange. 

lUisponst;:  While  all  the  requirements 
aiqilicahle  to  QHF  issuers  contained  in 
section  2707  are  also  contained  in 
requirements  applicable  to  QHFs.  they 
also  aiqily  directly. 

Authoritv  To  Contract  With  Issuers 
800.108) 

As  jirovided  in  .section  1884(a)(1)  of 
the  Affordable  Care  Act.  OFM  propo.sed 
in  §800.108  that  it  may  enter  into  an 
MSFF  contract  with  a  group  of  i.ssuers 
affiliated  either  by  common  ownership 
and  control  or  by  the  u.se  of  a  nationally 
licen.sed  .service  mark,  or  an  affiliation 
of  health  in.surance  issuers  and  an  entity 
that  is  not  an  issuer  hut  that  owns  a 
nationally  licensed  service  mark. 

We  received  no  substantive  comments 
on  this  section.  At:cordingly.  we  are 
adopting  jiroposed  §800.108  as  final, 
with  no  changes. 

Fhased  Exiiansion  (§800.104) 

In  §800.104.  we  proposed  phased 
exiiansion  of  the  MSFF  into  States  and 
that  MSFF  i.ssuers  may  jn-ovide  partial 
coverage  within  a  State.  We  also 
iiroposed  that  MSFF  issuers  must  he 
licensed  in  the  State  where  they  offer 
coverage  and  (IFM  may  enter  into  a 
contract  with  an  issuer  that  is  not 
licensed  in  all  States.  We  stated  in  the 
preamble  of  tlu;  propo.sed  regulation 
that  §800.104  implements  provisions  of 
section  1884(e)  of  the  Affordable  Care 
Act  regarding  the  jihase-in  ol  multi- 

State  plans.  OFM  propo.sed  in 

§800.104(1))  that  MSl’F  i.ssuers  offering 
MSlks  can  offer  coverage  in  part  of  a 
State,  and  do  not  have  to  offer  coverage 
throughout  the  entire  State.  We  also 
solicited  comment  on  whether  an  MSl’l^ 
issuer  should  he  reipured  to  offer 
coverage  statewide  l)y  the  fourth  year  of 
participation  in  the  MSFF,  when 
coverage  must  he  offered  in  each 


Exchange  in  all  States  and  the  Histrii.t 
of  Columbia. 

Commmts:  Several  commenters 
expressed  .supi)ort  for  pha.sed  expansion 
into  States.  Another  commenter  stated 
that  a  multi-vear  phase-in  process  will 
allow  MSFs  to  build  appropriate 
networks  and  partnerships  to  satisfy  the 
requirements  ol  the  Affordable  (.are  Ai.t 
and  satisfv  the  needs  of  the  citizens  of 
each  State.  One  commenter  stated  that 
MSFl’  issuers  should  he  reipiired  to 
offer  coverage  on  each  Exchange  in  all 
States  and  tlie  Di.strict  of  Columbia  as 
soon  as  po.ssihle  or  in  as  many  States  as 
possible.  Another  commenter 
recommended  an  extension  of  the 
phase-in  period  to  8  years  instead  of  a 
4-vear  pliase-in. 

'Be.s/jon.se;  We  are  retaining  the 
.standards  that  are  outlined  in  section 
1884(e)  of  the  Affordable  Care  Act. 

1  lowever.  we  have  removed  from  the 
regulatorv  text  the  numher  of  States  that 
an  issuer  must  ])hase  into  bei.au.se 
section  1884(e)  refers  to  percentages  and 
not  specific  numf)ers.  We  believe  the 
ijhased  expansion  ai)proach  into  States 
will  encourage  MSld’  issuers  to  expand 
MSFs  to  provide  more  consumer  choice 
throughout  the  country.  It  is  oin 
intention  to  ensure  that  MSFF  issuers 
have  a])i)ropriate  networks  to 
adeipiately  serve  MSI’  enrollees.  and  we 
will  take  these  comments  into 
consideration  when  we  are  ev<duating 
potential  MSFl’  i.ssuers. 

Comnuuit:  One  commenter  was 
concerned  that  MSl’F  issuers  will 
sul)contrai:t  to  meet  the  phase-in 
requirements  and  that  the.se  will 
encourage  “marriages  of  ' 

/?e.s7)fm.se;  Section  1884  permits  Ol’M 
to  contract  with  health  insuraniie  issuers 
and  entities  that  come  together  in  order 
to  apjilv  as  an  MSI’  issuer.  We 
encourage  anv  such  new  entities  to  give 
careful  thought  and  planning  to  their 
strategies  for  phasing  in  coverage  to  the 
States  and  the  Di.strict  of  Columhia.  and 
we  will  ensure  through  our  applii:ation 
review  and  contracting  process  that 
these  entities  are  i)rei)ared  to  offer 
(pialitv  health  insurance  options  in  the 
.States  for  which  they  are  api)lying. 

Connne;)!:  One  commenter 
recommended  that  OFM  should  require 
licensure  in  all  jurisdictions  by  the  end 
of  the  jihase-in. 

Response:  We  have  adeiiuately 
addressed  the  licensure  reiiuirement  in 
§8()().l()4(c).  As  stated  in  that  section, 
OFM  may  enter  into  a  contract  with  an 
MSFF  issuer  that  is  not  licensed  in 
every  State,  jirovided  that  the  issuer  is 
licen.sed  in  every  State  where  it  offers 
MSI’  coverage  through  any  Exchanges  in 
that  State  and  demon.strates  to  OFM  that 
it  is  making  a  good-faith  effort  to 
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Immoiik:  li(;(!ns(;(l  in  ovcry  State 
consistent  with  the  tinio'fraino  fbr  the 
phaso-iii. 

Conw Wilts:  We  n-ceived  nian\’ 
comments  (hi  whellier  OPM  should 
have  a  role  iu  selecting  the  Stat(!s  in 
which  MSPl’  issuers  should  or  should 
not  oiler  coverage  durino  jihased 
expansion.  Siiveral  commenters 
recommended  that  OPM  not  specify 
which  States  an  MSPP  issuer  must  cover 
m  the  hrst  year.  Other  commenters 
recommended  that  OPM  should 

of  the  MSPP  m  certain  States  and 
Hrantmf.  the.se  States  waivers  from 
pcUtic.ipation.  Another  conunent(*r 
■sn{.»e.sted  that  OPM  limit  MSPP  issuers 
to  offering  MSPs  in  States  that  will  have 
•ederallv-facilitated  Exchanges  or  State 
i  artnership  Exchanges  in  2014.  One 
(jonnnenter  suggested  that  OPM  focus 
»l>c  pha.se-in  on  States  where  consumers 
lack  vialiJe  coverage  options 
HfisponswnPM  declines  to  identify 
specific-  States  that  MSPP  i.ssiiers  .should 
(.over  during  phased  exiiansioii.  We 
recognize  the  importance  of  providing 
consumers  with  more  health  insuramVe 
coverage  options  and.  while  we  will  not 
choose  .sjiecific  States  where  MSPP 
issuers  must  provide  coverage  during 
fie  phase-in.  we  will  u.se  our  oversight 
and  contract  negotiation  roles  to  provide 
con.sumers  with  the  additional  choice  of 
two  high-ipiahty  health  insurance  plans 
ami  promote  competition  on  the 
Exchanges. 

(-oninwnts:  One  connnenter 
.supported  OPM's  propo.sal  that  OPM 
in:iy  enter  into  contracts  with  i.ssiiers 
lliiit  cannot  provide  statewide  coverage 
;md  stated  that  it  will  giv,.  MSPP  i.ssuers 
time  to  develop  the  capacity  to  offer 
coverage  throughout  a  .service  area. 

Mtoo  competition  in  the 

MSI  I  .  Sevenil  commenters  apjireciated 
that  i.s.suers  failing  to  offer  statewide 
coverage  must  propose  a  plan  for  i 

iMM.oming  statewide,  hut  exjires.sed  that  ( 

without  more  specificity  American  , 

lndian.s/Ala.ska  Natives  will  not  he  able  . 
to  access  MSPs.  j 

ncsponsw  We  acknowledge  the 
importance  of  acce.ss  to  health  coverage  i 
and  MSPs.  especially  in  rural  and  r 

imder.ser\  ed  areas.  However.  ^\'e  are 

lognlation  that  s 

Mmn  with  an  i 

MSIl  issuer  that  will  provide  partial  „ 

coverage  within  a  State.  We  recognize  c 

he  challenges  that  issuers  would  face  if  c 
t/iere  were  a  reiiuirement  to  offer  ,■ 

coverage  statewide,  and  we  were  made  h 
aware  of  the.se  challenges  from  i.ssuers  u 

heMSPPRe(pie.stforInformaticma.s  E 

well  as  comments  on  the  projiosed  rule.  c, 
However,  we  are  maintaining  in  the  u 

inal  rule  our  propo.sed  reijuirement  for  ui 


MSPP  i.ssuers  who  are  offering  partial 
coverage  in  a  State  to  supply  a  plan  for 
(itfering  coverage  throughout  the  Stat(> 
As  we  review  MSPP  issuer  applications, 
we  will  pay  special  attention  to  service 
aieas  that  are  medically  underserved. 
.such  as  rural  areas  and  American 
mdian/Alaska  Native  jiopulations.  We 
intend  to  encourage  issuers  to  ofh;i- 
coverage  statewide  where  they  have 
nr  capacity  to  ilo  .so.  and  will  lake  lhe.se 
comments  into  consideration  wlnm 
negotiating  MSPP  contracts. 

1  (^omnwnts:  Several  commenters 
wanted  clarification  of  phased 
cxiiansion  in  terms  of  MSPs  being  able 
to  meet  network  adeiiuacy  standards. 

■  Une  commenter  recommended  that 
j^^^J^^^'-ssuers  not  he  permitted  to  offer 
i  MSPs  in  a  State  unless  the  jilan  is 
capable  of  offering  coverage  to  all 
residents  of  a  State,  including  meetino 
s  network  adequacy  .standards  througlunit 
the  State,  to  avoid  selective  coverage  hv 
I.s.suers.  ” 

f  I{i:sponse:  Whih,  we  appreciate  the 
(;on(:ern  tor  network  ade(|uacy.  we 
decline  to  .set  a  standard  of  jiha.sed 
expansion  and  statewide  coverage  in 
terms  of  network  adetjuaev.  We  believe 
tliat  network  adetjuaev  is  sufficientlv 
addre.s.sed  in  §«()0.10(,  ,,„sure  that  an 
MSI  s  .services  are  available  to  all 
!  enrol  lees. 

(Miiinwnts:  Many  commenters  were 
concerned  by  our  propo.sal  to  allow 
Jiartial  coverage  within  a  .State.  Some 
stated  that  M.SPP  i.ssuers  .should  he 
reiiuired  to  comjily  with  all  State 
requirements  regarding  geograjihic 
scope  of  coverage  that  apply  to  QHPs. 
une  commenter  recommended  that 
MSPs  follow  specific  State  standards  for 
statewideness.  Some  commenters  stated  i 
tliat.  without  a  reipiirement  of  , 

staUrnddeness.  there  is  a  possibility  of  \ 
rcd-hning  by  MSPP  i.ssuers  or  adver.si* 
selection  resulting  in  MSPP  issuers 
avoiding  certain  liojnilations.  1 

Omimenters  were  akso  concerned  about  i 
market  dislocation.  One  commenter  ^ 

stated  that  MSPP  i.s.suer.s  would  he  able  J 

to  avoid  offering  coverage  in  rural  and 
otner  high-cost  areas,  which  would  give  ^ 
hemi  a  competitive  advantage  over  both 
qi  II  I.s.suer.s  and  i.ssuers  not  offering  on  ! 
an  Exchange.  Lastly,  one  commenter  ! 

.stated  that  a  core  purpo.se  of  the  M.SPP 
IS  to  benefit  individuals  who  lai  k 
options,  and  allowing  i.s.suer.s  to  avoid  n! 

(•eitain  difficult  areas  in  a  Slate  n 

contradicts  this  basic  purjio.se.  One  ri 

commenter  sugge.sted  that  we  incl  ude  p 

language  indicating  that  we  will  consult  ,1 
with  State  regulators  and  the  Slate 
J'.xchange  in  determining  that  MSP  ,  ( 

uwerage  does  not  exclude  specific  high-  ,x 
nlihzmg.  high-co.st.  or  medicallv-  w 

underserved  pojiulations.  jp 


..  Pi'ohihiting 

MSI  1  issuers  from  being  statewide;  on 
the  contrary,  we  encourage  them  to  do 
IS.  .so  from  the  .start  if  they  have  the 
I!  (:apacity.  MSPP  i.s.suers  should  follow 
State  laws  regarding  statewideness  to 
the  extent  it  is  within  their  capahilitv  to 
(to  .so.  In  addition,  we  are  finalizing  ibis 

Nicoo'*”"  ''‘''l"iroment  for  an 

MSI  1  issuer  to  iirovide  a  jilan  for 
expanding  coverage  statewide. 
Eurthermore.  we  intend  to  address  an 
MSI  P  issuer’s  ability  to  expand 
coverage  statewide  as  jiart  of  the  MSPP 
aiijihcalion  and  contract  negotiation 
processes.  We  acknowledge  the 
commenters’  concern  for  red-lining  and 
other  ’’cherry-jiicking”  jiractices  where 
an  i.ssner  might  offer  jilans  only  in 
geogiaphic  areas  that  are  ex|)ected  to 
liave  lower  risk.  Therefore,  we  will 
evalnate  MSPP  i.s.suer.s  to  ensure  that  the 
t  [o'^‘'tion.s  in  which  they  jiropo.se  to  offer 
MSI  coverage  have  been  established 
without  regard  to  racial,  ethnic 
anguage,  health-statiis-related  factors 
tested  in  .section  270.'-, (a]  of  the  PUS  Act 
or  either  hictors  that  exclude  specific 
hig  i-utilizing.  high-co.st.  or  inedically- 
nnderser\’ed  populations.  We  agree  that 
a  core  pnrpo.se  of  the  M.SPP  is  to 
proviile  additional  choice  of  health  ’ 
nismance  jilans  and  promote 
c()mpetili(,n  on  the  E’xchanges.  and 
MSI  I  I.s.suers  .should  not  he  permitted 
to  avoid  areas  in  a  .Slate  that  are  difficult 
to  .serve.  We  are  aware  of  these  concerns 
and  are  commilted  to  M.SPP  i.ssuers 
lioiiig  neither  competitively  advantaged 
nor  di.sadvantaged.  compared  to  OHP 
issuers. 

nPM  pro])o.sed  that,  hv  the  end  of  the 
pha.se-m  period.  MSPP  i.ssuers  should 

QiVrMT'"‘'‘*i  V’  <-“'’‘'i'ago  on  the 
SHOl  in  addition  to  the  individual 
Exchange.  We  solicited  comments  on 
fhi.s  apj, roach  to  .SHOP  participation 
nu: hiding  on  whether  particijiation  in 
SHOP  should  he  refjuired  from  the 
ouLset  or  whether  we  .should  allow 
M.SPP  issuers  to  provide  a  plan  that 
rncinires  a  period  longer  than  the  phase- 
f»f"l!.vparti(;ipateinthe 
SHOl  .  We  received  comments  on  the 
phase-in  to  SHOPs  from  States,  an 
is.suer  a.ssociation,  and  profe.ssional 
organizations. 

Connnen/.s;  .Several  commenters 
'‘PPi'oach  of  allowing 

Ts  '"I'*’™'-"' 

ookV  .  asked  that 

OI  M  clarify  whether  the  slatemeni  in 
th«  preamble  that  the  “M.SPP  i.ssuer  may 
(  lioo.se  to  participate  in  the  SHOP"  is  a' 
propo.sal  to  pha.se-in  M.SPP  i.ssuer 
coverage  in  the  SHOP.  Some 
commenters  were  concerned  that  MSPs 
will  have  a  competitive  advantage  if 
they  are  not  reipiired  to  follow  the  same 


rulos  as  tho  FiKiorally-facililatod 
Exchange  and  State  iiuinireinents  tor 
QUFs  to  offer  coverage  in  both  the 
individual  and  SHOE  markets.  One 
connnenter  noted  that  OEM’s  approach 
presents  a  significant  challenge,  since  it 
has  nuM'ged  markets.  Some  c{)mmenteis 
wonld  like  OEM  to  re(inire  particii)ation 
in  the  SHOE  from  the  outset  or  recpnre 
fnll  participation  in  the  SHOE  at  the 

fourth  year  oi  i)hase-in. 

lUisponsa:  We  a])i)reciate  the  sn])i)ort 
for  onr  ai)proach  of  allowing  MSEE 
issuers  the  ilexihility  to  phase-in 
coverage  to  the  SHOEs.  whii.h  Wtis 
discussed  in  the  preamble  of  the 
proi)osed  ride,  though  not  addressed  in 
the  regidatorv  text.  Based  on  the  polii.y 
for  Federally-facilitated  SHOE 
participation  inihlished  in  the  HHS 
Eayment  Notice,  we  are  finalizing  onr 
regulation  to  require  MSEE  issuers  to 
comply  with  4.5  CFR  1.5(i.2()()(g).  hi  the 
HHS  Eayment  Notice.  HHS  adopted  a 
provision  stating  that  a  QHE  issnei 
apiilicant  will  jiarticipate  in  a  Federally- 
facilitated  SHOE  based  on  an  i.ssner 
applicant’s  current  small  groiiji  market 
.share.  The  provision  uses  a  threshold  of 
20  jiercent  market  share  to  determine 
whether  a  small  group  market  issuer  is 
subject  to  the  tying  provision  tor  QHEs 
in  the  Federally-facilitated  SHOEs.  For 
till!  MSEE.  we  iielieve  this  standard  lor 
the  Federally-facilitated  SHOE  can  he 
met  if  a  State-level  MSEE  issuer  or  any 
other  i.ssner  in  the  same  issuer  gronp 
affiliateil  with  an  MSEE  is.sner  provides 
coverage  on  the  kederally-lac.ilitated 

SHOE.  , 

In  this  linal  rnle.  we  adojit  a  policy 
for  the  MSEE  that  mirrors  the  standard 
set  by  HHS  for  the  Federally-facilitated 
SHOE.  We  also  adojit  a  jiolicy  tor  SHOE 
jiarticipation  on  State-based  Exi.hanges 
that  is  consistent  with  our  approach  to 
State  law  under  800.114  while 
retaining  OEM  discretion  on  timing  of 
MSEE  issuers  to  jiarticipate  in  the 
SHOE.  For  State-based  SHOEs.  we  will 
jiermit  an  MSEE  issuer  flexibility  to^ 
jihase-in  particijiation  in  the  SHOE  it 
the  State  has  set  a  standard  that  reijuires 
QHEs  to  participate.  We  nnder.stand  the 
burden  of  tiuilding  cajKic:ity  and 
network  in  order  to  otter  in  the  SHOl  s 
and  want  to  balance  the  needs  (if  small 
einjiloyers,  MSEE  issuers,  and  States. 
We  tieiieve  section  1884(e)  jirovides 
OEM  di.scretion  to  allow  an  MSEE  issue 
to  jihase-in  SHOE  particijiation  in  State: 
that  riujuire  jiarticijiation  and  this 
flexibility  meets  the  needs  of  many 
stakeholilers.  Therefore,  we  are 
finalizing  regulatory  text  in  §  800.1  ()4((., 
that  requires  MSEE  issuers  to  comjily 
with  standards  in  4.5  CFR  150. 200(g) 
and  with  State  standards  for  SHOE 
Jiarticipation,  subject  to  800.114.  and 


gives  OEM  discretion  to  jirovide  MSEE 
issuers  flexibility  during  the  initial 
years  of  the  jirogram  to  jihase  into  the 
SHOE  in  a  State-lia.sed  Exchange.  We 
also  clarify  that  an  MSEl^  issuer  must 
offer  coverage  for  both  individuals  and 
small  groujis  in  a  State  with  a  merged 
individual  and  small  grouji  market.  We 
encourage  MSEE  issuers  to  exjiaud 
coverage  in  States  and  SHOEs  when 
they  have  adecjuate  cajiacity  to  accejit 
enrol  lees. 

Benefits  (§800.105) 

In  §800.105.  OEM  jirojiosed  to 
imjilement  section  1884(c)(1)(A)  of  the 
Affordable  Care  Act.  which  directs  an 
MSE  to  offer  a  benefits  package  that  is 
uniform  in  each  State  and  consists  of 
the  EHB  described  in  section  1802  oi  the 
Affordable  Care  Act.  OEM  developed  its 
benefits  jiolicy  in  coordination  with 
HHS.  which  jiromulgated  the  EHB  rule. 
Cenerally,  under  that  rule.  EHB  would 
he  defined  by  a  benchmark  jilan 
selected  by  each  State  or,  in  the  ah.sence 
of  a  State  iKmchmark  designation,  a 
default  benchmark.  However,  the  EHB 
rule  also  states  at  45  CFR  150.105  that 
MSEs  must  meet  benchmark  standards 
set  hv  OEM. 

In  §800.1 05(a)(1).  OEM  jnojiosed  that 
an  MSEE  issuer  must  offer  a  uniform 
benefits  jiackage  lor  each  MSE  and  that 
the  benefits  for  each  MSE  must  he 
uniform  within  a  State,  hut  not 
necessarily  uniform  among  States.  In 
§  800.105(a)(2),  OEM  jHojm.sed  that  the 
iienefits  jiackage  referred  to  in 
§  800.105(a)(1)  mu.st  comply  with 
section  1802  of  the  Affordable  Care  Act. 
as  well  as  anv  apjilicahle  standards  set 
by  OEM  or  HHS  in  regulations. 

Together,  these  jirovisions  clarify  that 
MSEE  is.suers  mu.st  comjily  with 
ajiplicahle  HHS  re(juirements  and  that 
OEM  may  issue  additional  guidance 
regarding  anv  issues  unique  to  MSI  s. 

in  §800.ld5(h)(l).  OEM  jKoposed 
allowing  MSEE  issuers  to  (jlter  a 
benefits  package,  in  all  States,  that  is 
suhstantiallv  eijual  to  either  (1)  each 
State’s  EHB-henchmark  plan  in  each 
State  in  which  it  ojierates;  or  (2)  any 
EHB-henchmark  j)lan  selected  by  OEM. 
The  second  ojition  otters  admini.strative 
efficiencies  for  MSEE  issuers,  who  tace 
a  number  of  challenges  in  being  able  to 
offer  MSEs  on  each  Exchange  in  idl 
r  States  and  the  Hi.stric.t  of  (iolumhia.  We 
i  also  noted  in  our  jirojiosed  rule  that 
MSEE  issuers  could  jiotentially  achieve 
a  similar  consi.stency  in  their  henetits 
offerings  hv  adhering  to  State  I'dlB- 
I  benchmark  jilans  and  ajqilying  the  El  IB 
substitution  rules  at  45  ('.FR  158.115. 

Conum^nts:  We  received  many 
comments  on  the  jirojmsed  EHB- 
henchmark  Jiolicy  trom  a  broad  range  ot 


.stakeholders.  Many  commenters  argued 
that  the  jirojiosed  jiolicy  would  lead  to 
adverse  selection  or  consnmei 
confusion.  Some  commenters  argued 
that  the  jirojiosed  policy  would  also 
constitute  Federal  jireemjition  ot  State 
authority  to  regulate  insurance.  At  least 
one  commenter  said  that  the  jirojiosed 
Jiolicy  would  lead  to  administrative 
comjilexities  and  inefficiencies.  Finally, 
some  commenters  jireierred  to  have 
only  a  national  benchmark. 

Some  commenters  noted  that 
differences  between  an  (lEM-selected 
benchmark  and  State-selected 
lienchmark  are  unlikely  to  he  actuarially 
significant.  Some  commenters  also 
imted  that  the  jirojiosed  policy  would 
encourage  issuers  to  jiarticijiate  in  the 
MSEE.  either  commenters  also  noted 
that  OEM-selected  benchmarks  wonld 
Jirovide  robust  jirescrijition  (hug 
coverage,  obesity  treatment  seryiciis. 
medical  nutrition  therajiy,  jiediatric 
services,  and  chirojiractic  care. 

/le.spon.se;  We  agree  with  commenters 
who  noted  that  the  differences  between 
an  OEM-selected  benchmark  and  State- 
selected  benchmark  are  unlikely  to  he 
actuariallv  significant.  We  are  not  aware 
of  anv  comjielling  evidence  that 
mnltijile  benchmarks  would  lead  to 
adverse  selection  or  consumer 
confusion,  nor  did  the  commenters 
jiroduce  any  evidence  of  advinse 
selection  or  consumer  conlusion. 
Accordinglv.  we  are  adojiting  as  linal 
the  jirojiosed  jirovision  to  allow  an 
MSEE  issuer  to  offer  a  benefits  jiackage 
in  all  States  that  is  .substantially  (ujual 
to  either  the  EHB-henchmark  jilan  in 
each  State  in  which  it  projioses  to  oiler 
an  MSE  or  any  EHB-henchmark  jilan 
selected  hv  OEM. 

Coinnwnts:  Several  commenters 
discussed  the  need  for  national  MSEs 
for  American  Indians/Alaska  Natives. 

Rf^sponsH:  We  acknowledge  that 
consistency  among  States  wonld  be 
helpful  for  1/T/Us  that  may  consider 
jiurchasing  jilans  lor  tribes  that  are  in 
multiple  States.  Members  of  tribes 
would  still  need  to  access  the  Exchanges 
in  their  States  to  determine  their 
eligibility  and  enrollment  for  products 
available  through  the  Exchange, 
including  an  MSE.  While  the  MSEE  is 
not  a  national  jilan.  recijirocity  (if 
coverage  among  MSEs  in  States  is  an 
issue  we  intend  to  take  uji  in  (,ontra(.t 
negotiations  with  MSEE  issuers.  We 
look  forward  to  conferring  witli  tribes 
on  this  ajijiroach  and  engaging  them  m 
how  the  MSEE  may  best  meet  their 

needs.  ,  , 

Commits:  Several  commenters  asked 
us  to  eliminate  or  jirovide  additional 
guidance  regarding  the  “substantially 
eijual”  stamlard. 
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lU^sponsf,:  Bticnuso  HUS  is  dcfinini. 
\hi>.  standard  for  thn  t«rm  "substantiallv 
‘Hiiial,  wo  oxiMK.I  MSld’  issuors  to 
Jollow  HHS  guidanco  ndatino  to  this 
t(!nn. 

NiJ-Mm  •  thiit  ovon  if  an 

MSI  issnor  clioosos  to  uso  an  KHB- 
honchinark  plan  soloclc-d  hv  C)I>M  ii,  all 
S  atos,  tho  MSPP  issiK'r  innsl  still  nso  a 
Stalo-soloctcul  iHnichinark  in  Stat(!s  that 
no  not  allow  any  snhstitiition  for 
sorvicos  within  tho  honchinark  honofits. 

1  ho  roason  for  this  is  if  an  MSPP  issnor 
woroto  usoantJPM-soloctod  honolnnark 
1  Statos  that  ro(|niro  all  plans  to  offor 
tho  saino  sot  of  homd'its.  thon  tho  MSP 
in  that  Stato  would  ho  difforont  from  all 
of  tho  ofhor  plans  offorod  on  tho  market 
w!m:h  oould  potontially  load  to  markot  ’ 
disruption,  advorso  soloction.  or 
consmnor  (.onfusion  could  o(xair. 

CA)nintHnts:  Many  commontors 
•siipportod  tho  policy  that  (JPM-soloctod 
honchmarks  and  .siihstitiitions  not  h(> 

■•llowod  in  Statos  having  standard 

lionofit  dosigns. 

to  {} «()().  105  to  clarify  that  an 
MSPP  issnor  must  comjilv  with  anv 
Mato  .standards  rolating  to  siihstitution 
of  honchinark  honofits  or  stamiard 

‘losign.s  Accordingly,  in  a  Stato 
fliat  (loos  not  allow  snh.slitiition  of 
honclnnark  honofits.  or  that  has  standard 
l>onofit  dosigns.  an  MSPP  i.s.siior  that  has 
oho.soii  to  nso  an  OPM-.soloctod  f-HH- 

‘  P!H'f«niph 

hJ(2J(n)  nni.st  ii.so  tho  Stato’s  KHB- 
l)enchniark  plan. 

No  matlor  which  ojition  an  MSfd^ 
is.snor  choosos.  it  must  apply  that  option 
nni  ormly  m  oach  Stato  in  which  tho 
MM  1  issnor  jiroposos  to  offor  MSl’s. 

I  his  moans  that,  oxcopt  as  di.scus.sod 
I'lJovo.  onr  approach  will  not  pormit  an 
i.s.snor  to  nso  a  Stato  honchinark  plan  in 

Of  M-choson  honchinark  plan  in  others 
n<,«n().l05(c)(i).nPMpropo.sod 
selocting.  as  liHlMionchmark  jilans.  tho  ' 
tliro(|  largo.st  KKf  lHP  ph.n  options  hv  ’ 
aiirollinont  that  aro  opon  to  Fodoral" 
emp  oyoo.s  and  annuitants,  which  woro  * 

vmin  r‘r^7  par.siiant  to  .soclion  * 
1.h)2(h)  of  tho  Affordahlo  Caro  Act  On  ‘ 

.ily:i.  2012.  HUS  idontifiod  tho  throo  ' 

V 1'*  » I  March  ^ 

UK. PS)  Standard  Option:  UCHS  Pa.sic 
Option;  and  (hivornmont  Emplovoos 
I  health  A.s.sociation  ((if*  HA)  Standard 
Option.  <  An  MSPl’  issnor  that  .solocts  I’ 
ono  of  those  honchmarks  must  offer  this  - 


honofits  package  in  all  States  in  which 
i'  It  operates  an  MSP. 

Several  commonlors  urged  OPM  to  he 
liiduaons  inovahiatingall  propo.sod 

lioiu.hmarks.  Pa.sod  on  initial 
ooinparativo  research,  it  appears  that  tin* 
projjosod  OPM-.soloctod  HHM- 
I  '»;'»-»ia>a'-kpl.„is  are  largely  similar  in 

s(.oj)o  of  honofits  covered  to  tho.so 
Ijonchmark-oligihlo  plans  in  the  .small 
Mioiip  markets.:^  This  ro.soarch  also 
.  indicates  that  tho  OPM-soloctod  EHH- 

plans,  like,. thorh,MK:hinark- 

k  oligihlo  jjlans,  may  lack  coverage  for 
pediatric  oral  services,  jiodiatric  vision 
.services,  and  hahilitativo  services  and 
devices.  Moreover,  tho  IdlH-honchmark 
,  inay  also  lack  Stato-nujiiirod  honofits. 
Accordingly.  CPM  propo.sod  .standards 
n  .siipjilomont  tho  Ol^M-.soloctod  EHP- 
iKinchmark  jilans  in  S H()().l()5(c)(2)- 
(i:)(4). 

hi§H()().l05(c)(2).  wopropo.sod  that 

;nEv(31’M-.sehH:toclEHI3d'onchniark  1 

lacking  coverage  of  pediatric  oral 
•services  or  podiatrit;  vision  sorx'iivs 
iiUKsI  ho  .supplomontod  hv  tho  addition 
of  the  entire  category  of  honofits  from 
he  largo.st  hodoral  Employee  Dental  and 
'  ision  Insurance  Ihogram  (FEDVIP) 
dental  or  x'ision  plan  option, 
respect ivoly,  pursuant  to  45  CFR 
l  .'jh.ll  Od))  and  .section  i:i()2(h)  of  tho 
„  ^  ‘1 9*'*'  )"ly  .'3.  2012, 

HHS  identified  tho  largo.st  FliDVlP 
dental  and  vi.sion  plan  options,  as  of 

March  .'31.  2012.  to  ho.  ro.spoctivolv 
MetEifo  Fofloral  Dental  Plan  High' 
f)plionand  FEP  13hioVi.sion  Hi«h 
Ojition. 

Wo  also  solicited  coinmonts  on  tho 
provision  of  pediatric  oral  .services  hv 
MSI  .s  m  order  to  moot  tho  ro(|niromont.s  i 
of  .sec  ion  1  ;302(h)(l ){))  of  tho  Affordahlo  < 
Haro  Act.  Under  ono  pro])o.sod  ( 

approach,  an  MSP  would  include 
pediatric  oral  services  in  its  honofif  i 

pa(:kago.  Finally,  wo  solicited  comments  ‘ 

oil  how  stand-alone  dental  plans  offorod  < 
on  tlio  Exchanges  should  affot.t  this  f 

re(piiromont,  if  at  all.  t 

(Amummts:  While  some  commontors  r 

favored  offering  stand-alone  dental 
plans,  others  ox])ro.s.so{l  concern  that  tho  U 
expon.so  of  separate  oiit-of-pockot 
inaximinns  might  di.scourago  families  H 

from  purchasing  separate  coverage  for  ( 

pediatric  oral  services.  Some  a 

P''"Po.sed  to  roipiire  all  r< 

.MS  s  to  offer  hoth  a  conijilete  medical  >'1 
patjkage  and  an  identical  plan  without  f'^ 
pediatric  oral  services  in  areas  where  ir 


(.<Mil(-rs  l.)r  M.Hlici.n;  i.n,|  .Sun  ices 

KsM!Mliii|  U.uiolits:  List  ol  tlui  l,i,n'(!sl  riin-c 

.Sni.,11  (,r.u.|,  fnHlucts  l.y  .Sliil,,.  :,vinliil,|,,  i.t 

(|Clv  3  2(11 2) 


Ill!  Ol  ||„,  Assistant  .Socrotarv  tor  I’tanninu  and 

ion  -ntsT'  H'lH.  i:ssonlial  Moall), 

I  n  fils,  (.omparin-  llononts  in  .Small  Cronp 
I  ><•<  n,;  s  and  .Slalo  and  Fodoral  l.mplovoo  llms 


.Stand-alone  iiedialric  dental  coverage  is 
availahle.  ^ 

‘''"IK'-*  »f  possihle 
fx.iKdit  designs,  we  are  not  iiroimilgating 

further  regulatorv  provisions  ^ 

regarding  coverage  of  pediatric  oral 
services.  Instead,  we  will  keep  these 
eoniments  in  mind  during  MSPP 
eontracl  negotiations,  which  would 
efiow  greater  flexihiliiv  on  henefit 
designs. 

In  §80().1()5(c)(:3),xve  proposed  that 

k-  an  MSPP  issuer  must  follow  Stat(' 

definitions  for  hahililative  .services  and 
devices  where  the  State  choo.ses  to 
specifically  define  this  categorv 
;  inirsnant  to  45  CFR  1. '5(3.  linff);  When  a 
Stale  choo.ses  not  to  define  this  categorv 
and  any  OPM-.selected  EHf3-henchniark 
plan  lacks  cox-erage  of  hahililative 
.services  and  devices,  CPM  mav 
determine  what  to  include  in  this 
category. 

I  (^omniHnts:  All  commenters 

snpjiorted  Ol^M’s  intention  to  include 
hah.htative  .services  and  devices  in  the 
MSI  .s.  However,  they  di.sagreed  on 
whether  xve  should  defer  to  Stall' 

I  definitions  or  have  Ol’M  define  a 
specific  set  of  hahililative  .services  and 
dex'ices  that  each  MSP  miist  cover. 

Some  asked  that  xve  recjiiire  paritv  in 
•scope,  ainoimt,  and  duration  for  ' 
hahililative  and  rehahilitative  .service.s. 
IJtlier  commenters  .snj)|)orled  our 
propo.sod  a])j)roach  for  xvhen  a  State 
chooses  not  to  define  the  categorv  of 
When  this  happens.' xve 
u’lll  determine  xvhal  hahilitativo 

IT'  "i-mxr included 
n  an  Ol  M-selected  EH13-henchniark 
plan.  One  coininenter  suggested  that  xve 
refer  to  hoth  hahilitativo  “.services  and 

K  m'rf  ’  as  we  do  in 

?}8()().1()5(c)(4). 

Basponsn:  Rased  on  the  comments,  xve 
u’l  I  (hrect  MSPP  i.ssners  to  follow  State  ' 
definitions  of  hahihtatix'e  .services  and 
devices  xvhere  they  exi.st  and,  xvhere 
hey  do  not  exi.st.  (3PM  will  consider 
tlie.se  commenls  during  MSld^  contract 
negotiation.  We  are  adopting  proiiosed 
800.1  ().5(c)(:i)  as  final,  xvith  the  one 
technical  correction  mentioned  above 

fnM500.105(c)(4).OPMpropo.sed  ’ 

inr  years  2014  and  2015 
t)I  M  s  EH13-henchmark  plans  would 
also  inchide.  for  each  State,  anv  State- 
nuimred  henefils  enacted  hv  13ecemher 

mi’if?”’  'i  in  a  State’s 

UfR-henchmark  plan  or  specific  to  the 
market  m  which  the  MSPP  issuer  offers 
coverage.  Accordinglv.  lhe.se  Statc'- 
ie(iiiired  henefits  would  he  treated  as 
part  of  the  EH13.  Hoxvever,  con.sislent 
with  4.5  CFR  155.170.  OPM  propo.sed 
hat  State-re(]iiired  henefits  enacted  after 

Decemher  .'31. 2011.  would  he  in 
addition  to  the  EHI3.  Under  .section 
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1334(c0(4)  of  the  Affonlal)lo  Caro  Aot.  a 
State  must  assume  the  cost  ' 

additional  benefits  over  tlie  hH13  by 
making  payments  either  tu  ‘ 

(,r  on  behalf  of  the  enrollee  to  the  MSI  1  <1 

issuer,  if  applieable.  An  MSlMMssner 

must  ealc.ulate  and  reimrt  the  (:osts  ol  -  1^^ 

additional  State-reciuired  benelits 

pursuant  to  800.  U)5(e).  Hus 
is  also  consistent  with  45  (d'K  1.>.>.170. 
f.’fujimen/.s;  Most  commenters 

supported  the  inclusion  of  State- 

nupurtnl  benefits  btdore  December  .31 . 

201 1 .  However,  one  commentei 

o,)posed  the  inclusion  of  State-reciuired  _ 

iHmefits.  Another  coinmenter  sta  ed  that 
the  cutoff  date  for  inclusion  ol  State- 
reiudred  benefits  sbouUl  be  November 
2o!  2012.  the  date  when  the  proposed 
I'HB  rule  was  published.  j.) 

Ut^sponse:  We  are  making  no  changes 
to  §  800.1 05(cK4),  because  it  is 
consistent  with  standards  applmable  to 
Qlirs  at  45  CFK  155.170.  1, 

Comnwnts:  Several  commenters  i, 

recommended  that  State  payments  tor  ^ 

.State-required  benefits  above  the  bH13 
Inmcbmark  be  made  only  to  issuers  ^ 

instead  of  allowing  .States  the  option  ol  ^ 
making  payments  to  either  issuers  or  t 

enrollees. 

lirsponsa:  We  are  making  no  changes  | 

to  proposed  §  800.105(e).  ' 

consistent  with  section  i:3.34(c)(4)  ol  the 
Affordable  Care  Act ,  as  well  as 

standards  applicable  to  QllPs  at4.iCd-K 

155.170. 

In  §800. 105(d),  OPM  iiroposed  that 
an  MSPP  issuer’s  benefits  package, 
including  its  prescriiition 
be  submitted  to  and  approved  by  Ol  M. 
which  will  determine  whether  a  benelits 

package  proposed  by  an  MSPlMssuer  IS 

substantially  equal  to  an  EHB- 
benchmark  plan,  in  acicordance  with  the 
requirements  set  forth  by  HHS  m  the 
iiroposed  EHB  rule.  In  determining 
whether  an  MSPP  issuer’s  bene  it.s 
iiackage  should  be  approved,  Ol  M 
proposed  to  follow  the  HHS  approach 
set  forth  at  45  CFR  150.115.  ^ 

and  150.125.  Section  150.115(b)  of  title 
40  Code  of  Federal  Regulations,  allows 
issuers  to  make  benefit  substitutums 
within  each  EHB  c:ategory  and  directs 
issuers  to  submit  evidence  ot  actnarial 
equivalence  of  substituted  benelits  to  a 
State.  We  recpiested  comments  on 
whether  MSPP  issuers  should  submit 
evidence  of  actuarial  eipiivalence  ol 
substituted  benefits  to  OPM  in  addition 
to,  or  in  lieu  of,  their  submission  to  a 
.State. 

Ctmmwnls:  Manv  aoniuHintors 

ll.al.  il  MSI'F  issv.orsarc 
allowed  to  make  actuarially  eijuivalent 
substitutions,  evidence  sbould  be 
submitted  to  both  States  and  Cl  M. 


liHsponsti:  We  are  adopting  3bc 
proposed  §8(K).105(d),  and  we  will 
work  collaboratively  with  State 
regulatory  officials  during  the  MSI  1 
application  ])r(H:ess  to  ensure  they 
receive  evidence  ol  actuarial 
equivalence  of  substituted  benelits. 

In  reviewing  an  M.SPP  issuer  s 
proposed  benefit  design.  CPM  plans  to 
review  an  MSPP  issuer’s  benelits 
package  for  discriminatory  benebt 
design,  consistent  with  .section 
1 :3()2(l))(4)  of  the  Altordable  (.are  A(.t 
and  45  CFR  158.1 10(d),  158.110(e).  and 
158  125,  and  will  work  closely  with 

States  and  HHS  to  identify  and 

investigate  any  potentially 
discriniinatorv  benetit  design  in  MSI  s. 

In  summarv.  we  are  adopting 
proposed  §800.105  as  final,  with  the 
change  described  above  relating  to 
srami;.r.liz«nH.non.  .iosisns- Wo  also 
are  making  minor  tec:bnical  corrections, 
including  bv  inserting  a  reference  to 
both  babilitative  “.services  ami  devices 
in  §800.105(c)(;3)  to  be  consistent  with 
§  800.105(c)(4). 


Co.st-Sbaring  Limits.  Premium  lax 

Credits,  and  (3ost-Sbaring  Reductions 

(§800.108)  In 

In  §  800.108(a).  CPM  proposed  that.  in 
for  eac.b  MSP  it  offers,  an  MSPP  issuer  M 
must  ensure  that  the  cost-sharing  In 

provisions  of  the  MSP  comply  wi  ll  „ 

section  i;302(c)  of  the  Affordable  (.are  „ 
Act  as  well  as  anv  applicable  standards  x, 
set  bv  CPM  or  1 11  IS  in  regulations.  1  be  c 
HILS  standards  are  set  lortb  in  45  (.1‘  n 

158.1 80.  In  §800.108(1)). 

that  an  MSPP  issuer,  for  each  MM  it  x 

offers,  mu.st  ensure  that  an  eligible  [ 

individual  rec.eives  advance  payments  , 

of  premium  tax  creilits  under  section  ; 

'3813  of  the  Internal  Revenue  (.ode  (the 
Code)  and  cost-sharing  reductions  under 

section  1402  ot  the  pp  ‘‘ 

This  provision  would  establish  MSI  1 
issuer  resiionsibilities  under  sec.tion 
l'3'34(c)(8)(A)  of  the  Affordable  Care  Act. 
which  specifies  that  an  individual 
mirolled  in  an  MSP  is  eligible  for  the 
inemium  tax  credits  and  cost-sharing 
reductions  in  the  same  manner  as  an 
individual  who  is  enrolled  in  a  Q  H  • 

We  clarify  that  under  §  800.108(b), 

MSPP  issuers  must  conqily  with  the 
same  standards  as  QHP  issuers, 
including  applic:able 
sections  1402(a)(2)  and  1412(c;)(2)(  3) 
the  Affordable  Care  Act  and  45  (.I'R  pad 
n  1 58,  subpart  E.  CPM  may  issue 

additional  guidance  regarding  any 
nniciue  issues  faced  by  MSI 

We  received  comments  on  this  sec.tion 
o  from  a  broad  spectrum  of  consumer  and 
,t  professional  organizations  and  a  tew 
individual  States.  In  general,  our 
intention  is  to  recpiire  MSPP  issuers  to 


coinplv  with  Exc.bange  rules  tc)  ensure 
that  MSPs  operate  on  a  level  playing 
field  with  other  issuers  operating  m  tlie 
Exc-.banges.  To  the  extent  any  rules 
..overning  MSPs  differ  from  those 
"overning  QHPs.  CPM  will  design  them 
U)  afford  the  MSPs  and  MSPP  issuers 
neither  a  competitive  advantage  nor  a 
disadvantage  with  respect  to  other  plans 
offered  on  the  Exchange. 

Cownwnts:  Some  commenters 
n.quested  that  CPM  clarify  its 
roc  uirement  that  MSPPs  must  comply 
with  State  t;o.st-.sbaring  restrictions. 

Response:  It  is  onr  intention  to  require 
MSPP  issuers  to  follow  HHS  rules 
regarding  cost-sharing  exc.ept  when 
State  laws  impose  stricter  requiremen  s 
for  their  Exchanges.  In  the  event  a  Sta  e 
standardizes  cost-sharing  arrangeinents 
and  these  standards  comply  wi  b  fiHS 
regulations,  an  MSPP  issuer  will  also  be 
rerpiired  to  c;omply  with  State  standards 
for  cost-sharing. 

(Uwnnents:  One  group  of 
sm-gested  that  CPM  recpiire  an  MSI  to 
cxiver  ont-of-network  subspecaalty  c;are 
with  the  same  c.ost-sbaring 
arrangements  as  in-netwoik. 

Response:  As  ac.knowledged  in  our 
final  ai)plic:ation  for  the  MSPP,  we  may. 
in  some  c.ircaimstaiic.es.  akso  recpiirci 
MSPP  issuers  to  jirovide  in-network 
benefits  for  servic:es  from  c.ertain  out-o  - 
network  providers;  however  this  would 
not  be  clone  through  rulemaking.  We 
.s  will  take  these  c-.oinments  under 

!  c;c)nsicleration  during  our  c.ontrac;t 

negotiation  with  MSPP  i.ssuers. 

)d  Conc;erns  about  the  c.ost -sharing 

variation  for  American  Indian/Alaska 
Native  families  who  want  to  pure  base 
s  cbilcl-onlv  c.overage  are  not  within  the 
scaipe  of  CPM’s  rulemaking  authority 
1  The  Exc-.banges  and  HI  IS 
del-  all  plan  variations  between  MM  1 
a:t.  is.suers  and  potential  enrollees  pist  as 
’  tbev  will  do  for  families  partic.qjating  m 
the  QHPs.  However,  where  ‘‘PPi'^M’r^' 
Ac;t.  C3PM  will  cxiordinate  c.losely  with  HI  . 

on  areas  of  special  c.oncern  for 
I  Americxm  Indian/Alaska  Native  adults 

g  and  children. 

1  \V(!  are  adopting  proposed 

'  §  8()().188(a)  as  final,  with  no  c:hanges. 

and  we  are  making  tec;hnic:al  c-.hanges  to 

!  §800.108(1)). 

Levels  of  C.overage  (§  800.107) 


In  §800.107,  we  proposed  that  an 

MSPP  kssner,  like  a  QHP  issuer 

partic;ipating  in  Exchanges  must  oiler  at 
least  one  plan  at  the  silver  level  of 
coverage  and  one  plan  at  the  gold  level 
of  cxiverage  in  each  Exc.haiige  in  ^ 

the  issuer  is  c:ertiliecl  to  olfer  an 
pursuant  to  a  contract  with  CPM.  Cl  M 
will  use  its  disc.retion  about  whether  an 
MSPP  issuer  may  offer  jiroclucts  in 
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addition  to  tlie  nHiuired  gold  and  silver 
protlucts. 

We  also  j)ro|)o.sed  that  an  M,SPP  i.ssner 
must  oiler  a  child-oidy  j)lan  at  the  same 
levtd  of  coverage  as  any  lundth 
insurance  coverag»!  oflenul  to 
individuals  who,  as  of  the  hiiginning  of 
the  |)lan  year,  have  not  attaimul  the  age 
of  21.  Ol’M  |)roj)o.s(!d  that  MSl’P  i.ssners 
must  comply  with  applicable  111  IS 
nuiuirements  to  offer  i)lan  variations 
that  will  riMluce  or  eliminate  cost- 
.sharing  for  eligible  enrol l(!(!s  pursuant  to 
section  1402  of  the  Affordable  Care  Act. 
Any  M.SP  plan  variations  will  lx; 
suhinittiid  to  OPM  for  niview  and 
approval,  and  OPM  will  coordinate  its 
approach  to  them  with  tlm  final  HHS 
notice  of  benefit  and  payment 
parameters  for  2014.  QPM  will  exercise 
this  di.scretion  to  promote  the  best 
interests  of  mirollees  and  jmtential 
enroll(!es  in  the  MSPP  and  to  ensure 
ad(!quate  administrative  oversight  of 
each  M,SF  and  MSPP  issuer. 

A  number  of  comments,  although 
informative,  relate;  to  issues  that  do  not 
fall  within  the;  scope;  eef  OFM's 
nde;making.  In  general.  e)ur  intentieni  is 
te)  elire;e:t  M.SFF  issuers  te)  e:om|)lv  with 
.State;  reHpiirements  relateel  te;  the; 
e)ffe;ring  of  le;ve;l.s  e)f  e:e)ve;rage;.  ine:leieling 
hut  met  limite;el  tee  .stanelardize;el  he;ne;fit 
ele;.signs  anel  tie;rs. 

(A)ini}u;nts:  .Seeme;  e:e)mme;nte;rs 
re;e:e)mme;nele;el  that  OPM  re;e]eure;  e)r 
e;ne:e)urage;  M.SPP  issue;rs  te)  eeffer 
e;e)ve;rage;  he;ye)nel  ge)lei  anel  silve;r  plans. 
The;  sngge;stie)ns  ine:lnele;el  re;epiiring 
M.SPP  isseie;rs  te)  e)f  fe;r  e)ne;  e)r  me)re;  e)f  the; 
fe)lle)wing:  At  le;ast  eene  hreenze;  i)lan:  a 
|)lan  in  heeth  the;  MSP  anel  .State; 

Me;elie:aiel  pre)gram:  anel  e:atastrophie: 
e;e)ve;rage;. 

lUisponsti:  The;  Afforelahle  ('.<ire;  Ae;t 
re;e|nire;s  e;ae;h  M.SPP  issuer  te)  e)ffe;r  l)e)th 
a  gold  anel  silver  i)lan.  OPM  will  ne)t 
re;epiire  bronze  e:overage  threeugh  this 
reegidation.  hut  has  the;  elise:re;tion  to 
apj)re)ve;  e)the;r  le;ve;ls  of  e:e)ve)rage  threeugh 
e;e)ntrae;t  ne;ge)tiatie)n  with  issuers. 
The;re;fe)re;,  where;  a  .State  allows  it.  we; 
will  e:e)n.siele;r  plans  that  eeffer 
e:atastre)phie:  e)r  hreenze  le;ve;ls  e)f 
e;e)ve;rage;.  We;  will  also  e:e)nsiele;r 
ap])lie;ants  te)  the;  M.SPP  that  preepeese;  to 
offer  an  M.SP  in  the  Pxe:hange;  anel 
.sinudtane;e)uslv  |)roviele;  e:e)ve;rage; 
threeeigh  a  .State;  Me;elie;aiel  preegram.  We; 
agrex;  with  e:e)mme;nte;rs  that  this  weeedel 
n;due;e;  the;  potential  for  gaps  as 
e:e)nsume;rs  transition  he;twe;e;n  Me;elie:aiel 
anel  Rxe;hange;  e;ligihility.  He)we;ve;r.  we; 
de)  not  have;  autheerity  to  re;ejuire;  M.SPP 
issuers  te)  partienpate;  in  Me;elie;aiel. 

No  e:hange;s  are;  ne;e;ele;el  in  §800.1 07  in 
light  of  the;  e:omme;nts  we;  re;e;e;ive;d. 
The;re:fe)re;.  we;  are;  adeepting  ])re)pe)se;ei 
§800.107  as  final,  with  no  change;.s. 


Asse;.ssnie;nts  anel  l].se;r  Fe;e;s  (§  800.108) 

The;  |)re)|)e)se;el  rede  pi'oviele;s  OPM 
eliscre;tie)n  te)  ce)lle;ct  an  asse;.ssme;nt  e)r 
eise;r  fe;e;  frenn  M.SPP  i.sseie;rs  iis  a 
e;onditie)n  e)f  p;irtie;i])aling  in  the;  M.SPP. 
The  |)re)pe)se;d  rede;  eiLso  ele;.se:rihe;s. 
generally,  that  any  OPM-e:e)lle;e;te;el 
a.sse;ssme;nts  anel  u.ser  fe;e;s  would  he;  te) 
e;e)ve;r  the;  .lelministrative;  e:osts  e)f 
l)e;rfe)rming  the;  e:e)ntrae:ting  and 
e:e;rtifie;atie)n  e)f  MSPs  anel  of  e)pe;rating 
the;  pre)gram,  feme:tie)ns  typie:ally 
e:e)nehicte;d  throeigh  an  Hxe:hange;  fe)r 
Q1  IPs. 

(A)innu!nis:  .Some;  e:e)mme;nte;rs  aske;el 
OPM  te)e:e)nfirm  that  MSPP  issuers 
woidd  pay  any  .State;-hase;el  Fxe.hange; 
eise;r  fe;e;s  in  aelelition  te)  the;  M.SPP- 
spe;e;ifie:  asse;ssm(;nts  or  u.se;r  fees.  The;se; 
e:e)mme;nters  were;  e;e)ne:e;rne;el  that  any 
aelministrative;  fe;e;  above  and  h);ye)nel  the; 
Exedi.mge;  fe;e  e:hiirge;el  to  QllP  issue;rs  is 
ehiplie:ative  anel  e:e)edel  le;ad  to  a 
e:e)mpe;titive;  eli.saelvantage;  for  M.SPP 
isseiers.  One;  e:onmu;nte;r  aske;el  how  the; 
proe;e;ss  feer  ])aying  a.sse;ssn\e;nts  anel  user 
fe;e;s  te)  OPM  we)nld  we)rk. 

Jh^sponsa:  In  this  final  rule;.  OPM  is 
pre;.se;rving  its  eli.scre;tie)n  to  e:e)lle;ct  an 
M.SPP  as.se;ssme;nt  e)r  u.ser  ie;e;.  iinel 
e:larifie;s  that  it  may  I)e;gin  e:e)lle;e;ling  the 
fe;e;  in  201.'):  OPM  eloes  not  inteaid  to 
e;e)lle;e:t  ;m  as.se;.ssme;nt  e)r  u.ser  fe;e;  in 
2014.  The;  eise;r  lee;  e;e)uld  he;  u.se;d  to  fimel 
OPM  ae:tivitie;.s  eiire;e:tlv  re;l:ite;d  te)  M.SPP 
e:e;rtifie:atie)n  and  aelministration.  We; 
e;mT(;ntly  e;stim;ite;  that  any  future 
a.sse;ssme;nt  e)r  fe;e;  weeedd  he;  ne)  me)re; 
than  0.2  ])e;re:e;nt  e)f  premiums. 

The;  M.SPP  iise;r  fe;e  weeidel  ne)t  he;  a 
substitute;  leer  any  use;r  fe;e;  eer  asse;.ssme;nt 
im])e),se;el  by  a  .State;-hase;el  Exe:hange;  or 
Fe;ele;rally-fae;ilitate;el  Exe:hange;.  Rather. 
OPM  inteaiels  fe)r  any  M.SPP  eiser  fe;e;  it 
e:e)lle;e;t.s  te)  he;  e)ff.se;t  against  any  .State- 
h.i.seel  Exe:h;mge  or  Fe;elerally-fae;ilitate;el 
Exchange;  eiser  fe;e  that  the  MSPP  issue;r 
must  pay.  This  offse;!  weeulel  jireserve;  a 
level  |)laying  fielel  fe)r  M.SPP  is.siie;rs. 
IJneler  this  appre)ae:h,  the;  M.SPP  issuers 
weiulel  pay  the;  .same;  teital  as.se;.s.sme;nt  e)r 
usea'  fe;e;  te)  partie:ipate  in  an  Exchange;  as 
all  other  QHPs  partie:ipating  in  that 
Exe;hange;.  In  aelelitie)n,  this  proe:e;ss 
we)ulel  alle)W  the;  Exe:hange;s  te)  re;e:e;ive 
the;  hulk  e)f  the;  user  fe;e;  freem  M.SPP 
issue;rs  te)  e;e)ve;r  the;  Exe:hange;  e:e)sts. 
while  alse)  ])re)vieling  a  marginal  ame)unt 
te)  fiinel  the;  e:e;rtifie;atie)n  ae;tivitie;s  that 
OPM  will  j)e;rfe)rm  in  the;  plae.e;  of  an 
Exe;hange;  with  re;si)e;e:t  to  the;  M.SPs. 

OPM  weeulel  issue  further  guielane:e;  in 
aelvane;e;  e)f  e:e)lle;cting  any  nse;r  fe;e;s  in 
201.').  For  e;xam])le;,  OPM  woulel  preeviele; 
instrue:lie)ns  e)n  whe;the;r  M.SPP  issuers 
shoulel  pay  the;  M.SPP  peertieen  e)f  the;  use;r 
fe;e;  to  OPM  anel  ])ay  separately  the; 
halaneie;  e)f  the  .Stale;-hase;el  e)r  Imelerally- 


fae;ilitate;el  Exe;hange;  user  fe;e;  te)  the;  .State 
e)r  l  llI.S.  as  a])propriate;. 

(A)iuini;nts:  .Se;ve;ral  e:e)mme;nte;rs 
wanteel  meere;  ele;tail  aheeut  OPM’s  e:e)sts 
fe)r  e;e;rtifying  anel  aelministering  the; 

M.SPP  anel  te)  what  use;  the;  a.sse;ssme;nt 
e)r  use;r  fee;  weeulel  he;  put.  One; 
e:e)mme;nte;r  sugge;ste;el  eliminating  the; 
asse;ssme;nt  eer  iise;r  fe;e;  sine;e;  M.SPP 
aelministratie)!)  is  a  fime:tie)n  e)f  OPM. 

/fe^.s/ieinse;  As  state;el  in  the;  pre)])e)se;el 
rule;,  the;  M.SPP  as.se;s.sme;nt  e)r  use;r  fee; 
we)ulel  he;  u.se;el  feer  OPM's  M.SPP 
fune:tie)ns  fe)r  aelministratie)!).  ine;lneling 
e;nte;ring  inte)  e;ontrae:ts  with.  e:e;rtifying, 
re;e:e;rtifying,  ele;e:ertifying,  anel 
e)ve;r.se;e;ing  M.SPs  anel  M.SPP  issuers  fe)r 
that  plan  ye;ar.  OPM  will  e:e)mmunie:ate 
sue:h  e:e)sts  te)  M.SPP  issuers  anel 
Exe:hange;s  when  available.  'I’lie  M.SPP 
u.se;r  fee;  is  similar  to  a  fe;e  that  OPM 
ce)lle;e;ts  anel  u.se;s  to  aelministe;r  e;e)ntrae:ts 
for  the;  FEUBP  anel  will  only  he;  useel  te) 
aelministe;r  the;  M.SPP  as  it  i)e;rfe)rms  plan 
manage;me;nt  fune:tie)ns  similar  to  .State;- 
haseiel  anel  l'’e;ele;rally-fae:ilitate;el 
Exe:hange;s. 

Neetwork  Aele;eiuae;y  (§800.100) 

OPM  pre)pe)se;el,  in  §800.100,  a 
stanelarel  fe)r  ne;twe)rk  aele;eiuae:y  fe)r  the; 
M.SPP  that  n)irre)rs  the;  HH.S  stanelarel  se;t 
feerth  in  4.')  (;FR  1.')().2.'10  anel  is  inte;nele;el 
te)  e;nsure;  that  an  M.SP’s  se;rvie:e;s  are; 
available;  te)  all  e;nre)lle;e;s.  (;e)nsiste;nt 
with  the;  Exe:hange;  final  rule;’s  alignment 
with  the;  NAIC  Moele;!  Ae:t.  OPM 
l)re)pe).se;el  elire;e:ting  an  M.SPP  issiie;r  te) 

(1)  maintain  a  ne;twe)rk  that  is  suffie:ie;nt 
in  the;  number  anel  tvpe;s  e)f  ])re)viele;rs  te) 
e;nsure;  that  all  servieies  will  he 
ae;e;e;.ssil)le;  withe)ut  re;ase)nahle;  elelay  fe)r 
e;nre)lle;e;s:  (2)  e)ffer  a  provieler  netwe)rk 
that  is  e:e)nsiste;nt  with  network 
aele;eiuae:y  ])re)visions  se;t  forth  in  se;e:tion 
2702(e:)  of  the  PH.S  Ae:t:  anel  (3)  offer  a 
provieler  neitweirk  that  ine:hiele.s  essential 
e;e)mmunity  ])re)viele;rs  in  ce)mpliane:e; 
with  4.5  CFR  1.5().23.5.  OPM  intenels  feer 
an  M.SPP  issue;!'  to  make;  its  preevieler 
elire;e;tory  available  to  the  Exe:ha!ige;  for 
e)nli!ie;  p!!hlie:atie)n  anel  te)  j)e)te;ntial 
e;!ire)lle;e;s  in  harel  e:e)])y,  u|)e)!i  re;ep!e;st. 
The;  pre)i)e)se;el  re;g!!latie)n  state;ei  that 
OPM  we)!!lel  issue;  g!!ieli!ne:e  e:e)!ilai!iing 
the;  e:rite;ria  anel  staeieherels  that  OPM  will 
!!se;  te)  eleetenuine;  the;  aele;ep!ae:y  e)f  a 
pre)viele;r  ne;twe)rk.  In  iielelitie)!),  we; 
se)lie;ite;el  e’,e)!i!!ne!it  e)!i  .State;  lie:e;ns!!re; 

:!nel  .eny  isseees  for  M.SPs  with  re;spe;e:t  te) 
.St;!te;-spe;e:ifie;  ne;twe)rk  aele;ei!i;ie:y 
re;ei!!ire;!ne;!its. 

Coiniiu^nts:  .Some;  e:e)!mne;nte;rs 
re;e;e)!!une;!iele;el  that  netweerk  <!ele;e|!!ae:y 
pre)visie)ns  ieie.leeele;  si)e;e:ifie:  i)re)viele;r 
ty|)e;.s.  sue:h  as  e:e;rtifie;el  re;giste;reel  !U!rse; 
i!!ie;sthe;ti.sts.  tribal  health  e:are;  pre)viele;rs, 
chire)prae:tic  ])hysicians,  e)])te)me;tri.sts, 
;!!iel  Christian  Scie;ne:e  providers.  .Seeene 
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conuiKMiters  also  stated  that  OPM 
sliould  prohiliit  discrimination  against 
sj)(;(:ific  provide;!'  types.  A  few 
coininenters  recommended  that  OPM 
r(;(]uire  MSl’P  issuers  to  tidopt  a 
.st.mdard  Indiiin  Addendum  tor 
conti'iicting  with  tribal  health  care 
provitlers. 

Haspnnsa:  While  tin;  M.SP  network 
adeeiuacy  standard  should  jjrovide 
iicce.ss  te)  a  range  ot  heiilth  c;u'e 
])roviders.  specifying  the  inclusion  of 
s])ecified  provider  tvpes.  l)(;yond  what  is 
re(|uired  under  the  Affordable  Ciare  Act 
for  QUi^s  (e.g.,  es.sential  community 
l)roviders),  would  detnict  from  tin; 
larger  issue  of  broadly  ensuring 
iiffordahle  iiccess  to  tlie  full  range  of 
coven;!!  services.  Accordingly,  the  final 
rule  retains  the  language  in  proposed 
§  800.1  ()t)(a)  that  reciuires  MSPP  i.ssuers 
to  maintain  networks  that  include 
sufficient  numbers  and  types  of 
providers  to  ensure  all  services  will  hi; 
iicce.ssihle  without  unreasonable  delay. 
This  includ(;s  providers  re])resenting 
medical,  surgical,  pediatrit:,  mental 
h(;alth,  and  allied  he.ilth  disciplin(;s  to 
meet  the  antici])ated  health  care  n(;i;ds 
of  ii  divers!;  pati!;nt  ])opulati!)n.  We 
a!:kn!)wl!;!lg!;  the  imp!)rtan!:e  !)f  helving 
.stan!lar!ls  in  |)l<i!:!;  t!)  jirevent 
!lis!;riminati!m  against  sp!;!;ifi!;  ])r!)vi!l!;r 
ty])!;s,  l)!;!::m.s!;  a  variety  !)f  pr!)vi!l!;rs  is 
im])!)rtant  for  a!:!:!;.ssing  .s!;rvi!:!;s. 

1  hiwever,  we  believe  th;it  the  lum- 
!lis!;riminati!)n  .stan!lar!ls  .set  birth  in 
800.1 01  an!i  800.102  a!le!iuat!;ly 
lirohihit  !lis!;riminati!)n  iigainst  s])e!:ifi!; 
])rovi!l!;r  types.  OPM  will  reinlbr!:!; 
these  pr!)te!:ti!)ns  thniugh  its  !;!)ntra!;t 
n!;g!)tiations  with  MSPP  issuers. 

\Vith  regar!l  to  the  !:omments  !)n  the 
.stamlai'!!  In!lian  A!l!l!;n!lum.  OPM 
reinignizes  that  furnishing  MSPP  issuers 
with  a  stan!lar!l  ln!lian  A!l!l!;n!luni  to  a 
pr!)vi!l!;r  !:!)ntra!:t  may  make  it  easier  for 
MSPP  issuers  to  !:ontra!:t  with  In!lian 
pr!)vi!lers.  We  ar!;  awar!;  that  the  Oent!;rs 
for  Me!li!:are  aiul  M!;!li!:ai!l  S!;rvi!:!;s 
(CMS)  has  partner!;!!  with  the  ln!lian 
Health  Service  to  !l!;v!;lop  a  Draft  M!)!lel 
Qnalifie!!  Health  Pnigram  A!l!l!;n!lum 
for  !;!)ntra!;ting  h!;tw!;!;n  QHP  i.ssuers 
an!l  tribal  health  !;ar!;  provi!l!;rs. 
However,  CMS  has  not  require!!  that 
QHP  issuers  use  the  A!l!l!;n!lum  in  tli!; 
Hx!:hange  rule.  We  think  it  m!)re 
aiipnipriate  t!)  a!l!lr!;ss  this  issue  in  !)ur 
!:!)ntra!:t  n!;g!)tiati!ms.  We  will  !:!)ntinue 
t!)  !;!)!)r!linat!;  !:l!).s!;ly  with  (]M.S  !m  the 
u.s!;  of  the  stan!lar!l  ln!lian  A!l!l!;n!lum 
by  MSPP  issuers  when  !:!)ntra!:ting  with 
ln!lian  j)r!)vi!l!;rs. 

(k)mm(;nts:  A  few  !:!)mmenters 
r!;!:ommen!l!;!l  that  OPM  r!;!iuir!;  MSPP 
issuers  to  i:!)ntra!:t  with  “any  willing 
essential  !:ommunity  provi!l!;r." 
.Similarly,  a  few  coininenters  sugge.ste!l 


that  OPM  r!;!]uir!;  MSPP  issuers  to 
com|)ly  with  any  .State  laws  comierning 
“any  willing  iiroviiler”  or  “any  willing 
|)harma!:y." 

/fe.s'pon.s'c;  In  proposeil  ^  800.1 09(a)(.'l), 
Ol^M  ailojite!!  an  a])])roa!;h  that  mirrors 
that  of  HH.S  nigariling  iiudusion  of 
e.ssential  lamummitv  proviilers  for 
QHPs.  OPM  intemls  for  MSPP  i.ssuers  to 
ixmtraid  with  es.sential  ixinnmmitv 
jiroviilers.  We  ilo  not  inteiul  to  !:hange 
this  provision  of  the  jiropo.se!! 
regulation,  hut  we  wish  to  assure 
!;omm!;nt!;r.s  that  we  consiiler 

800.100(a)  ami  800.114  to  niiiiiire 
M.SPP  issuers  to  lannply  with  .State  “anv 
willing  proviiler"  laws. 

Cknuiuonts:  We  re!:eiv!;!!  some 
!:onmu;nt.s  relateil  to  stamlarils  for 
proviiler  ilirectories  under  jnojio.se!! 
§800.100(1)).  Overall,  !:ommenter.s 
.su])j)orte!l  the  propo.seil  stamlards, 
which  mirrore!!  the  HH.S  stamlarils  in 
the  Ex!:hange  final  rule.  However,  ime 
ixmnnenter  suggest!;!!  that  OPM  reipiire 
M.SPP  issuers  ti)  maintain  a  !le!li!:ate!l 
email  aihlress  that  priiviilers  anil 
I'.onsumer.s  ixnihl  ii.se  t!)  submit 
iiUKxairate  proviiler  !lir!;!:t!)ry 
infbrmati!)!!  for  ixirrei^iim.  In  aihlitiim, 
amither  ixmnnenter  reipiest!;!!  that  OPM 
sfr!;amlin!;  r!;!iuir!;m!;nts  for  ])r!)vi!f!;r 
!lir!;!;t!)ri!;.s  by  alhiwing  ilownhiailahle 
eleilrimi!:  v!;r.si!)n.s  in  phu:!;  !)f  har!l  !:opy 
ami  aviiiiling  r!;!iuiring  regular  upilates 
!)f  jn'iiviilers  a!:!;epting  new  pati!;nts. 

/fe.spon.se;  The  jinipiise!!  §800.100(!:) 
mirnirs  the  HH.S  appr!)a!:h  t!)  ])r!)vi!l!;r 
ilireilories  for  QHPs.  We  will  lamsiiler, 
iluring  the  M.SPl*  !;!)ntra!:t  n!;g!)tiati!)ns. 
tlu;  ixnnment  on  an  M.SPl’  issuer 
maintaining  a  ileiliixit!;!!  email  aiklress 
for  chang!;.s  in  priiviiler  !lir!;!:t!)rv 
informatiim.  With  regaril  to  the 
ixmnnenter  who  suggesteil  that  MSPl^ 
issuers  niit  he  required  to  proviile  a  haril 
!;oj)y  !)f  the  jinivider  ilireidory  to 
potential  enrollees  upon  reipiest,  this 
suggestion  conflicts  with  HH.S 
stamlarils. 

Coiunwnts:  Wi;  reiaiivi;!!  numerous 
ixmiments  relateil  to  establishing  a 
uniform  M.SPP  n!;tw!)rk  ailequacy 
stamlaril.  Many  coininenters  iliil  not 
siqiport  Ol^M  ileveloping  a  uniform 
stamlaril  for  the  MSl’P.  These 
ixmimentiirs  suggesteil  that  not  ajijilying 
the  .same  stamlarils  to  all  QHPs  ami 
M.SPs  within  a  .Stiite  woiilil  liiail  to 
ailviirse  .seliii^ion  ami  market 
ilisloixition,  ami  vvoulil  not  he  in  the 
best  interiists  of  ixmsumers,  though  they 
iliil  not  siihmit  any  eviiliiiu:!;  to  support 
these  contentions.  .Speinfically,  two 
ixmnnenters  iilentified  States  that  hail 
existing  network  aileipiaiw  stamlarils  for 
manageil  ixire  proilucts  ami 
reixmnnemleil  that  an  M.SPP  issuer 
ixnnply  with  those  .stamlarils. 


Conversely,  many  other  iximmentiirs 
recommenileil  that  OPM  establish  a 
national,  uniform  .stamlaril  for  network 
adequac.y  for  the  M.SPP.  These 
coininenters  indicated  that  a  uniform 
.standard  would  he  considered  a  critical 
comi)onent  of  the  M.SPP  and  is 
especially  im|)ortant  in  ensuring  that 
M.Slks  provide  reasonable  and  timelv 
acce.ss  to  health  care. 

/fe.s/wn.se;  OPM  recognizes  that  many, 
though  not  all.  .States  direct  health 
insuranc.e  is.suers  to  evaluate  the 
adequacy  of  their  provider  networks  on 
an  ongoing  basis  and  monitor  network 
ailequacy  in  their  traditional  role  of 
regulating  health  insurance.  Based  on 
comments  received  on  the  proposed 
rule,  and  informed  by  previous 
comments  concerning  the  RFl  and  the 
draft  application,  we  have  adojited  an 
approach  under  which  the  M.SPP  will 
establish  a  uniform  .standard  for 
network  adequacy  using  time  and 
distance  standards  that  are  based  on 
tho.se  published  by  (]M.S  for  Medicare 
Advantage  plans  (for  providers  and 
facilities)  and  Medicare  l^irt  D  (for  retail 
pharmacies),  wliich  we  note  meet  the 
QHl’  network  standards  in  4.'!  CiFR 
!.')(). 230.  For  2014,  we  will  assess  M.SPP 
issuers’  conqiliance  with  the.se  time  and 
distance  standards  for  a  broad,  diver.se 
list  of  |)rovider  types  and  facility  types, 
which  we  believe  adequatelv  reflects  the 
ability  of  an  M.SPP  issuer  to  assure  that 
all  .services  will  he  accessible  without 
unreasonable  delay  for  enrollees.  More 
information  is  available  in  our  final 
MSld’  ajijilication  that  was  published 
on  lanuary  18.  2013,  on  the  Federal 
Business  Opportunities  Web  site  at 
WWW’. F BO. gov  under  solicitation 
numher  OPM3.')-12-R-0000,  Multi-.State 
l^lan  Program. 

In  the  fir.st  year  of  the  M.SPP.  we  will 
apply  only  the  M.SPP  standard  for  M.Sl’P 
issuer  networks,  and  in  future  years  may 
require  an  M.SPf’  issuer  to  meet  .State 
network  standards,  if  apjiropriate  and  in 
the  best  interest  of  M.Sl^  enrollees. 
Accordingly,  we  are  adojiting  propo.sed 
§800. 100  as  final,  with  no  changes; 
however,  we  will  continue  to  consider 
the.se  comments  during  the  M.Sl’P 
contract  negotiations. 

.Service  Area  (§800.110) 

In  §800.110,  OPM  inopo.sed  that 
M.SPP  issuers  comply  with  the  service 
areas  defined  by  Exchanges,  hut  this 
does  not  nece.ssarily  require  that  an 
MSI’  he  offered  in  all  defined  service 
areas.  We  also  proposed  that  for  eac.h 
State  in  which  the  M.SPl’  i.ssuer  does  not 
offer  coverage  in  all  service  areas,  the 
MSPP  issuer's  a])|)licalion  for 
participation  in  the  M.SPP  and  the 
information  it  submits  to  supjiort 


15570 


Federal  Register /  Yol.  78,  No.  47 /Monday,  March  11,  2013 /Rules  and  Regulations 


naiewal  of  a  contract  must  include  a 
plan  for  offering  coverage  throughout 
the  State.  We  sought  connnent  on 
whether  M.SFl’  issuers  should  he 
riMluired  to  offer  M.SPs  in  all  service 
areas  hv  the  fourth  vear  of  partici|)ation 
in  the  MSPP. 

(k)mnit^nts:  We  receiv«ul  .some  sujjporl 
for  our  proposal  on  ser\  ic(;  areas  from 
a  connnenter  .stating  that  our  policy 
allows  MSIM’  issuers  time  to  develop  the 
ca|)acity  to  offer  coverage  throughout  a 
service  anui  and  this  will  enhance 
competition.  Several  coimnenters  were 
concerned  about  MSFP  issuers'  ability 
to  cherry-pick  the  anias  where  they  offer 
plans.  Some  coinmentt;rs  nicommended 
that  MSP  service  and  rating  areas  he 
aligned  to  pnu’ent  issiuirs  from  cherry- 
picking.  Another  conmnmter 
recommended  that  MSPs  he  reciuinHl  to 
comj)ly  with  the  service  area 
nMiuirements  applicable  to  all  other 
is.suers  in  a  State.  One  commenter 
recommended  that  MSPs  he  recpiired  to 
cover  geographic  service  areas  in  a 
particular  State  where  thev  are  licenscul 
if  their  licen.se  is  other  than  statewide, 
and  the  commenter  also  recommended 
that  MSPs  should  follow  the  same  rules 
as  QllPs.  conc(!rning  |)artial  rating 
regions.  Finallv,  .s(;veral  coimnenters 
were  concerned  that  our  projiosed 
policy  may  not  ensure  acce.ss  in  a 
meaningful  way  or  promote 
com|)etition. 

lUfsponsa:  Similar  to  our  response  to 
comments  on  §800. 104.  we  are  not 
prohibiting  MSPP  issuers  from  offering 
coverage  in  all  service  areas:  on  the 
contrarv.  we  encourage  them  to  do  .so  if 
they  have  the  cajiacity.  We  are  clarifying 
in  the  final  rule  that  MSPs  will  hi; 
reijuired  to  comjily  with  the  service  area 
re(iuirements  applicable  to  all  QHPs  in 
a  State.  We  are  not  making  anv 
additional  requirements  regarding 
partial  rating  regions  or  geographic 
.service  areas  in  States  with  certain 
licensure  laws  that  determine  .service 
area.  We  acknowledge  the  coimnenters’ 
concern  that  i.ssuers  mav  cherry-pick 
certain  service  areas.  However,  we 
believe  that  requiring  that  MSPs  he 
subject  to  the  .same  service  area 
reiiuirements  as  QHPs  will  create  a  level 
jilaving  field  and  |)revent  issuers  from 
cherrv-|)icking.  In  addition,  we  intend 
to  pay  sjiecial  attention  to  whether 
service  areas  include  rural  areas  and 
American  Indian/Alaska  Natives  during 
MSPP  contract  negotiations.  We  will 
evaluate  the  service  area  of  an  MSP  to 
ensure  that  it  has  been  established 
without  regard  to  racial,  ethnic, 
language,  health  .status-related  factors 
sjjecified  under  section  27()5(a)  of  the 
I’HS  Act.  or  other  factors  that  exclude 


specific  high-utilizing,  high-cost  or 
meilically-underserved  populations. 

Similar  to  our  changes  under 
§  800.1 04,  we  are  removing  the 
reipiirement  in  the  ])roposeil  rule  that, 
for  each  .State  in  which  tin?  MSPP  issuer 
does  not  offer  coverage  in  all  service 
areas,  the  MSPP  issuer  would  submit  a 
|)lan  on  expanding  coverage  throughout 
the  State,  luir  reasons  described  in  our 
respon.ses  to  comments  on  §800.104 
related  to  .statewide  coverage,  we  intend 
to  encourage  MSPP  i.ssuers  to  ex|)and 
coverage  and  will  assess  their  cajiacity 
to  do  .so  through  the  MSPP  contract 
negotiations. 

Accreditation  Reiiuirement  (§800.111) 

In  §  800.1 1 1 ,  OPM  iirojKised  a 
reijuirement  that  MSl’P  issuers  he  or 
become  accredited  consi.stent  with  the 
HHS  standards  for  QHP  i.ssuers.  We  also 
jiroposed  that  the  M.SPP  i.ssuer  must 
authorize  the  accrediting  entitv  to 
relea.se  to  OPM  and  to  Exchanges  a  copy 
of  the  MSPP  issuer's  most  recent 
accreditation  survey,  along  with  any 
survey-related  information  that  OPM  or 
an  Exchange  may  retiuire.  OPM  akso 
pro])osed  that  an  issuer  that  is  not 
accredited  as  of  the  date  that  it  enters 
into  a  contract  with  OPM  must  become 
accrisdited  within  the  timeframe 
e.stahlished  hv  OPM  in  accordance  with 
4.')  CER  104.'). 

(U)ninwnls:  Several  coimnenters 
recommended  that  OPM  set  a  timelrame 
for  accreditation  that  meets  the 
accreditation  timeframe  set  for  QHP 
i.ssuers  either  participating  in  Federally- 
facilitated  Exchanges  or  in  State-based 
Exchanges.  Some  coimnenters 
.su])j)orted  a  uni(|ue  timeline  for  MSPP 
issuer  accreditation. 

//e.s/jon.s’e;  OPM  intends  to  follow  the 
timeframe  for  aci:reditation  in  4.')  OFR 
1. ').'). 1043  and  similar  provisions 
adopted  hv  .State-based  Exchanges, 
though  we  are  reserving  the  authority  to 
set  our  own  timeframe  under  narrow 
circum.stances  that  take  into  account  the 
imiiiue  nature  of  the  M.SPP.  Due  to  the 
broad  geographic  coverage  re(|uired  for 
the  M.SPP,  M.SPP  issuers  mav  need 
additional  time  to  collect  data  on  local 
performance  for  accreditation. 

.Similarly,  a  groiqi  of  issuers  coming 
together  to  contract  as  an  M.SPP  i.ssuer 
under  a  common  .service  mark  may  need 
additional  time  to  coordinate  between 
accrediting  entities  or  among 
component  plans.  Adilitional  time  may 
also  he  re(|uired  if  a  component  ])lan  has 
])reviou.sly  been  accredited  by  an  entity 
other  than  the  accrediting  entities 
recognized  by  the  .Secretary.  Therefore, 
in  accordance  with  our  authority  under 
4.3  (IFR  1.3,3.104.3,  we  are  adopting  our 


jiroposed  approach  in  the  final 
regulation,  with  no  changes. 

Coinnwnl:  One  commenter 
recommended  that  the  M.SPP  issuer 
must  have  a  schedule  for  a  review  of 
policies  and  jn’ocedures  with  a 
recognized  accrediting  agency  during 
that  initial  year  and  have 
documentation  that  a  readiness  riiview 
for  accreditation  has  been  conqileted. 

/Je.spon.se;  OPM  will  consider  this 
comment  in  creating  contract  language 
for  M.SPP  i.ssuers  who  are  obtaining 
accreditation  in  accordance  with 
§800.1 11(c). 

('oininanl:  One  connnenter  asked 
OPM  to  c:larifv  how  consumers  will  he 
educated  about  the  differences  between 
an  accredited  and  unaccredited  plan; 
another  commenter  requested  that 
accreditation  surveys  he  made  ])ublic. 

Hasponsu:  Accreditation  status  of 
M.SPP  is.suers  (as  well  as  all  QHP 
issuers)  will  be  made  available  to 
consumers  through  Exchange  systems. 
No  change  in  the  regulation  is  needed. 

Oomment;  One  commenter  .suggested 
that  to  allow  a  group  of  independent 
insurance  issuers  to  jointly  offer  an 
M.SP,  accreditation  must  be  reipiired  at 
the  .State  level  rather  than  at  a  national 
level. 

/ie.s/Km.se;  M.SPP  issuers  will  be 
accredited  on  the  basis  of  local 
performance  in  at:cordance  with  the 
reipiirements  for  QHP  issuers  sjiecified 
in  section  1311  of  the  Affordable  Oare 
Act  and  4.3  OFR  1 .38. 27.3(a).  No  change 
is  reipiired  in  the  propo.sed  rule. 

Reporting  Reipiirements  (§800.112) 

The  pro])o.sed  §800.T12(a)  specified 
that  OPM  may  collect  such  data  and 
information  as  are  permitted  or  required 
hv  the  Affordable  Oare  Act  to  be 
collected  from  an  MSPP  i.ssuer.  OPM 
has  also  projiosed  to  collect  such  other 
data  and  information  as  it  determines 
necessary  for  the  oversight  and 
administration  of  the  MSPP. 

OPM  will  u.se  its  FEHBP  contract 
administration  as  a  model  for  reporting 
requirements.  Examples  of  rejiorting 
that  is  currently  required  for  FEHBP 
carriers  and  that  may  be  required  for  the 
MSPP  include  financial  rejjorts, 
])remium  payment  information, 
enrollment  reporting,  and  quality 
assurance  information.  *  OPM  will 
determine  the  data  and  information  that 
M.SPP  issuers  report  and  the  frequency 
and  jirocess  for  submitting  such  reports 
to  he  ])ubli.shed  in  future  guidance. 
Rejiorting  of  certain  types  of 
information  is  critical  for  OPM  to 


‘Ol’M's  Koiiliiio  Kiipoils  iiiul  .Suhiiiission.s 
n!(|uii(!(l  lor  MIHIJ  ciirriiirs  is  avnilalilo  al  liltj):// 
www.opw.f^ov/cciirwr/roports/infhxMsp. 
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im])l(;ni(;nt  and  administer  the  M,SPP. 

To  oversee  MSI’P  contracts.  OPM  will 
need  to  collect  certain  information  to 
ensure  the  integrity  of  the  MSPP,  to 
])rotect  enrollees,  to  jirevent  fraud  and 
ahiise,  to  monitor  (jnality  and  (|nalitv 
improvement,  and  for  other  pni'iioses. 

(j()iniii(;nis:  (iommenters  raised 
sev(!ral  issues  with  regard  to  M.SPP 
reporting  re(|nirements.  Many 
commenters  noted  that  MSPP  issuers 
shonld  com|ily  with  applicable  State 
and  Exchange  standards. 

lU^sponse:  VVe  note  that  §  800.1 1 5(e) 
riMjuires  MSPP  issuers  to  comply  with 
all  Fed(!ral  and  State  (juality 
improvement  and  rejiorting 
re(|nirements. 

Coniiiwnis:  Many  commenters  also 
urged  that  we  coordinate  with  States  on 
data  collection  to  avoid  dujilicative 
(ifforts.  .Some  also  asked  us  to  share  data 
with  the  public.  A  couple  of 
commenters  stated  that  QPM  should  not 
use  a  centralized  health  claims  data 
wariihouse  for  tlui  M.SPP,  hnt  adopt  a 
decentralized  apju'oach. 

H(^sponsH:  We  agree;  with  commenters 
that  our  apjiroach  to  data  collection 
should  he  coordinated  with  .States.  OPM 
intends  to  enter  into  MOUs  with  .States 
to  streamline  elata  coll(;ction  and  reduce; 
eluplie:ate;  re;])e)rling  re;eiinre;me;nts.  This 
rule;  eleies  not  aelelre;ss  spe;e:ifie:s  of  heiw 
OPM  will  e:e)lle;e:l  elata.  anel  e)ur  metheiel 
feir  elata  e;e)lle;e:tie)n  will  he;  ele;ve;le)pe;el  in 
future;  pe)lie:v  guielane:e;,  in  e:onsidtatie)n 
with  nils.  ' 

Oommey;/;  One;  e;e)mme;nte;r  stateel  that 
the;  M.SPP  she)idel  aeleipt  the;  pharniae;y 
l)i;ne;fit  manager  (PPM)  transpare;ne;y 
.stanelarels  that  OPM  has  e;stahlishe;ei  for 
the  FEMBP,  while  ane)ther  e:e)mme;nte;r 
e)ppe)se;el  sue:h  an  a])pre)ae;h. 

liesponsH:  PPM  transpare;ncy 
stanelarels  will  he  estahli.sheel  through 
the;  M.SPP  contrae;t,  anel  we;  will 
e:onsiele;r  the.se  comme;nts  in  elevelojiing 
e;ontrae;t  langiuige. 

(Minments:  .Several  e:e)mme;nte;rs  urged 
us  te)  aeleipt  s])e;e:ific  elata  e:olle;e;tie)n 
re;epnrements,  sne:h  as  annual  rejjeuts  e)n 
e;ach  health  ])lan,  ine:lueling  elata  eui  the; 
numl)e;r  e)f  e;nre)lle;e;s  re;e;e;iving  treatment 
lor  elrng  iinel  ale:ohe)l  eihu.se:  anel  M.SPP 
issuer  de;finitions  e)f  me;elie:al  ne;e:e;ssitv 
anel  riele;r  ])e)lie;ie;s. 

HasiJonse:  .Speeafie:  reporting 
re;eiuire;me;nts  may  ediange;  freiin  year  te; 
year  hase;el  e)n  the  neeels  e)f  the;  ])re)gram. 
Ae:corelingly,  sue:h  i.ssues  are;  me)re; 
apj)re)j)riate;ly  aelelres.seel  threyugh 
e;e)ntrae:t  ne;ge)tiatie)ns,  rather  than  this 
re;gulatie)n. 

Comments:  The;  preamhle  e)f  the; 
pre)])e)se;el  ride  also  sugge;sle;el  that  OPM 
may  e:e)lle;e;t  ele;me)graphic  elata.  .Several 
exunmenters  su])pe)rte;el  elata  e:olle;e;tie)n 
em  elemeigraphics.  A  ex)U])le;  eif 


commenters  ne)te;el  that  issuers  mav  neit 
e:urre;ntly  ix)lle;e:t  elemeigraphic  elata  anel. 
in  .some;  .State;.s,  elemeigraphie;  elata 
ex)lle;e',tie)n  ceiulel  he;  ])re)hihite;el  by  law. 
One;  ex)mm(;nte;r  eippexseel  all 
ele;me)graphie;  elata  e:olle;e:tie)n. 

R(^spons(^:  Although  we;  are;  imt 
finalizing  any  .sj)e;e:ifie:  elenmgrajdiic  elata 
ex)lle;e:tie)n  in  this  ride,  our  authority  to 
administer  M.SPP  ixintracts  ine:luele;.s 
ex)lle;e:tion  of  ele;mographii:  elata,  if  we; 
ele;e;iele;  te;  elei  se;  in  the;  future;.  In  that 
e;ve;nt.  we;  will  ex)n.sult  with  anv  .State;,s 
that  have;  laws  preihihiting  ex)lle;e:tie)n  eif 
elemographie:  elata. 

.Se;e:tie)n  800.112(1))  specifies  epialitv 
anel  epialitv  improvement  stanelarels. 
With  re;.spe;e:t  to  epialitv  re;])e)rting,  under 
the;  FEHPP,  OPM  re;epiire;.s  all  he;alth 
plans  te)  reiport  their  performanex; 
through  llealtheiare;  Effee;tivene;.ss  Data 
anel  Information  .Set  (HEDl.S)  me;trie:.s 
anel  (x)nsume;r  A.sse;.s.sment  e)f 
He;althe:are;  Preevielers  anel  .Systems 
(CAHPiS)  surve;ys,  inele;])e;nele;nt  of  the; 
se)iuex;  e)f  plan  aexaeelitatieen.  This  alle)w.s 
for  e:e)mj)ari.son  ameeng  plans  in  a 
ex)nsi.ste;nt  manner.  OPM  e;xpe;e:t,s  to 
l)e;gin  with  a  similar  appre)ae:h  to 
pe;rfe)rmane.e;  me;a.sure;me;nt  in  M.SPs  te) 
faealitate;  oversight.  We;  e;xpe;e:t  our 
appre)ae:h  to  e;ve)l\x;  as  HITS  ,se;t.s  forth 
furthe;r  guiilanex;  e)u  epialitv  reporting 
stanelarels  lor  Q1  IPs. 

(A)inniHnls:  .Several  exunmenters 
sii])])orle;el  our  |)re)])e).se;el  appre)ae;h 
re;gareling  epiality  aiiel  epialitv 
im])rove;uu;nt  stanelarels.  One; 
exunmenter  was  exincerneel  that 
re;e]iiiring  MFDTS  repeirting,  which  is 
])re)prie;tary  te)  euu;  aexaeeliting  entity, 
we)idel  he  an  unehie;  hurelen  te)  e)the;r 
aexaeeliting  e;ntitie;.s.  One  ex)mmenter 
ree;omme;neloel  that  we;  immeeliately  use 
the  e;Vahie8  epiality  repen  ting  te)e)l. 
Aneither  exumneinter  noteel  that  we; 
incliiele;  meiasiires  applie;able  to 
chilelren,  inediieling  .spe;eafie;  meielides  feir 
ediilelren  with  .spe;cial  health  care;  neeels 
aeaeiss  the  entire;  hreaelth  of  exmilitions 
anel  elomains  (])re;ve;ntive  exire,  mental 
health,  anel  eihronie:  exire). 

liHsponsa:  We;  are;  aeleipting  in  this 
final  re;gidatie)n  our  jiropeiseel  a|)pre)ae:h 
to  e]ualitv  anel  epialitv  im])rove;me;nt 
stanelarels,  heexiuse  it  re;fle;e;ts  eairrent 
FFHPP  polieae;.s  anel  Fe;ele;ral  stanelarels 
for  QUPs.  We;  antieapate  that  eiiiality 
re;])orting  stanelarels  will  eveilve;  over 
time,  anel  we;  will  ixinsieler  these; 
(xunments  as  the;  stanelarels  eleveleip. 

Pene;fit  Plan  Material  eir  information 
((?  8()().113) 

In  ])re)])e)se;el  (^8()().2().  OPM  ele;fine;el 
the;  term  “he;ne;fit  plan  mate;rial  e)r 
informat iem”  to  inediiele;  e;x])lanatie)ns  or 
ele;.se:riptie)n.s.  whether  printeel  eir 
e;le;e:tre)nie;,  that  ele;.se:ril)e;  a  he;alth 


insiiranex;  issuer's  ])re)ehict.s.  The;  term 
ele)es  not  ineduele  a  j)olie;y  or  exmtrael  feir 
he;alth  insiiranex;  ceiverage.  As  it  eleies  in 
the;  FFHPP.  OPM  will  review  anel 
appre)ve  the  pe)lie:y  e)r  ex)ntrae:t  for  he;alth 
insiiranex;  e:e)ve;rage;.  We;  view  eiversight 
e)f  siie:h  ex)ntrae:tiial  eleKmments  as 
uniepiely  within  OPM's  re;.spe)n.sil)ilitie;s 
unele;r  .se;e:tie)n  1334(a)(4)  te)  implement 
the;  M.SPP  in  a  manner  sinnlar  to  the; 
manner  in  whie;h  we;  im])le;nu;nt  the; 
ex)ntrae:ting  pre)vi.sie)ns  with  re;.spe;e:t  te) 
exuTie;rs  imele;r  the;  FFHPP.  OPM  exmne)t 
manage;  M.SPP  contraels  similarly  te; 
FFHPP  ex)ntracts  without  the;  authority 
to  re;vie;w  anel  revise  the.se  eie)e;ume;nts. 
See;  the;  disexission  e)f  §800.20  for  our 
responses  to  ex)mme;nt.s  on  the;  ele;finition 
of  “benefit  plan  material  or 
information.” 

See;tion  800.113(a)  states  that  MSPP 
issuers  mn.st  ex)mply  with  Feeleral  anel 
.State;  laws  relateel  te)  benefit  plan 
material  or  information.  An  M.SPP 
issuer  must  al.so  ex)mply  with  OPM 
gnielanex;  .spe;e:ifying  OPM  stanelarels. 
])roex;s.s,  anel  timeline  fe)r  ap])re)val  e)f 
l)e;ne;fit  ])lan  material  e)r  informatie)!!. 

(k)innwnts:  We;  re;ex;ive;el  many 
ex)mme;nts  ahe)ut  the;  propeeseel  polieiv  e)n 
ex)mpliance;  with  Fe;de;ral  anel  .State;  law. 
.Se;ve;ral  ex)mme;nte;rs  sup])e)rte;il  the 
re;e|uire;ment  that  M.SPP  issuers  ex)m))ly 
with  both  Feeleral  anel  .State;  laws 
relating  te)  benefit  plan  material  or 
information.  .Several  ex)mme;nte;r.s 
wanteel  OPM  te)  edarify  that  .State; 
appre)val  e)f  a  pe)lie;y  fe)rm  is  a 
pre;ex)nelitie)n  of  OPM  appre)val.  One; 
ex)mme;nte;r  wanted  OPM  te)  elefer  to 
.State;.s  for  approval  of  pe)lie:y  fe)rms, 
e;xce;pt  where;  a  .State's  ae:tie)n  e)r  inactie)n 
prevents  an  M.SP  fre)m  being  e)ffere;el  e)n 
an  exediange. 

Rf;s})onsti:  While;  OPM  intenels  te) 
review  anel  appre)ve  pe)lie;y  feerms  feer 
health  insiiranex;  ex)\  e;rage;.  OPM  e;xj)e;e:t.s 
M.SPP  is.sue;r.s  to  exunply  with  relateel 
State;  law  re;e|iiire;ments  feir  form  ri;vie;w. 
Aexxirelingly.  an  M.SPP  issue;r'.s 
re;c]uire;me;nt  to  e:e)mply  with  .State;  law 
inedueles  the;  re;epdre;me;nt  to  ex)m])ly 
with  tbrm  re;vie;w  laws.  He)we;ve;r.  .State; 
a|)])re)val  of  a  pe)lie:y  feu  m  is  not  a 
])re;ex)nelitie)n  of  OPM  apjireival.  OPM 
e;xpe;e:t.s  that  few  ilisagre;e;me;nt.s  will 
arise;  l)e;twe;e;n  OPM  anel  a  .State; 
re;gareling  feirm  review  anel,  if  the;y  eh), 
we;  will  weerk  with  the;  .State;  te) 
suexx;ssfullv  re;.se)lve;  the  elise;re;pane:v  in 
a  manner  that  is  aexx;])tal)le;  te)  he)th  OPM 
anel  the;  partieadar  .State. 

Pro|)e).se;el  §800.113(1))  states  that  all 
M.SP  e;nre)lle;e;  ne)tiex;s  mn.st  mee;t 
minimum  aexx;.s.s  stanelarels  fe)r 
inelivieluals  with  limite;el  English 
pre)fie:ie;ne:y  (LEP)  anel  for  inelivieluals 
with  elisahilities  as  ele;.se:rihe;el  in  45  OFR 
155.205(e:).  As  .stateel  in  the  final 
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Fxchaimo  rule.  HHS  intends  to  issue  leqni 

further  inininunn  standarcis  app  ^ 

to  address  language  access  and 
( oordinate  MHS  accessibility  standaids  On  . 

with  insurance  affordahility  programs.  he 

•lud  across  111  IS  programs,  as 

;;;  ;;.Miriate.C)l>M  expects  MSlMMssimrs  rmm 

l:c.mply  with  these  nunmunn  access  ts 

standards  once  HlhS  publishes  th  s  con 

mudance.  OPM  may  also  establish  the  I 

additional  standards  for  MSIM’  pen 

aoulic  ations  ami  notices. 

Conwwnis:  Several  conimenters  le.si 

wanted  Ol’M  to  clarily  that  obligations  plai 

to  iirovide  materials  in  different  niv 

iauguageshec:alculateclhyStateor  No, 

service  area,  not  nationwide.  Two  uni 

commenters  wanted  us  to  provide  Ol 

clearer  guidance  on  our  language  ac(;css  the 
policies.  Thev  suggested  that,  to  start  ml 

with.  OFM  clarifv  that  LEP  guidance  set  to 
forth  hv  MHS'  Office  ol  (avil  Rights.  M( 

which  is  referenced  in  footnote  4H  of  the  rei 
1  ms  iiroposed  rule  with  resiiei:!  to  m 

appeals,  will  also  apply  to  other  henelit 
material  or  information.  'v 

lU^snonsH:  Such  guidance  w  ill  hi.  () 

addressed  through  the  contract  w 

negotiation  process.  <i' 

.Section  1  ^Hc) 

MSPP  issuer  is  resiionsihle  lor  the  1, 

a,:curacv  of  its  benefit  plan  niateria  iir  p 

iuformation.  Section  states  ,, 

that  benefit  plan  material  or  inloi  mation 

must  also  he  in  plain  language,  he 

truthful,  not  he  misleading,  and  have  no  y 

material  omissions.  ^ 

QllPs  iiinst  comply  with  t  ic  ( 

nrovislnnsols«Ji..n271S<.lll^l’IIS  , 

Act  lUKl  its  iiniiUim.inlint!  roguln  u.ns  .  , 

4.S  CFR  147.200  on  Summary  of  Benelil  ^ 
■liifl  f’ov(Ma‘>e  and  Uniform  (dossary 

also  will  recpiire  MSPs  to  comiily  with 
the  statute  and  regulations. 

Additionallv.  OPM  expects  that  MS 
issuers  will  meet  any  recpiirements  that 
allow  standardized  benefit  mlormation 
to  he  displayed  on  I  IHS  or  Exchange 

'' sI,!:bon  Ht»t  li:i(f)  states  that  ()PM 
will  review  and  approve  certain  heneli 
plan  material  or  informatuin  as  (  e  med 
iu  §800.20  of  the  propersed  regnlat  on. 
OPM  mav  not  necessarily  review  all 
benefit  plan  material  or  mlormation. 
mav  nupiest  from  MSPP  issuers  those 
materials  that  it  wishes  to  review  and 
approve.  OPM's  review  will 
the  MSPP  issuer’s  compliance  w  ith  tin. 
standards  pronmlgated  by  OPM  wit  i 
respect  to  benefit  plan  material  or 

information.  ,i:,lnfit 

Conwwnts:  One  commentei  did  not 

want  OPM  to  review  ami  approve 
henelit  plan  material  or  inlormation. 
One  commenter  was  concerned  about 
the  practical  difficulties  lor  bo  h  i.ssucrs 
and  regulators  with  resiiect  to  the  dual 


,.,,juirement  that  OPM  review  and 

approve  policy  forms  and  that  issucis  P  1 

also  complv  with  State  [‘^Munemen  s.  ^ 

Oue  commenter  wanted  more  ‘ 

the  interplay  between  ,'p  pro 

review.  One  commenter  stati.d  that 

review  of  communication  materials  and 

its  discussion  with  States,  should  he 

c.onc-,buled  no  later  than  m)  days  pn^  til 

the  beginning  of  the  annual  enrollment 

An 

ruspoiisibilitv  for  the  review  ol  heiu.fit 
plan  material  or  information  sim.e  sueh 
review  is  important  to  oversight. 

Nonethele.ss.  in  order  toavoK 

unnecessary  duiilication  and  > 

OPM  will  work  with  States  (.om.ei  nil  g 

„,vUnv  ,.l  l)«nnlit  l>l‘n"nnloria  m'  O 
i„f„riniili(m  and  may  work  wltll  SU.K  s  (k 
to  define  respective  roles  through 
MOUs.  OPM  will  also  aim  lor  iiroinpt 

1  review  of  benefit  plan  material  or 

information.  ,  ,  .  ,  fllJM 

Section  800.1 1  :i(gl  states  that  Ol  M  j- 

will  allow  an  MSPP  issuer  to  / 

OPM  has  certified  a  plan  as  an  MSI  an  ^ 

will  oversee  its  administratiom  Ol  M  is  , 

aware  that  manv  States  have  adopted  , 
laws  or  regulations  prohibiting  issueis 

from  using  advertisements  that  may  , 

load  the  inihlic  to  believe  that  the 

advertised  coverages  are  soinehow 
urovided  hv  or  endorsed  by  lal 

governmental  agenclyl."  '  1  lowever. 

because  OPM  will  have  certified  an 
MSPP  issuer  and  an  MSP  as  meeting 
lortain  standards,  potential  issuers  may 
wish  to  include  this  fact  in  materia  s 
thev  distribute  to  the  public  snb)e(.t  to 
review  by  OPM.  OPM  does  not  view  this 
as  a  violation  of  State  law  anti- 
M  (Mnlorsement  jirovisions  because  i  is 

not  misleading,  hut  rather  a  recitation  of 
the  fact  that  the  issuer  is  providing 
coverage  inirsuant  to  a  contract  willi 

lat  OPM. 

Comnwnt:  One  commenter  did  not 
want  MSPP  issuers  to  . 

statement  on  certification  by  O  M 
Uespons(r.  F'or  the  reasons  set  foith 
above,  we  are  adopting  the  proposed 
“-‘I  policy  regarding  statement  ol 
eerti beat  ion. 

Comments:  .Several  commentei s 
•  d  stated  that  it  is  critical  that  the 
information  about  the  special 
id  proteilions  for  American  Indians/ 

'1  Alaska  Natives  he  clearly  stated  in  all 

plan  materials  so  that  they  are  in  ormed 
d  liboiit  the  cost-.sharing  plan  variations 

that  mav  apply  to  them  so  they  can 

unroll  in  the  correct  plan.  1  he 

1"'  commenters  also  stated  that  Ameru.an 
Indians/Alaska  Natives  should  know 


whether  a  iilan  network  includes  their 
l/T/U  iirovider. 

Uosponse:  We  acknowle.dge  that 
curtain  American  Indians/Alaska 
Natives  should  he  made  awaru  of  spi.c-ial 

,„„„;,i.,nsmulwholh<n  a  "j;: 

l/'r/U  inoviders.  We  encourage  MSI  1 

issuers  to  make  this  inlormation 

nvailahle  to  MSPP  plan  P\''‘»->P‘"ds- ^  ; 
will  continue  to  work  with  (.MS  <iml  ■ 
Indian  Health  Service  to  make  sure 
American  Indians/Alaska  NaPves  are 
informed  about  the  cost-sharing  plan 
variations.  .  , 

Hucaiise  no  changes  are  noM 

based  on  the  comments  received.  (M  M 
is  adopting  proposed  §800.11.1  as  bna  . 
with  no  changes. 


Uompliance  With  Applicable  State  Law 
(§800.114) 


4  .Sliito  law  iirohiliilit'ns  dinivo  Irom  llio 

lnsuia<u-.oM<KM  Kooulatu.n  ^  l.t-l-  lAl>'-  l  '  '  ’'- 


'  As  proposed.  §800.114  would  recpiire 

MSPP  issuers  generally  to  comply  with 
State  law.  Paragraiih  (a)  of  the  propose! 
rugulation  restated  the  requirement  sc.t 
forth  in  section  i:i:i4(hK2)  of  the 
Affordable  Care  Act.  including  tin.  thic.i. 
categories  of  State  laws  with  ''’bich 
MSPP  issuers  need  not  comply.  I  )  *  ‘ 
laws  that  are  inconsistent  with  section 
1'i:i4;  (2)  State  laws  that  jireveih  the 

plication  ofa  requirement  of  iiart  A 

„|- title  XXVIl  of  the  PHS  Act;  and  (.1) 

State  laws  that  prevent  the  application 
of  a  reciuirement  of  title  I  ol  the 
Affordable  Care  Act.  We  have  made  a 
tuchnical  edit  in  paragrajih  (a)  to  ni.ikt. 
it  more  consistent  with  §  800.1  Kc 
In  paragraph  (h)  ol  proposed 
§800  114.  we  provided  greater  detail  on 

ihe  methods  OPM  would  use  to 

duturmine  whether  a  State  law 

one  of  the  above  categories.  '  ’ 

we  proposed  that  OPM  would  use  a  si 

or  four  factors:  (1)  Whether  the  aw  n 

epmstion  imposes  a 
differs  from  those  aiipbcahle  to  QHl  s 
and  QHP  issuers  on  one  or  more 
Exchanges  in  the  State;  (2)  whether  le 

law  creates  responsibilities. 

administrative  burdens,  or  co.sts  that 
would  sisnifiounlly  dolor  or  uupoilc.  111.. 

MSPP  issuer  from  offering  a  viahU. 
product  on  one  or  more  ’ 

whether  the  law  creates  re.sponsi hihtu.s. 
admini.strative  burdens,  or  diat 

significantly  deter  or 

uffective  inqilementation  of  the  MSI  , 
or  (4)  whether  the  law  If'A'unts  an 
MSPP  issuer  from  offering  an  MSI  on 
one  or  more  Exchanges  in 

Commen/.s;  Many  commenters  louml 
the  factors  listed  in  paragraph  (b)  to  be 
,oo  broad  and  vague.  A  few  commentei  s 
‘  noted  that  paragraph  (b)(1)  compan.s 
MSP  recpiirements  to  QHP 
rucpiirements.  whereas  (h)(2)  appears  to 
laclk  an  analog  against  which  to  measure 
resiionsibilities.  administrative  bnidc.ns. 
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or  costs  that  ajjply  to  MSPs  and  MSPi’ 
issuers.  A  few  cominenters  exjjre.ssed 
.s|)(!cific  concern  about  the  use  of  the 
words  “significantly  deter  or  iin])(!(le” 
in  ])aragra])hs  (i))(2)  and  (h)(.3).  A  few 
cominenters  reipiested  that  the  word 
“unreasonahle"  he  added  to  ])aragraph 
(h)(2)  to  modify  “responsiliilities. 
administrative  Imrdens,  or  costs.”  A  few 
cominenters  generally  o])])osed  OPM’s 
authority  to  find  that  a  State  law  is 
inconsi.stent  with  Federal  law.  and  one 
commenter  (|ue.stioned  OFM’s  legal 
authority  to  preemjit  State  law  through 
a  determination  of  inconsistency. 

l{(ispons(i:  A\  ])roj)osed  S  800.1 14(a). 
we  listed  the  justifications  for 
nonapplicahility  of  a  State  law  to  the 
MSPP,  as  set  forth  at  section  i:i34(h)(2) 
of  the  Affordable  Care  Act,  which 
provides  that  an  MSFF  issuer  must  he 
“subject  to  all  requirements  of  State  law 
not  inconsistent  with  this  section, 
including  the  .standards  and 
re(|uirements  that  a  State  imposes  that 
do  not  ])revent  the  aj3])lication  of  a 
recjuirement  of  part  A  of  title  XXVll  of 
the  iFIlSj  Act.  or  a  reiiuirement  of  this 
title  |]  of  the  Affordable  Care  Act.|”  In 
pro]K).sed  paragraph  (h),  we  listed 
factors  that  may  inform  OFM’s  analysis 
under  ])aragraj)h  (a).  Although  these 
listed  elements  would  he  considered 
relevant  to  the  analysis,  OFM  would 
only  he  authorized  to  excuse  an  MSFF 
issuer  from  conqiliance  with  a  State  law 
that  is  inconsi.stent  with  .section  1334  of 
the  Affordable  Care  Act.  prevents  the 
application  of  a  provision  of  part  A  of 
title  XXYII  of  the  FUS  Act.  or  prevents 
the  ap])lication  of  a  reciuirement  of  title 
I  of  the  Affordable  (iare  Act. 

In  light  of  the  concerns  expressed 
concerning  the  regulatory  factors 
identified  in  the  propo.seil  regulation, 
we  have  amended  the  regulatory  text  to 
remove  the  list  of  factors.  By  removing 
the.se  factors  from  the  regulation,  we  do 
not  disavow  them  as  relevant 
considerations  in  evaluating  whether 
the  statutory  standard  for  ])reemption 
has  been  .satisfied.  Rather,  we  do  not 
wish  to  give  the  impression  that  they  are 
any  more  or  less  important  than  any 
other  factors  that  mav  he  relevant  in  a 
specdfic  circumstance  to  a  determination 
of  whether  a  State  law  should  he 
preem])ted. 

(joniimmt:  One  commenter 
recommended  that  OFM  consider  the 
.seamlessness  of  a  consumer’s 
experience  ]mrchasing  health  insurance 
on  an  I’ixchange  and  the  avoidance  of 
consumer  confusion  in  evaluating  .State 
laws  under  this  section. 

Hi^sponsn:  We  will  consider  all 
relevant  information,  including 
consumers’  experiences  in  .shopping  on 
Fxchanges,  when  determining  whether  a 


.State  law  must  lie  ])reempted  under  the 
statutory  standards  listed  in  ])aragraph 
(a).  Each  determination  under  this 
section  will  depend  on  specific  facts 
and  circum.stances. 

(Joinnwnts:  A  few  cominenters 
recommended  that  OFM  consult  with 
.States  and  Exchanges  j)rior  to  making  a 
determination  of  inconsistencv  under 
this  .section. 

liasjmnsa:  We  agree  that  Ol’M  should 
work  collahoratively  with  .States, 
particularly  in  making  determinations 
regarding  .State  laws.  OFM  intends  to 
continue  to  establish  and  cultivate 
working  relationshi]).s  with  officials  in 
.State  regulatory  agencies  and 
Exchanges.  .Such  relationships  may  exist 
informally,  or  may  eventually  he 
reflected  in  MOUs,  as  OFM  intends  to 
Ijursue  MOUs  with  each  .State  in  which 
the  M.SFs  are  being  offered.  In  either 
ca.se,  OFM  would  consult  with  .States 
during  the  process  of  making  a 
determination  of  inconsi.stencv 
regarding  a  .State  law.  We  have  changed 
])aragraph  (h)  to  state  exj)re.sslv  our 
intention  to  engage  in  such 
consultation. 

(k)nin}(;nts:  .Some  cominenters  expect 
that  OFM’s  ability  to  render  a 
determination  of  inconsi.stencv  under 
this  .section  will  create  competitive 
advantages  for  M.SFs  over  QllFs.  A  few 
cominenters  .stated  that  “double 
regulation,”  by  both  Ol’M  and  each 
.State,  will  conqietitivelv  disadvantage 
M.Sl’s. 

licsponsa:  We  are  .sensitive  to 
concerns  that  the  M.SFF  will  create 
disruptions  in  different  markets,  and 
this  regulation  has  been  designed  to 
comply  with  the  statutory  directives  of 
the  Affordable  Care  Act  while 
minimizing  any  such  disruptions.  The 
pro])o.sed  rule  reflects  a  balanced 
ajjjjroach  under  which  an  M.SFF  issuer 
will  com])ly  with  all  .State  laws  excejjt 
any  with  resjject  to  which  OFM  has 
determined  that  such  .State  law  is 
contrary  to  Federal  law.  This  approach 
will  keep  each  M.SF  in  relative  balance 
with  QHFs  offered  on  the  same 
Exchange.  No  evidence  has  been  offered 
to  su])])ort  the  cominenters’  assertion 
that  Ol’M’s  reservation  and  potential 
exerci.se  of  this  authoritv  creates  a 
competitive  advantage  for  the  M.SFs  or 
M.SFF  issuers. 

Moreover,  Ol^M’s  j)ro|)o,sed 
framework  for  M.SFl’  compliance 
incorporates  .State  law  and  sets 
standards  and  re(|uirement.s  similar  to 
those  used  successfully  under  the 
FEHBF.  We  designed  this  regulatory 
framework  to  ensure  that  the  program  is 
capable  of  sufficient  flexibility  to 
facilitate  its  implementation.  We  intend 
to  employ  that  flexibility  to  take  any 


appropriate  action  to  ensure  that  M.SFs 
are  neither  unreasonably  comjietitivelv 
advantaged  nor  disadvantaged. 

C'oiunwnis:  .Some  cominenters 
recommended  that  we  reipiire 
compliance  not  only  with  .State  law  hut 
akso  with  QHF  standards  set  by  .States 
and  Exchange  authorities.  A  few 
cominenters  recommended  that  OFM 
require  M.SFF  i.ssuers  to  enter  into 
contracts  with  Exchanges  that  will 
actively  or  selectively  contract  with 
Q1  IF  issuers.  One  commenter  recpiested 
clarification  that  M.SFF  i.ssuers  would  he 
reijuired  to  comjily  with  technical 
requirements  for  QHFs.  such  as  data 
suhmi.ssion  formatting. 

Response:  An  noted  in  the  ])reamhle  to 
the  proposed  rule,  we  intend  that  M.SFs 
and  MSFF  issuers  he  subject  to  all  of  the 
.same  standards  and  requirements  as 
QHFs  and  QHF  issuers,  exc:ept  where 
deviations  are  authorized  by  law.  We 
look  forward  to  working  collahoratively 
with  .States  to  ensure  that  we  are  aware 
of  all  relevant  standards,  including 
tho.se  of  a  techniixil  nature,  to  ensure 
that  M.SFs  and  M.SFF  issuers  conqilv 
with  such  standards. 

Re(]uiring  M.SFF  is.suers  to  enter  into 
a  contract  with  Exchanges  would 
circumvent  .section  1334(d)  of  the 
Affordable  (iare  Act.  which  vests 
certification  authority  for  M.SFs  in  OFM 
rather  than  Exchanges  hv  providing  that 
M.SFs  offered  under  a  contract  with 
OFM  are  deemed  to  he  certified  by  an 
Exchange.  We  consider  active  or 
selective  contracting  models  emi)loved 
by  Exchanges  to  he  o])erational 
processes  rather  than  QHF  standards, 
and  we  will  not  direct  M.SFF  issuers  to 
participate  in  such  jjrocesses.  consistent 
with  statute. 

Coininmt:  One  commenter  requested 
clarification  that  OFM’s  determination 
of  inconsistency  under  this  section 
wouhl  only  apply  to  MSFs  and  M.SFF 
i.ssuers  in  Exchanges  in  one  State,  as 
opposed  to  throughout  all  .States. 

RnsponsH:  A  determination  of 
inconsistency  under  this  section  would 
he  limited  to  the  .State  in  which  the 
.State  law  in  question  exi.sts.  OFM 
recognizes  that  some  .State  laws  are 
based  on  model  acts,  and  that  several 
.States  may  em|)loy  the  same  or  similar 
language  in  .State  laws.  However,  we 
akso  realize  that  the  facts  and 
circumstances  that  give  ri.se  to  a 
determination  of  inconsistency  may 
vary  from  one  .State  to  another.  OFM 
will  evaluate  .State  laws  carefullv,  and 
will  refer  to  previous  determinations  as 
precedent  when  determining  the 
applicability  of  a  .State  law.  hut  will  not 
automatically  apply  a  determination  of 
inconsi.stencv  to  more  than  one  State 
law  without  consulting  with  the  .State 


niunlatory  agonc.ios  and  Exc.hangn(s). 
and  thoroughly  (ivalnaling  tho  nniciiio 
facts  and  circiimstancos  in  each  State.  nui 
Coiunwni:  One  i;onnnenter  i  iuinested  do 
clarification  as  to  whether  OEM  wonld  re(] 
conduct  independent  research  or  rely  on  1  11 
a  coini)laint-driven  jjrocess  to  select  Ac; 

which  State  laws  may  he  subject  to  a  coi 

determination  of  inconsistency  under  th; 

this  section. 

/fe.s/w/i.se;  We  intend  to  use  all  to 

available  information  to  assess  the  pr 

compatibility  oi  State;  laws  with  the 
MSl’P.  including  complaints  from 
enrolh;(;s.  communication  with  issuers, 
collaboration  with  States,  and  M 

additional  r(;s(;arch.  h' 

Conwwnt:  One  commenter  gi 

r(;c-ommc;ndt;d  that  OPM  adopt  a  cc 

standard  for  noncomjcliance  with  State;  ii 
law  whe;re;  onlv  a  “e;e)mi)elling  national  al 
goal”  would  justify  a  finding  that  a  State  ,1 
law  does  not  ajjply  to  MSPP  issuers.  p 

Tin;  standards  we;  have;  p 

adojJteel  are;  tho.se  set  forth  in  the;  p 

statute.  ,  « 

Connunni:  One;  e;e)mme;nter  sui)pe)rte;ei  j 
the;  pre)j)ose;el  approae;!;.  hut  re;ejue;ste;el  ^ 

acknowledgement  that  OPM  woidel 
assume  responsibility  tor  e;nlore:eme;nt  j 
of  St.ete;  law  with  re;spe;e;t  to  MSPP  ] 

i.ssue;rs.  .  i  .  ' 

/{e.s/KJU.se;  Although  we;  intend  to 

c.ommunic.ate  e;le)se;ly  with  State;s  to 
ensure;  e.ompliane;e;  with  State;  and 
Pede;ral  laws.  OPM  is  not  authorized  to 
assume  responsibility  lor  e;niore:eme;nt 
of  State;  law.  The;  same;  ve;hie;le;s 
aviiilahle  to  States  to  enfe)re;e;  their  laws 
against  QllPs  would  also  he;  available  to 
enfore.e  them  against  MSPs.  As  noted 
above,  we;  look  forward  to  working 
colliihoratively  with  State;s  to  ensure 
that  e;onsunu;rs  re;ce;ive;  high-epiality 

covenige;.  , 

Coniiiwni:  One;  e;omme;nter  supporteet 
our  proposal,  hut  reepiested  c.larilie;ation 
that  OPM  would  decide  whe;the;r  a  State 
law  a|)i)lie;s.  as  e)j)|)e)se;el  to  an  issuer  or 
another  party. 

Response:  As  re;flecte;el  in  tlie 
proposed  regulatory  te;xt,  we;  agree  that 
OPM  should  ele;e;iele;  whe;the;r  a  State;  law 
me;ets  one;  of  the;  thre;e;  standards  in 
jiaragraph  (a).  This  re;sponsihility  flows 
from  the;  statutory  authority  granted  to 
OPM  by  section  liTM  ol  the;  Ailorelahle; 
('.are;  Act  to  implement  and  administer 
the;  MSPP. 

(yOjiinients:  A  le;w  e;ommente;is 
re;e;e)mme;neled  that  l*e;ele;ral  Ineliem  law 
he  re;e;ognize;el  separate;ly  ' 

/h'.s/xm.se;;  The;  reepiirement  for  MSI  1 
issne;r  e;ompliane',e;  with  Steite;  law  se;t 
forth  in  §800.114  is  ine;lueleel  in  the; 
final  re;gulatie)n  to  implement  se;e-.tie)n 
18:14(1)1(2)  of  the;  Affordable  (.are  Act. 
w'hie;h  si)e;c,ifie;s  that  an  MSPP  issuer  "is 
suhjeed  to  all  re;epiire;ments  ol  State;  law- 


not  iiu:onsist(;nt  with  this  soction  ^ 

[  including  tho  standards  and  hoa 

re;epiireme;nts  that  a  State;  impose;s  that  V 

do  not  i)re;ve;nt  the;  applie:ation  ol  a  pro 

re;epiire;me;nt  of  part  A  oi  title;  'Ll  oi  the  ap] 
PUS  Ae:t  or  title;  1  of  the  Ailorelahle  (.are  l)y 
Ac  t  We;  ae:know'le;elge  the;  unieiue;  Acl 

e;e)ne-.e;rns  of  I/T/Ds.  ine:lueling  e,e)ne-.e;rns  pla 
that  involve;  the;  inte;rae:tion  of  State;  law-  he;e 
and  1-eeleral  Indiiin  l;iw.  and  w-e  intend  e;xl 
to  <ielelre;ss  the;m.  to  the;  e;xte;nt 
prae;tie;al)le;.  through  e.ontrac.tuai  terms.  to 

Level  Playing  Field  (§  800.1 1. 'll 

In  §  800.1 1 w'e;  propo.seel  that  an  sii 

MSPP  issuer  would  e:omply  with  in 

lM;ele;ral  and  State  hnvs  involving  w 

guarante;e;el  re;ne;w'iil.  reiting.  pie;e;xisting  Id 

exHiditions.  non-elise;rimination.  epiality  c( 

imi)roveme;nt  and  reporting,  fraud  and  e;> 

abuse,  lie;ensure;,  solvency  and  finane:ial  c( 
re;eiuire;me;nts,  market  e:onelue:t.  promj)t 
pavment,  apj)e;als  iinel  grievime:e;s,  2 

privaew  and  e:onfielentiality.  and  heneiit  i, 
])lan  material  or  information.  This  11 

se;e;tiem  aelelre;s.se;s  e:e)mi)lianc.e;  liireedly  a 

involving  the;se;  are;as  ol  huv,  whie.h  are;  ^ 
expre;sslv  li.steel  at  se;c.tie)n  i:i'24  of  the;  c 
Affordalile  Care  Ac.t.  Seelion  1  :i24  state;s  \ 
that,  if  an  MSP  is  not  sul)je;e;t  to  a  1 

1-eeleral  or  State;  law  that  falls  into  one;  1 
of  the  1:1  e;ate;ge)rie;s  listed,  no  private  1 

he;alth  insurane:e;  e;ove;rage  would  he;  t 

sul)je;c,t  to  sue;h  law.  We  re;e:eiveel  i 

c.omme;nts  from  Stale;s,  Lxe.hange;s,  1 

consumer  groups,  providers  and 
provide;!' groups,  pharmaeu;utie;al 
e;ompanie;s.  and  i)role;ssie)nal 
assoeaations. 

’  Conuuents:  A  few  c.ommenters,  while; 
generally  supporting  OPM’s  propose;el 
approach.  e;xpres.se;el  e;e)ne:ern  that  our 
ajiproaedies  to  nite  review,  heneiit  i)lan 
mate;rial  and  information,  and  e;xternal 
re;vie;w  mav  trigger  section  1  :i24  (i.e.. 

”  that  they  w-oulel  e;ause  jirivate  insurance 
jilans  to  he  exempt  from  law's  listed  in 
that  se;e:tion). 

Response:  As  exjilaineel  in  the; 
j)re;aml)le;  to  the  proiio.seel  rule  and  in 
.  the;  re;sponse;s  to  e;omme;nts  regarding 
§§  800. 201.  800. 501-504.  and  800.1  IvL 
our  approae;h  to  rate;  revie;w'.  heneiit 
])lan  material  or  information,  and 
external  re;vie;w  w’oulel  not  e;xe.use; 
private;  health  insurance;  exiverage;  Iroiii 
e;omi)liane;e  under  .section  1824.  I'ii'Ht- 
law's  involving  rate  re;vii;w'  do  not  lall 
within  a  e;ate;ge)ry  listed  in  se;e;tion  1824 
y  of  the;  Affordiihle;  Care;  Ae:t. 

Second,  enir  pre)pe)se;el  rule;  e;xplie:itly 
PP  reieiuires  MSPP  i.ssuers  le)  exmiply  w'ith 

Fe;ele;ral  anel  Stiite;  law's  relateei  tei  heaielit 
plan  material  eir  information.  As  se;t 
1  forth  in  §  800.20,  anel  as  elise:usseel  in 
I  re;spe)nses  te)  exmmients  reigeireling  that 

"is  se;e:tion  anel  §800.118,  the;  ele;finitie)n  of 
nv  “benefit  plan  materieil  anel  information” 


does  not  ineduele;  a  iiolicy  or  e:ontrae:t  leir 
health  insurane;e;  euiverage. 

Finally,  as  we;  inelie-.ateel  in  the; 
preipeiseel  rule,  we  believe  that  enir 
appreiae-.h  tei  external  review  is  re;eiuireel 
by  see-.tiem  1884  eif  the;  Afldrelahle  Care 
Ae:t  anel  eleies  neit  trigger  the;  level 
playing  fielel  provisions  eil  .se;e:tie)n  i:i24 
he;e;au.se!  enir  a])i)roae:h  will  exnnply  with 
exte;rnal  review  reeiuiremeiits. 

Si)ee;ifie:allv.  we;  l)e;lie;ve  our  aiipreiach 
to  external  re;vie;w  is  reeiuireel  by  se;e;tiem 
1884(a)(4],  whie;h  elire;e'.ts  OPM  tei 
implement  the  MSPP  in  a  manne;r 
similar  te)  the  manner  in  whie;h  we 
impleiment  the  e:e)ntrae:ting  i)re)visie)ns 
W'ith  respe;e:t  to  e:arrie;rs  under  the; 

FFHBP.  External  review  is  i)art  of  the 
e:e)ntracting  i)re)e:e;ss.  Through  the 
e;xterneil  review  pre)e:e;ss,  matters  e)t 
e;e)ntrae:t  e:e)ve;rage  are;  reseilveel. 

As  ne)teel  in  tin;  i)re)pe)seel  rule,  seelion 
2710  of  the;  PI  IS  Ae;t  anel  its 
inii)le;me;nting  re;gulatie)ns  ai)ply  to  all 
non-granelfathereel  gre)up  he;alth  i)lans 
anel  he;alth  insurane:e;  issue;rs.  ine:luelmg 
MSPP  issue;rs.  w-ith  re;spe;e:t  to  internal 
e  laiins  <mel  a])])e;als  anel  external  revie;w'. 

;  We  unelerstanel  that  the;  Departments  e)t 
HHS.  Labor,  anel  the  Treasury  (the  tri- 
De'partments)  iiiteiiel  te)  amenel  the)se; 
regulations  al  45  CFR  147.180  te)  edarily 
that  the;  MSPP  external  re;vii;w  pre)e:e;,ss 
is  <>e)ve;rne;ei  1)V  se;e'.tie)n  2710(l))(2)(ll). 
llnele;r  se;e:tie)n  2710(1)1(2).  the;  external 
re;vie;w  reepiirements  that  must  he;  met 
are;  estahlisheel  hv  the;  Iri-Departments, 
whiedi  have  maele;  the  juelgment  that  llie; 
external  review'  ])re)e:ess  aele)i)te;el  in  this 
;;  rule  satisfies  the  reepiirements  uneleir 
that  seeliein.  Thus,  the  level  playing 
fielel  inovisiems  eif  se;e;tie)n  1824  e)l  the; 
Affeirelahle;  Care  Ae:t  w'oulel  not  be 
triggereel  l)e;e'.ause  MSPs  einel  MSPP 
issHiers  w'enilel  e'.omply  w'ith  the;  extermil 
:o  review  recjiiireinents  in  section  2719(1)) 
of  the;  PUS  Ae:t.  just  as  other  health 
insurane:e  issuers  in  the  grenip  anel 
inelivielual  marke;ts  are;  re;epiire;el  to  eh). 

As  neiteel  in  the;  DATES  .see-.tiem  ol  this 
neitie-.e  of  final  rulemaking,  rulemaking 
by  the;  tri-Departments  inte;rpre;ting 
see.tiem  2710  in  this  manne;r  has  neit  ye;t 
l)e;(;n  e;e)mple;te;el.  We;  are;  making  the 
preivisiems  eif  this  reiguhitiem  on  e;xle;rnal 
111  review'  effee.tive  on  the;  elate;  that  sue;h 
tri-Department  reigulatiems  l)e;e:e)me; 
effe;e:tive;. 

24  In  aelelitiem.  emr  aiiproae-.h  te;  external 
re;vie;w'  ele)e;s  iieit  aiieirel  the;  MSI  .s  any 
ly  e'.e)mpe;titive;  aelvantage.  Althenigh 

p  OPM— insteael  of  the;  States— w'ill 

efit  aelministe;r  the;  e;xte;rnal  review'  pre)e:e;ss 
for  MSPs,  that  i)re)e;e;ss  jirovieles  ieir 
1  ai)plie:atie)n  eif  the  .stanelarels  anel 

it  reiepiireiments  w'ith  w'hiedi  other  is^suers 

of  must  comiily  uneler  se;e:tie)n  2710(1)1(2)  eil 

on”  the  PUS  Ae:t.  Thus,  MSPs  w'ill  in  fact  be 
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subjoct  to.  and  comply  with,  tho  samo 
law  on  oxt(!rnal  roviow  a.s  otlior  is.simrs. 


Proco.ss  for  Dis])Uto  Rosolntion 
(§«{)().  tl(i) 


No  cominontoridontifiocl  any  State  b 

(>xt(M-nal  roviow  law  that  impc)Sos  lughor  t)y  ' 
standards  than  does  tho  I'f 
roviow  law  ])roi)osod  lor  tho  MSI  I  .  ^ 

Hasod  on  onr  oximrionco  with  tho  ‘>P1 

dispntod  claims  process  nndor  tho 

Fid  IBP.  wo  boliovo  that  onr  oxtornal 
roviow  process  is  comparable  to  any 
State  oxtornal  roviow  proco.ss.  Wo  look 
forward  to  working  collaborativoly  with  1 
States  to  onsnro  that  onr  oxtornal  review 
process  is  no  lo.ss  protective  than  tho  ‘ 

most  protective  State  standards. 

C’ommonf;  One  commontoi  Pj 

rocommondod  tho  expansion  ol  tho  pi 

scojK!  of  “licensure”  under  this  section.  |.|, 
Uf^sponsf^:  Wo  recognize  that  liconsnro  in 
laws  in  some  States  may  impose  varying  ti 
reiuiirements  on  health  insiirani:e  o 

issuers.  (Compliance  with  a  broader  a] 

range  of  State  laws  that  may  he  n 

conditions  of  licensure  woiihl  he  h 

reiiiiired  under  !?»()().  11 4  of  this  a 

nignlation.  subject  to  the  exceptions  c 

listed  there.  1  lowever.  for  pi>ipo«‘;«  1 

analvsis  under  this  section,  an  MSI  1 

issuer  complies  with  laws  relating  to  i 

licensure  by  being  licensed  in  each  Slate  ( 
in  which  the  issuer  oilers  an  MSP. 

Conwwnt:  One  commenler  recpiested 
clarification  as  to  whether  the  inverse  ol 
section  1324  wonhl  also  he  reipiired. 
i.e..  whether  the  other  private  health 
insurance  coverage  in  a 
.subject  to  a  State  law  to  which  an  MSI 
is  siihjec;!. 

Ue!spons(r.  Stales  tyiiically 
health  insurance  markets,  and  the  MSI  s 
will  oiierate  within  those 
set  forth  in  §  HOh.l  14.  MSPs  and  MSI  1 
issuers  generally  are  subject  to  the  same 
laws  to  which  the  rest  of  the  health 
insurance  market  is  subject. 

Comments’.'  A  few  commenteis 
expressed  concern  that  OPM  would 
promjit  a  “race  to  the  bottom  h\ 
circumventing,  through  the  MSPP. 
consumer  inotections  provided  by  State 
laws. 

Bespon.se;  The  MSPP  will  promote 
uniformlv  high  standards  for  MSPs  to  he 
made  available  to  consumers.  As  noted 
in  the  proiiosed  rule,  we  will  deviate 
from  State  standards  only  when  the 
standards  are  inconsistent  with  the 
implementation  of  OPM's  statutory 
directive  to  implement  this 
hike  plans  offered  through  the  FFllBl  . 
MSPs  will  he  high-cpiality  ^irodiicts  that 
are  subject  to  the  exiierienced  oversight 
of  OPM. 

We  are  adopting  propo.sed  §«()().!  15 
as  final,  with  no  clianges. 


In  S  «hh  l  1  h.  we  projiosed  a  prox 

by  which  a  State  may  request  that  Ol  M 
reconsider  a  determination  under  ,ipp, 

§  800.1 14  that  a  State  law  does  not  |.|,ip 

apply  to  MSPs  or  MSPP  issuers.  'I’he  „|,,j 

proposed  process  calls  for  a  State  to  qj  „ 

demon.strate  that  the  State  law  at  t„  t] 

is  not  inconsistent  with  .section  13.14  ot 
the  Affordable  Oare  Act.  does  not  Pn, 

prevent  the  application  ot  a  requirement 

1,1- part  A  of  title  XXVIl  of  the  PUS  Act.  nPi 

and  does  not  prevent  the  apiilication  ol  i,n, 
a  requirement  of  title  1  of  the  Alfordahle 
(iare  Act.  This  .section  goes  on  to  .set  im, 

forth  the  jirocedural  framework  tor  the 
process,  including  the  form  ol  the  pp 

reipiest.  permissible  siqqiorting  St: 

information  and  documentation,  the  pp 

timeframe  for  resolution,  and  the  nature 
of  (IPM’s  written  decision  as  final 
agency  acition.  Most  of  the  comments  we 
rec;eived  regarding  this  section  were  cc 

from  States  and  Exchanges,  and  a  levy  hi 
additional  comments  were  submitted  liy  () 
consumer  groups,  i.ssuers.  and  d( 

protessional  organizations.  ii 

(A)nuiwnts:  A  tew  commenters 

recommended  that  this  process  he  ci 

e  conducteil  by  a  third  party  outside  ot  (. 

(1PM  One  commenter  suggested  that  ^ 

disputes  over  the  applicability  ol  State  v 
law  he  conducted  through  State  \ 

'  administrative  and  judicial  processes.  s 

R(;spons(r.  OPM  cannot  cede  authority  i 
to  make  these  determiuations  to  an  c 

outside  entitv.  because  Congress  1 

directed  OPM  to  implement  and 
administer  the  MSPP.  ,  .  ..  ' 

The  process  outlined  in  this  section 
’s  offers  a  formal  route  to  seek  resolution 
of  a  complaint  without  having  to  initiate 
’  costly,  contentious  litigation  over  the 
le  applic:ahility  of  State  laws  under  the 
M.SPP.  Thus,  review  under  this  section 
would  he  conducted  by  a  difterent 
official  within  OPM  than  the  ofticial 
who  made  an  initial  determination 
under  §800.114.  Similar  review  is 
conducted  under  certain  circumstances 
,p.  in  the  FEHBP  when  a  dispute  arises 
'  between  OPM  and  a  carrier.  OPM  s 

experience  with  such  review  has  shown 
that  it  is  an  effective  means  ot  resolving 

’ disinites.  , 

Coinnwnts:  One  commenter  nupiestcit 

a  shorter  timeframe  than  the  00  days 
proposed  in  paragrajih  (cH3). 

(:ommenter  recommended  that  Ol  M 
ensure  the  resolution  of  all  potential 
disputes  involving  a  State’s  law  prior  to 
an  M.SP  being  otfered  on  an  Exchange 
that  vvithin  that  State, 
ght  Rpsponse:  Sixty  days  is  an 

aiipropriate  period  within  which 
1 5  written  decisions  must  he  i.ssued,  hut 

we  intend  to  resolve  each  dispute  under 


this  section  as  quickly  as  possible  alter 

it  ari.ses.  , 

We  have  attempted,  through  tlie 
jirovisions  oi  this  regulation,  to 
anticiiiate  potential  Exchange 
aiiproaches  to  substantive  standards  amt 
requirements.  However,  we  are  aware 
that  new  State  laws  may  he  enacted  or 
QllP  standards  established  suhseciuent 
to  the  promulgation  of  this  regulatum. 

This  iirocess  is  necessitated  in  part  by 
the  evolving  nature  of  health  insurance 
regulation  and  QHP  standards.  In 
addition,  we  anticipate  that  any 
iiuxmsisteiicies  between  State  laws  and 
section  1334  of  the  Affordable  (fare  Act 
may  not  become  apparent  until  after 
M.SPP  oiierations  have  begun.  We 
intend  to  work  collahoratively  with 
.States  to  mitigate  or  avoid  any  potentiat 
disnqitions  that  may  result  from  the 
oimoing  nature  of  this  process. 

Coinnwnts:  A  tew  commenters 
*  recommended  that  a  de  novo  review  he 
conducted  under  this  section,  that  .State 
law  applicability  he  iiresumed,  or  that 
'  OPM  hear  the  “imrden”  ot 

ilemonstratiug  that  a  determination  ol 
inconsistenc.v  is  .siqiported. 

Rosponso:  This  jirocess  is  designed  to 
create  an  avenue  for  a  State  to  show  that 
OPM’s  considered  determination  under 
§800.114  was  made  in  error,  which 
would  present  an  opiiortunity  to  avoid 
potential  litigation  that  could  arise  trom 
such  a  determination.  As  such,  the  State 

V  is  resjionsihle  lor  demonsti ating 

consistency  between  Federal  and  State 
law. 

Coinnwnts:  A  few  commenters 
recommended  that  determinations 
regarding  laws  under  both  §§  800.114 
;md  800.1 1 5  he  subject  to  the  process  tor 
ite  disiiute  resolution  under  this  section. 
Other  commenters  requested 
clarification  as  to  whether  the  dispute 
n  resolution  iqiplied  to  all  State 

onlv  to  State  laws  that  do  not  tit  "ho  *he 
list  of  categories  under  section  1324lh) 
of  the  Affordable  Care  Ac;t. 

Response:  We  agree  that  a  State 
es  should  have  an  opportunity  to  recinest 
reconsideration  of  a  determination  ot 
inconsi.stency  regarding  any  .State  law 
wn  and  we  are  revising  paragraph  (a) 
ing  accordingly. 

C'ommenf .' One  commenter 
hed  recommended  that  the  record  toi 

judicial  review  under  paragnqih  lc.)l4) 

M-  include  all  relevant  hdormiition  not 
only  the  record  that  was  helore  OPM 
when  a  decnsion  was  rendered. 

ir  to  Be.spon.se;  The  Administrative 

Procedure  Act  iiermits  judichd  review  ot 
’  final  agency  action,  and  limits  such 

review  to  the  record  that  was  before  the 
aoency  when  it  took  the  action  being 
,,t  reviewed.  This  regulation  neither 

nder  restricts  nor  exjiands  that  limitation. 
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(A)nuiu;nts:  A  lew  coiiinuMiters 
recoinniended  that  parties  other  than 
States  he  ptjrmitted  to  seek  (iisi)ute 
r(!.solution  undtir  this  section.  One 
coiiimeiiter  recommended  that  MSPh 
issuers  hijar  the  hiirden  ol 
deinonstrating  that  .State;  laws  should 
not  aj)plv  to  them. 

liasponsa:  Thin  proc(;ss  is  desigu(;d  to 
assist  .States  iu  working  with  OFM  to 
prevent  and  mitigate  market 
disruptions.  .State  h(;alth  insurance  laws 
are  r(;gnlatorv  hv  nature:  the  most  (;xpert 
entities  to  address  them  are  th(;rerore 
the  regulatory  agency  and/or  Exchange 
charged  with  their  implementation. 
Regulatory  agencies  and  Exchanges  are 
w(;ll-e(jnipj)ed  to  repn;.sent  the  int(;rests 
ol  the  issuers  with  which  they  work  and 
the  consumers  they  serve. 

We  are  amending  paragraph  (a)  of 
§ 800.1  l(i  as  indicated  above,  to  ren(;ct 
that  a  determination  of  inconsistency 
involving  any  .State  law  may  he  the 
subject  of  the  process  outlined  in  this 
.section.  We  an;  also  making  a  technical 
corr(;ction  in  |)aragraph  (h)  and  ins(;rting 
a  technical  am(;ndm(;nt  in  j)aragraph 
(c)(:i)  for  gr(;at(;r  clarity. 

Siihpart  (J — Pivniiiims,  Hating  Factors. 
Medical  Ia)ss  Ratios,  and  Risk 
Adjustment 

(I(;neral  R(;(|nirements  (*^800.201) 

llnd(;r  800.201.  OEM  jjropo.sed  a 
nnmh(;r  of  .standards  for  setting  rates  in 
tin;  MSEE.  First,  we  pro])os{;d  that  Ol’M 
would  negotiate  pr(;minms,  as  jirovided 
in  section  13:i4(a)(4)  of  the  /Mfordahle 
(^are  Act.  in  a  similar  maimer  to  the  way 
we  negotiate  with  EEHllE  carriers  each 
y(;ar. 

.Second,  the  proposed  ride  included  a 
provision  that  reiiuired  M.SEE  rates  to 
remain  in  eflect  for  the  12-month  jilan 
year. 

Third,  OEM  pro])osed  to  issue  rating 
guidance  for  the  M.SEE.  similar  to  the 
way  OEM  communicates  with  EEHBE 
carri{;rs. 

Fourth,  we  jiroposed  that  M.SEE 
issuers  comply  with  standards  in  HIES 
guidance  for  calculating  actuarial  value 
(AV).  specifically  those  standards 
jiropo.sed  in  4.'j  (^FR  l.'jO.lH.'j. 

Fifth.  OEM  propo.s(;d  a  proc(;ss  for 
rati;  setting  and  review  that  n;(inires  an 
M.SIM^  issuer  to  follow  .State;  rating 
.standards  with  r(;si)i;ct  to  rating  factors 
g(;m;rally  applicable  in  a  .State.  With 
respect  to  rate  review.  OEM’s  proposal 
reflected  that  .some  .States  have  a  jirior 
approval  proc(;ss  for  rates  and  the 
authority  to  reject  rates.  Ther(;fore,  we 
|)ropo.sed  to  work  clo.sely  with  each 
.State  in  approving  a  rate  for  the  M.SEs 
in  that  .State  and  to  consult  with  that 
.State  about  patterns  in  its  markets  and 


about  other  rates  that  an  M.SEE  issuer 
might  he  |)roi)osing  in  that  .Stati;  for  non- 
M.SEs.  In  doing  so,  M.SEi’  i.ssm;rs  would 
he  reipiired  to  fih;  rates  with  a  .State;,  hut 
the  final  d(;cision  regarding  rat(;s  for 
M.SIEs  would  r(;st  with  OEM.  as  reipiired 
by  the  statute.  As  descrihiid  in  |)roi)osed 
800. 201  (e)  and  (I],  with  respiict  to  rate 
review,  Ol’M’s  rate  proce.ss  and  analysis 
will  he  transparent  to  .Stales  in  which 
the  MSE  is  operating.  MSEI’  issuers  will 
he  subject  to  a  .Slate’s  rale  review 
process,  including  a  .State’s  Effective 
Rate  Review  Erogram  established  by 
nils  pursuant  to  section  2704  of  the 
Elis  Act  and  4.'5  CFR  part  \54.  Ol’M 
])roposed  that,  for  .States  with  Effective 
Rate  Review  Erograms  under  section 
2704  of  the  Ell.S  Act,  the  M.SEE  issuer 
would  com])ly  with  the  .State  standards. 

In  addition,  (R’M  proposed  that  in 
.States  when;  IIII.S  is  reviewing  rates, 

HITS  would  accejit  the  judgment  of 
OEM  for  MSE  rates.  I'nrihermore.  M.SEE 
issuers  must  comiily  with  the  re])orling 
and  disclosure  requirements  for  all  rate 
justifications  to  HI  IS,  .States,  and 
I'Nchanges,  such  as  the  requirements  set 
forth  in  42  (]FR  1  .'j().21()(c).  in  the  event 
that  a  .Stale  withholds  approval  of  an 
MSE  rate  for  rea.sons  that  OEM 
determines,  in  its  discretion,  to  hi; 
arliilrarv,  cajiricions,  or  an  abuse  of 
disc.retion.  the  Act  authorizes  the 
Director  to  make  the  final  decision  to 
approve  rates  for  participation  in  the 
M.SEE.  notwithstanding  the  absence  of 
.State  approval. 

Finally.  OEM  ])roposed  that  M.SEE 
issuers  nmst  conqily  with  section 
1312(c)(1)  and  (2)  of  the  Affordable  (lare 
Act  and  inqdementing  regulations, 
which  iirovide  that  a  health  insurance 
issuer  consider  all  enrollees  in  all  non- 
grandfathered  health  plans  in  the 
individual  market  tube  members  of  a 
single  risk  iiool  and  all  enrollees  in  non- 
grandfathered  health  jilans  in  the  small 
group  market  to  be  members  of  a  single 
risk  1)01)1  within  a  .State.  With  propo.sed 

800. 201  (g),  OEM  clarified  that  an 
M.SEE  issuer  must  consider  M.SE 
enrollees  to  be  members  of  the  same  risk 
pool  as  all  other  enrollees  of  the  i.ssiier 
in  non-grandfathered  health  plans  in  the 
individual  and  small  groiq)  markets, 
respectively.  OEM  received  .several 
comments  on  onr  general  standards 
related  to  M.SEE  rate  setting  and  review 
])olicii;s  a])])licable  to  an  M.SEE  issuer 
and  related  to  compliance  with  sections 
2701  and  2704  of  the  El  IS  Act. 

(Joininents:  Many  commenters 
supported  the  general  rate  review 
ai)proach  .set  out  for  the  M.SEE.  such  as 
compliance  with  .Stale  rate  review 
proces.ses,  single  risk  jiool,  calculation 
of  AV.  and  .State-ba.sed  rating.  Most  of 
these  commenters  were  concerned  about 


OEM  retaining  discretion  to  negotiate 
premimns  and  having  final  approval  of 
rates.  A  few  commenters  noted  that 
there  are  administrative  and  judicial 
remedi(;s  availahle  under  .Stale  law  for 
issuers  who  believe  that  rate  a])proval 
has  been  withheld  for  reasons  that  are 
"arbilrarv.  capricious,  or  an  abuse  of 
discretion”  and  generallv  a  .State  would 
be  violating  its  own  laws  if  it  were  to 
withhold  for  reasons  that  are  “arbitrary, 
capricious,  or  an  abuse  of  discretion.” 

The  commenters  also  noted  that  this 
standard  is  broad  and  asked  OEM  to 
narrow  its  .scope.  One  commenter 
suggested  that  if  OEM  were  to  bypass 
the.se  remedies.  M.SEs  would  be  given 
an  unfair  advantage  over  QHEs  and 
would  be  violating  .State  law.  A  few 
commenters  recommended  that  OEM 
not  reserve  discretion  in  .States  with 
Fffeclive  Rate  Review  Erograms.  One 
commenter  believed  OEM’s  authority  to 
negotiate  rates  in  section  1334  of  the 
Affordable  (’.are  Act  is  constrained  by 
sections  1324  and  12.')2. 

Response:  Bused  on  sui)|)ort  from 
some  commenters  on  onr  pro])osed 
a|)])roach.  we  are  ado])ting  this  section 
as  final,  witli  modifications.  .Section 
1334(a)(4)  of  the  Affordable  (Ian;  Act 
explicitly  authorizes  the  Director  to 
make  the  final  decision  to  a])prove  rales 
for  ])articipation  in  the  M.SEE, 
notwithstanding  the  existence  or 
absence  of  .State  approval.  \Yi;  are  fullv 
aware  of  the  conqilexities  of  rate  review 
in  2014  and  subsequent  years,  and  we 
intend  to  collaborate  c.lo.sely  with  HITS 
and  .States  on  M.SE  rates.  We  agree  with 
comments  that  M.SEE  issuers  should  use 
the  remedies  available  under  .State  laws 
related  to  rate  review  decisions.  OEM 
will  require  M.SEE  i.ssners  to  allow  the 
rate  review  process  in  .States,  including 
administrative  and  judicial  remedies,  to 
proceed  unless  the  timeline  for 
administration  of  the  M.SEE  is 
threatened.  In  order  to  give  MSEE 
issuers  adequate  time  to  ])re])are  for 
open  enrollment  periods,  we  maintain 
onr  discretion  to  issue  final  decisions  on 
M.SE  rates.  For  this  reason,  we  are 
revising  ^  800. 201  (f)  to  clarify  that  OEM 
would  exerc.i.se  its  discretion  only  in  the 
event  that  the  .State’s  action  would 
im])ede  the  Federal  objective  by 
preventing  OEM  from  operating  the 
M.SEE.  In  addition,  we  are  removing 
from  the  final  regulation  the  “arbitrary, 
cai)ric,ious.  or  an  abuse  of  disc.retion” 
language,  based  on  the  comments  we 
received.  We  expect  that  the  Director 
will  rarely,  if  ever,  have  to  exercise  this 
authority  to  disapprove  or  ap])rove  M.SE 
rates  over  the  approval  or  uon-ap])roval 
of  a  .State. 

We  disagree  with  the  interpretation 
that  sections  1324  and  1252  constrain 
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OFM's  authority  to  nogotiato  jiromiuins.  MSI 
Wore  wo  to  intorprot  tlioso  soot  ions  in  noy 

tho  mannorsuggostod  by  tho  ' 

oomniontor,  soction  1  :t:t4(a)(4)  oi  tho  MSI 

Anor(lal)lo  C'.an;  Act.  which  rocpuros  tlio  an 
Diroctorto-'nogotiatoli  *  *  *  with  oach  alU 
niulti-statoplan  *  *  *  tho  promiunis  to  pn 
ho  chargod.”  would  ho  rondonul 
i,u)i)orativo.  Soction  1  :t24(l))(2)  roiors  to  nun 
“rating.”  OPM  has  dotinod  "rating  tor  wit 
luirposos  of  soction  1  :t24(h)(2)  to  rocpiiro  t-ar 
conuilianco  with  tho  rating  iactors  >■”] 

,„,nnittod  liy  tlio  PI  IS  Act  as  dotailod  in  w>l 
^  H()().2()2.  Rating  factors  rotor  to  tho  ' 

factors  issuors  must  uso  to  dovolop  tlioir  Stu 
iiromiuins.  With  rogard  to  tlio  MSPP.  wo  no 
do  not  considor  "rating  to  tio  tho  samo  (  > 
as  “rato  roviow.”  Rato  roviow  is  a 
tiroador  concopt  and  is  a  nocossary 
coinponont  of  iiromium  nogotiation.  As 
montionod  atiovo,  wo  intond  to  conduct  ■  1 
our  own  process  to  roviow  rates,  and  1” 

oach  State  will  have  tho  opportunity  to  o> 
roviow  tho  MSP  rates  under  its  own 
iirocoduros.  Wo  intond  to  work 
cooperatively  with  tho  States,  and  have  P| 

coordinated  our  policy  with  mis.  ‘ 

In  addition,  tho  MSPP  will  coiniily  ^ 
with  soction  1 232  of  tho  Affordahlo  Caro  a] 
Act.  That  soction.  entitled  "Rating  ^  ^  P 
Roforins  Must  Ajiply  IJnifornily  *  *  *  a 
roiiiiiros  rating  rolorins  adojitod  by  a  ' 

.State  jnirsuant  to  title  1  ol  tho  /Mlordahlo  j, 
Caro  Act  to  apply  uniformly  within  a 
market.  Rating  roforins.  again,  do  not  ^ 

oipiato  to  “rato  roviow”  processes.  , 

Rather,  consistent  with  OPM’s  ' 

intoriirotation  of  “rating”  for  purposes  ^ 
of  soction  1  :f24(l)K2).  rating  reforms  ^ 

refer  to  reforms  that  constrain  tho 
factors  upon  which  issuers  roly  to 
dovolop  their  premiums.  Soction  1232 
does  not  constrain  tho  Director's  power 
to  nogotiato  rates  with  MSP  issuors 
under  soction  i:i34(aK4). 

Connnonf ;  In  addition,  tho  samo 
commontor  indicated  its  view  that 
soction  1232  constrains  network 
adociuacy  rules. 

ResponsH:  OPM  does  not  agree  with 
this  commont,  as  soction  1232  is  limited 
in  its  sc.ojio  to  rating  rotorms. 

Common/: This  commontor  hirthor 
indicated  that  soction  i;i()l(aK2]  aiiplios 
with  “ociual  force”  to  MSPP  issuors 
Response:  While  CPM  acknowledges 
that  QHP  standards  generally  apply  to 
tho  MSPP,  soction  i:i;i4(c)  s]K!cifically 
reserves  to  tho  Director  tho  discretion  to 
dotormino  whether  QHP  rules  are 
satisfied  in  tho  context  of  tho  MSPP. 
Thoroforo.  OPM  does  not  agree  that 
soction  1301  (a)(2)  causes  QHP  rules  to 
apply  to  MSPP  “with  ociual  force.”  as 
they  do  not  a])])!}'  in  tho  samo  manner 
with  respect  to  onforcomont. 

Conunent:  One  commontor  asked 
OPM  to  clarify  that  tho  single  risk  pool 
.standard  proposed  in  tho  rnlo  applies  to 


MSPP  issuers’  pools  within  a  .State  and  MSI 

not  across  States. 

Response:  Our  intent  was  for  an  amo 

MSPP  issuer  to  consider  all  onrolloos  in  rofo 
an  MSP  to  ho  in  tho  samo  risk  pool  as  Ci 

all  onrolloos  in  all  other  non- 
grandfathcuod  health  plans  in  tho  non 

iiulividnal  market  or  small  group  |  ^  * 

market.  rospoOivoly.  in  compliance  mej 

with  soction  1312(c)  of  tho  Aflordahlo  wol 
Clare  Act  as  well  as  1 IHS  regulations  pur 

imirlomonting  that  .section.  Consistent  29  i 

with  HHS  guidance,  wo  ailirm  that  ‘ 

MSPP  issuors  will  pool  risk  within  a  noi 

State  and  not  across  .States,  but  wo  do  n 

not  holiovo  a  change  in  tho  regulatory  1^' 

text  is  uoedcKl. 

Comments:  .Some  commontors  pit 

suggested  that  OPM  estalilish  rules  and  the 
conditions  that  will  facilitate  tribal  Fe 

sponsorship,  to  allow  tribes  to  perform  th 
premium  aggregation  for  individuals  to  ol 

enroll  in  MSPs. 

Response:  We  are  exiilormg  whether  O 

potential  issuers  have  the  cajiacity  to  dc 
perform  iiremium  aggregation  and/or  ai 

acceiit  aggregated  preuniums.  In  the;  re 

MSPP  issuer  application.  OPM  wdl  ask  H 
;  applicants  to  indicate  whether  they  r< 

have  this  cajiacity  and  will  take  the  u 

applicants’  resiionses  into  consideration  N 

when  negotiating  contracts.  n 

Rating  Factors  (§  H09.202)  ^ 

The  proposed  H()().2()2  reciuired  , 

MSPP  issuers  to  comply  with  section  ^ 

2701  of  the  PHS  Act,  as  amended  by  the 
Affordable  Clare  Act.  We  projio.sed  in  , 

S  }U)0.202(a)  that  MSPP  issuers  must  , 

comiily  with  reciuirements  setting 
standards  for  fair  health  insurance 
premiums  apiiearing  in  HH.S 
j.  regulations.  In  addition,  we  jiroposed 
that  MSPP  issuers  must  follow 
standards  set  for  rating  areas  in  a  State 
established  under  any  HHS  or  State 
regulations  implementing  section  2701 
of” he  PHS  Act.  OPM  received 
numerous  comments  related  to  rating 
,  standards  and  factors  from  States. 

[(>d  consumer  organizations,  ami  issuers. 
Comments:  Many  commenters 
sujiported  the  general  apjiroai.h  we 
ies  proposed  that  MSPP  issuers  must 
comiily  with  Federal  standards  and 
as  more  narrow  .State  .standards  tor  lating 
o  factors.  A  few  commenters  asked  OPM 
V  to  clarifv  the  reiiuirement  that  MSPP 
i'  lo  issuers  vise  the  age  curves  established 

under  Federal  regulations  implementing 
section  2701(a).  including  that  an  M.SPP 
issuer  must  also  use  any  age  curve 
to  established  by  a  State  pursuant  to  43 

,s  OFR  147.103(e).  •  . 

pr  Response:  We  clarily  that  our  intent  is 

for  an  M.SPP  issuer  to  use  any  age  curve 
establisluul  by  a  State  pursuant  to  43 
ool  OFR  147.103(e).  In  the  event  that  a  State 
as  to  does  not  establish  an  age  curve,  the 


M.SPP  issuer  would  use  the  standaril  age 
curve  established  by  HH.S.  We  are 
amending  proposed  §  800. 202(c)(2)  to 
reference  State-established  age  cairves. 

(jomments:  A  lew  commenters 
reiniested  that  OPM  have  M.SPP  issuers 
comply  with  PHS  Act  section  2703  and 
its  implementing  regulaticins  on 
incentives  for  nondiscriminatory 
wellness  iirograms  in  group  health  plans 
pursuant  to  43  O.FR  parts  140  and  147, 

29  O.FR  part  2390.  and  20  CiFR  jiart  34. 

Response:  We  agree  with  the 
commenters  and  their  suggestion. 
Accordinglv,  we  have  added  a 
paragraph  (f)  to  §800.202  to  recpiire 
MSPP  issuers  offering  grou])  health 
plans  to  comply  with  section  2703  ol 
the  PHS  Act  and  any  implementing 
Federal  or  State  regulations.  We  believe 
this  appropriately  resolves  the  concerns 
of  commenters. 

Comments:  Some  commenters  urgect 
OPM  to  clarify  how  MSPP  i.ssuers  will 
define  “familv”  as  it  applies  to  coverage 
and  rating.  Specifically,  commenters 
recommend(Kl  OPM  coordinate  with 
HHS  to  ensure  that  the  coverage  and 
rating  retpnreiiKmts  established  by  HHS 
under  section  2701  clearly  api)ly  to 
1  MSPs.  adopt  broad  definitions  lor 

minimum  categories  lor  tamily  poli(.ies. 
and  ado])!  four  types  of  family  coverage 
categories:  Iiulividnal;  two  adnlt.s;  adult 
plus"child(ren);  and  two-adult  with 
child(ren)  or  other  family  composition, 
e  Response:  The  jiroposed  rule  did  not 
reipiire  siiecific  standards  around 
categories  of  family  members,  and 
intended  to  coordinate  MSPP  standards 
with  HH.S  standards  published  at  43 
C.FR  part  147.  Therefore,  the  final  rule 
does  not  si)ec;ify  the  minimum 
categories  of  family  members  that  must 
i  be  ratetl  in  a  family  policy. 

However,  we  encourage  MSPs  to 
1  provide  the  same  benefits  for  all  family 
compositions,  including  but  not  limited 
to  same-sex  domestic:  partners  and  their 
children.  We  note  that  individuals  not 
eligible  for  family  coverage  will  be  able 
to  purc.hasc!  individual  covcirage;  on  a 
guarantc:ed  issue  basis. 

While  we  intend  to  administer  the 
MSPP  in  a  manner  that  supports  a  broad 
ig  definition  of  family  c:overage  categories, 
VI  we  are  finalizing  the  projmsed  ])rovisu)n 
without  a  change.  We  must  coordinate 
1  our  ai)i)roach  in  applying  rating  iactors 
ting  consistent  with  HH.S  guidanc.e  and  .State, 
SPP  law.  and  as  a  result  will  implement  the 
iKclicy  for  extending  coverage?  rides  so 
I  that  they  apply  to  a  broad  eleilinition  ol 

familv  euiverage  e:atege)ries  through  the 
nt  is  MSPP  e:e)ntrae:t  neigotiation  i)re)e:ess. 


Meelie-.al  Loss  Ratio  (§801). 203) 

The  jn-oposed  rule  reejuires  MSPP 
issuers  to  attain  the  meelie:al  loss  ratio 
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n.  2,„3/K„l„.s  ,„„l  K.,H„,„,ion,s 


(MLR)  in  soction  2718  of  tho  J>HS  Act 

1.  .f4(ji)(4)  of  tlio  AffonlMhlo  Can*  A(  f 
which  f-ivos  Ol’M  tho  explicit  authorifv 
to  n(!{>otiat(!  pr(!iniimi.s.  j)rofit  niarnins  ' 

MSI  -sp,>(:,fic  MLK  jj. 
mtor..sf  of  MSJ>  enrol l(;,;s  or  conforms  to 
It  standards.  Failure;  to  attain 

the  MLR  could  residt  in  intermediate 
•sanctions,  which  include,  hut  are  not 
Innited  to.  suspension  of  marketinu. 
decertification  in  one  or  more  States  or 
termination  of  an  MSFP  issuer's 
contract. 

(-omnwnts:  Se\'eral  comment(;rs 
ox])res.s(;d  support  for  ORM’s  ajiproach 
(>()mmenters  supported  an  MLR 
calculation  that  was  State-hased.  rather 
tium  nationwide,  (kmnnenters  also 
•supported  poolino  MSP  and  non-MSP 
experience  in  MLR  calculation 
/h^ponse;  Of’M  is  retaining  in  the 
final  rule  its  approach  to  have  MSfd^ 
i-ssuers  calculate  MLR  on  a  State-hv- 
State  basis  as  well  as  jiool  MSP  anil 
non-MSfJ  experience  within  a  State. 

(^oniwants:  Several  commenters 
expressed  concern  that  Ol’M  having 
authority  to  set  an  MSP-specific  MLR 
differ(;nt  from  tiu;  State  or  federal 
•standard  could  gix  e  MSPs  an  a.Ivantage 
()V(;rQHPs.  ^ 

Re.spon.se;  OI’M  recognizes  the 
concerns  of  States  and  other 
•stakeholders  regarding  authoritv  to  set 
an  MI.R  standard  for  the  MSIdL 
However  section  i:L'14(a)(4)(lJ)  of  the 
c.xplicitiv  grants 

li,  »  to  negotiate  an 

MLR  with  (;ach  MSJL  As  a  matter  of 
policy,  however.  OI^M  do(;s  not  foresee 
exercising  the  authoritv  to  set  an  MSP- 
•sfiecific  MLR.  If  OPM  were  to  consider 
unjdementing  an  MSP-sjiecific  MLR.  it 
would  only  he  under  extraordinarv  and 
rare  (.■ircuinstances.  and  after  coivsiilting 
with  the  State.  " 

(comment:  A  commenter  was 
conceriuul  that  (1PM  may  decertifv  an  j 
MSI  nm  -year  for  failing  to  meet  the  , 
Hjiplicahlo  MLR  staiKiard. 

lifisponse:  Whif,:  (J1>M  has  the  ! 

authority  to  decertify  an  MSP  at  anv  t 

tune,  we  do  not  want  to  di.srupt  State  / 
insurance  markets  or  harm  consumers 

HocertifyinganMSPisoneofmanv  i 

(jonipliance  actions  OI^M  jirojiosed  in  ( 

the  rule.  We  want  to  clarifv  that  OPM  „ 
would  only  decertify  an  MSP  mid-vear  ,, 
under  unusual  circumstances,  such  as  \ 

wide.spread  and  repeated  failure  to  ' 
c.omjily  with  the  legal  or  MSPP  4 

(:ontractual  re(|uirements.  Hefore  e 

‘luuortifying  an  MSP.  we  would  consult  i, 
with  a  State  and/or  HUS.  as  appropriate.  ’ 
to  avoid  market  disrujition  and  protect  c( 
consumers.  Our  approach  to  compliance  Q 


actions  is  discu.s.s(;d  in  more  detail  in 
»  *'clation  to  <5  800.404. 

.1  ^^ue  commenter  r(;(|uest(;d 

y  that  MSPP  issuers  pav  a  rehati;  in 

addition  to  other  MLR  sanctions 
n  MSPP  issuers,  like  all 

heahh  insurance  issuers  regulated  hv 
to  ttf  tS,  an;  siihjecl  to  the  MLR  rebate  ' 
re(iuireinents  under  the  Affordable  Care 
A(.t,  and  Of’M  will  not  r(;(|uire 
additional  r(;hat(;s. 

‘'‘’"uuenti;!-  wants 

,1-  MSI  1  us(;r  f(;es  to  (|ualifv  for  MLR 
inclusion. 

lif^sponstK  This  final  ruh;  clarifies  in 
?jH()0.108  that  MSI’P  user  fhes  will  he 

.  Pf'lui  the  State-hased  Fxchange  or  ' 
Federally-facilitated  Exchange  u.ser  fe,; 
According  to  technical  guidance 
document  CCIIO  2012-002.  released 

April  20.  2012.  by  IflES,  Exchange  u.ser 

Pi't^Juiums  in 
he  MLR  calculation,  as  are  all  other 
f  ederal  and  State;  regulatorv  and 
licensing  fees.  MSPf^  user  fees 

Ix' included’ in  the 

MLR  calculation. 

We  are  adopting  ^  800.20;i  of  the 
proj)os(;d  rule  as  final,  with  om; 
technical  ixirniction  in  iiaragrajih  (h). 
relating  to  the  .sanctions  for  not  atlainiu» 
the  reepiired  medical  lo.ss  ratio. 

Kemsurance.  Risk  Corridors,  and  Risk 
Adjustment  (S  800.204) 

The  firopo.sed  §  800.204  would 
re(|ui,-e  MSPP  issuer  participation  in  the 

liansitional  reinsurance;  iireignun  in  the; 
inehvielual  marke;t.  risk  aelju.stnie;nt 
preignim.  anel  lempeirarv  risk  e.eirrieleirs 
preigram  tei  eaisure;  tluit  all  i.ssuers  have; 
tile  .same;  fi.se:al  re;spem.sihiliiie;s  and 
pre)te;e:tiem.s.  Of^M  pre)j)e)se;el  that  MSPP 
■.s.sue;r.s  he;  re;e]uire;el  to  jiartieapate  in  the 
transitiemal  reinsuranex;  preigram  leir  the; 
inehvidual  niarke;t  eistahiisheid  imrsuant 
to  .s(;e:tie,n  1.141  of  the;  Affeirelahle;  Care; 

Act  and  comply  with  HHS  stanelarels 
•seit  feirth  in  4.'-!  CFR  part  1.5:i  and,  if 
apiilie.ahle,  any  State  reigulatiems 
iiniileaneaiting  the;  preigram.  OPM  al.so 
preiiKiseel  that  an  MSPP  issimr  must' 
partieapate  in  the  teanjieiniry  risk 
t.-orrielors  program  e;stalilishe;el  pursuant  i 

to  see;t.eini;M2eifthe;  Affeirelahle  Care;  1 

Ac:t  anel  eximply  with  4.'5  Cf’R  part  1  'I'l  I 
^•s  well  as  any  aelelitieinal  HHS  stanelar’ds  t 

P''”S''»<ii-  Finallv. 

Cl  M  ]iropei.se;el  tluit  an  MSPf^  issuer 
must  partie.ipate;  in  the;  risk  adju.stme;nt  f 

ri4a"‘ n  a  rl' ‘"'’r.'  tei  .se;e;t  iein  ; 

1-14.1  of  the  Affeirdahle  Care;  Ae.t  anel  ;i 

4r'rr,y  -stanelarels  set  feirth  in  t 

I"'r'lf'^^''xl.if<<Pplioalile;,anv  a 

Mate;  .stanelarels  iiniileanenting  the; 

preignim.  " 

C-omnwnts:  The  majority  of  the  \ 

nuNo ree;e;ive;el  suppeirted  o 

Cl  M  s  ajiproae;h  to  reepiiring  MSPP  „ 


i-s.suers  to  participate,  like;  QH|’  i.ssue;r.s. 
>n  lu,  tninsitieinal  re;insunme;e;  iireigram. 
nsk  aeljus  ine;nt  preigram.  anel  tempeirarv 
iisk  e:eirrieleirs  preignim.  States,  consumer 
organizations,  anel  i.ssueas  supporfeiel  the; 
Necon  ■  “FP'XX'oh  Ci’M  preipeiseel  th.it 
MSI  i.ssue;rs  must  e.eimplv  with  Fe;ele;ral 
^  •standards  anel  State;  .stanelarels,  if 
'•  apphexihle.  in  the;  aelministration  eif  the; 
re;m.sunme:e;  preignim  anel  risk 

ixlju.stmeait  preigram.  One  ceimme;nte;r 

si.gge;.ste;e  CI>M  has  leigal  eli.se.re;tiein  to 
alleiw  a  chure;h  heialth  jilan  eiffe;re;el 

Um.iiBlulu;M,SI>Pi„v„ry|,n,n,i,,, 

xdju.st  feir  risk  ae:rei.ss  its  enrol  hies,  usinu 
risk  aeljustment  criteria  re;late;el  to 
Meeliexire  Part  D  anel  Meelie.are; 

Aelvantage;  jilans. 

/fe.spon.se;  OPM  ajipreeaateis  the; 
commeaits  anel  is  aeleipting  the  ]ireipeise;el 
logulation  as  final,  with  two  teichniexil 
(:orre;e;tieins.  First,  in  <?  800.204(li).  we  are^ 
(.hanging  “any  apjilicahle  Fe;ele;ral  or 
Mate;  re;gulatiein.s  unelea- that  .se;e;tiein”  to 
•fnv  applicable;  Feele;ral  re;gulatiein.s 
iinde;r  that  .se;ctiein’’  he;e;au,se;  HHS  will  he 
openitmg  the;  tempeirarv  risk  e.eirrieleirs 
fjrograim  See.einel.  we;  are;  exirrecting  an 
oeliteirial  e;rreir  in  jiaragraiih  (c)  of 
^  ^  800.204  by  edianging  “An  MSPP  issuer 

^  iim-st  e:eimply  with  participate;  in  the  ri.sk 
adju.stmemt  preigram  eistalilisheel 
pursuant  to  .seiction  l.'M.'leifihe; 

Affeirelahle;  (kire;  Ae;t"  tei  “An  MSPP 
issuea;  must  e;einiply  with  .se;e:tiein  i:i4:i  eif 
Ine;  Affeirelahle;  C;iri;  Ae;f’’. 

finally,  we;  elei  neit  agre;e;  with  the; 
oommeaiter's  analysis  that  C1>M  weiulel 
h;iv(;  le;gal  eiiseTetiein  tei  alleiw  a  e.hure.h 
lioallh  plan  eiffe;re;el  threiugh  the;  MSPP  to 
vary  pre;mium.s  tei  aeljust  feir  risk  aeaeiss 
Its  enrol leeis.  using  risk  aeljustmeait 
cnteiria  relateal  tei  Me;elie;are;  Part  13  anel 
Meelicare;  Aelvantage;  plans.  Therefeire 
we  are  mil  aeleipting  this  siiggeistion. 

Subpart  D — Apf)Ucation  and 
(■>  onti'a cti ng  Proced 1 1  ivs 

8f/o  P''‘dX)se;el  4.'-i  CFR  part 

«00,  (31  M  seit  feirth  preipeiseel  preie.eisseis 
lor  eice.epling  anel  e;vahiating 
applicalieins  to  jiartiedpate;  in  the;  MSPP 
anel  feir  e;xe;cuting  ceintraeds  tei  offer 
(:ove;rage;  uneleir  the;  MSPP.  In  genenil 
timse  preie;e;.s,se;,s  were;  ele;.signe;el  lia.se;erein 
131  M  s  e;xpe;rie;ne;e;  in  the;  eipe;ratiein  eif 
1  le  fEHliP  while;  re;ne;e;ting  the;  uniejue; 
■••spects  of  the;  MSPP,  as  elire;e;te;el  in 
•soediein  3.3.34  eif  the  Affeirelahle;  Care;  Ae.t 
Suliparl  13  ine:luele;.s  se;e:tiein.s  relating  to 
an  ajipliexitiem  jireie;e;.ss,  re;vie;w  eif 

the;  e:eintrae:t.  exintract  re;ne;wal  preie:e;,s.s 
anel  neinre;ne;wal.  (3PM  re;e;e;ive;el  lieith  ’ 
Hone;ral  eximments  on  this  sulipart  anel 
si)e;cifie:  ceimme;nt.s  ein  .se;ve;ral  .se;clieins. 

We;  aeielre;.s.s  first  thege.aieral  e.eimmenls 
on  the  .sulipart.  feilleiweel  liv  eximmenls 
on  sjieie.ific  seiediems  within  the  suliiiart. 
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Any  rcignlatory  (;liangc:s  are  noted 
within  the  discu.ssion  of  each  section. 

(k)iniu(^nt:  One  coininenter  n!(]ue.ste(l 
additional  information  on  the 
a|)|)lic:ation  and  contracting  procedures, 
including  form,  manner,  ancl  timeline 
for  snhmission  and  rcndew  of 
a|)|)lications,  contracting,  and  renewal 
of  contraOs. 

/fe.s/jon.se;  OPM  has  relcui.sed  a  final 
paper  a])plication  .setting  forth  the 
information  that  we  will  collcul  from 
health  insurance  issuers  that  aj)ply  to 
become  MSPl’  issn(;rs.  available  on  the 
Federal  Ifusiness  Opportnniticis  Wuh 
site  at  \v\\  \\’.FB().>^ov  under  solicitation 
nnmher  OPMif.'i-l 2-R-0()()().  Multi-State 
Flan  Frogram.  The  final  paper 
application  was  posted  on  |anuary  18, 
2013.  The  solicitation  notcis  that  QFM 
cixpects  to  ht;gin  rcjceiving  application 
material  from  issucirs  in  February  2013. 
and  in.strncts  is.suers  to  submit  a  notic:e 
of  intcmt  to  a])])ly  to  receive  access  to 
the  MSFF  Fortal,  through  which  issuers 
will  submit  the  recjnested  information  to 
OFM  elcictronically. 

Due  to  the!  gcmerally  comi)re.ssed 
dciadliiuis  for  the  first  ycnir  of  this 
program  and  the  first  years  of  ojjeration 
of  many  Exchanges,  timelines  may  vary 
from  oiu!  year  to  the  next.  We  ihcaefore 
will  not  establish  rigid  timelines  in  this 
rcjgulation,  hut  will  evaluate  MSFF 
timcilines  and  addr(;ss  them  through 
guidance.  Similarly,  we  intend  to  share 
additional  information  on  initial 
excaaition  and  remenval  of  contracts 
through  guidance. 

(^oiunionis:  A  few  commenters 
recommendcul  that  OFM  incorporate 
Statcas  and  Exchanges  into  the  proct;.ss  of 
evaluating  aj)plicants  and  luigotiating 
contracts  with  issuers.  Sjjecifically, 
commenters  noted  that  some  Exchanges 
will  employ  an  “active  pnrcha.ser” 
model,  whereby  QHF  certification  will 
depend  on  a  contract  between  a  QHF 
issuer  and  the  Exchange,  and 
recommended  that  OFM  address  this 
mod(!l  in  its  ajjplication  and  contracting 
jnocedures.  Other  commenters  voiced 
concern  that  the  absence  of  State 
re])resentation  in  application  and 
contracting  procedures,  including 
(ivaluation  of  rate  and  benefit  ])ro)K)sal.s, 
would  result  in  inconsistemt  a])plication 
of  State  insurance  laws  and  r(;gulalions. 

/le.spon.se;  OFM  is  directed  by  section 
1334  of  the  Affordable  Care  Act  to  enter 
into  contracts  with  health  insurance 
issuers,  and  to  do  so  in  a  manner  similar 
to  the  manner  in  which  contracting 
])rovisions  under  the  FEUBF  are 
implemented.  The  Affordable  (iare  Act 
al.so  provides  for  deemed  certification  of 
MSFs  by  virtue  of  an  MSFF  contract.  We 
acknowledge  that  States  will  retain 
responsibility  for  the  enforcement  of 


their  insurance  laws  and  regulations, 
and  we  will  continue  to  develoj) 
relation.shi]).s  with  States’  Dtipartments 
of  Insurance  and  Exchange  authorities 
to  collaborate  to  ensure  that  MSFs  may 
h(!  offered  on  Exchanges  without 
cnniting  market  disruptions. 

Based  on  the  phased  exj)an.sion 
])rovisions  of  section  1334  of  the 
Affordable  (iare  Act  and  of  §  800.1 04  of 
this  regulation,  we  do  not  ex])ei:t  each 
MSFF  issiKir  to  offer  an  M.SI’  on  each 
Exchange  in  2014.  We  will 
commnnicate  with  ap])ropriate  State 
officials  on  an  ongoing  basis  regarding 
the  MSFs  that  we  expect  to  certifv. 

Application  and  (Contracting  Frocednres 
(§800.301) 

In  §800.301,  we  ])ropo.sed  that  a 
health  insurance  issuer  may  submit  an 
a])])lication  to  OFM  to  ])articipate  in  the 
MSFF.  We  specified  that  such 
aj)])lications  would  meet  guidelines  to 
he  released  regarding  the  form  and 
manner  of  applications,  and  the 
timeline  for  submission.  OFM  received 
a  few  comments  specifically  addressing 
this  .section. 

(Jonuufint:  One  coininenter  noted  the 
absence  of  .s|)ecific  timeframes  in  the 
l)roposeil  regulation  and  reipie.sted  that 
siicli  timeframes  allow  each  State  to 
perform  its  “traditional  role”  in 
regulating  health  insurance  products. 

I{(!Sf)()ns(;:  As  di.scussed  in  greater 
depth  regarding  suhjiart  0  of  this 
regulation.  OFM  intimds  to  collaborate 
with  ap})ropriate  State  officials 
regarding  the  review  and  approval  of 
rates  and  benefits.  We  intend  to  he  as 
flexible  as  possible  to  ensure  that  each 
State  has  adeijnate  oi)])ortunity  to 
review  MSF  documentation  as 
ajjjjropriate. 

Comment:  One  coininenter 
recommended  that  OFM  ensure  that 
issuers'  proprietarv  information  he 
protected  from  information  re(|ue.sts. 
including  under  the  Freedom  of 
Information  Act  (FOIA). 

liesponse:  We  acknowledge  that 
certain  information  given  to  OFM  by 
applicant  issuers  may  he  ])roprietary, 
and  should  therefore  not  lie  subject  to 
public  ins]K;ction.  A]5plicants  will  he 
given  an  ojiportnnity  to  mark  snhmilted 
information  as  confidential,  pursuant  to 
instructions  that  will  accompany  the 
application  in  the  MSFF  Fortal,  subject 
to  the  limits  of  FOIA  and  its 
implementing  regulations. 

OFM  does  not  believe  that  any  of 
these  comments  reipiire  any  changes  in 
the  regulatory  text.  Therefore,  we  are 
adopting  j3roj)o.seil  §800.301  as  final, 
with  no  changes. 


Review  of  A])plication.s  (§800.302) 

Frojiosed  §800.302  jnovided  that  an 
issuer  that  has  a|)j)lied  under  §800.301 
may  he  accepted  to  enter  into  contract 
negotiations  if  OFM  determines  that  the 
applicant  meets  the  recpiinmients  of  part 
800;  that  OFM  may  request  ailditional 
information  from  i.ssners  in  making  such 
a  determination;  that  OFM  will  inform 
the  a])})licant  in  writing  if  OFM  declines 
to  enter  into  contract  negotiations  with 
the  applicant;  that  OFM  alone  may 
determine  whether  an  application  is  to 
he  accepted  or  declined;  and  that  a 
declined  aiiplicant  mav  applv  for  a 
snh.secpient  year.  OFM  received  no 
specific  comments  on  this  section. 
Therefore,  we  are  adopting  proposed 
§800. 302  as  final,  with  no  changes. 

MSFF  Contracting  (§  800.303) 

In  ju'opo.sed  §800.303.  OFM  provided 
that,  to  become  an  MSFF  i.ssner,  an 
applicant  must  execute  a  contract  with 
()FM;  that  OFM  would  establish  a 
.standard  contract  for  the  MSFF;  that 
OFM  and  an  a])plicant  would  negotiate 
premiums  for  each  plan  year;  that  OFM 
would  review  for  apj)roval  an 
a])])licant'.s  benefit  packages;  that  OFM 
may  negotiate  additional  contractual 
terms  and  conditions;  and  that  MSFF 
issuers  would  he  certified  to  offer  MSF 
coverage  on  Exchanges. 

C.'omments:  Several  t;onnnenters 
recommended  that  I/T/lIshe 
contractually  allowed  to  ])articipate  in 
MSF  networks  as  jjroviders.  and  that 
M.SFF  issuers  comply  with  Federal  laws 
governing  l/T/Us. 

Hesponse:  iWM  will  addre.ss  the 
specific  terms  of  the  MSFF  standard 
contract  through  a  development  process 
following  the  publication  of  this  final 
rule.  We  acknowledge  the  unique 
concerns  of  I/T/Us.  and  we  intend  to 
address  them,  to  the  extent  practicable, 
through  contractual  terms. 

(A)mment:  One  coininenter 
recommended  that  OFM  adopt  for  the 
MSFF  the  same  transparency  and  ])a.ss- 
throngh  pricing  standards  and 
reipiirements  that  exi.st  under  the 
FEUBF  for  FBMs. 

Hes})onse:  As  noted  above.  OFM  will 
address  s|)ecific  contract  terms  through 
a  process  following  the  publication  of 
this  ride.  Such  terms  will  include 
standards  and  re(]uirements  for  FBMs. 

(A)mments:  A  few  commenters 
suggested  that  OFM’s  jiropo.sed 
contracting  jirocess  would  he 
duplicative  of  State  regulatory  or 
Exchange  processes  or  would 
circumvent  such  processes.  One 
coininenter  recommended  that  MSFF 
issuers  he  required  to  attest  to 
compliance  with  all  State  laws  as  a 
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condilioii  ot Curtification.  Anotlior 
coniniontor  rticomnioiKlcd  lhat  issuers 
Im;  nMjuiml  fo  attest  to  undc'rstandiiit. 
cuut  (:oni|)lian(;(!  with  a  specific  State 
law  as  a  condition  of  contractinj>.  One 
connnenter  recoiniiKMulc'd  tliat  MSFP 
eontracts  incorporate  consultation  with 
State-has(‘d  Kxchanges  to  measure 
ixn  forinance  and  compliance!. 

lU^sponst-:  In  giiiieral.  MSPl’  issuiirs 
will  |)e  expected  to  complv  with  State 
laws  and  n'gulations.  Although  we 
intend  to  monitor  such  comj)liance  and 
to  evaluate  contract  performance  in  part 
on  such  compliance,  we  decline  to 
specifically  li.st  State  laws  with  which 
issuers  must  comidy.  Specificallv  listin<> 
laws  with  which  an  issuer  must  comph^ 
may  have  the  unintended  result  of 
inijdving  that  an  issuer  need  not  comidv 
with  nnli.sted  laws  and  regulations,  and 
01  M  cannot  list  everv  relevant  State 
law  with  which  an  MSFP  issuer  must 
complv. 

We  intend  to  promote!  information 
sharing  h(!tween  f)I>M  and  States,  and 
()1  M  will  m(!asure  MSP  p(!rformance 
using  standards  similar  to  tho.se 
ineasunKl  under  the  FEH13P.  Sharim- 
inlormation  with  States  will  help  easun! 

1 ‘^o'upfrul’lu  standards  to 
yHI  s  in  the  .same!  markets  and  that 
i.ssmirs  comply  with  State  laws.  liy 
measuring  contract  (jualitv  a.ssuraiice 
standards  across  MSPs,  O'PM  will  h(! 
able  to  (!nsur(!  that  .MSPs  are  of 
comparahly  high  epiaiity  acro.ss  Slateis. 

We  will  .s(!t  lorth  the  sjiecific  standards 
that  MSPs  will  he  (!xp(!ct(!d  to  meet  in 
lh(!  mode!)  MSI’I^  contract. 

\ye  an!  adoj)ting  jiropo.sed  SHOO.HO.'t 
as  final,  with  the  inclusion  of  a  minor 
editorial  correction. 


Term  of  the  Contract  (S  K()().:3()4) 

In  §800. .'304.  w(!  ])roj)osed  that  the! 
term  of  an  MSPP  contract  he  for  a  jieriod 
of  at  lea.st  12  consecutive  months,  as  .set 
forth  in  the  MSPP  contract;  that  a  plan 
year  h(!  a  con.secutive  12-month  period 
during  which  an  MSP  jjrovides  coverage 
for  health  l)(!n(!fits:  and  that  a  plan  year 
may  he  a  calendar  viiar  or  oth(!r  12- 
month  p(!riod. 

(^oninwnt :  One  commentiir 
recommended  that  the  term  of  thi!  MSl’P 
contract  coincide!  with  the  calendar  vear 
so  that  MSI’  plan  years  and  ojjen 
enrollm(!nt  p(!riod.s  would  coincide  with 
lho.s(!  of  QHPs.  which  would  pn!serve  a 
level  playing  field. 

/fe.vpoh.s-e;  In  §80t).20,  we  an! 
adopting  the  definition  of  “plan  year” 
<!stahlish(!d  hv  IIHS  at  4.'5  CFR  i.^f,  20 
S(!ction  8()0.101  .states  that  MSPs  will 
coinply  with  tlu!  same  standards  for 
eligibility,  enrollment,  and  termination 
(H  coverage  as  QHI’s  on  the  .same 
Exchange.  Open  enrollment  p(!riod.s  for 


MSf’s.  therefore!,  will  ce)ine;iele!  with 
thexse  of  QJff’.s. 

(yOinnu^nt:  One  exeminenter 
re!e:e)mme!nele!el  that  Ol’M  aeleipt  an  initial 
e;e)ntrae:t  term  e)f  .'3  tei  .1  vexirs.  rathe!r  than 
1  ye!ar. 

liasponsa:  We  ae;kne)wle!elge!  that 
liartiedpatiem  in  the  MSl’l’  may  renjiure! 
signifie;ant  initial  inve!.stme!nt  em  the!  part 
of  MSPl’  issuers,  anel  th.it  a  lemge!!- 
e:ontrae;t  term  may  iissure!  issue:r.s  that 
.sue:h  inve!.stme!nt  may  re!e|iure!  ,se!veral 
yeiirs  e)f  partie:ipatie)ii  in  the  preigram  tei 
I  hee:e)me!  e;e).st-e!ffee;tive!.  Ol’M  has 

meieleleul  the  applie;ation  anel  e:e)ntrae;ting 
pre)e;eelure.s  in  suhpart  11  after  theese  useel 
in  the  FEHf3f’.  ine.lueling  the 
antoniiitically  re!ne!wal)le!  nature!  eif 
e:emtrae:t.s.  We  antieijjate  that  all  MSPl’ 

’  is.sue!r.s  will  j)artie;ij)ate!  in  the  preigram 
feir  many  ce)ntrae;t  ten  nis.  f-foweve!r,  rates 
and  he!nefit.s  will  he!  reviseul  eae:h  yenir, 
anel  .some  tennis  eif  the  MSPP  e.ontract 
may  neniel  tei  he!  upelate!el  fremi  one  term 
tei  the  next.  Thenefeire,  the  e;e)ntract  teniii 
will  he  1  ye!ar. 

\ye!  are  aelopting  jiropei.seel  §  800. 804 
as  final,  with  no  changes. 

(.emtrae;l  Renewed  Pre)e;e!.s.s  (§800. .'305) 

In  preijieise!!!  §  800.:305.  we  .se!t  forth  a 
pre)e;e!.ss  by  whie:h  OPM  anel  em  MSPI’ 
i.ssuen-  woidel  reniew  an  MSPl’  e:emtreie:t, 
ine.lueling  the!  i.ssuer’s  sidimi.ssiein  eif 
infeirmeition  tei  OPM  anel  eiriteria  for  a 
deiten-minatiein  liy  OPM  of  vvlmthen-  tei 
renieiw  tlm  e:eintrae:t.  'Phis  sen.tiein  aksei 
preivieleis  that  if  OPM  anel  the  i.ssuer  fail 
lei  eigreu!  tei  preniiiums  anel/eir  lieneifits 
with  reispeu:!  tei  em  MSP  ein  em  ExeJiange. 
the  e:eintrae:t  nieiy  neveirtheilei.ss  he 
lenieiweel  with  the  same!  jiremiums  anel 
he!ne!fit.s  in  effect  feir  the  previous  leniii. 
Ol’M  reneeiveel  nei  eeeimmenls  elire!e:tlv 
aeldre!.s.sing  this  seeetion.  Therefeire.  we 
are  aelopting  projiei.seel  §800.:305  as 
final,  with  nei  eehemges. 

Nemreniewal  (§800.;30(i) 

P>’^d«i«uel  that  either 
01  M  or  an  is.sue!r  e:eiulel  ele!e;line!  to 
reniew  an  MSPP  eeeintract  at  the  eniel  of 
a  jilan  yeuir  by  tinieily  notifying  the  either  i 
party  anel  MSP  enireil  lees.  i 

(A)nummts:  Seiiiie  e;eininie!nte!r.s  i 

re!e:eininie!nele!el  lenigtheniing  the  peirieiel  eif  1 
neitie;e!  tei  enreilleeis  eif  neinreneiwal  freini  i 
90  elays  tei  180  elays.  , 

/fei.s/ifin.se;  Ol’M  preipei.seel  that  issuers  e 
wendel  he!  re.npiireul  tei  neitifv  enireilleieis  eif  e 
nemreneiwal  eif  an  MSl’l’  ceinlrae:l  no  ^ 
feiweir  than  90  elays  prieir  tei  the  elate  ein  r 
whieili  e.eiveirage  weiulel  enel.  The  i 

prei|iei.se!el  90-elay  penieiel  was  takeiii  freim  \< 
the  same!  rexjuirenienl  in  the  FEH13P  i 

Ceinve!r.se!ly.  Exe:hange!.s  niav  have  neilie;e!  ti 
lie!rieiel.s  as  slieirt  as  :30  elays.  As  iioteHl  ;il  i- 
§  800..30(i(c),  the  90-elay  renjuirenienit  e 
weiulel  only  take  effen;!  in  the  ah.se!ne:e  eif  ei 


an  Exeihange!  rule  reniuiring  a  elifferenil 
neilie;e!  iierioel. 

(^oninwnis:  Seinie  e:einmie!nte!r.s 
;il  re!e;eininie!nele!el  tliiit  Ol’M  reieiuire  issuers 
n  to  assi.st  MSP  enirolleies  whei  will  lo.se! 
Ihe!ir  e'ove!rage!  tei  finel  new  e:eive!rage!. 
One!  exniiniente!!'  re!e:oninie!nele!el  that 
(y’M  elefen-  lei  a  eleiteirminatiein  by  the: 

I  t  Cenilers  feir  Me!elie:are!  anel  Me!elie;aiel 
Se:r\’ie:e!s  that  a  QllP  issuen'  must 
ceintinue!  tei  eiffer  e;eive!rage!  eiutsiele  eif  an 
Exeniange. 

/hi.s-pon.sei.  Enreilhnenit  eif  inelivieluals 
m  QffPs  folleiwing  nonrenewal  of  an 
g  MSPP  e;ontrae;t  falls  eiutsiele!  eif  the 
1  leispeinsiliilities  seit  feirth  at  seie.'liein  18.'34 
of  the  Afforelahle!  Care!  Ae:t.  Heiwe!ve!r.  as 
neiteel  threiughout  this  re!gulatiein,  we 
loeik  forwarel  to  working  e;ollalieirative!lv 
with  State!.s  anel  Exe.hanges  to  heist  serve 
exinsumers.  inedueling  liy  ensuring 
exieiperation  with  efforts  to  assist 
enrolleHis  whei  lei.se!  MSP  exiven'age. 

(-omuiputs:  A  tew  e.eimmenters 
ren.-eimmeneleul  that  OPM  e:larify  the 
langiuige  eif  paragrajih  (e;)  tei  re!e|uire! 
i.ssuers  tei  eximply  with  any  State  law 
leujuireiinents  reilating  to  nonrenewal  eif 
eieiverage  anel  withelrawal  freim  an 
Exediange  market. 

Response:  Proposeel  §  800..'30(i(c) 

■slateis  lhat  an  M.SPP  issuer  must  e.eimiily 
with  “any  reuiuireimeints  imposeiel  liv  an 
l‘.xe;hange!  with  re!.s|ie!e;t  tei  the 
t(!rmination  ofa  QHP  *  *  *’’Such 
reupiirements  weiulel  ineduele  a  Slate!  kiw 
ii!e|uire!me!nl  re!lating  to  neinre!ne!wal  of 
e:eive!rage!  or  withelrawal  from  an 
Exe;hange!  market.  TluMefeire,  nei  edumee! 
to  §  800. .'300  is  ne:e;e!.s.sarv. 

Commen/;  One  e;eimme!nte!r  noleel  lhat 
§800.404(el).  like  §  800.;30(i(e:),  aelelrei.s.seis 
nolie.e  tei  einrolleieis  who  will  lo.se 
exiveirage  elue  tei  an  MSP  exiasing  to  he 
offeireiel  on  an  Exchange,  anel 
nieximmeneleiel  icsing  the  same  language 
in  both  .see:tiein.s. 

Response:  We  agree  that  the  language 
.sluiulel  lie!  the!  same!  in  heith  .se!e:tiein.s. 

OPM  is  aeleijiting  jireijiei.seel  §800. .'300 
as  final,  with  one  ediange.  Paragrajih  (c) 
will  he!  revisenl  as  follows,  to  incluele  a 
te!e:hnie:al.  edarifying  edit:  “'Fhe!  MSPP 
issuer's  writte!n  notie;e!  eif  nonrenewal 
must  he  maele  in  ae:corelane;e!  with  its 
MSPP  ceintrae:t  with  OPM.  The  MSl’P 
i.ssueir  alsei  must  e:eim|ily  with  any 
reiejuiremenls  reigareling  the  teirmination 
uf  a  jilan  that  are  a|i]ilie;ahle!  to  a  QHP 
eiffeireel  ein  an  Exe.hange  on  whie:h  the 
MSP  was  eiffereiel,  inedueling  a 
ii!ejuire!me!nt  to  jiroviele!  aelv;me;e!  wriltein 
notiex!  of  teirminalion  to  einrolleuis.  If  an 
Exediange  eloeis  neit  have  reKjuireimenls 

aclviuicc;  writton  iiotico  of 
termination  to  enrolleies,  the  MSPP 
i.ssuer  must  inform  eairrent  MSI’ 
emiolleieis  in  writing  eif  the  neinremenval 
eif  the  MSI’  nei  lateir  than  5)0  elays  jirieir 
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to  torniination  of  Coverage,  unless  Ol’M 
(letennines  that  good  cause  justifies  le.ss 
than  00  days’  notice.”  VVe  will  also 
revise  §  8()0.4()4((1)  to  mirror  this 
language. 

.Suh/jor/  H — Compliancf^ 

In  suhparl  E  of  the  proposed  rule, 

OEM  set  forth  standards  and 
nupnrements  with  which  MSEP  issuers 
must  comply  and  a  non-(!xhau.stive  list 
of  actions  OEM  may  take  to  enforce 
provisions  of  an  MSEE  contract.  Like 
snhpart  D,  the.se  standards, 
r(!(iuirements,  and  compliance  actions 
have  been  designed  ha.sed  on  OEM’s 
ex]3erience  in  the  operation  of  the 
EEUHE,  while  reflecting  the  uniciue 
aspects  of  the  MSEE.  as  required  by 
.section  1334  of  the  Affordable  Care  Act. 
Subpart  E  addresses  contract 
performance,  contract  (pialitv  assurance, 
fraud  and  abu.se,  compliance  actions, 
and  a  process  for  reconsideration  of 
compliance  actions.  Ol’M  receiviul  both 
gimeral  comments  on  this  subijart  and 
specific  comments  on  several  sections. 
\Ve  addrcKss  first  the  general  comments 
on  this  sub])art.  followt.'d  by  comimmts 
on  specific  sections  within  this  snbjjart. 
Anv  regulatory  changes  are  noted 
within  the  discussion  of  each  individual 
.section. 

(lommenters  on  this  subpart  inclmhul 
States  and  State  Exchange  authorities. 
])lan/i.s.siier  as.sociations.  consumer 
advocacy  organizations,  and  a  j)nblic 
policy  advocacy  organization. 

Comments  on  this  subjiart  generallv 
supported  the  overall  structure  of 
contract  compliance  under  the  MSEE, 
and  scweral  offered  sjjecific  sugge.stions 
for  improvement.  We  rec:eived  one 
comment  regarding  cost  accounting 
systems  that  is  outside  the  scope  of  this 
rulemaking. 

ComniHnts:  Some  commenters 
recommended  adding  specific 
nujuirements.  siudi  as  network 
adecpiacy,  to  one  of  the  sections  of  this 
sub])art  as  a  contract  jjerformance 
.standard,  a  contract  (pialitv  a.ssurance 
.standard,  or  a  basis  for  a  comjjliance 
action. 

Hospoiise:  OEM  acknowledges  the 
importance  of  recpiirements  and 
consumer  protections  like  network 
adiupiacy,  and  addressed  network 
adecpiacy  in  §  800.1 0!)  of  the  pro|)osed 
rule.  We  have  set  forth  other  provisions 
in  this  regulation  that  we  intend  to 
enforce  through  contractual  measures 
and  compliance  actions;  this  suhpart  is 
structured  to  provide  OEM  the  authoritv 
to  do  so  in  a  manner  similar  to  the 
administration  of  the  FEHBE.  In 
liarticular,  §  800.404(a)(l )  lists  as  a 
cause  for  OEM  to  im])o.se  a  com])liance 
action  a  failure  bv  the  MSEE  issuer  to 


meet  the  nupiirements  of  §  8()().4()1  (a), 
which  includes  any  violation  of  section 
1334  of  the  y\ffordable  Oare  Act  or  these 
regulations.  I'lierefore,  a  violation  of 
network  adecjnacy  .standards,  or  any 
other  MSld’  standard  or  retjuinmient, 
would  constitute  cause  for  a  compliance 
action. 

(Joinntimts:  A  few  commenters 
recommended  that  review  of  financial 
resources,  records,  novation  and  change 
of  name  agreements,  and  claims 
processing  practices  be  left  solelv  to 
Statens,  ami  that  OEM  rely  on  States  to 
communicate  findings  regarding  the.se 
matters.  One  commenter  noted  States’ 
exjjerience  in  measurements  of  these 
kinds.  Another  commenter 
recommended  establi.shing  a  notice  and 
communication  process  between  OEM 
and  the  States  and  Exchanges  to  ensure 
M.SEE  issuers  comply  with  State  laws  as 
well  as  OEM’s  standards  and 
recpiirements. 

UHsponse:  We  acknowledge  States’ 
experti.se  in  measuring  performance  and 
com])liance,  and,  as  noted  above  in  our 
respon.ses  to  comments  on  subpart  D, 
we  look  forward  to  working  with  States 
to  ensure  com|)liance  and  comparability 
within  States  as  well  as  across  States. 

We  also  note  that  OEM  has  more  than 
.')()  years  of  experience  administering  the 
E’EIIBE,  which  includes  measurement  of 
numerous  ])erformance  standards, 
contract  (juality  a.ssurance  measures, 
and  compliance  actions.  .Section  1334  of 
the  Affordable  Oare  Act  directs  OEM  to 
imj)l(!ment  this  program  in  a  manner 
similar  to  the  manner  in  which  the 
contracting  provisions  of  the  FEHBE  are 
implemented,  which  includes  the 
compliance  measures  s(4  forth  in 
subpart  E. 

Contract  Eerformance  800. 401 ) 

In  i)ro])o.sed  §800.401,  we  set  forth 
rexpurements  for  MSEE  issuers, 
including  that  the  i.ssuer  must  comply 
with  section  1334  of  the  Affordable  Care 
Act  and  with  the  ])rovi.sions  of  this 
regulation:  that  it  must  meet  minimum 
thre.shold  issuer  standards;  that  it  mn.st 
demon.strate  specified  prudent  business 
jiractices;  that  it  must  not  engage  in 
s])ecifi(!d  poor  business  practices;  and 
that  OEM  may  collect  an  assessment  to 
a  performance  e.scrow  account.  OEM 
received  several  comments  specificallv 
addressing  this  section. 

(Joninmnt:  One  commenter 
recommended  that  the.se  regulations 
reflect  OEM’s  commitment  to  the 
protection  of  enrolle(!s’  ])rivate  and 
confidential  information.  .Specifically, 
the  commenter  recommended  that  we 
recpiire  i.ssners  to  comjdy  with  Fair 
Information  Eractice  Erinciples  by 


listing  failure  to  comply  with  such 
Erinciples  as  a  poor  business  practice. 

Hf^sponst;:  We  appreciate  the  need  to 
])rotect  jirivate  and  confidential 
information  in  the  M.SEE.  Eersonally 
identifiable  information  (Ell)  and 
protected  health  information  (EHI)  are 
protected  by  the  Health  Insurance 
I’ortability  and  Accountability  Act 
(HlEAA)  and  the  Erivacy  Act  of  1974,  as 
well  as  contractual  pn^visions  that  will 
mirror  those  used  under  the  EEHBI’.  Bv 
ensuring  comjiliance  with  these  laws 
and  provisions,  OEM  will  adequatelv 
protect  Eli  and  EHI. 

(jonniK^nfs:  Several  commenters 
recommended  adding  to  the  li.st  of 
“poor  business  practices”  failure  to 
properly  pay  I/T/Hs  in  compliance  with 
25  U.S.G.  l()21e  and  the  cost-sharing 
protections  under  section  1402  of  the 
Affordable  Oare  Act. 

H(isponsH:T\ui  list  of ‘‘i)oor  business 
practices”  does  not  include  failures  to 
com})ly  with  specific  laws.  This 
regulation,  at  §800. 102,  addresses 
compliance  with  Federal  and  .State  laws. 
Section  800.404(a)(4)  permits  OEM  to 
impo.se  a  compliance  action  for  any 
violation  of  law  or  regulation.  We  will 
address  compliance  mon;  spcicifically  in 
the  terms  of  M.SI'E  contracts. 

(A)inin(^ni:  One  commenter 
interpreted  the  li.st  of  “poor  busine.ss 
jiractices”  to  include  innovative 
])ayment  arrangements  or  delivery 
models  such  as  Accountable  (kire 
Organizations  (AOOs)  or  Eatient- 
Oentered  Medical  Homes  (EOMHs),  and 
recommended  that  such  models  not  be 
jjrohibited. 

R(^sp()ns(^:  T\m  list  of  “poor  business 
practices”  does  not  addre.ss  health  care 
delivery  models.  The  list  includes 
“jelntering  into  contracts  or 
emj)loyment  agreements  *  *  *  that 
include  jirovisions  or  financial 
incentives  that  directly  or  indirectly 
create  an  inducement  to  limit  or  restrict 
communication  about  medically 
nece.ssary  services  to  any  individual 
covered  under  the  M.SEE.”  Limitation  of 
communication  about  medically 
nece.ssary  services  to  enrollees  is  not  an 
innovative  payment  arrangement  or 
deliverv  model,  and  is  not  a  feature  of 
an  AGO  or  EGMH. 

(Jonnnunts:  A  few  commenters 
recommended  against  rcuiniring  issuers 
to  contribute  to  a  performance  e.scrow 
account.  One  commenter  recpiested 
clarification  that  OEM’s  propo.sal  to 
re.serve  authority  to  require  M.SEE 
issuers  to  contribute  to  a  ])erformance 
e.scrow  account  is  limited  to  M.SEE 
i.ssners,  j)re.smnably  as  op])o.sed  to  QHE 
issuers;  that  contributiems  would  be 
based  on  premiums  rather  than  a  Hat 
fee:  that  contributions  be  as.ses.sed  at  the 
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l)(;ginning  of  the  year;  and  that  any 
refunds  l)e  remitted  to  consumers 
similarly  to  MLR  rebates. 

Itosponst^:  \Vv.  continue  to  ex])lore 
establishing  a  performance  ('scrow 
account  to  u.se  in  enforcement  of  MSRP 
contracts.  ORM  may  develoj)  more 
specific  policies  to  begin  using  such  an 
account  iio  sooner  than  201. 1.  Wh't  will 
i.ssiK!  sj)eciilc  guidance  on  the 
o|)erations  of  a  jMM  iormauce  escrow 
account  well  in  advance  of  the  date  on 
which  it  takes  effect. 

We  an;  adopting  j)roposed  800. 401 
as  final,  with  no  changes  except  for 
minor  technical  edits. 

Contract  Quality  Assurance  (??  800.402) 

In  pro|)osed  §800.402.  we  set  forth 
general  policies  and  procedures  to 
ensure  that  MSRP  contracts  conform  to 
(|uality  standards  and  requin;ments. 
specifically  with  respect  to  the  i.ssuer’s 
iuterual  controls  and  p(;rformance 
standards  to  he  .set  by  ORM. 

(A)nimtmt:  One  commenter 
recommended  that  ORM  re(|uire  MSRR 
issu(;rs  to  meet  and  comply  with  .States’ 
(jualitv  assurance  standards  and 
r(;(iniremeuts.  The  commenter  suggest(;d 
that  ORM  ensure  such  comj)liance  hv 
re(pnring  M.SRR  i.ssuers  to  contract  with 
each  .State,  in  addition  to  contracting 
with  ORM.  or  by  inserting  r(;gulatorv 
text. 

lifispoiist;:  As  noted  throughout  our 
responses  to  comments.  W(;  appreciate 
the  need  for  coordination  with  .States  to 
ensure  that  MSRs  an;  comparable  to  a 
QllR  off(;n;d  on  the  same  Lxchauge. 
R(;(|uiring  M.SRR  issuers  to  enter  into  a 
contract  with  Exchang(;s  would 
cin:umveut  .section  1384(d)  of  the 
Affordable  ('.an;  Act.  which  vests 
certification  authority  for  M.SRs  in  ORM 
rather  than  .State  Exchanges  by 
|)roviding  that  M.SRs  offered  under  a 
contract  with  ORM  are  deenu;d  to  he 
certified  by  an  Exchange.  We  intend  to 
hold  M.SRs  to  performance  standards 
that  are  comparahh;  to  those  set  for 
QHRs  by  States  and  Exchanges.  ORM 
will  establish  and  enforce  the.se 
.standards  through  contractual 
n(;gotiation  and  conqiliance. 

\Ve  are  adopting  propos(;d  §800.402 
as  final,  with  no  changes. 

ITaud  and  Abuse  (§800.403) 

In  projjosed  §800.403.  we  re(piir(;d 
M.SRR  i.ssu(;rs  to  maintain  a  ])rogram  to 
assess  and  addr(;.ss  vulnerabilities  to 
fraud  and  abuse,  to  maintain  a  .system 
to  det(;ct  and  eliminate  fraud  and  abuse, 
and  to  provide  certain  information  to 
ORM.  One  comm(;nter  s])ecificallv 
addre.ss(;d  this  section.  r(;(iue.sting 
further  information  on  the  re(juired 
fraud  detection  svstem.  We  intend  to  .set 


forth  s])ecific  standards  and 
reciuirements  for  systems  to  iletect  and 
(;liminate  fraud  and  abuse  in  the  model 
M.SRR  contract.  This  does  not  r(;(|uir(;  a 
change  in  the  pro|)osed  rule;  tlu;refon;. 
we  are  adopting  §  800.403  of  the 
proposed  n;gulation  as  final,  with  no 
changes. 

('.ompliance  Actions  (§800.404) 

In  §800.404  of  the  ])ropo.sed  rule,  we 
set  forth  the  ha.ses  for  ORM  to  im])ose  a 
com])liance  action;  the  compliance 
actions  that  ORM  may  im])ose;  the 
notices  that  ORM  will  .send  to  i.ssuers 
upon  imposition  of  a  compliance  action: 
and  the  notices  that  i.ssuers  must  .send 
to  enrollees  u])on  imj)o.sition  of  certain 
compliance  actions. 

Comment:  One  commenter  noted  that 
mid-year  decertification  of  M.SRs  mav 
di.sru])t  markets  and  harm  consumers 
and  recommended  that  ORM  clarify  that 
such  a  compliance  action  would  he  used 
only  wh(;n  it  is  strictly  necessary. 

liesponse:  W(;  agree;  that  mid-year 
elecertificatioii  creates  ])otential  for 
disruption,  and  ORM  would  (july 
terminate  or  dec(;rtify  an  M.SR  if.  in  tin; 
di.scr(;tion  of  the  Director,  such  action 
was  n(;c(;.s.sary.  Howev(;r.  compliance; 
ae;tie)n.s  are;  eliseaetieuiary,  se;  the; 
re;gidate)rv  text  n(;e;el  ne)t  he;  modifie;el  te; 
re;fle;e;t  that  thexse;  j)artie:ul;>r  e;e)m])liane;e; 
aelious  woulel  ne)t  he;  routinely  im])e)se;el. 

(Comment:  One;  e:e)nnne;nte;r 
re;e:e)unne;nde;el  using  .State;  |)e;rfe)rmane:e 
evaluatieeus  in  reviewing  M.SR 
])e;rfe)rmane:e;  anel  ele;ve;le)piug  ])re)e;e;.sse;s 
te)  e:ommunie;ate;  with  .State;.s  auel 
Exe;hange;.s  re;garding  e:e)m|)lianc(; 
ae:tie)n.s. 

Response:  As  ne)te;el  ahe)ve.  we;  leeeik 
feerwarel  to  wenking  with  .States  anel 
Exe;hauge;.s  to  ensure  that  M.SRs  me;e;t 
appreepriate  stanelarels  within  .States  anel 
ae:re)ss  .States.  Be;e:au.se;  .se)me;  e:e)mpliane:e; 
ae;tie)n.s  elire;e;tly  affe;e;t  Exe;hange; 
marke;ts,  we  agree;  that  lixe:hange;s 
shendd  re;ce;ive;  ne)tie:e;  of  .sue:h 
e:e)mpliance;  ae:tie)ns.  .Spe;e:ifie:ally. 
re;gulate)rv  text  will  he;  ame;nele;el  te; 
pren  iele  that  ORM  will  ne)tify  State  anel/ 
or  Exe:hange;  e)ffie:ial.s  when  we;  re;ehie;e; 
the;  se;rvie;e  area  e)r  are;a.s  e)f  an  M.SR  in 
the;  .State,  withelraw  e:ertifie:atie)n  fe)r  an 
M.SR  in  the;  .State;,  ele;e:line;  te;  re;ue;w  the; 
M.SRR  e:e)ntrae;t  nneler  whie:h  an  M.SR  is 
eefiereel  in  the  .State,  e)r  terminate;  the 
M.SRR  e:e)ntrae:t  unele;r  whie:h  an  M.SR  is 
e)ffe;re;el  in  the;  .State;. 

.Se;e:tie)n  8()().4()4  e)f  the;  propo.se;el  rule; 
is  aele)j)te;el  as  final,  with  twe;  e;hange;.s: 

First,  the;  fe)lle)wing  new  paragra])h 
will  he;  aeleleel  after  jiaragraph  (e;)(2):  “(3) 
Upe)n  im])ositie)n  e)f  a  e:e)mpliane;e;  ae;tie)n 
listeel  in  j)aragra])h.s  (h)(2)(iv)  through 
(l))(2)(vii)  e)f  this  se;e:tie)n.  ORM  must 
iiotifv  the;  State  ln.surane:e; 


Ce)mmi.ssie)ne;r(s)  anel  Exe:hange;  e)ffie:ial.s 
in  the  .State;  e)r  .State;.s  in  whie:h  the; 
e:e)mpliane:e;  ae:tie)n  is  e;ffe;e:tive;.” 

.Se;e:e)nel,  pursuant  te;  a  e:e)mme;nt  e)n 
.sul)])art  D  e)f  this  re;gulatie)n,  we;  are; 
in.se;rtiug  language  in  jearagraph  (el)  of 
this  se;e:tie)u  te;  adel  e:larity  auel  te; 
e:e)ufe)rm  te;  the;  weereling  e)f  §  8()().3()()(e:), 
whie:h  se;ts  feerth  a  similar  ue)tie:e; 
re;e|uire;me;nt.  The;  reviseel  paragra])h  (el) 
will  re;ael  as  fe)lle)ws:  “If  ORM  te;rminate;.s 
an  M.SRR  is.sue;r’.s  M.SRR  contraeit  with 
ORM.  e)rORM  withelraws  the;  M.SRR 
issuer’s  e:e;rtificatie)n  to  e)ffe;r  the;  M.SR  on 
an  Exe;hange;,  the;  M.SRR  i.ssne;r  must 
e:e)m])ly  with  any  re;e|uire;ment.s 
re;gareiing  the  termination  of  a  ])lan  that 
are;  a])])lie;ahle;  te;  a  QHR  offe;re;el  e)n  an 
Exediange;  een  whie:h  the  M.SR  was 
e)ffe;re;el,  inedueling  a  reeiuirement  te; 
proviele  aelvane:e  written  notie;e;  eef 
termination  to  enrollees.  If  an  Exe:hange; 
does  not  have;  r(;e]uire;me;nts  about 
aelvaue.e;  wrltte;n  ne)tie;e;  of  te;rminatie)n  te; 
e;nrolle;e;s.  the;  M.SRR  i.ssue;r  mu.st  inlbrin 
eairrent  M.SR  e;nre)lle;e;s  in  writing  e)f  the; 
ne)nre;ne;wal  of  the;  M.Sl^  ne;  later  than  90 
elavs  ])rie)r  te;  t(;rminatie)n  e)f  e:e)ve;rage;. 
unless  ORM  ele;te;rmine;.s  that  geeeiel  e:ause; 
justifies  le;ss  than  90  days’  ne)tie:e;.’’ 

Re;consiel(;ratie)n  of  Comi)liane:e;  Ae:tie)ns 
(§800.40.'’>) 

In  pre)pe)seel  §800.40.'i,  we;  se;t  forth 
the;  right  e)f  an  M.SRR  i.ssuer  te;  re;e]ue;st 
re;e:onsiele;ratie)n  e)f  the;  impeesitieen  eif 
e:e;rtain  e:e)mpliane;e;  actienis,  the;  fe)rm 
anel  manner  e)f  sue.h  a  re;e|ue;.st,  anel 
ORM’s  notiea;  te;  the;  i.ssue;r  e)f  a  ele;e:i.sie)n 
u])e)n  reeanisideration.  One;  eaemmenter 
.spee;ifie;al!y  aelelre;.sse;el  this  .se;e:tion. 
re;e:e)mme;neiing  that  ORM  neMifv  .State;s 
e)f  re;e]ue;st.s  for  re;e;e)n.siele;ratie)n  uneler 
this  .se;e:tie)n.  As  neeteel  above,  we;  intend 
to  e:e)unnunie;ate  extensively  with  .State;.s 
and  Exchangees  to  ensure;  that  M.SRs 
me;e;t  apjereepriate;  stanelarels.  No  change; 
is  ne;i;ele;el  in  the  woreling  of  proposeel 
§800.40.');  therefore,  we;  are;  aeleepting  it 
as  final,  with  no  e;hange;.s. 

Snhport  F — Appeals  hv  Enrollees  for 
Denials  of  Claims  for  Payment  or 
Stay  ice 

In  suhpart  F,  we;  pre)po.se;el  a  ])re)e:e;s.s 
by  whie:h  M.SR  e;nre)lle;e;s  (anel 
inelivieluals  ae:ting  eui  he;half  of 
e;nrolle;e;s)  e:e)idel  seek  an  inte;rnal  ap])e;al 
and  e;xte;rnal  re;vie;w  e)f  an  aelverse; 
benefit  de;te;rminatie)n.  The;  pre)pe)se;el 
suhpart  iue;luele;el  .se;e;tie)ns  een  general 
re;e]uire;me;nls.  M.SRR  issue;r  internal 
e:laim.s  anel  a])])e;als  pre)e:e;.sse;s,  M.SRR 
issuer  inte;rnal  e'.laims  anel  ap])e;al.s 
time;frame;.s  and  neetice;  e)f  ele;te;rminatie)n. 
e;xl(;rnal  review,  anel  juelie:ial  re;vie;w. 
The;  preepee.sed  re;gulation  aele)])te;el  the; 
stanelarels  anel  timeframes  e;.stal)lishe;el 
nnelen-  se;e:tion  2719  e)f  the;  RHS  Ae;t.  anel 
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will  he  administratively  similar  to  the 
disputcul  claims  jn’ocess  employed 
within  the  FFllBP.  By  adopting  the 
standards  and  timeframes  aj)])lic;ahle  to 
health  insurance  issuers  under  the  BUS 
Act,  we  ])ro|)osed  to  ])rovide  MSB 
enrollees  with  com])arahle  processes  to 
those  that  will  apj)ly  to  QUBs  and  other 
coverage.  In  j)articular,  the  MSl’B 
external  rtiview  prc)c;ess  will  include 
hinding  final  decisions  hy  inde])endent 
review  organizations  (IRO)  on  enrollee 
disputes  that  involve  medical  judgnumt 
(including,  hut  not  limited  to.  tho.se 
has(;d  on  medical  necessity, 
appropriatemxss,  health  care  .setting, 
levt;l  of  care,  or  effect  ivemiss  of  a 
covered  h(mefit).  The  preamhle  to  our 
pro])o.sed  rule  noted  that  we  intend  to 
issue  further  guidance  explaining  the 
details  of  these  proce.sses. 

As  indicated  in  the  proposed  rule, 
OBM  has  considerahle  exj)erience  in 
resolving  disputed  claims  pursuant  to 
OBM’s  statutory  authority  under  .'i 
U.S.C.  8‘)()2(j).  Claims  dis])uted  hy 
l'’FHBB  enrollees,  generally  governed  hy 
.'j  CFR  HttO.lO.'j,  are  first  suhmittcKl  to 
f'Fl  IBB  carriers  for  an  internal  level  of 
reconsideration,  and  FEHBB  carriers  are 
retpured  to  c:omply  with  the  same 
timeframes  that  are  contaimul  in  section 
271‘)  of  the  BUS  Act.  OBM  then 
externallv  reviews  anv  FFHBB  carrier 
reconsideration  (hscisions  that  enrollees 
suhmit  for  OBM’s  review — including 
decisions  ndated  to  medical  judgment, 
as  well  as  decision  related  to 
interpretation  of  contract  coverage.  This 
])rot:e.ss  is  central  to  OBM's  contractual 
oversight  of  FEHBB  carriers,  allowing 
OBM  to  determine  whether  the  health 
plan’s  daily  operations  are  functioning 
a])proj)riately  and  whether  the  plan’s 
Benefits  are  meeting  enrollees’  needs, 
which  informs  the  following  Benefit 
negotiation  cycle.  (JBM  reviews  claims 
efficiently:  in  2012,  t)7  percent  of  all 
f'EHB  disputed  claims  reviewed  hv 
OBM  were  resolved  hy  OBM  within  00 
day.s  of  Being  received. 

Accordingly,  in  addition  to  engaging 
an  inde])endent  review  organization  for 
final,  hinding  decisions  on  MSBB  claims 
dis])ute.s  involving  nuKlical  judgments, 
we  have;  desigmid  the  external  review 
process  for  the  MSBB  to  accommodate! 
final,  hinding  decisions  hv  OBM  on 
claims  dis])ute.s  involving  interj)retation 
of  contract  coverage  that  does  not 
involve  medical  judgments. 

Oommenters  on  this  suhpart  im:lud(!d 
States,  Exchangexs,  State  a.ssociations, 
consumer  groups,  ])rovider  groups, 
])harmaceutical  companies,  and  plan 
and  issuer  groups.  Seiveral  comments 
were!  geneicilly  .suppe)rtive  e)f  the 
pre)pe)sed  approaedi,  wherexis  se)me! 
e:e)mme!nters  generally  j)re!ferre!el  .sj)e!e;ifie; 


e:e)mi)li<me:e!  with  exiedi  .se!|)arate!  State 
])re)e;e!.s.s  in  e!ae;h  State.  Se)me  exjinmenters 
e!xpre!s.se!el  .suppe)rt  fe)r  the  aeloptiem  of 
the!  stanelarels  anel  timeframeis  applie:ahle! 
unele!!'  se!e;tie)n  271!)  e)f  the  BUS  Ae;t.  A 
few  e;e)mme!nters  re!e:e)mme!nele!el  speuafie: 
e;hange!s.  Beleew,  we!  aetelre!.s,s  first  the 
genenil  e;e)mme!nts  em  the  ap])roiie:h 
l)re)])e)se!el  in  this  .sid)])art,  folle)we!el  hv 
the!  speenfie:  exjiitent  e)f  e!ae:h  se!e:tie)n  e)f 
the  final  re!gidatie)n. 

(Joiniiu^nts:  Se)me  e:omme!nter.s 
suggesteel  tluil  e:e)n.sumer.s  wendel  he 
e:e)nfu.se!el  hy  OBM’s  apprexiedi,  ne)ting 
that  MSBs  in  some  States  woidel  se!e!k  an 
internal  a])])e!al  e)r  external  rewienv  hy 
following  a  eliffe!re!nt  i)re)e:e!.s.s  than  a  QHB 
on  the  same  Exchange.  A  feiw 
e:e)mmenters  reeiommeneleel  that  nejtie:es 
to  e:nre)lk!e!.s  ineduele  e;ontae;t  infeaination 
for  Oemsumer  As.sist;me:e  Brograms 
(CABs)  e)r  Omhiielsman  e)ffie:es  available 
to  assist  exmsumers  in  filing  ap])e!als. 

Hnsponse:  We  Believe  the  proposexl 
pre)e:t:.s.s  aeleepiately  aelelresse^s  the 
])e)te!ntial  fe)r  e:e)nfu.sie)n  in  seven'al  wavs. 
First,  M.Sl^  i.ssuers  must  euanply  with  the 
internal  e:laim.s  anel  apjjexils  preM:e!.s.s 
unele!!' 4.1  CI’R  147.i:i()(h).  Re!gareling 
exteunal  review,  MSB  e!nre)lle!e!.s  we)ulel 
senel  emy  re!e]ue!st  ie)r  e!xte!rnal  revienv, 
whe!lh(!r  of  a  eleteaniinatie)!!  hasexl  e)n 
meelieail  juelgment  e)r  eetherwise.  te)  OBM. 
Se)me!  j)re)e:e!s.se!.s  may  e:all  fe)r  re!se)lutie)n 
e)f  meeiieail  juelgmeait  eletermiiiiitiejns 
separately  fre)m.  fe)r  example, 
ele!te!rminatie)n.s  e)f  whether  <!  he!ne!fit  is 
e;e)ve!re!ei  uneler  a  j)lan.  OBM  jjlans  to 
ensure  that  this  pre)e:e!.s.s  will  he 
e!X])laine!el  clexirlv  in  ])lan  ele)e;uments 
anel  enrollee  ne)tice!.s.  Seuxaiel,  the 
pre)e:e!.s.s  will  he  aelminislratively 
e)])e!rate!el  haseul  e)n  the  existing  elisjmted 
edaims  ])re)ce!.ss  uneler  the  FEHBB.  \Ve 
have  o])e!rateel  this  pre)e;e!.s.s  for  more  than 
3.1  yexirs  aexoss  the  e;ountrv,  ale)ngsiele! 
health  e:overage  that  has  heu!!!  .sid)je!e:t  to 
eliffereiiit  appeals  ])re)e;e!s.se!.s,  (fe)r 
example,  sejjanite  i)re)e'.esse!s  applie:ahle 
te)  ERISA  plans,  e;e)mmere:ial  insurance 
j)re)elue:t.s,  non-F’eeleral  ge)ve!rnmental 
])lan.s,  e)r  e;hure:h  plans).  OBM  has 
neven  thele.ss  guieleel  e:on.snme!r.s  through 
the  elisputeel  edaims  pre)e:e!.ss.  Finally,  we 
will  ensure  that  ne)tie;e!.s  te)  e!nre)lle!e!s  are 
ae:e:e!,ssihle!  emel  meu!!  the  st.melarels 
estahlisheel  unele!r  .seedie)!!  271!)  e)f  the 
BUS  Ae:t  anel  its  implementing 
re!gulatie)ns. 

We  agreu!  that  ne)tie;e!.s  shoulel  ine:luele! 
e:e)ntae:t  infe)rmatie)n  fe)r  OABs  anel 
Omhiielsman  e)ffie:e.s.  Bre)])e)se!el 
S?}8()().1()2  anel  8()()..1()3  state  that  MSBB 
is.sue!rs  must  e:e)mply  with  41  OFR 
147.13()(h),  whiedi  inedueles  the 
fe)lle)wing  pre)vi,sie)n  at 

147.1 3()(h)(2)(ii)(E){4);  issuers  “mu.st 
elisedeese  the  availability  of,  anel  e:e)ntae:t 
informatie)!!  fe)r,  any  appliexihle  offiex!  e)f 


Imalth  insurance  exensumer  a.ssistaneie  e)r 
e)mhuelsman  estahlisheel  uneler  BUS  Aed 
.sexdion  27!)3  te)  assist  inelivieluals  with 
the  internal  edaims  anel  a])j)e!al.s  anel 
e!xte!rnal  review  pre)ex!.s,se).s.” 

(A)nimt;nts:  Seeme  ex)mme!nte!rs 
ohjexdexl  te)  the  j)re)|)e)seel  pre)e:e!s.s  in 
general,  preferring  in.stexiel  that  MSB 
e!nre)lle!e!.s  he!  limiteel  to  the  pre)ex!s.se!s 
availahle  in  their  State.  A  few  e)f  the).se! 
ex)mme!nte!r.s  suggexsteel  that  the  pre)pe).se!el 
appreeaedi  may  trigger  the  “levi!!  ])laving 
fielel”  pre)visie)n  at  seudieen  1324  of  the 
Aflbrelahle  Oare  Aed,  as  eli.sexi.s.seel  uneler 
§800.111  of  this  re!gulation. 

liesponsfi:  An  notexl  in  the  j)reamhle  te) 
the  i)re)pose!el  rule,  our  jirimarv 
e)hje!edives  in  exstahli.shing  the  internal 
a])pe!;d.s  anel  external  review  pre)ex!sse.s 
are  to  ensure  that  (1)  enrol  leuxs  have 
aeleejuate  aex;e.s,s  te)  review  e)f  aelverse 
henefit  eleterminations  anel  (2)  OBM 
ex)llect.s  the  infe)rmatie)n  nex.es.sarv  for 
the  enfeireximent  e)f  MSBB  ex)ntraed.s  anel 
implementation  e)f  the!  pre)gram.  We 
e:onsiele!r  he)th  ohjexdives  inte!gral  to  the 
implementation  e)f  the  MSBB.  anel 
thenelbre  re!e]uire!el  unele!r  sexdie)!!  1334  of 
the  Aflbrelahle  Care!  Aed. 

We!  have  aelelre^sseel  the  api)lie;ahilitv 
e)f  the  “level  ])laying  fie!lel”  pre)vi.sie)n  in 
e)ur  re!spe)nse!.s  te)  ex)mme!nt.s  relating  te) 
§800.111  e)f  this  re!gulatie)n.  As 
e!X])laine!el  in  that  elisexi.ssie)!!.  e)nr 
<ip])re)aedi  te)  e!xte!rnal  appeals  will  ne)t 
lrigge!r  the  level  playing  fielel  ])rovi.sie)n 
heexm.se  M.Sl’l’  i.s,sue!r.s  will  he  suhjeud  te) 
the!  same  rule!s  as  e)the!r  issuers:  Sexdie)!! 
271!)  e)f  the  BUS  Aed  anel  its 
in!])le!n!e!i!ting  re!^ulatie)n.s. 

(Jomiiwnts:  A  few  ex)n!me!i!te!r.s 
reex)i!!i!!endeel  that  OBM  rexiuire  MSBB 
issuers  te)  comply  with  our  i)re)pe).seel 
j)re)ex!.s.s  unless  a  State’s  proexi.ss  is  n!e)re 
])re)teedive.  i)!  which  e:ase  the  more 
pre)te!edive!  State  provisions  we)ulel  take 
effeed  for  MSB  enre)lle!es. 

Hesponse:  Our  pre)])e)seel  pre)e;e.s.s 
protee-.ts  consumeirs  hy  alle)wing  us  to 
ensure!  that  all  MSB  e!nrolle!es  are  able!  te) 
seek  review  e)f  a  hre)ad  range  e)f 
eletern!inatie)ns.  anel  that  rexjuests  for 
e!Xte!rnal  re!vie!W  are!  re!se)lveel 
ex)n.si,ste!ntly  aexeess  the  State!s.  Although 
States’  appexels  j)re)e:e!sse!s,  in  many 
e:ase!.s,  eeffer  a  elifferent  {ippre)c!ed!  te) 
ex)nsume!r  j)re)te!edie)n.  we  he!lie!ve!  that 
e)ur  ])re)ex!.sses  ])roviele!  a  ex)n!parahle!  e)r 
grexiter  ele!gre!e!  e)f  protexdie)!!,  whied) 
woulel  a])])lv  unilbrnelv  ae:re).ss  the  States 
Ibr  MSB  e!nre)llee!.s. 

(k)nin}nnts:  A  few  ex)n!n!ente!rs  ne)te!el 
that  State  re!gulate)rv  age!nede!S  e)fte!n  use 
external  review  as  a  n!e!ans  e)f 
a.se:e!rtaining  inforneatie)!!  re!gareling 
ex)n!plianex!  with  laws  anel  re)gulatie)n.s, 
anel  reex)mmenele!el  that  we  therefore! 
elee:line!  to  eistahlish  a  ])re)e:e!.s.s  that  we)ulel 
|)re)eduele!  Statexs’  ex)lle!edie)n  e)f  such 
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information.  Of  tho.se  commenters.  two 
suggested  that  States  provide  OPM  with 
(lata  and  information  to  use  for  the 
MSIM’.  and  one  nuiuesled  that  OPM 
develop  a  process  to  sliare  information 
with  States  and  KxchangtJS  to  facilitate 
(iiiforcement  of  State  laws  and 
standards. 

Itasponsa:  As  nottul  above.  OPM 
intends  to  n.se  these  pro(:(i.ss(!s  to 
monitor  and  enforce  M.SPP  contracts. 

We  consid(;r  our  ability  to  r(!solve 
dis|)utes  arising  under  M.SPP  contracts 
intiigral  to  our  implementation  of  this 
j)rogram.  However,  we  rcicognize  that 
ext(;rnal  revicnv  data  and  information 
may  also  he  imj)ortant  to  .State 
regulatory  agencies  and  Exchanges,  and 
we  intend  to  share  information  collected 
through  this  proc(i.ss.  to  the  extent  that 
it  is  higally  and  ojierationally  feasible, 
with  State's  and  Exchanges.  We  look 
forward  to  working  in  collaboration 
with  .Stat(;s  and  Exchangers  to  ensure 
that  the  appropriate  information  is 
shareul  sennnlesslv. 

(leaieral  Reupiirennemts  (S  800. .'501) 

In  this  sejction.  we  set  forth 
definitions,  and  |)r()vi(le  that  an  M.SP 
enrolleH;  or  a  jjerson  acting  on  behalf  of 
an  M.SP  enrolkie  may  seek  review  of  an 
adverse  de'teirmination  under  this 
j)r()gram.  We  are  adopting  proposed 
t?H00..'501  as  final,  with  no  changes. 

M.SPP  IssueM'  Internal  (’.laims  and 
Appeials  Processers  (§  8t)0..'502)  and 
M.SPP  kssner  Internal  Hlaims  and 
Apj)eals  Timeframeis  and  Notice  of 
De!t(;rminati()n  800. .'508) 

In  §800. .'502.  we  provided  that  an 
M.SPP  issu(!r  must  comply  with  inte;rnal 
claims  and  ap])e;als  procers.seis  apjjlicahle 
uneleir  4.'5  CFR  147.18(5(1)).  In  §800..'508. 
we  jnovide  that  an  M.SPP  issuer  must 
comply  with  notice  reepiirements  under 
4.'5  CFR  147.180(1))  and  (e)  upon 
rendering  a  determination  on  a  claim 
under  §800..'502.  We  aie;  not  making  any 
substantive  changes  in  these  sections: 
however,  because  thev  are  so  closelv 
related,  we  have  decided  to  combine 
§§800..'502  and  800..'508  into  a  single 
section  ninnhered  800..'502,  with 
paragra])h  (a)  of  §800. .'502  containing 
the  content  of  propo.sed  §800. .'502.  and 
])aragra|)h  (h)  of  §800. .'502  containing 
the  content  of  proposed  §800. .'508. 

External  Review  (§800. .'504) 

In  §800. .'504.  we  proposed  an  extei'ual 
review  process  under  which  OPM 
would  conduct  external  review  of 
adverse  benefit  determinations  under 
the  M.SPP.  enrollees  would  receive 
notices  pursuant  to  4.'5  CIFR  147.1 8(5(e). 
and  M.SPP  issuers  would  he  reepiired  to 
pay  a  claim  or  j)r()vi(le  a  service 


])ursnant  to  a  final  decision  by  OPM  or 
an  IRO.  In  the  jjropo.sed  rule,  we 
I’efeiTed  to  the  .Stale  external  I'eview 
pi'ocess  under  .standaiels  in  paragraph 
(e:)(2)  of  the  appeals  regulation,  4.'5  CI’R 
147.18(i(c)(2).  The  standards  outlined  in 
])aragraph  (c)(2).  however,  expre.ssly 
a|)])ly  only  to  a  .Stale  exleinal  leview 
piocess,  and  would  he  inconsistent  with 
the  national  apj)r()a(:h  OPM  was 
pi'e)])()sing.  OI’M's  national  appi'oach 
nioi'e  ap])r()priately  hills  under  4.'5  (8-’R 
147.1 8(i((l).  We  therefore  wi.sh  to  clarifv 
that  we  intended  the  .State  extern.il 
I'eview  standaiels  in  paragraph  (e:)(2)  to 
serve  as  a  model  for  the  consumer 
protections  that  OPM  would  incorporate 
into  its  projiosed  external  review 
process.  Accordingly,  the  change  in 
citation  from  4.'5  C'.FR  147.1 8(5(c)(2)  to  4.'5 
(;FR  147.18(i((l)  has  been  made. 

lueiicial  Review  (§  8()()..'5().'5) 

In  proposed  §  8()().,'50.'5,  we  provided 
that  OPM's  written  decision  inirsuant  to 
completed  external  review  of  an  advei’.se 
benefit  determination  would  constitute 
final  agency  action  under  the 
Administrative  Procednie;  Act.  and  that 
review  of  such  a  decision  in  the 
apjiropriale  II. .S.  eh.strict  court  would  he 
limited  to  the  record  that  was  before 
OPM  when  it  made  its  decision.  We  are 
adopting  ])r()i)().se(l  §  8()()..'5().'5  <is  final, 
with  one  change,  and  rennmhering  it  as 
§  800. ,'504.  Although  OPM  will  conduct 
external  review  under  the  M.SPP.  final 
decisions  on  adverse  benefit 
determinations  rehited  to  medical 
judgment  will  he  made  hv  IROs,  in 
accordance  with  section  2719  of  the 
PlhS  Act.  Decisions  made  by  IROs  will 
he  final,  and  OPM  will  not  he 
responsible  for  their  a])pr()val.  .Such 
decisions  therefore  cannot  he 
considered  final  agency  action.  The 
regulation  will  provide  that  a  decision 
by  an  IRO  on  external  review  of  an 
adverse  benefit  determination  related  to 
medical  judgment  will  not  he 
considered  final  agency  action. 

Sul)p(ir1  G — Misculldnaoiis 
Re.servation  of  Authority  (§  8()().(i()l ) 

We  received  no  comment  on  this 
section  of  the  projiosed  I'ule,  which 
sim|)ly  provides  that  OPM  reserves  the 
right  to  implement  and  supplement  its 
regulations  with  written  o])eralie)nal 
guidelines.  Therefore,  we  are  a(l()])ting 
this  section  as  final,  with  no  changes. 

Oonsumer  Ohoice  With  Res|)ect  to 
Oertain  .Services  (§  8()0.(i()2) 

.Section  8()().(i()2  of  the  ])ro|)().se(l  rule 
reejuires  that  at  least  one  M.Sl^  on  each 
Exchange  not  offer  .services  described  at 
section  1 8()8(h)(l  )(B)(i)  of  the  Affordable 


Oare  Act.  Further,  M.SPs  in  .States  that 
prohibit  these  services  must  comply 
with  .Stiite  law. 

(Jomniants:  .Several  commenters 
ex])res.se(l  concein  that  OPM  is 
pre)])e),sing  to  ])reempt  .State  law 
regarding  coverage  of  services  de.scriheel 
in  .section  18{)8(h)(l)(n)(i)  of  the 
Affordahle  Oare  Act.  .Some  commenters 
exjjressed  a  iireference  that  at  least  one 
M.SP  in  each  Exchange  he  reepiired  to 
provide  coverage  for  these  services.  In 
liarticnlar,  there  was  concern  that,  since 
FEllHP  ])lan.s  do  not  generally  cover 
.services  described  at  .section 
18()8(h)(l  )(I3)(i),  the  FEHBP  benchmark 
plan  would  exclude  these  services  for 
an  M.SP.  One  commenter  was  concerned 
that  reejuiring  enrollees  to  make  separate 
payments  for  these  services  would  he 
liurelensome. 

Hdsponse:  OPM  is  complying  with 
.section  1884(a)((i)  of  the  Affordahle  Oare 
Act.  which  directs  that  at  least  one  of 
the  M.SPs  in  a  .State  not  offer  services 
described  in  section  1 8()8(h)(l )(B)(i).  If 
an  M.SP  is  offeied  in  a  State  that 
reepiires  coverage  of  the  services 
described  in  section  1 8()8(h)(1  )(B)(i). 
OPM  will  discuss  options  for 
c()m])hance  with  .State  and  k'ederal  laws 
in  contract  negotiiitions  with  M.SPP 
a])])h(:ant.s.  Although  an  FEllBP 
benchmark  would  not  include  services 
described  in  .section  1 8()8(h)(l )(B)(i), 
M.SPP  issuers  can  include  services 
permitted  by  law  as  long  as  the  EHB 
lienefits  are  snhstantially  e(]ual.  Ol’M 
will  reepiire  M.SPs  to  coinjilv  with  HH.S 
rules  iihout  segregation  of  funds  as 
described  in  45  OFR  part  15(5. 

We  are  adojiting  as  final  jiroposed 
siihpart  O.  with  a  technical  correction  to 
§  800. (502,  which  included  an  incorrect 
reference  to  the  Affordahle  Care  Act 
provision  describing  the  services  in 
.section  18()8(h)(l)(B)(i). 

Executive  Orders  185(58  and  128(5(5; 
Rtjgulatory  Review 

Ol’M  has  examined  the  imjiact  of  this 
rule  as  reejuired  by  Executive  Order 
128(5(5  on  Regulatorv  Planning  and 
Review  (.September  80,  1998)  and 
Executive  Order  185(58  on  Improving 
Regulation  and  Regulatorv  Review 
Oanuary  18,  2011).  Executive  Orders 
128(5(5  and  185(58  direct  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and.  if  regulation 
is  necessary,  to  .select  regulatory 
a])pr()aches  that  maximize  net  benefits 
(including  iiotential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  im])acls.  and 
eepiity).  A  regulatory  imjiact  analysis 
must  he  jirejiared  for  major  rules  with 
economically  significant  effects  (.$100 
million  or  more  in  any  one  year. 
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a{l)ust(!(l  for  inflation].  Sootion  :t(f]  of 
r^xocntivo  Order  12H(in  define.s  a 
.sigJiifieant  regnlalory  aotion”  a.s  an 
action  that  i.s  likely  to  ro.snlt  in  a  rule 
tliat  may: 

(1)  Have  an  annual  effect  on  the 

'><-onomyofSl()()  .nore'in  anv 

one  year  or  adversely  affect  in  a  material 
way  <1  .s(!ctor  of  the  economy, 
productivity,  competition,  joh.s  the 
onviromnent.  pnhlic  health  or  .safet v.  or 
State,  local,  or  tribal  government  or 
comiminities; 

(2)  Create  a  .serion.s  inconsi.stencv  or 
otherwi.se  interfere  with  an  action  taken 
oi  planned  hy  another  agency; 

(:t)  Materially  alter  the  Inuigetarv 
iinpact.s  of  entitlement  grant.s.  n.ser  fees 
oi  loan  jirograms.  or  the  rights  and 
ohligations  ol  recipients  thereof;  or 
(4)  Raise  novel  legal  or  policv  issues 
nrcsing  out  of  legal  mandates,  the 

set'fm iT jirinciples 
•set  foith  in  hxecntive  Order 

The  economic  impact  of  this  rule  mav 
exc.eed  the  .$!()()  million  thre.shold  for  at 
lna.st  one  year;  we  therefore  assess  costs 
tind  henefits  as  reijiiired  hv  the 
I'^xecntive  order. 

Tliis  nilciBivcis  hreilih  iiisiiram 

('Sr,':  i<>  u-in, 

IJI  M  to  offer  a  product  on  the 
/Mfordahle  Insurance  Kxchanges.  hot 
does-  not  reipiire  those  issuers  to  ontlav 
ujuks.  ln2()i;t.theCongres.sional 
Budget  Office  (CI30)andthe  Joint 
ho?'tT'“r’  Taxation  (JOT)  estimated 

llu  oftect.s  of  the  Affordable  Care  Act  on 
nutionwi,oinsnranc:eenrolhnentan(l 

on  the  Federal  budget. '•  C130  and  KT 
osti mated  that  from  201  (i  on,  between  24  i 
million  and  27  million  peoiih;  will 
roceive  individually  imrchased  coverage  ' 
J^nmgh  the  Exchanges,  and  another  .'3-  t 
4  million  jieople  will  receive  ( 

omiiloyment-hased  cox^orage  through  the  ' 
Exchanges.  In  the  preamble  to  the  n 

proposed  rule,  we  noted  that  OPM  lacks 
tlie  intormation  necessarv  to  make  > 

H.ssmiijitions  ahont  the  potential  '! 

enrollment  penetration  for  MSPs  on  the  n 
Exchange.s.  VVe  sought  commenfs  on  the  o 
11  inn  her  of  States  where  MSPs  will 
participate  and  the  inllnence  of  cnrrent  ■'’ 

market  dynamics  on  enr^^ 

MSI  s,  lint  received  none.  As  we  have  nv 
not  yet  hegnn  contract  negotiations  or 
olo.sed  the  ajijilication  process,  we  do 
not  have  any  more  information  on 
in-oiocted  enrollment  than  we  had  at  the  an 
time  of  the  jirojio.sed  rule.  As  such,  this 
analysis  will  contimie  to  largelv  reflect 


cpialitative  analysis,  with  (piantitative 

analysis  where  jiossihle. 

(hie  iiriniary  benefit  of  health 
msiirance  coverage  would  he  an 
increase  in  longevitv  or  health  for 

newly-enrolled  individuals.  Improved 

'  access  to  hoaltli  care  .services  has  been 
1  .sliown  to  lead  to  higher  n.se  of 
preventive  .services  and  health 
nnprovenients.  such  as  reduced 
lypertension.  iinjiroved  vision  and 
hotter  self-reported  health  status,  as  well 
a.s  bet  er  clinical  outcomes  and  lower 

niortahty.s7 

Additional  benefits  would  he 
generated  for  newly-enrolled 
nidividnals  in  the  form  of  imjiroved 
inancia  security.  There  is  evidence 
that  bankruptcy  filings,  for  instance, 
dei.rease  in  response  to  increases  in 
Medican  eligihility.«  Furthermore,  a 
]  analysis  hv  the  Office  of  the 
Assistant  Secretary  for  Idanning  and 
hvalnation  (ASPEJ  fonnd  that  iiiost  of 
tlie  nninsnred  were  nnahle  to  afford  a 
single  ho.spitalization,  hecan.se  PO 
percent  of  the  iininsnred  reported 
having  total  financial  assets  below 
Sl.t.OOO.a  A  related  benefit  would  he 
generated  by  increased  acce.ss  to  non- 
omiiloynienf-ha.sed  health  insurance 
which  c;ni  give  individuals  greater 
llexihility  to  take  jiositions  that  better 
match  their  skills  or  interests. 

Expansion  of  health  insurance 
coverage  leads  to  niaiiv  henefits.  such  a.s 
unproved  acce.ss  to  health  care  and 
improved  financial  secnritv  for  the 
newly  insured.  However,  insurance 
(.overage  can  lead  to  increased 
utilization  of  health  services  for 
mdividiials  who  become  newly  insured. 
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VVhihi  a  portion  of  this  increa.sed 
ntilization  may  he  econoniicallv 
metficiont,  studios  that  estimated  the 
(.  hic.ts  of  Medicare  fonnd  that  the  cost 

<>  , tins  nmffi(;ion(;y  is  hkelv  111, ire  than 

offset  by  the  benefit  of  risk 

I'educlion.'"  II 

Administrative  costs  of  the  rule 
won  (1  he  generated  both  within  OPM 
and  by  i.ssiiers  deciding  to  offer  MSPs 

I  he  costs  that  MSPPi.ssners  mav  incur 

are  the  .same  a.s  tho.se  of  QHP.s  and,  as 
•stated  1,1  4.'-,  CFR  jiart  1.57.  will  include 
accniditation,  network  adcjiiacv 
•standards,  and  (jiialitv  improvement 
strategy  reporting.  The  costs  associated 
with  MSP  certifi,:atio„  offset  the  costs 
ha  iss.Kirs  \yonld  face  were  thev  to  he 
(.(.r  ifnxl  by  the  State,  or  HHS  on' behalf 
of  the  State,  to  offer  QHIks  throngh  the 
Fxchanoe. 

Finairy,  .some  of  the  most  notahle 
(dt(,,;ts  of  Exchanges  in  general,  and 
MSI  s  in  particular,  may  not  he  net 
social  t.osts  or  heiiefits.'hnt  would 
instead  he  transfers  between  memhers  of 
society— m  particular,  decreases  in 
micomjien.sated  care. 

(fPM  lacks  data  to  (|nantifv  most  of 
he.se  henefits,  costs  and  transfers, 
t  erhap.s  most  notahiv.  OPM  cannot 
isolate  the  effects  of  MSPs  from 
forecasts  of  the  overall  effects  of  the 
Affordable  Care  Act  coverage 
provisions.  We  recpiested  cmiinients  on 
onr  cost-benefit  miaivsis.  hut  received 
no  comments. 


n;..nHiyssi„ni.l  H,u|oo,  Ollic,,.  Wocls  „l  iho 
Altonlahl,.  Carr  Art  an  Urnllh  Insura, n  r 
Unv,j,rr-Falm,a,y2()l3  llasriinr.  ,e  ailnl,|„  .i, 


■■I{n,„k.K„l,or,H..)„h„K.  Wmo.  Willi..„„n 
S  '"■  K-'.'^sDnvio.s. 

VII  (ximso  A.  Ki.lht,.,.,, 

r/i,  S'J,  rr 

n,  Lih  u  aj  (.ainsarancr  an  ll,r  Hrallh  al  Atinlls- 
l^^snllspan,  ll,r  IIAXD  Hralll,  InsnrZr 

I  .m4.  1  A.  r[  ;,l.  "Tiu!  Oi„f,„„  H.-alll, 

Do'vli-  i  I  m  No.  171-10,  tulv  von. 

I  t  ■  ■  /  '  ’"''‘"■“"CO.  TroainMail  and 

(liilconiosyll.sino  Auto  Acci.lonl.s  and  Hnalth 

MlIM  Uarkinr  No.  i  looo.  Fol,n,an  200.-;. 

nilVs  r  o’  -malvsis  dovnlop.ul  l,v 

I  S  lo  llin  ..x,:han»o  |.;slahli.slnnont  final  n.ln 
.  .  1  .1  do  al  l,lli,;  /ccna.c,,,s.gav  nndor  Kof,nlalions 
-  id  (.indancn  .  lor  n  (:oin|m.|,onsiv(!  ovoi  vioiv  of 
llu>  oiniin  ioal  ovidonoo  on  Iho  l.onofil.s  of  nnliain  cd 
uVd  f  o  .inalilv,  affordahlo  l.nalll,  insnraiu':.; 

m  l  It'o  M-SI>I>  pro. .ram 

.Old  llii.s  proposal  ruin  as  well.  I"o„'.on 

“Cross.  T..  Nolmvidiodo.  M.  ••||,,alih  Insuraiuc 
.Old  11.0  (.on.snnmr  Hankrnplov  llncision:  fA  idim,:,. 
lom  Modicaid  Fxpansions.  '  Jaarnal  a!  PahUr 
hrananucs  -I.S  (7-8):  vp . 

"  Assislani  Socrolarv  for  I'lannii.o  and  Fvalnalion 
H.  \  .dim  ol  I  toaltt.  Insurance  F.nv  of  |lm 
l  i  in.snrod  Havo  Adoqnalo  Knsonrens  to  Fav 
-iloo  lal  nosp.lal  Hills:  201 1.  Wa.shinnion.' IlC-  U  S 
b-iparlnmnl  ol  Haalth  and  ll.nnan  .Sorvirns 


Fajierwork  Reduction  Act 

iA  /  n' c  Reduction  Act  of  ipp.i 

1  to  ■  l>«»'t 

re,|,iires  that  {3MI3  apjirove  all 
(.ollections  of  information  hv  a  Fed(‘ral 
agency  from  the  public  before  thev  can 
l)e  miplemented.  Respondents  are'  not 
HXjnired  to  resjiond  to  anv  collection  of 

\alid  OMI3  control  mnnher.  OPM  will 
have  several  collections  from  MSPP 

MSI  I  ,ss„or,s.  I,„t  w„  1,,,,,, 
tliat  tliey  are  exemjit  from  the 
re(inirements  of  the  Paperwork 
Riuhu.lion  Act.  For  example,  xve  seek  to 
-olhKd  inhirmaticin  in  connection  with 
(be  MSI  1  aiiphcation  process  and 
reporting  re(|nirenients  under  tj «()().  1 12 
A  e  are  al.so  refpiiring  issuers  to 
authorize  accrediting  entities  to  .send 
( Ociimentation  to  OPM  under  tj  «()().l  1 1 
H  e  are  setting  u],  a  process  under 

\l,'dr'’'"n  "v'  n  '<■  ‘  "'lial  Did 

\  ,idi..aro  ill,  I  ha  l„i,ial  impac  ,d  Madirara  on 
Nloilalilyaiid  Oiil  (If  I’ockal  .Madical  Spandii...  • 
loiiriial  ol  1  uidic  Fconomics  2008.  !)2: 1844-1888. 

tla-ilhl^'’  ‘^««'‘!.^ala  Kffacis  of 

Myd  ear.  Nal.onal  Huraau  -if  Fconomic  Ra.saar.  I. 
'Vorkins  I’apar  .Vo.  1181-1.  .Sapi,  2(I(1,S. 


800.1  l(i  for  Status  U)  roquust  that  Ol’M  ( 

niconsidor  a  standard  applicahlo  to  hin 

MSPs  or  MSPP  issuors  that  doos  not  tha 

comply  witli  that  State’s  laws  lor  Q1  IPs.  snl 
I Indor  §  800..'i0:i.  MSPP  issuers  are  M. 

directed  to  j)roYide  certain  written  M* 

notices,  which  ar(^  third-paity  " 

disclosures  under  the  Paperwork  ooi 

Reduction  Act.  These  collections  wr)nld  en 
generally  he;  considered  reporting  no 

recjnireinents  under  the  Pajieiwoik  i*' 

R(uhiction  Act.  Moreover,  based  on  t)‘’ 

responses  to  the  RM.  snhserjnent  T)* 

conversations  with  both  responding 
health  insurance  issuers  and  other  re 

health  insurance  issners  subsequent  to  ec 
the  RFl,  and  other  practical  n 

considerations.  OPM  expects  lewer  than  n 
ten  responsible  entities  to  respond  to  all  tl 
of  the  collections  noted  above.  Tor  that  if 
riiason  alone,  the  collections  are  exempt  h 
from  the  Pajierwork  Reduction  Act  1 

under  44  ll.S.C.  3r>02(Il](AKi).  Tlune  c 

may  also  he  other  reasons  why  these  c 

collections  are  exem])t  from  these  r 

rcicpiircanents.  We  sought  comments  on  i 
these  assumptions  but  received  none.  i 

( 

Regulatory  Flexibility  Act 

The  Rc;gulatory  Flexibility  Act 
(Rl’A) recpiires  agencies  to  prej)are  an 
initial  regidatorv  iUixihility  analysis  to 
describe  the  imi)act  of  the  final  rule  on 
small  entities,  unless  the  lu;ad  ol  the 
agency  can  certify  that  the  ride  would 
not  have  a  significant  economic  inqiact 
on  a  substantial  number  ol  small 
entities.  The  RI* A  generally  defines  <i 
"small  entity”  as  (1)  a  proprietary  firm 
meeting  the  size  standards  ol  the  Small 
Ihisiness  Administration  (SPA):  (2)  a 
not-for-profit  organization  that  is  not 
dominant  in  its  held:  or  (.i)  a  small 
government  jurisdic.tion  with  a 
poindation  of  less  than  .5().t)0().  States 
and  individuals  are  not  includcul  in  the 
definition  of  "small  entity. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
husiniisses.  it  a  rule  has  a  significant 
impact  on  a  substantial  number  of  small 
entities.  For  pnrpo.ses  of  the  RT  A.  small 
entities  include  small  husine.sses,  small 
non-j)rofit  organizations,  and  small 
oovernment  jurisdictions.  Small 
businesses  arc;  tho.se  with  sizes  below 
thresholds  established  by  the  SPA.  With 
resjject  to  health  insurers,  the  SPA  size 
standard  is  S7.()  million  in  annual 
receipts.' ’ 


i^f)  u..s.(;.  (ioi  I'l 

1  <  A(  <  online  to  llu-  SHA  sizi?  sliindiinis.  oiililios 
will)  av.iriis.!  imnuiil  r.H:<Mi)ls  ol  S7  milli.in  or  loss 
would  1)0  i:ousidoiod  siiidII  onlitios  lor  Noill' 
Aniori(^m  liidustrv  ('.liissillciilion  Sysloni  (NAll.S) 
Codo  524114  (lliriH  l  Hoiiltli  ;tnd  Modioal  lusiiranw 
Ciirriors)  (for  moro  inlorinalioii.  soo  -Tablo  ol  Si/.o 
Standards  Malchod  To  North  Amorioan  Industry 
Classificalion  Sysloni  Codos."  ollor  tivo  March  2I>. 


OPM  does  not  think  that  small  hip 

husine.sses  with  annual  recei]its  less  cut 

than  S7.()  million  would  likely  have 
sufficient  economies  of  scale  to  become  ^ 
MSPP  issuers  or  he  jiarl  of  a  group  ol 
MSPP  issuers.  Similarly,  while!  the  ‘ 

Director  must  enter  into  an  MSPP 
contract  with  at  lea.sl  one  non-profit 
entity.  OPM  does  not  think  that  small 
non-profit  organizations  w-ould  likely 
have  sufficnent  economies  of  scale  to 
become  MSPP  issuers  or  he  part  ol  a  , 

group  of  MSPP  issuers. 

OPM  does  not  think  that  these  j, 

regulations  will  have  a  significant 
economic:  impac;t  on  a  substantial  , 

number  of  small  husinesscis  with  annual 
receipts  less  than  S7.()  million.  Inu.ause 
thcire  are  only  a  lew'  health  insuranc  e 
issucirs  that  could  he  i.onsidered  small 
businesses.  Moreover,  w'hile  the  j 

Director  must  entcM- into  an  MSPP  I 

contract  with  at  least  one  non-profit  ^ 

entity.  OPM  does  not  think  Uiat  these  ^ 
regniations  will  have  a  signifit;imt  ^ 

(iconomic  imjiact  on  a  substantial  ^ 

nnmhcir  ol  small  non-])rofit 
organizations,  hcicausc!  1(!W  hoedth 
insurance  issucirs  arc!  small  non-profit 
organizations. 

‘  OPM  inc.orporates  by  rciferciiice 
pr(!vious  aiicdysis  by  lillS.  whic.h 
provides  some  insight  into  the  nnmher 
of  health  in.snrance  issuers  that  could  hc! 
small  entiticis.  Particularly,  as  discussed 
bv  DUS  in  the  Mcalical  Loss  Ratio 
interim  final  rule  (7.'5  FR  74018).  thw.  d 
any.  issners  are  small  enough  to  tail 
below  the  size  thresholds  lor  small 
*  business  estahli.shed  by  the  SHA.  In  that 
rule.  HHS  u.sed  a  data  .set  crc!ated  from 
2000  NAIC  Hcuilth  and  Lile  Blank 
annual  finani;ial  statement  datii  to 
develop  an  updated  estimate  of  the 
numhi!!'  ol  small  entities  that  otfei 
comprehensive!  major  medical  cov(!rage 
in  the  individual  and  group  markers. 

For  purposes  ol  that  analysis.  HHS  used 
total  Accident  and  Hi!alth  (!arned 
prcMuiums  as  a  proxy  tor  annual 
'***  ri!ceii)t.s.  HUS  (estimated  that  lht!re  are 
28  small  entiti(!S  with  U!ss  than  .$7 
million  in  acc:idenl  and  lundth  earned 
j)r(!miums  ollering  individual  oi  giouj) 
comiirehensive  major  medi(:al  coverage. 
OPM  concurs  w'ith  this  HHS  analysis, 
and.  thus.  do(!S  not  think  that  these 
zc!  regulations  will  have  a  signilic-ant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Bas(!d  on  the  foregoing.  OPM  is  not 

prej)aring  an  analysis  lor  tlu!  Rf  A 

,!'s  l)(!canse  OPM  has  didermined.  and  the 
Director  certifies,  that  th(!se  rc!gulation.s 
w'ill  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
(uitities. 


Unfunded  Mandates 

ScK'.tion  202  of  the  Unfunded 
Mandates  Reform  Act  of  lOOfi 
(UMRA)  r(!(iuin!.s  that  agencies  a.ssess 
antii'.ipated  costs  and  benefits  ami  lake 
certain  other  actions  before  issuing  a 
final  rule  that  includes  any  Federal 
mandate  that  may  result  in  exijenditures 
in  anv  oni!  year  by  a  Stale,  local,  oi 
tribal  government,  in  the  aggregate,  or 
by  the  private  sector,  of  SlOO  million  m 
1005  dollars.  updal(!d  annually  lor 
infiation.  In  2018.  that  threshold  is 
approximately  SI 50  million.  IIMRA 
does  not  address  the  total  cost  ol  a  rule. 
Rather,  it  focuses  on  certain  categories 
of  costs,  mainly  those  “Federal 
mandate”  costs  resulting  from  (1) 
imposing  eniorceahle  dutie.s  on  State, 
local,  or  tribal  governments,  or  on  the 
private  .sec.tor:  or  (2)  increasing  the 
stringency  of  conditions  in.  or 
decreasing  the  funding  of.  State,  loc.al. 
or  tribal  governments  under  entitlement 
ju’ograms. 

The.se  regulations  do  not  jilace  any 
Federal  mandates  on  State,  loc.al.  or 
tribal  governments,  or  on  the  ijrivate 
sector.  This  final  rule  would  establish 
the  MSPP.  a  voluntary  F(!deral  program 
that  i)rovides  health  insurance  issuers 
"  the  oiiportunity  to  contract  w'ith  OPM  to 
*  offer  MSPs  on  tlu!  Exchanges.  Section  8 
of  UMRA  excludes  from  the  definition 
of  "Feileral  mandate”  duties  that  arise 
from  participation  in  a  voluntary 
Fed(!ral  program.  Accordingly,  no 
analysis  under  UMRA  is  reipiired. 

Federalism 

Executive  Order  18182  outlines 
fnndamental  jirinciples  of  federalism, 
and  reipiires  the  adherence  to  specific 
,e  criteria  hv  Federal  agencies  in  the 
process  of  their  formulation  and 
;!(!  implementation  of  policies  that  have 
“substantial  direct  effei;t.s  on  the 
States,  the  relalionshi])  between  the 
national  government  and  States,  or  on 
the  distribution  of  jjower  and 
responsibilities  among  the  various 
})  levels  of  government.  l''(!deral  agent:ie.s 

ge.  jiromulgating  regulations  that  havi! 

these  federalism  inqilications 
consult  with  State  and  local  ollicials. 
and  describe  the  extent  of  their 
consultation  and  thi!  nature  ol  the 
concerns  of  Slate  and  loc.al  olfie;ials  in 

t  llu!  iireamhle  to  the  regnlalion. 

Tnese  regulations  have  federalism 
K!  implications,  because  they  have  direct 
)n.s  effects  on  the  States,  the  relationshii) 
hetw'een  the  national  government  and 
States,  or  on  the  distribution  of  (lower 
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and  r(!S|)on.sil)iliti(!S  among  various 
levels  ol  governincmt.  In  ])arti(:ular. 
under  §800.114.  (1PM  may  (Uuan  a  State; 
law  to  Im;  inconsistent  with  .section  1334 
of  the;  Al'i'ordahle  (iare  Act.  and,  thus, 
inapplicable  to  an  MSP  or  MSPP  i.ssner. 
lIow(;v(;r.  in  (IPM's  view,  the  rederalism 
im])lications  ol  these  regulations  are 
snhstantially  mitigated  l)ecause  OPM 
(;xpects  that  the  vast  majoritv  ol  States 
have  laws  that  are  consistent  with 
section  1334  of  the  AlTordahle  (ian;  Act. 
Furth(;rmore.  §800.110  sets  forth  a 
])rocess  for  (lis])ute  resolution  if  a  State 
.seeks  to  challenge  OPM’s  determination 
that  a  State  law  is  ina])i)licahle  to  an 
MSP  or  MSPP  i.ssner. 

VVe  received  one  comment  tliat  OPM 
is  not  in  compliance  with  Execaitive 
Order  13132.  hecan.se  we  do  not  defer  to 
more  consumer-])rotective  State 
standards.  However,  we  respectfully 
disagree  because,  as  noted  throughout 
this  rule,  OPM  defers  to  more  consumer- 
proteidive  State  standards.  Moreover,  in 
compliance  with  the  retiuirement  of 
Executive  Order  13132  tliat  ageiuaes 
examine  closely  any  policies  that  may 
have  federalism  imidications  or  limit 
the  policy-making  discretion  of  the 
States,  OPM  has  engag(;d  in  (;fforts  to 
consult  with  and  work  coo])eratively 
with  affected  State  and  local  officials, 
including  attending  meetings  of  the 
NAIO  and  considting  with  .State 
insurance  officials  on  an  individual 
basis.  OPM  expects  to  act  in  a  similar 
fashion  in  enforcing  the  Affordable  (iare 
Act  reejuirements.  Throughout  the 
process  of  developing  the.se  final 
regidations.  OPM  has  attem|)ted  to 
balance  the  .States’  interests  in 
regulating  health  insurance  i.ssners.  and 
the  statutory  requirement  to  jirovide  two 
M.SPs  in  all  Exchanges  in  the  .'50  .States 
and  the  District  of  (^olnmhia.  By  doing 
so,  it  is  OPM ’s  view  that  it  has  complied 
with  the  requirements  of  Executive 
Order  13132. 

Pursuant  to  the  requirements  .set  forth 
in  section  8(a)  of  Executive  Order 
13132,  and  by  the  signature  affixed  to 
the.se  r(;gulations,  OPM  certifies  that  it 
has  conqilied  with  the  reijuirements  of 
Executive  Order  13132  for  the  attached 
regulations  in  a  meaningful  and  timelv 
manner. 

(longrcssional  Review  Act 

'This  final  rule  is  subject  to  the 
(iongressional  Review  Act  provisions  of 
the  .Small  Busine.ss  Regulatory 
Enforcement  Fairness  Act  of  1000  (!5 
D.S.C.  801,  (it  .sei/.),  which  specifies  that 
hiifore  a  rule  can  taki;  effect,  the  Fi;deral 
agency  promulgating  the  rule  mu.st 
submit  to  each  House  of  Congress  and 
to  the  Comptroller  Ceneral  a  report 
containing  a  copv  of  the  rule  along  with 


other  specified  information.  In 
accordance  with  this  requirement,  OPM 
has  transmitted  this  rub;  to  Congriiss 
and  the  Comptroller  Ceneral  for  review. 

List  of  Siihjeids  in  CFR  Part  800 

Administrative  jiractice  and 
jirocediire.  Health  facilities.  Health 
insurance,  H(;alth  profe.ssions.  Reporting 
and  r(;cordkee|)ing  reijuirements. 
l]..S.  OITii'.o  of  Piasomu;!  Managoiuenl. 

John  lierry, 

Dirar.tar. 

Accordingly,  the  II..S.  Office  of 
Personnel  Management  is  adding  jiart 
800  to  title  4.'5,  chapter  VIII.  (iode  of 
Federal  Regulations,  as  follows; 

PART  800— MULTI-STATE  PLAN 
PROGRAM 

Subpart  A — General  Provisions  and 
Definitions 

.Sec. 

81)0.10  Basis  and  scope;. 

800.20  IJelinitions. 

Subpart  B — Multi-State  Plan  Program  Issuer 
Requirements 

800.101  (ieneral  n;(]iiiremenls. 

800.102  ('.()ni|)liaiice  with  laideral  law. 

800.103  Aiidiorily  to  coiilraci  wiUi  issuers. 

800.104  I’liased  exjiansioii. 

OOO.IO.'i  Beiu;fils. 

800. 100  Cost-sharing  liinits,  advance 

paynu;nls  of  jiriiininm  tax  cr(;dit.s.  and 
cost-sharing  riid net  ions. 

800.107  I.(;v(;ls  of  coverage. 

800.108  Assi;ssni(;nts  and  ns(;r  fees. 

800.100  Network  adiiiinacy. 

800.1 1 0  .Service  ariia. 

800.111  Accriiditation  riiijiiireiiient. 

800.1 12  Riiiiorling  rei)nirenu;nts. 

800.113  Benefit  plan  material  or 
information. 

800.114  (iomi)hance  with  aiijilicahle  State 
law. 

OOO.ll.T  Levi;!  jilaying  field. 

800.110  Prociiss  for  disjinti;  resolution. 

Subpart  C — Premiums  Rating  Factors, 
Medical  Loss  Ratios,  and  Risk  Adjustment 

800.201  Cieneral  riiiiniremenls. 

800.202  Kaling  factors. 

800.203  Medical  loss  ratio. 

800.204  Reinsurance,  risk  corridors,  and 
risk  adjnstmiint. 

Subpart  D — Application  and  Contracting 
Procedures 

800.301  Apjilication  process. 

800.302  R(;vi(;w  of  apjilications. 

800.303  MSl’P  contracting. 

800.304  'I'erm  of  the  contract. 

800. 30.3  C.ontract  ri;newal  jirocess. 

800. 300  Nonriinewal. 

Subpart  E — Compliance 

800.401  Contract  ixirformanci;. 

800.402  Contract  (jiialitv  assurance. 

800.403  Fraud  anil  abuse. 

800.404  Compliance  actions. 

800.40.3  Riiconsideration  of  conqilianci; 
actions. 


Subpart  F — Appeals  by  Enrollees  of  Denials 
of  Claims  for  Payment  or  Service 

800.301  Ceneral  re(|nir(;ments. 

800.302  M.Sl’P  issuer  intiirnal  idaims  and 
ap])i;als. 

800.303  Fixtiirnal  r(;vi(;w. 

800.304  Indicial  riiviiiw. 

Subpart  G — Miscellaneous 

800. 001  Ri;ser\alion  ofanthoritv. 

800.1)02  Consumer  choice  with  resjxict  to 
certain  services. 

AiilliDi  ily:  ,Sec.  1334  of  Bnh.  L.  111-148. 

124  .Slal.  lio:  Bnh.  1,.  111-132.  124  .Stal. 

1029. 

Subpart  A — General  Provisions  and 
Definitions 

§  800.1 0  Basis  and  scope. 

(a)  Basis.  This  jiart  is  based  on  the 
following  sections  of  title  I  of  the 
Affordable  ("are  Act: 

1001.  Amendments  to  the  Fuhlic 
flealth  Service  Act. 

1302.  Es.sential  Health  Benefits 
Reijuirements. 

1311.  AlTordahle  ("hoices  of  Health 
Benefit  Flans. 

1324.  Level  Flaving  Field. 

1334.  Multi-State  Flans. 

1341.  Transitional  Reinsurance 
Frogram  for  Individual  Market  in  Each 
.State. 

1342.  Estahlishment  of  Risk  Corridors 
for  Flans  in  Individual  and  .Small  (’.rouj) 
Markets. 

1343.  Ri.sk  Adjustment. 

(h)  Scopa.  This  jiart  establishes 
standards  for  health  insurance  issuers  to 
contract  with  the  United  .States  Office  of 
Fersonnel  Management  (OFM)  to  offer 
multi-.State  jilans  to  jirovide  health 
insurance  coverage  on  Exchanges  for 
each  .State.  It  akso  estahli.shes  standards 
for  apjjeal  of  a  decision  by  OFM 
affecting  the  i.ssuer’s  jiarticijiation  in  the 
Multi-.State  Flan  Frogram  (MSFF)  and 
standards  for  an  enrollee  in  a  multi- 
.State  jilan  (M.SF)  to  ajijieal  denials  of 
jiayinent  or  services  by  an  M.SFF  issuer. 

§800.20  Definitions. 

For  jnirjioses  of  this  jiart: 

Actuarial  value  (AV)  has  the  meaning 
given  that  term  in  4.5  CFR  1.5(5.20. 

Affordable  dare  Act  means  the  Fatient 
Frotection  and  Affordahle  (iare  Act 
(Fill).  L.  111-14B).  as  amended  by  the 
Health  (iare  and  Education 
Reconciliation  Act  of  2010  (Fuh.  L.  111- 
152). 

Applicant  means  an  i.ssner  or  grouj)  of 
issuers  that  has  submitted  an 
a|)j)lication  to  OFM  to  he  considered  for 
jjarticijiation  in  the  Multi-.State  Flan 
Frogram. 

Benefit  plan  material  or  information 
means  exjjlanations  or  descrijitions, 
whether  jirinted  or  electronic,  that 
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describe  a  health  insurance  issuer’s 
products.  The  term  does  not  include  a 
|)olicy  or  contract  tor  health  insurance 
coverage!. 

(jost  sharing  has  the  meaning  given 
that  term  in  4.')  (d’R  1.5.1.20. 

Director  means  the  Dinulor  of  the 
United  .States  Office  of  Personnel 
Management. 

El IB-bcnchmork  plan  has  the  meaning 
given  that  term  in  4.1  OFR  1.1t».2t). 

Exchange  means  a  governmental 
agency  or  non-profit  entitv  that  meets 
the  a])])lical)le  reejuiniinents  of  4.1  OFR 
part  1.1.1  and  makes  qiialifieid  health 
plans  (QllPs)  and  M.Sl’s  availahhi  to 
(jnalified  individuals  and  (pialified 
employers.  Unless  otherwi.se  identified, 
this  term  refers  to  .State  Fxchanges. 
nigional  Fxchanges.  suhsidiarv 
Fxchanges.  and  a  Fetlerallv-facilitated 
Fxchange. 

Eederal  Einplovees  Health  Benefits 
Program  or  EEHBP  means  the  health 
benefits  j)rogram  administered  hv  the 
United  .States  Office  of  Personmil 
Management  pursuant  to  chapter  80  of 
title  .1.  United  .States  Oode. 

(iroap  of  issuers  means: 

(1)  A  grou])  of  health  insurance 
issuers  who  an:  affiliated  either  hy 
common  owm!rship  and  control  or  hv 
common  use  of  a  nationally  licensed 
.service  mark  (as  defined  in  this 
paragraph);  or 

(2)  An  affiliation  of  health  insurani:e 
issuers  and  an  entity  that  is  not  an 
issuer  hut  that  owns  a  nationally 
lic(!ns(!(l  service  mark  (as  defined  in  this 
paragraph). 

Health  insurance  coverage  means 
l)(!nefits  consisting  of  medical  care 
(|)rovid(!(l  directlv.  through  insurance  or 
reimhurs(!ment.  or  otherwi.se)  under  anv 
hospital  or  medical  .service  ])olicy  or 
certificate,  hospital  or  medical  service 
plan  contract,  or  HMO  contract  offered 
hv  a  health  insurance  issuer.  Health 
insurance  coverage  includes  group 
health  insurance  coverage,  individual 
health  insurance  coverage,  and  short¬ 
term.  limited  duration  insurance. 

Health  insurance  issuer  or  issuer 
means  an  insurance  companv,  insurance 
service,  or  insurance  organization 
(including  an  HMO)  that  is  reepured  to 
he  licensed  to  engage  in  the  husiness  of 
insurance  in  a  .State  and  that  is  subject 
to  .State  law  that  n!gulat(!s  insurance 
(within  the  meaning  of  section  .114(h)(2) 
of  the  Fmployee  Retiniment  Income 
.S(!curity  Act  (FRKSA)).  'I’liis  term  does 
not  include  a  grou|)  health  plan  as 
defined  in  4.1  OFR  148. 14.1(a). 

HHS  means  the  Unitcid  States 
l)(!partment  of  Health  and  Human 
.S(!rvice.s. 

Level  of  coverage  nuians  one  of  four 
standardized  actuarial  values  of  plan 


coverage  as  defined  hy  section 
l.'U)2(d)(l)  of  the  Affordable  Uare  Act. 

Licensure  means  the  authorization 
obtained  from  the  a])])ropriate  .State 
official  or  nigulatory  authority  to  t)ffer 
health  insurance!  coverage  in  the  .State. 

Multi-State  Plan  or  MSP  nK!ans  a 
health  ])lan  that  is  offer(!d  und(!r  a 
contract  hetw(!en  OPM  and  the  MSPP 
i.ssuer  i)ur.suant  to  section  1884  of  tlu! 
Affordahle  (kirc!  Act  and  that  meets  the 
nujuirements  of  this  ])art. 

Multi-State  Plan  Program  or  MSPP 
means  the  i)rogram  administered  hy 
OPM  j)ursuant  to  .s(!ction  1884  of  the 
Affordahle  Uare!  Act. 

Multi-State  Plan  Program  issuer  or 
MSPP  issuer  nu'.ans  a  health  insurance 
i.ssuer  or  group  of  issiuns  (as  defined  in 
this  section)  that  has  a  contract  with 
OPM  to  offer  health  plans  pursuant  to 
section  1884  of  the  Affordahh!  Oare  Act 
and  meets  the  requirements  of  this  ])art. 

Nationally  licensed  sendee  mark 
means  a  word,  name,  symbol,  or  device, 
or  any  combination  thereof,  that  an 
i.ssuer  or  group  of  issuers  u.ses 
coiisi.stentlv  nationwide  to  identifv 
itself. 

Non-profit  entitv  means: 

(1)  An  organization  that  is 
incorporated  under  .State  law  as  a  non¬ 
profit  (!ntity  and  lic(!n.sed  under  .State 
law  as  a  health  insurance!  issu(!r:  or 

(2)  A  grou])  of  h(!alth  insurance 
i.ssuers  lic(!n.s(!d  under  .State  law,  a 
substantial  |)ortion  of  which  are 
incorporated  under  .State  law  as  non¬ 
profit  entities. 

OPM  means  the  United  States  Uffice 
of  Personnel  Manag(!ment. 

Percentage  oftoted  (diowed  cost  of 
benefits  has  the  meaning  given  that  tenin 
in  4.1  UFR  1. 18.20. 

Plan  year  moiins  a  consecutive  12- 
month  period  during  which  a  h(!alth 
plan  provides  coverage  for  health 
benefits.  A  ])lan  year  may  h(!  a  calendar 
year  or  otherwise. 

Prompt  payment  inixms  a  recpiirement 
im])o.sed  on  a  health  insurance  i.ssuer  to 
pay  a  provider  or  enrollee  for  a  claimed 
h(!nefit  or  .s(!rvice  within  a  defined  tinu! 
p(!riod,  including  the  p(!nalty  or 
consetiuence  im])osed  on  the  issuer  for 
failure  to  m(!et  tlu!  r(!(iuir(!nu!nt. 

Qmdified  Hecdth  Plan  or  QHP  nu!au.s 
a  health  plan  that  has  in  effect  a 
c(!rtification  that  it  m(!(!ts  tlu!  standards 
de.scrihed  in  suhpart  U  of  41  Ul^’R  part 
lit)  issiKul  or  r(!Cogniz(!d  hv  each 
Fxchange  through  which  such  ])lan  is 
offered  i)ursuant  to  the  proc:(!SS 
de.scrihed  in  suh])art  K  of  41  UFR  j)arl 
111. 

Bating  means  the  process,  including 
rating  factors.  numh(!rs,  formulas, 
methodologies,  and  actuarial 


assumptions,  u.sed  to  set  ])remiums  for 
a  health  plan. 

Secretarv  means  the  .Secretary  of  llu! 
De])artment  of  fhudth  and  Human 
.Services. 

SHOP  means  a  .Small  Business  Health 
()])tion.s  Program  op(!rated  hv  an 
Fxchange  through  which  a  (jualified 
em])lover  can  provide  its  enq)loy(!es  and 
their  dependents  with  acc(!ss  to  oik!  or 
more  (pialified  luialth  plans  (QHPs). 

Silver  f)lan  variation  has  the  imuming 
given  that  t(!rm  in  41  (’FR  118.400. 

Snndl  emplover  means,  in  connection 
with  a  group  lu!alth  plan  with  r(!sp(!ct  to 
a  cahindar  ytiar  and  a  ])lan  yiuir,  an 
employer  who  (nuployed  an  average  of 
at  hwst  one  hut  not  more  than  100 
i!mploye(!s  on  husine.ss  days  during  the 
])r{!C(!ding  calendar  year  and  who 
employs  at  h!ast  one  emjdoycu!  on  the 
first  day  of  the  iilan  year.  In  the  ca.se  of 
plan  years  h(!ginning  hiTore  January  1, 
2018,  a  .State  may  eh!ct  to  define  snudi 
emplover  hv  substituting  “10 
(!mplovei!.s”  for  "100  emplov(H!s." 

Standard  plan  has  the  meaning  giv(!n 
that  term  in  41  (^FR  118.400. 

State  means  (!ach  of  the  10  .Stat(!s  or 
the  Di.strict  of  (iolumhia. 

State  Insurance  Oommissioner  m(!ans 
the  commissioner  or  oth(!r  chief 
insurance  r(!gulatorv  official  of  a  .State. 

Subpart  B — Multi-State  Plan  Program 
Issuer  Requirements 

§800.101  General  requirements. 

/\n  M.SPP  issuer  must: 

(a)  Licensed.  Be  licensed  as  a  luxdth 
insurance!  issue!!'  in  eiach  .State  where!  it 
offers  health  insurance  coverage; 

(h)  Contract  with  OPM.  Have!  a 
contract  with  OPM  pursuant  to  this  jiart; 

(c)  Bequired  levels  o  f  coverage.  Off  er 
levels  of  coverage  as  required  hv 
§800.107; 

(d)  Eligibility  and  enrollment.  M.SPs 
and  M.SPP  is.su(!rs  must  m(!e!t  the  same 
reujuireiments  for  eligibility,  enrollment, 
and  termination  of  coverage  as  tho.se 
that  apjily  to  QHPs  and  QHP  issuers 
pursuant  to  41  CFR  jiart  111,  suhiiarts 
n.  F,  and  H,  and  41  OFR  118.210, 
118.280.  1.18.281,  118.270,  and  118.281; 

((!)  /\pj)licable  to  each  MSP.  Fnsure! 
that  (lach  of  its  M.SPs  me!e!ts  the! 
r(!(pnre!me!nts  of  this  part; 

(1)  Compliance.  Oonqilv  with  all 
standards  .set  forth  in  this  part; 

(g)  OPM  direction  and  other  legal 
re(pnrements.  'rim(!lv  conqilv  with  OPM 
instructions  and  directions  and  with 
other  a])plie:ahl(!  law;  and 

(h)  Other  requirements.  Me!e!t  such 
other  reepiirements  as  (l(!t(!rmine!(l 
appro])riate!  hy  OPM,  in  consultation 
with  HH.S.  pursuant  to  section 
1884(h)(4)  of  the  Affordahle  Care  Act. 
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(i)  Non-discriinination.  MSl^s  and 
MSPP  issuers  niiist  (:()in))ly  witli 
ap])li(:al)le  Federal  and  State  non- 
discrimination  laws,  including  llie 
.standards  set  forth  in  4.'!  CFR  l.')(i.l2.'5 
and  1.'l().2()(){e). 

§  800.1 02  Compliance  with  Federal  law. 

(a)  Public  Ilcditli  Service  Act.  As  a 
conditieni  of  partiedpation  in  the  MSFF, 
an  MSFF  issum'  must  c:omi)lv  with 
applicable  ])rovision,s  of  part  A  of  title 
XXVll  of  the  FI  IS  Act.  (iomplialu:(^  shall 
he  determined  hv  the  Director. 

(h)  Afforddhle  Cdve  Act.  As  a 
condition  of  partici])ation  in  the  MSFF. 
an  MSFF  issuer  must  comj)ly  with 
applicable  ])rovisions  of  title  1  of  the 
Affordahle  Care  Act.  Compliance  shall 
he  determined  hy  the  Director. 

§  800.1 03  Authority  to  contract  with 
issuers. 

(a)  (ienei'di.  OFM  may  enter  into 
contracts  with  health  insurance  issuers 
to  offer  at  hiast  two  MSFs  on  Exchanges 
and  SllOFs  in  (iach  State,  without 
regard  to  any  statutes  that  would 
otherwise  re(|uire  competitive  bidding. 

(h)  Non-fji'ofit  entity.  In  entering  into 
contracts  with  health  insurance  issuers 
to  offer  MSFs,  OFM  will  enter  into  a 
contract  with  at  least  one  non-jjrofit 
entity  as  defined  in  ^  800. 20  of  this  ])art. 

(c)  (iroup  of  issuers.  Any  contract  to 
offer  an  MSF  may  he  with  a  group  of 
issuers  as  defined  in  §800.20. 

(d)  Individddl  end  p,rodp  coverage. 

The  contracts  will  provide  for 
individual  health  insurance  coverage 
and  for  group  health  insurance  coverage 
for  small  employers. 

§  800.1 04  Phased  expansion. 

(a)  Phdse-in.  OFM  may  enter  into  a 
contract  with  a  health  insurance  issuer 
to  offer  an  MSF  if  the  health  in.surance 
issuer  agrees  that; 

(1)  With  respect  to  the  first  year  for 
which  the  health  insurance  issuer  offers 
an  MSF,  the  health  in.surance  i.ssner  will 
offer  the  MSF  in  at  least  00  percent  of 
the  States: 

(2)  With  respect  to  the  second  such 
year,  the  health  insurance  i.ssner  will 
offer  the  MSF  in  at  least  70  ])ercent  of 
the  Stat(;s; 

(8)  With  res])ect  to  the  third  such 
year,  the  health  insurance  i.ssner  will 
offer  the  MSF  in  at  least  8.')  ])ercent  of 
the  States;  and 

(4)  With  respect  to  each  suhsiKjuent 
year,  the  health  insurance  i.ssner  will 
offer  the  MSF  in  all  States. 

(h)  Partied  coverage  within  a  State. 
OFM  may  enter  into  a  contract  with  an 
MSFF  issuer  even  if  the  MSFF  issuer’s 
MSFs  for  a  State  cover  fewer  than  all  tin; 
service  areas  specified  for  that  State 


pursuant  to  §800.110.  For  each  State  in 
which  the  MSFF  issuer  offers  ])artial 
coverage,  the  MSFF  issuer  must  submit 
a  plan  for  offering  coverage  throughout 
the  State.  OFM  will  monitor  the  MSFF 
issuer’s  ])rogre.ss  in  implementing  the 
]dan  as  ])art  of  its  contract  com])liance 
activities  under  suhpart  E  of  this  part. 

(c)  Participation  in  SIlOPs.  (1)  An 
M.SFF  issuer’s  ])articipation  in  the 
Federally-facilitated  SDOF  mu.st  he 
consistent  with  the  re{|uirement.s  for 
QIIF  issuers  specified  in  48  OFR 

1 .80.200(g). 

(2)  An  MSFF  i.ssner  must  comply  with 
State  standards  governing  partici])ation 
in  State-based  SHOFs,  consistent  with 
§800.114.  For  these  State-based  SHOF 
standards,  OFM  retains  discretion  to 
allow  an  MSFF  issuer  to  phase-in  SHOF 
participation  in  States  pursuant  to 
section  1884(e)  of  the  Affordahle  Care 
Act. 

(d)  Licensed  where  offered.  OFM  may 
enter  into  a  contract  with  an  MSFF 
i.ssner  who  is  not  licensed  in  every 
State,  i)rovided  that  the  issma-  is 
licensed  in  every  State  when;  it  offers 
MSF  coverage  through  any  Exchanges  in 
that  State  and  demonstrates  to  OFM  that 
it  is  making  a  gooil  faith  effort  to 
Ixicome  licensiid  in  everv  .Stat(! 
consistent  with  the  tiimdrame  in 
])aragra])h  (a)  of  this  section. 

§800.105  Benefits. 

(a)  Peneefits  package.  (1)  An  MSFF 
issuer  must  offer  a  uniform  hmiefits 
])ackage.  including  the  essential  health 
l)en(;fits  (EUB)  de.scrihed  in  section  1802 
of  the  Affordahle  (iare  Ac:t.  for  each  MSF 
within  a  State. 

(2)  The  benefits  j)ackage  referred  to  in 
l)aragra])h  (a)(1)  of  this  section  mu.st 
comply  with  .section  1802  of  the 
Affordahle  Care  Act,  as  well  as  any 
applicable  standards  set  hv  OFM  or 
HHS. 

(h)  Benefits  package  options.  (1)  An 
MSFF  is.suer  mu.st  offer  a  benefits 
l)ackage,  in  all  States,  that  is 
substantially  ecjual  to: 

(i)  The  EHB-henchmark  plan  in  each 
State  in  which  it  operates;  or 

(ii)  Any  EHB-henchmark  plan  .selected 
by  OFM  under  paragraph  (c)  of  this 
section. 

(2)  An  is.suer  ap])lying  to  participate; 
in  the;  M.SFF  mu.st  .select  one  of  the  two 
Ix'nefits  ])ackage  options  de.scrihed  in 
])aragraph  (h)(1)  of  this  section  in  its 
ajiplication. 

(8)  An  issuer  mu.st  comply  with  any 
State  .standards  relating  to  substitution 
of  benchmark  benefits  or  standard 
benefit  designs. 

(c)  OPM  selection  of  henchinark 
plans.  (1)  The  OFM-selected  EHB- 
h(;nchmark  plans  are  the  three  large.st 


Fed(;ral  Employees  Health  Benefits 
Frogram  (FEHBF)  plan  options,  as 
identified  hy  HHS  pursuant  to  .section 
1802(1))  of  the  Affordahle  (iare  Act,  and 
as  supplemented  pur.suant  to  paragraphs 
(c)(2)  through  (c)(4)  of  this  section. 

(2)  Any  I'iHB-henchmark  plan  selected 
hy  OFM  under  paragraph  (c)(1)  of  this 
.section  lacking  coverage  of  pediatric 
oral  services  or  ])ediatric  vision  .services 
must  he  su])plemented  hy  the  addition 
of  the  entire  category  of  benefits  from 
the  largest  Federal  Employee  Dental  and 
Vision  In.surance  Frogram  (FEDVIF) 
dental  or  vision  plan  options, 
respectively,  pur.suant  to  4.8  OFR 
1.88. 110(h)  and  section  18()2(h)  of  the 
Affordahle  Oare  Act. 

(8)  An  MSFF  issuer  mu.st  follow  State 
definitions  where  the  State  chooses  to 
.s])ecifically  define  the  hahilitative 
.services  and  devices  category  jnirsuant 
to  4.8  OFR  1.88.110(f).  In  the  case  of  any 
State  that  chooses  not  to  define  this 
category,  if  any  OFM-selected  EHB- 
henchmark  plan  lacks  coverage  of 
hahilitative  services  and  devices,  OFM 
may  determine  what  hahilitative  .service 
and  devices  are  to  he  included  in  that 
EHB-henchmark  plan. 

(4)  Any  EHB-henchmark  plan  selected 
hy  OFM  under  paragraph  (c)(1)  of  this 
section  mu.st  include,  for  each  State,  anv 
State-recpiired  benefits  enac:ted  before 
December  81. 2011,  that  are  included  in 
the  State’s  EHB-henchmark  plan  as 
described  in  paragraph  (h)(l)(i)  of  this 
.section,  or  specific  to  the  market  in 
which  the  plan  is  offered. 

(d)  OPM  approved.  An  MSFF  issuer’s 
benefits  i)ackage.  including  its 
l)re.scri])tion  drug  list,  must  he 
submitted  for  a])])roval  hy  OFM.  which 
will  review  a  benefits  package  j)ro])o.sed 
hy  an  MSFF  issuer  and  determine  if  it 
is  suhstantially  etjual  to  an  EHB- 
henchmark  plan  de.scrihed  in  paragraph 
(h)(1)  of  this  .section,  ])ur.suant  to 
standards  set  forth  hv  OFM  or  HHS. 
including  4.8  CFR  1.88.11.8,  1.88.122,  and 
1.88.12.8. 

(e)  Steite  peevinents  for  eidelitioneil 
Steite-reejiiire^el  benefits.  If  a  State 
reepures  that  benefits  in  addition  to  the 
benchmark  pai:kage  he  offered  to  MSF 
enrollees  in  that  State,  then  pursuant  to 
section  1884(c)(2)  of  the  Affordable  Care 
Act,  the  State  mu.st  assume  the  co.st  of 
such  additional  benefits  by  making 
])ayments  either  to  the  enrollee  or  on 
l)eiialf  of  the  enrollee  to  the  MSFF 
issuer. 

§800.106  Cost-sharing  limits,  advance 
payments  of  premium  tax  credits,  and  cost¬ 
sharing  reductions. 

(a)  Oost-sheiring  limits.  For  each  MSF 
it  offers,  an  MSFF  issuer  mu.st  ensure 
that  the  cost-sharing  provisions  of  the 


15590 


Federal  Register / Vol.  78,  No.  47 /Monday,  March  11,  201:1/ Rules  and  Regulations 


MSP  comply  with  .section  i:i02(c)  of  tlie 
Alfonlahle  Caro  Act.  as  well  as  any 
a])])licahle  standards  .set  hv  OPM  or 
HUS. 

(h)  Advance  payments  of  preinhnn  tax 
credits  and  cost-sliaring  redactions.  fOr 
(!ach  M.SR  it  offers,  an  M.SPP  issuer  must 
(msnre  tliat  an  eligible  individual 
r(!ceive.s  tlie  lienefit  of  advance 
payments  of  |)reminm  tax  credits  under 
section  :UiH  c)f  the  Internal  Rmeime 
Code  and  the  cost-siiaring  rculnctions 
under  .section  1402  of  the  Affordal)le 
Care  Act.  An  NhSPR  issiuir  must  al.so 
conij)lv  with  anv  ai)plical)le  standards 
.set  In- OPM  or  i  'll  IS. 

§  800.1 07  Levels  of  coverage. 

(a)  Silver  and  gold  levels  of  coverage 
nupnred.  An  MSPP  issuer  must  offer  at 
least  one  MSP  at  the  silver  level  of 
coverage  and  at  least  one  MSP  at  the 
gold  level  of  coverage  on  each  Exchange 
in  which  the  i.ssner  is  certified  to  offer 
an  MSP  |)ursuant  to  a  contract  with 
OPM. 

(h)  Bronze  or  platinum  met(d  l(n'els  of 
coverage  permitted.  Pursuant  to  a 
contract  with  OPM.  an  M.SPP  i.ssner  may 
offer  one  or  more  MSPs  at  the  bronze 
level  of  coverage  or  the  platinum  level 
of  cov(!rag(!.  or  both,  on  anv  Exchangt;  or 
.SHOP  in  any  State. 

(c)  C.hild-onlv  plans.  For  each  level  of 
coverage,  the  M.SPP  issuer  must  offer  a 
child-onlv  |)lan  at  the  same  level  of 
coverage  as  any  health  insurance 
coverage?  offenid  to  individuals  who.  as 
of  the  h(!ginning  of  the;  plan  vear.  have; 
not  attained  the  age  of  21. 

(d)  Plan  variations  for  the  redaction 
or  elimination  of  cost-sharing.  An  M.SPP 
issuer  must  comply  with  .section  1402  of 
the  Affordable  Care  Act,  as  well  as  any 
applicable  standards  set  hv  OPM  or 
HH.S. 

(e)  OPM  approved.  An  M.SPP  issuer 
must  submit  the  levels  of  coverage  plans 
ami  plan  variations  to  OPM  for  review 
and  a|)proval  by  OPM. 

§  800.1 08  Assessments  and  user  fees. 

(a)  Discretion  to  charge  assessment 
and  user  fees.  Beginning  in  201  .'1,  OPM 
may  nicpiire  an  M.SPP  i.ssner  to  pay  an 
assessment  or  user  fei;  as  a  condition  of 
participating  in  the  M.SPP. 

(h)  Determination  of  amount.  'I’lie 
amount  of  the  as.s(!.ssment  or  user  fee 
charg(!d  by  OPM  for  a  plan  year  is  the 
amount  determimid  nec(!.ssarv  hv  OPM 
to  meet  the  costs  of  OPM's  functions 
under  the  Alfonlahle  Can;  Act  for  a  plan 
year,  including  hut  not  limited  to  such 
functions  as  entering  into  contracts 
with,  certifying,  recertifying, 
decertifying,  and  overs(;eing  M.SPs  and 
M.SPi^  issuers  for  that  plan  year.  The 
amount  of  the  a.sse.ssment  or  user  fee 


charged  by  Ol’M  will  he  offset  again.st 
the  as.sessment  or  n.ser  fee  amount 
re(]uir(;d  by  any  .Stat(;-hased  Exchange;  or 
Eed(;rally-facilitated  Exchange  such  that 
the  total  of  all  ass(;ssments  and  n.ser  l(;(;s 
paid  by  the  M.SPP  i.ssner  for  the  ve;ar  for 
the;  M.SP  shall  he;  ne;  gre;;ile;r  than  neer 
le;ss  them  the;  ameennt  e)f  the;  a.sse;,ssme;nt 
e)r  user  fe;e;  paiel  by  QHP  issne;rs  in  that 
.Sfate;-ha.se;el  Exe;hange;  eer  l‘’e;ele;neily- 
f;ie:ilitate;el  lixe;hange;  leer  that  ye;ar. 

(e:)  Process  for  collecting  MSPP 
assessment  or  user  fees.  OPM  may 
re;epnre;  an  M.SPP  issuer  te;  make; 
p.iyment  e)f  the;  M.SPP  asse;ssme;nt  e)r 
nse;r  ie;e;  ame)unt  elire;e;tly  te;  OPM.  anel 
the  MSl’P  issuer  will  ele;elne:t  the;  M.SPP 
a.sse;.ssme;nt  or  user  fe;e;  re;ejuire;el  nnele;r 
|)aragr<ij)h  (a)  of  this  .se;e:tiejn  from  the; 
amount  fe)r  any  .State;-hase;el  Exe:hange  eer 
Ee;ele;rally-fae;ilitate;el  Exe:hange;  anel  the; 
M.SPP  issuer  we)idel  fe)rwarel  the; 
re;mainele;r  eef  the;  p;»yme;nt  te;  the;  .State;  or 
te)  HH.S.  as  ;i])j)re)priate;. 

§800.109  Network  adequacy. 

(;i)  Oeneral  requirement.  An  M.SPP 
issue;!'  mn.st  ensure  that  the;  pre)viele:r 
netweerk  e)f  e;ae:h  e)f  its  M.SPs.  ;is  iivailahle; 
te)  all  ean'e)lle;e;s,  me;e;ts  the;  feelleewing 
stanelarels: 

(1)  Meiintains  a  ne;twe)rk  that  is 
suffie:ie;nt  in  nnmhe;r  anel  ty])e;s  e)f 
pre)viele;rs  te)  assine;  that  all  .se;rvie;e;s  will 
1));  ae:e;e;ssihle;  withe)nt  nnre;ase)nahle; 
elelay: 

(2)  Is  e:e)nsiste;nt  with  the;  ne;twe)rk 
aele;e|nae:y  preevisieais  e)f  se;e;tie)n  27()2(e:) 
e)f  the;  Pnhlie:  Health  .Se;rvie:e;  Ae:l;  anel 

(:t)  lne;luele;s  e;sse;ntial  exanmnnity 
pre)viele;rs  in  e;e)m|)liane:e;  with  4.5  CIFR 
1.5(). 2:1.5. 

(h)  Provider  directoiv.  An  M.SPP 
issne;r  must  make;  its  preevieler  elire;e;te)rv 
for  an  MSP  available  te)  the;  Exe:hange;  for 
])nhlie:atie)n  eenline  pursuant  to  gnielance; 
from  the;  Exe:hange;  anel  te)  i)e)te;ntial 
enre)lle;e;s  in  hare!  e:e)py,  npe)n  re;ep!e;st.  In 
the;  preevieler  elire;e:te)rv.  an  M.SPP  is.sne;r 
must  iele;ntify  ])re)viele;rs  that  are;  ne)t 
ae:e;e;pting  ne;w  ])atients. 

(e:)  OPM gnidance.  OPM  will  issue 
guielane;e  e;e)ntaining  the  e:rite;ria  anel 
stanelarels  that  it  will  n.se;  te)  eletermine; 
the;  aele;eiuae;y  e)f  a  ])re)viele;r  ne;twe)rk. 

§  800.1 1 0  Service  area. 

An  M.SPP  i.ssner  must  eel'fer  ;m  MSI’ 
within  e)ne;  e)r  meere;  se;rvie:e;  are;a.s  in  a 
.State;  ele;fine;el  by  e;ae:h  Exe;hange; 
pursuant  te)  45  Cf’E  155.1055.  If  an 
Exe;hange  pe;rmits  i.ssuers  te)  elefine;  their 
.se;rvie:e;  areas,  an  M.SPP  isseie;r  must 
e)htain  OPM’s  appre)val  fe)r  its  pre)])e)se;el 
se;rvie:e  are;as.  Pursuant  te)  §800.104, 
OPM  may  enter  inte)  a  e:e)ntiae:t  with  an 
M.SPP  issue;)-  e;ve;n  if  the;  MSl’P  i.ssuer’s 
M.SPs  fe))-  a  .State;  e:e)ve;r  fewer  than  all  the; 
se;rvie;e;  a)-e;as  sj)e;e;ifieel  for  that  State. 


M.SPs  will  folle)w  the;  .same  stanelaiels  feer 
se;i'vie;e;  eiieas  fe)r  QHPs  pnisuant  te;  45 
CER  155.1055.  As  ])ai't  e)f  its  e;e)nti'ae:t 
e:e)mpliane;e  ae:tivitie;s  nneler  snhi)ai'l  E  e)f 
this  ])in-t.  OPM  will  e;))nsnlt  with  Steite 
i'e;gulate)i-.s  anel  the;  .State;  Exe:h;mge;  te) 
me)nite)r  the;  M.SPP  i.ssuer’s  pi'e)gi-e;.ss 
e;x])aneling  e:e)ve;i';ige;  .state;wiele;  anel  will 
e;)isni-e;  that  MSPs  me;e;l  QHP 
leeepiiieanents  in  45  Cl-’R  155.1055(h). 

§  800.1 1 1  Accreditation  requirement. 

(a)  Oeneral  recpiirement.  An  M.SPP 
issuer  mn.st  he;  eer  he;e;e)me;  :)e;e:i'e;elite;el 
e:e)nsi.ste;nt  with  the;  i'e;e|uii'e;me;nts  Ibr 
QHP  issne;i'.s  spe;e:ifie;el  in  se;e;tie)n  Kill  e)f 
the;  Affoielahle  Caie  Ae:t  anel  45  CFR 
15().275(a). 

(h)  Belease  of  snrvev.  An  M.SPP  issuer 
mn.st  authorize;  the;  ae;ea'e;eliting  entity 
that  ae:e;reelits  the;  M.SPP  issuer  te)  lelea.se 
te)  OPM  ;mel  to  the;  Exediange  a  e:o])y  e)f 
its  me).st  i'e;e:e;nt  ae:ci'e;elitatie)n  surve;y, 
te)ge;the;r  with  any  sui've;y-i'e;late;el 
infeerm.ition  that  OPM  e)r  an  Exe.hange; 
may  i'e;e]uire;,  sue:h  as  e:e)i'i-e;e:tive;  iie:tie)n 
plans  anel  summaries  e)f  finelings. 

(e:)  Timeframe  for  accreditation.  An 
M.SPP  issue;)'  that  is  ne)t  ae:e:)');elite;el  as  e)f 
the;  elate;  that  it  e;))te;)-s  inte;  a  e:e))it)-ae;t 
with  OPM  enust  he;e:e))))e;  ae;e;)'e;elite;el 
withi))  the;  ti)))e;f)-a)ne;  e;.stahlishe;el  hv 
OPM  as  authe))'ize;el  by  45  Cl-'R  155.1045. 

§800.112  Reporting  requirements. 

(i) )  OPM  specification  of  reporting 
reepiirements.  OPM  will  spe;e:ifv  the;  elata 
a))el  i))fe))'))iatie)n  that  )))u.st  he;  e'epeerteel 
by  a))  M.SPP  issuer,  inedueling  elata 
pe;!-)))itte;el  e))'  )'e;ejuire;el  by  the;  Affoeelahle 
Care;  Ae:t  anel  sue.h  e)the;)'  elata  as  OPM 
)))ay  ele;te;)'n)i))e;  )ie;e:e;s.sa)'y  for  the; 
eeversight  a)iel  ael)ni)iist)'atie)n  of  the; 
M.SPP.  OPM  will  also  speeafy  the  fo)-)n. 
))ia)i)ie;)',  p)'e)e:e;sse;s,  anel  f)-e;eine)ie;y  fe)r 
the  )'epe))-ti)ig  of  elata  a)iel  infe))')))atie)n. 
The;  Diree:tor  )nay  eeejuire;  that  MSPP 
issue;rs  suhenit  e;iai)ns  pay))ie)it  anel 
);)i)-e)ll)ne;nt  elata  te)  faealitate  OPM’s 
e)ve;)'sight  anel  .eehniniste  ation  of  the; 
M.SPP  in  a  eeiaemer  si))iilar  te)  the; 

EEH11P. 

(h)  Qinditv  and  qnalitv  improvement 
.standards.  An  M.SPP  isseeer  must 
e:e)))iply  with  a))y  sta))ela)'els  )'e;ep)i)'e;el  hv 
OPM  fe))'  )'e;])e))'ting  ep!<)lity  anel  epeielity 
i)))]))'e)ve;))ie;)it  ae:tivitie;s.  ine;lueli)ig  hut 
))e)t  liniiteel  te)  i)n])le;))ie;)itatie)n  e)f  a 
ejualitv  i))i]))'e)ve;)ne;))t  st)'ale;gv. 
elise'.le)su)'e;  e)f  eiuality  )))e;asu)'e;s  te) 
e;)))'e)lle;e;.s  a)iel  ]))'e)spe;e:tive;  e;n)'e)lle;e;s. 
re;pe))'ti)ig  of  ])e;eliat)'ie:  ejualitv  )ne;asu)'e;s, 
anel  i))i])le;)ne;)itatio)i  e)f)'ati)ig  anel 
e;)ire)lle;e;  .sati.sfae;tie))i  s)))'ve;ys,  whie:h  will 
he;  sienilar  to  staeielarels  unele;)'  se;e:tie)n 
i:ill(e:)(l)(E),  (H).a))el  (I),  (eOCD.  and 
(c)(4)  e)f  the  Aflbeelahle  Caee  Act. 
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§800.113  Benefit  plan  material  or 
information. 

(a)  (jOinpIidncfi  with  Fdddval  and  Stdid 
Idw.  An  MSPP  i.ssuer  mu.st  comply  with 
Imderal  and  State  laws  relating  to 
benefit  plan  material  or  information, 
including  the  provisions  of  this  section 
and  guidanct!  issued  by  OPM  spiunfying 
its  standards.  ])rocess,  and  tiimdine  for 
approval  oflxamfit  plan  material  or 
information. 

(b)  (ionond  standards  for  MSP 
applications  and  notices.  An  MSPF 
issuer  must  provide  all  applications  and 
notices  to  enrollees  in  accordance  with 
the  standards  described  in  4.'j  (iFR 
l.'>5.2().'j(c).  OPM  may  establish 
additional  standards  to  meet  the  needs 
of  MSP  enrollees. 

(c)  Accuracy.  An  MSPP  issuer  is 
resj^onsible  for  the  accairacy  of  its 
bemefit  plan  material  or  information. 

(d)  Ti  nt h  fid,  not  misleading,  no 
material  omissions,  and  plain  language. 
All  benefit  plan  material  or  information 
must  b(!: 

(1)  Truthful,  not  misleading,  and 
without  material  omissions:  and 

(2)  Written  in  plain  language,  as 
defined  in  .section  1311(eK;fKB)  of  the 
Affordabli!  Care  Act. 

((!)  Uniform  explanation  of  coverage 
documents  and  standardi/.ed 
definitions.  An  MSPP  i.ssuer  mu.st 
comply  with  the  provisions  of  section 
271. 'i  of  the  PHS  Act  and  regulations 
issued  to  implement  that  section. 

(0  OPM  review  and  ajijnoval  of 
benefit  plan  material  or  information. 
OPM  may  nupiest  an  MSPP  issuer  to 
submit  to  OPM  benefit  plan  material  or 
information,  as  defined  in  §800. 20. 

OPM  reserves  the  right  to  review  and 
aj3j)rove  benefit  plan  material  or 
information  to  ensure  that  an  MSPP 
issuer  comjjlies  with  Federal  and  State 
laws,  and  the  standards  prescribed  by 
OPM  with  re.sj)ect  to  benefit  plan 
material  or  information. 

(g)  Statement  on  certification  bv  OPM. 
An  MSPP  i.ssuer  may  include  a 
statement  in  its  benefit  ]jlan  material  or 
information  that: 

(1)  OPM  has  certified  the  MSP  as 
eligible  to  be  offered  on  the  Exchange: 
and 

(2)  OPM  monitors  the  MSP  for 
comj)liance  with  all  applicable  law. 

§800.114  Compliance  with  applicable 
State  law. 

(a)  Uompliance  with  State  law.  An 
MSPP  issuer  must,  with  respect  to  each 
of  its  MSPs.  generallv  complv  with  State 
law  jjursuant  to  section  i:i:i4(b)(2)  of  the 
Affordable  (iare  Act.  However,  the  MSPs 
and  MSPl’  issuers  are  not  subject  to 
State  laws  that: 

(1)  Are  inconsistent  with  .section  1334 
of  the  Affordable  Care  Act  or  this  part: 


(2)  Prevent  the  application  of  a 
reciuirement  of  ])art  A  of  title  XXVIl  of 
the  PI  IS  Act:  or 

(3)  Prevent  tlu!  application  of  a 
re(|uirem(!nt  of  title  1  of  the  Affordable 
(iare  Act. 

(b)  Determination  of  inconsistenev. 
After  consultation  with  the  State  and 
IIHS.  OPM  r(!serve.s  the  right  to 
determine,  in  its  judgment,  as 
(d'fectuated  through  an  MSPP  contract, 
these  regulations,  or  OPM  guidance, 
whetluir  the  standards  .set  forth  in 


§800.115  Level  playing  field. 

An  MSPP  i.ssuer  mu.st.  with  re.spec;t  to 
each  of  its  MSPs,  meet  the  following 
re{|uir(!ment.s  in  order  to  ensure  a  level 
])laying  field: 

(a)  Ciuaranteed  renewal.  Cuarantee 
that  an  enrolhie  can  renew  enrollment 
in  an  MSP  in  comjjliance  with  sections 
2703  and  2742  of  the  PHS  Act: 

(h)  Hating.  In  pro])osing  ])remium.s  for 
OPM  a])])roval,  use  only  the  rating 
factors  ])ermitted  under  section  2701  of 
the  PHS  Act  and  State  law: 

(c)  Preexisting  conditions.  Not  impose 
any  pnuixisting  condition  exclusion  and 
comply  with  .section  2704  of  the  PHS 
Act: 

(d)  Non-discrimination.  Comply  with 
.sec:tion  270.1  of  the  PHS  Act: 

(e)  Qnalitv  imiirovement  and 
reporting.  Comply  with  all  Imderal  and 
State  (piality  improvcmient  and 
reporting  recpiirements.  Qnalitv 
improvement  and  reporting  nuians 
(|uality  imjjrovement  as  defined  in 
section  1311(h)  of  the  Affordable  Care 
Act  and  quality  improvement  plans  or 
strategies  recpiired  under  State  law.  and 
(jualitv  rejjorting  as  defined  in  section 
2717  of  the  PHS  Act  and  .section  1311(g) 
of  the  Affordable  Care  Act.  Quality 
improvement  al.so  includes  activities 
.suc;h  as,  hut  not  limited  to, 
implementation  of  a  (piality 
improvement  .strat(;gy.  disclosure  of 
(piality  measures  to  enrollees  and 
prosjjective  enrollees.  and  reporting  of 
liediatric  (piality  measures,  which  w'ill 
he  similar  to  .standards  under  section 
1311(c)(1)(E),  (H),  and  (1)  of  the 
Affordable  Care  Act: 

(f)  Fraud  and  abase.  Comjilv  with  all 
Federal  and  State  fraud  and  ahu.se  laws: 

(g)  Licensure.  Be  licen.sed  in  every 
State  in  which  it  offers  an  MSP: 

(h)  Solvency  and  financial 
requirements,  (iomply  with  the  solvency 
standards  set  hv  each  State  in  which  it 
offers  an  MSP: 

(i)  Market  conduct,  (iomply  with  the 
market  conduct  standards  of  each  State 
in  which  it  offers  an  MSP: 

(j)  Prompt  payment.  Comply  with 
a])])li(:ahle  State  law  in  negotiating  the 


terms  of  payment  in  contracts  with  its 
providers  and  in  making  jiayments  to 
claimants  and  providers: 

(k)  Appeals  and  grievances.  Comjily 
with  Federal  standards  under  .section 
2719  of  the  PHS  Act  for  appeals  and 
grievances  relating  to  adverse  benefit 
determinations,  as  described  in  snhpart 
F  of  this  part; 

(l)  Privacy  and  confidentiality. 

(iomply  with  all  Federal  and  State 
privacy  and  security  laws  and 
reipiirements.  including  anv  standards 
reipiired  by  OPM  in  guidance  or 
contract,  which  will  he  similar  to  tin; 
standards  contained  in  4.5  (iFR  jiart  182 
and  applicable  State  law;  and 

(m)  Benefit  plan  material  or 
information.  Comply  with  Federal  and 
State  law.  including  §800.113. 

§  800.1 16  Process  for  dispute  resolution. 

(a)  Determinations  about  applicabilitv 
of  State  law  under  section  1334(b)(2l  of 
the  Affordable  Uare  Act.  In  the  event  of 
a  dispute  about  the  ajqilieahility  to  an 
MSP  or  MSPP  issuer  of  a  State  law,  the 
State  may  nupiest  that  OPM  reconsider 
a  determination  that  an  MSP  or  MSPP 
i.ssuer  is  not  subject  to  such  State  law. 

(h)  Heqnired  demonstration.  A  State 
making  a  rerpiest  under  paragraph  (a)  of 
this  section  mu.st  demon.strate  that  the 
State  law  at  issue: 

(1)  Is  not  inconsistent  with  section 
l.)34  of  the  Affordable  Care  Act  or  this 
part: 

(2)  Does  not  pnwent  the  ap|)lication  of 
a  nujuirement  of  part  A  of  title  XXVII  of 
the  PHS  Act;  and 

(3)  Does  not  prevent  the  application  of 
a  requirement  of  title  1  of  the  Affordable 
Care  Act. 

(c)  Request  for  review.  The  recpiest 
must  he  in  writing  and  include  contact 
information,  including  the  name, 
telejihone  number,  email  addre.ss,  and 
mailing  addre.ss  of  the  jierson  or  persons 
whom  OPM  may  contact  regarding  the 
reqiKist  for  rex'iew.  The  riujuest  mu.st  he 
in  such  form,  contain  such  information, 
and  he  submitted  in  sucli  manner  and 
within  such  timeframe  as  OPM  mav 
))rescrihe. 

(1)  The  reipiester  may  submit  to  OPM 
any  relevant  information  to  support  its 
nupiest. 

(2)  OPM  may  obtain  additional 
information  relevant  to  the  nupiest  from 
any  source  as  it  may.  in  its  judgment, 
deem  nece.ssary.  OPM  will  jirovide  the 
nupiester  with  a  copy  of  any  additional 
information  it  obtains  and  provide  an 
oiiportunity  for  the  nupiester  to  respond 
(including  by  submission  of  additional 
information  or  explanation). 

(3)  OPM  will  issue  a  written  decision 
within  80  calendar  days  after  receiving 
the  written  nupiest,  or  after  the  due  date 


jiaragraph  (a)  of  this  .section  are  satisfied 
with  respect  to  particular  State  laws. 
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for  a  response  under  paragraph  ((:)(2)  of 
this  section,  whichever  is  later,  unless  a 
(liflerent  timeiiaine  is  agretul  upon. 

(4)  OPM’s  written  (hicision  will 
constitute  final  agency  action  that  is 
subject  to  r(!vi(!w  under  the 
Administrative  I’rocedure  Act  in  the 
a|)propriate  II.S.  district  court.  Such 
review  is  limited  to  the  record  that  was 
luddri!  ORM  when  ORM  inatU;  its 
decision. 

Subpart  C — Premiums,  Rating  Factors, 
Medical  Loss  Ratios,  and  Risk 
Adjustment 

§800.201  General  requirements. 

(a)  Prnnihini  nngoiialion.  ORM  will 
negotiate  annually  with  an  MSRR  issuer, 
on  a  State  hy  State  basis,  the  ])remiums 
for  each  MSR  offered  by  that  issuer  in 
that  State.  Such  negotiations  may 
include  negotiations  about  the  cost¬ 
sharing  j)rovisions  of  an  MSR. 

(h)  Duration.  Rremiums  will  remain  in 
(iffect  for  the  plan  y(!ar. 

(c)  Cuidanca  on  into  dovolopmont. 
ORM  will  issue  guidance  addnissing 
methods  for  tfu;  development  of 
pnmnums  for  the  MSRR.  That  guidance 
will  follow  State  rating  standards 
g(merally  applicable  in  a  State,  to  the 
gr(!atest  (extent  practicable. 

(d)  (Adcidation  oj detnarud  valno.  An 
M.SRR  issuer  must  calculate  actuarial 
value  in  the  .same  manner  as  Q1 IR 
issuers  under  siiction  i:t02(d)  of  the 
Affordahle  Care  Act.  as  well  as  anv 
applicable  standards  .s(!t  hv  ORM  or 
HUS. 

(e)  OPM  raio  roviow  })ro(:oss.  An 
MSRR  issuin'  must  participat(!  in  the  rate 
review  process  (established  hv  ORM  to 
negotiate  rates  for  MSRs.  The  rate 
review  |)r()cess  (established  hv  ORM  will 
he  similar  to  the  ])rociess  established  by 
HUS  pursuant  to  section  27t)4  of  the 
RH.S  Act  and  disclosure  and  review 
standards  established  under  4.'i  (d^’R  j)art 

(f)  Stain  Effnetiva  data  linvinw.  With 
respect  to  its  MSRs.  an  M.SRR  issuer  is 
sid)j(;ct  to  a  .State's  rate  rijview  prociess, 
including  a  .State's  effective  Rate 
Review  Rrogram  (established  hv  HH.S 
pursuant  to  section  275)4  of  the  RH.S  Act 
and  45  (d-'R  part  1.'i4.  In  the  event  HH.S 
is  reviewing  raties  for  a  .State  pursuant  to 
.s(!cti()n  275)4  of  the  RH.S  Act,  HHS  will 
dider  to  ORM's  judgment  regarding  the 
M.SRs'  projjosed  rate  increase.  If  a  .State 
withholds  approval  of  an  M.SR  and  ORM 
determinies.  in  its  di.scriMion.  that  tin; 
.State's  action  would  prevent  ORM  from 
opinating  the  M.SRR.  ORM  ridains 
authority  to  make  the  final  decision  to 
ap])r()ve  rates  for  ])articipation  in  the 
M.SRR,  notwith.standing  the  ah.senci;  of 
.State  ajjproval. 


(g)  Singlo  risk  pool.  An  M.SRR  issuer 
must  consider  all  enrolliies  in  an  M.Sl’ 
to  he  in  the  same  risk  pool  as  all 
imrollees  in  all  other  health  plans  in  the 
individual  market  or  the  small  group 
market,  res])(!ctiv(!ly,  in  comidiance 
with  section  ldl2((:)  of  tin;  Affordahli! 
(kill!  Act,  4!>  (d'd<  l.'iti.ttO.  and  anv 
ap])h(;ahle  Federal  or  .State  laws  and 
riigulations  implementing  that  .siiction. 

§800.202  Rating  factors. 

(a)  Ponnissihlo  rating  factors.  In 
l)ro])()sing  pnaniums  for  each  M.SR.  an 
M.SRR  issui!]'  must  usi!  only  the  rating 
factors  |)ermitte(l  under  siiction  2701  of 
the  RH.S  Act. 

(h)  Application  of  variations  based  on 
ago  or  tobacco  ns(\  Rating  variations 
])ermitte(l  under  section  2701  of  the 
i’H.S  Act  must  he  applied  by  an  M.SRR 
issuer  ha.sed  on  the  portion  of  the 
premium  attributable  to  each  family 
memher  coveriul  under  the  coverage  in 
accordance  with  any  applicable  Federal 
or  .State  laws  and  regulations 
implementing  .section  2701(a)  of  the 
RH.S  Act. 

(c)  Age  reding.  For  age  rating,  an 
M.SRR  issuer  must  usi!  the  ratio 
established  by  the  .State  in  which  the 
M.SR  is  offeriid,  if  it  is  less  than  d:l. 

(1)  Age  bands.  An  M.SRR  issuer  must 
use  the  uniform  age  hands  established 
under  HH.S  riigulations  implementing 
.section  2701  (a)  of  the  R1  kS  Act. 

(2)  Age  cinves.  An  M.SRR  issuer  must 
use  the  age  curves  listahlished  under 
HH.S  riigulations  im])lementing  section 
2701(a)  of  the  RH.S  Act,  or  age  curves 
established  by  a  .State  jiursuant  to  HH.S 
regulations. 

(d)  Reding  enveis.  An  M.SR  must  u.se 
the  rating  areas  appro])riate  to  the  .State 
in  which  the  M.SR  is  offered  and 
established  under  HH.S  regulations 
implementing  section  2701(a)  if  the  RH.S 
Act. 

(li)  Te)beie:e:o  reding.  An  M.SRR  issuer 
must  ajipl y  tobacco  use  as  a  rating  factor 
in  accordance  with  anv  apjdicahle 
Federal  or  .State  laws  and  regulations 
im])lementing  section  2701(a)  of  the 
RH.S  Act. 

(f)  \VeIlne;ss  pretgrenns.  An  M.SRR 
issuer  mu.st  comply  with  any  a])|)h(:ahle 
Federal  or  .State  laws  and  riigidations 
imjilementing  section  2702  of  the  IdkS 
Act. 

§800.203  Medical  loss  ratio. 

(a)  Reiejniieei  ineAlie:ed  le)ss  redio.  An 
M.SRR  issuer  must  attain: 

(1)  The  medical  lo.ss  ratio  (MLR) 
reiiuired  under  section  2718  of  the  RH.S 
Act  and  regulations  promulgated  hv 
HH.S;  and 

(2)  Any  MSR-.specific  MLR  that  ORM 
may  set  in  the  best  interests  of  M.SR 


enrollees  or  that  is  neces.sarv  to  he 
consistent  with  a  .State’s  reijuiriiinents 
with  ri!sp(!ct  to  MLR. 

(h)  (Jonse'ejnences  of  ned  edteiining 
reepdreel  nweiie:ed  loss  redie).  If  an  M.SRR 
issuer  fails  to  attain  an  MLR  set  forth  in 
])aragraph  (a)  of  this  section,  ORM  may 
take  any  apjiropriate  action,  including 
hut  not  limited  to  intermediate 
sanctions,  such  as  suspension  of 
marketing,  decertifying  an  M.SR  in  one 
or  more  .States,  or  terminating  an  M.SRR 
issuer's  contract  |)ursuant  to  §800. 404. 

§  800.204  Reinsurance,  risk  corridors,  and 
risk  adjustment. 

(a)  Treinsitioneil  reinsnrane:e!  preygrenn. 
y\n  M.SRR  i.ssuer  mu.st  comjilv  with 
.section  1341  of  the  Affordahle  (kire  Act, 
4.')  (d"R  ])art  l.'i3.  and  any  apjilicahle 
Federal  or  .State  riigulations  under 
.section  1341  that  set  forth  reijuirements 
to  implement  the  transitional 
reinsurance  program  for  the  individual 
market. 

(h)  Tein})e)reirv  risk  e:e)rridors  preygrenn. 
An  M.SRR  issuer  must  complv  with 
section  1342  of  the  Affordahle  (kiri!  Act, 
4.^)  C.FR  ])art  l.')3.  and  any  a])])hcahle 
Federal  regulations  under  siiction  1342 
that  S(!t  forth  riupiirements  to  imjilement 
till!  risk  corridor  program. 

(c)  Risk  aeijnstinent  preygrenn.  An 
M.SRI’  issui!!’  must  comply  with  .s(!ction 
1343  of  till!  Affordahle  dare  Act,  4.')  dFR 
part  l.'j3.  and  anv  a])phcahl(!  Fiuleral  or 
.State  regulations  undi!!’  sinition  1343 
that  s(!t  forth  ri!(]uir(!m(!nts  to  impl(!mi!nt 
the  risk  adju.stment  program. 

Subpart  D — Application  and 
Contracting  Procedures 

§800.301  Application  process. 

(a)  Ace:epteine:e  of  eipplie:eytions. 
Without  r(!gar(l  to  section  tilt)! (h)-((l)  of 
title  41.  United  .States  (kide.  or  any  other 
statute  re(|uiring  C()m])etitive  bidding, 
ORM  may  consider  annually 
a])])hcations  from  health  insurance 
issuers,  including  groups  of  health 
insurance  issuers  as  definiKl  in  §800. 20, 
to  partici])ate  in  the  M.SRR.  If  ORM 
(l(!ti!rmini!s  that  it  is  not  h(!n(!ficial  for 
the  M.SRR  to  consid(!r  n(!w  ajijilications 
for  an  upcoming  y(!ar,  ORM  will  i.ssue 
a  notice  to  that  eff(!ct. 

(h)  Peyrni  einel  ineinner  eyf  applie:edieyns. 
An  a])j)hcant  mu.st  submit  to  ORM,  in 
the  form  and  manner  and  in  accordanci! 
with  the  timeline  .specifi(!(l  by  ORM.  thi! 
information  riHiuested  by  ORM  for 
determining  wheth(!r  an  aiiplicant  m(!et.s 
the  requirements  of  this  part. 

§800.302  Review  of  applications. 

(a)  Dedenninedions.  ORM  will 
detiirmine  if  an  aj)])hcant  mei!ts  the 
riHiuinnnents  of  this  part.  If  ORM 
deti!rmini!s  that  an  apjilicant  meets  the 
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retjuireinents  of  this  part,  CIPM  may 
accept  the  apj)licant  to  enter  into 
contract  negotiations  with  Ol’M  to 
])articipate  in  tlie  MSPP. 

(1))  Ii(H]unsts  for  odditkmol 
infornuition.  OFM  niav  re(]nest 
additional  information  from  an 
ajjjjlicant  before  making  a  decision 
al)out  whether  to  enter  into  contract 
negotiations  with  that  a])])licant  to 
l)artici])ate  in  the  M.Sld’. 

(c)  Doclinolion  of  opplicotion.  If.  after 
reviewing  an  application  to  ])articii)ate 
in  the  MSPP,  ()PM  declines  to  enter  into 
contract  negotiations  with  the  a])])lic:ant, 
OPM  will  inform  the  a])i)licant  in 
writing  of  the  reasons  for  that  decision. 

(d)  Discrotion.  The  decision  whether 
to  enter  into  contract  negotiations  with 
a  health  insuram:e  issuer  who  has 
apjrlied  to  participate  in  the  MSPP  is 
committed  to  OPM’s  discretion. 

(e)  Impact  on  future  applications. 
OPM’s  declination  of  an  a]3plication  to 
])articipate  in  the  MSPP  will  not 
preclude  the  a])plicant  from  submitting 
an  a])])lication  for  a  siihsecpient  year  to 
|)articipate  in  the  MSPP. 

§800.303  MSPP  contracting. 

(a)  Participation  in  MSPP.  To  h(!come 
an  M.SPP  issuer,  the  ap])licant  and  the 
Director  or  the  Director’s  desigiKie  must 
sign  a  contract  that  meets  the 
rec|nirements  of  this  ])art. 

th)  Standard  contract.  OPM  will 
establish  a  standard  contract  for  the 
MSPP. 

(c)  Premiums.  OPM  and  the  ap])licant 
will  negotiate  the  premiums  for  an 
MSPP  for  each  plan  year  in  ac:c:ordanc;e 
with  the  provisions  of  snhpart  O  of  this 
])art. 

(d)  Benefit  packages.  OPM  must 
approve  the  applicant’s  benefit  packages 
for  an  MSP. 

(e)  Additional  terms  and  conditions. 
OPM  may  elect  to  negotiate  with  an 
ajjplicant  such  additional  terms, 
conditions,  and  retpiirements  that: 

(1)  Are  in  the  interests  of  MSP 
(Mirolhujs:  or 

(2)  OPM  determines  to  he  aj)propriate. 

(f)  Certification  to  offer  health 
insurance  coverage. 

(1)  For  each  ])lan  year,  an  MSPP 
contract  will  contain  a  certification  that 
s])ecifies  the  Exchanges  in  which  the 
MSPP  issuer  is  authorized  to  offer  an 
MSP,  as  well  as  the  s])ecific  benefit 
packag(!s  authorized  to  h(;  offered  on 
each  Exchange  and  the  premiums  to  he 
charged  for  each  benefit  ])ackage  on 
each  Exchange. 

(2)  An  MSPP  issuer  may  not  offer  an 
MSP  on  an  Exchange  unless  its  MSPP 
contract  with  OPM  includes  a 
certification  authorizing  the  MSPP 
issuer  to  offer  the  MSI’  on  that  Exchange 


in  accordance  with  paragraph  (f)(1)  of 
this  section. 

§  800.304  Term  of  the  contract. 

(a)  Term  of  a  contract.  The  term  of  the 
contract  will  he  spcicified  in  the  M.SPP 
contract  and  must  he  for  a  pen  iod  of  at 
least  the  12  con.secntive  months  defined 
as  the  plan  year. 

(h)  Plan  year.  The  |)lan  year  is  a 
con.secntive  12-month  period  during 
which  an  M.SP  provides  covcaage  for 
health  benefits.  A  plan  year  may  he  a 
calendar  year  or  otherwise. 

§800.305  Contract  renewal  process. 

(a)  Renewal.  To  continue  participating 
in  the  MSPP,  an  MSPP  issuer  imcst 
jirovide  to  OPM,  in  the  form  and 
manner  and  in  accordance  with  the 
timeline  prescribed  by  OPM,  the 
information  reqne.sted  hv  OPM  for 
determining  whether  the  M.SPP  i.ssner 
continues  to  meet  the  recpiirements  of 
this  ])art. 

(h)  OPM  decision.  .Subject  to 
paragra])h  (c)  of  this  section.  OPM  will 
renew  the  M.SPP  contract  of  an  M.SPP 
issuer  who  tiiindy  submits  the 
information  described  in  paragraph  (a). 

(c)  OPM  discretion  not  to  renew.  OPM 
may  decline  to  renew  the  contract  of  an 
M.SPP  issuer  if: 

(1)  OPM  and  the  M.SPP  i.ssner  fail  to 
agree  on  premiums  and  benefits  for  an 
M.SP  for  th(i  snh.secpient  plan  year: 

(2)  The  M.SPP  issuer  has  engaged  in 
conduct  described  in  §  8()().4()4(a)  of  this 
])art;  or 

(3)  OPM  determines  that  the  M.SPP 
issuer  will  he  unable  to  com])ly  with  a 
material  ])rovi.sion  of  section  1334  of  the 
Affordable  Care  Act  or  this  ])art. 

(d)  Inn  hire  to  agree  on  premiums  and 
benefits.  Except  as  otherwise  provided 
in  this  part,  if  an  M.SPP  issuer  has 
com])lied  with  jjaragraph  (a)  of  this 
section  and  OPM  and  the  M.SPP  i.ssner 
fail  to  agree  on  premiums  and  benefits 
for  an  M.SP  on  one  or  more  Exchanges 
h)r  tin;  suhseejuent  plan  year  by  the  date 
recpiired  by  OPM,  either  party  may 
provide  notice  of  nonrenewal  j)nr.suant 
to  §  8()().3()(i,  or  OPM  may  in  its 
discretion  withdraw  the  c(;rtifii:ation  of 
that  M.Sl’  on  the  Exchange  or  Exchanges 
for  that  i)lan  year.  In  addition,  if  OPM 
and  the  M.SPP  issuer  fail  to  agree  on 
benefits  and  pnmnnms  for  an  M.SP  on 
one  or  more  Exchanges  by  the  date  .set 
by  OPM  and  in  the  event  of  no  action 
(no  notice  of  nonrenewal  or  renewal)  by 
either  party,  the  M.SPP  contract  will  he 
renewed  and  the  (!xi.sting  premiums  and 
benefits  for  that  M.SP  on  that  Exchange 
or  Exchanges  will  remain  in  effect  for 
the  suh.sequent  plan  year. 


§800.306  Nonrenewal. 

(a)  Definition  of  nonrenewed.  As  used 
in  this  snhpart  and  snhpart  E  of  this 
part,  “nonrenewal”  means  a  decision  by 
either  OPM  or  an  M.SPP  is.suer  not  to 
renew  an  M.SPP  contract. 

(h)  Notice  required.  Either  OPM  or  an 
M.SPP  issuer  may  decline  to  renew  an 
M.SPP  contract  by  jjroviding  a  written 
notice  of  nonrenewal  to  the  other  party. 

(c;)  MSPP  issuer  responsibilities.  The 
M.SPP  issuer’s  written  notice  of 
nonrenewal  must  he  made  in 
accordance  with  its  M.SPP  contract  with 
OPM.  The  M.SPP  issuer  also  must 
comply  with  any  reriuirements 
regarding  the  termination  of  a  j)lan  that 
are  a])])licahle  to  a  QflP  offered  on  an 
Exchange  on  which  tin;  M.SP  was 
offered,  including  a  requirement  to 
provide  advance  written  notic:e  of 
termination  to  enrollees.  If  an  Exchange 
does  not  have  re(|uirements  about 
advance  written  notice  of  termination  to 
enrollees.  the  M.SPP  i.ssner  mu.st  inform 
current  M.SP  enrollees  in  writing  of  the 
nonrenewal  of  the  M.SP  no  later  than  90 
days  jnior  to  termination  of  cov(;rage, 
unless  OPM  det(;rmine.s  that  good  cause 
ju.stifies  less  than  90  days’  notice. 

Subpart  E — Compliance 

§800.401  Contract  performance. 

(a)  Ceneral.  An  M.SPP  is.suer  mu.st 
perform  an  M.SPP  contract  with  OPM  in 
accordance  with  the  reciuirements  of 
.section  1334  of  the  Affordable  Care  Act 
and  this  part.  The  M.SPP  is.suer  mu.st 
continue  to  meet  such  requirements 
while  under  an  MSPP  contract  with 
OPM. 

(h)  Specific  reiinirements  for  issuers. 

In  addition  to  the  reciuirements 
described  in  paragra])h  (a)  of  this 
.section,  the  following  r(;(]uirement.s 
applv  to  each  M.SPP  is.suer: 

(1)  It  mu.st  have,  in  the  judgment  of 
OPM,  the  financial  resources  to  carry 
out  its  obligations  under  the  MSPP; 

(2)  It  mu.st  keep  such  reasonable 
financial  and  .statistical  records,  and 
furnish  to  OPM  such  rea.sonahle 
financial  and  .statistical  reports  with 
respect  to  the  M.SP  or  the  M.SPP,  as  may 
he  recpiested  by  OPM; 

(3)  It  mn.st  permit  repre.sentatives  of 
OPM  (including  the  OPM  Office  of 
Inspector  Ceneral),  the  IJ..S.  Covernment 
Accountahilitv  Office,  and  any  other 
ap])licahle  Federal  Covernment  auditing 
entities  to  audit  and  examine  its  records 
and  ac:count.s  that  pertain,  directly  or 
indirectly,  to  the  MSP  at  such 
r(;asonal)le  times  and  places  as  may  he 
designated  by  OPM  or  the  U.S. 
Covernment  Accountability  Office; 

(4)  It  must  timely  .submit  to  OPM  a 
properly  completed  and  signed  novation 
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or  change-of-name  agnuaiuait  in 
accordance  with  snl)|)art  42.12  of  48 
('.1  R  part  42: 

(5)  It  must  j)eifonn  the  M,SPP  contract 
in  accordance  with  prudent  Inisine.ss 
practices,  as  de.scriluul  in  paragra])li  (c) 
of  this  .s(!ction;  and 

(ti)  It  must  not  perform  the  MSRl’ 
contract  in  accordance  with  ])oor 
l)nsiness  |)ractices.  as  de.scrilHMl  in 
|)aragraph  (d)  of  this  s(!ction. 

(c)  Pni(i(^nt  hitsiiKiss  })ra(:li(:(!S.  For 
pur])o.ses  of  j)aragraj)li  (l))(.'j)  of  this 
.section.  |)rudent  l)usine.ss  practices 
include,  hut  an;  not  limited  to.  tin; 
following: 

(1)  Timely  compliam:e  with  OFM 
instructions  and  directives: 

(2)  Legal  and  ethical  hnsiness  and 
health  care  ])ractices: 

(3)  {-ompliance  with  the  terms  of  the 
M.SFF  contract,  regulations,  and 
.statutes: 

(4)  Tinudy  and  accurate  adjudication 
of  claims  or  rendering  of  medical 
s(!rvic(;s: 

(.'))  OpcM'ating  a  sy.stem  for  accounting 
for  costs  incuriHid  undm'  the  MSPF 
contract,  which  includes  segregating 
and  i)ricing  MSP  iiKulical  utilization 
and  allocating  indirect  and 
administrative  costs  in  a  reasonahU*  and 
ecpiitahle  inanmu': 

(0)  Maintaining  accurate  accounting 
reports  of  costs  incurred  in  th(^ 
administration  of  the  MSPP  contract: 

(7)  Applying  performance  .standards 
for  assuring  contract  (piality  as  outlined 
at  800.402:  and 

(8)  Fstahlishing  and  maintaining  a 
systmn  of  internal  controls  that  ])rovide.s 
reasonable  a.ssurance  that: 

(i)  The  |)rovision  and  payments  of 
benefits  and  other  expens(!s  comply 
with  legal,  regulatory,  and  contractual 
guididines: 

(ii)  MSP  funds.  j)ro])(!rty,  and  other 
assets  an;  saleguarded  against  wa.stc;. 
lo.ss.  unauthorized  use.  or 
mi.sappro])riation:  and 

(iii)  Data  are  accurately  and  fairly 
disclosed  in  all  reports  nupiired  bv 
OPM. 

(d)  Poor  business  procticos.  fOr 
|)urpo.ses  of  paragra])h  (b)((i)  of  this 
.section,  poor  busi miss  practices  include, 
but  an;  not  limited  to.  the  following: 

(1)  Using  fraudulent  or  unethical 
business  or  health  care  practices  or 
otherwise  displaying  a  lack  of  business 
integrity  or  honesty: 

(2)  Repeatedly  or  knowingly 
providing  false;  or  mi.sl(;ading 
information  in  the  rate  setting  i)roc(;ss: 

(3)  Failing  to  comply  with  OPM 
instructions  and  directives: 

(4)  Having  an  accounting  system  that 
is  inca|)able  of  .se])arately  accounting  for 
costs  incurred  imder  the  contract  and/ 


or  that  lacks  the  internal  controls 
net:essarv  to  fulfill  the  t(;rms  of  the 
contract: 

(.'))  k'ailing  to  assure  that  the  M.SP 
pro])(;rlv  |)ays  or  d(;ni(;.s  claims,  or,  if 
applicable,  provides  mi;dical  .servic(;s 
that  are  inconsist(;nt  with  standards  of 
good  medical  practice;:  ami 

(ti)  l*]nte;ring  inte;  e:e)ntrae:ts  e)r 
empleevinent  ;igre;e;ments  with  |)roviele;r.s, 
pre)viele;r  gre)ups.  e)r  health  e:are;  worke;rs 
that  ine:luete;  ])re)visie)ns  eer  finane:ial 
ine:e;ntive;s  that  elire;e;tlv  eer  inelire;e:tlv 
e:re;ate;  an  inelue;e;me;nt  te)  limit  eer  re;strie:t 
e;ommunie:atie)n  abe)ut  m(;elie:ally 
ne;e;e.ssary  .se;rvie:e;s  tee  any  inelivielual 
e:e)ve;red  uneler  the;  MSPP.  Finane:ial 
ine:e;ntive;s  are;  elefineel  as  be)nuse;s. 
withbolels.  e:e)mmis.sie)ns.  profit  sharing 
eer  e)the;r  similar  aeljustments  te)  basie: 
e:e)mpe;n.satie)n  (e.g..  .servie:e;  fe;e;, 
e:ai)itatie)n.  .salary)  whie:h  have;  the;  e;ffe;e:t 
e)f  limiting  eer  re;eleie:ing  e:e)mmnnie:atie)n 
abe)ut  appreepriiite  me;elie;ally  ne;e;e;.ssarv 
se;rvie:e;s. 

(e;)  Porfonnanco  oscrow  occounl.  OPM 
may  re;eiuire;  M.SPP  isseiers  te)  pay  an 
as.se;.ssme;nt  inte)  an  e;se:row  ae:e;e)unt  te) 
e;n.sure;  e;e)ntrae:t  e;om])liane;e;  anel  be;ne;iit 
MSP  e;nre)lle;e;s. 

§  800.402  Contract  quality  assurance. 

(a)  lionovol.  This  .se;e:tie)n  ])re;.se:ribe;s 
genenil  pe)lie;ie;s  anel  pre)e:e;elures  te) 
e;n.sure;  that  se;rvie;e;s  ae;e|uire;el  uneler 
MSPP  e:e)ntrae:ts  e:e)nfe)rm  te)  the; 
e:e)ntrae:t's  ejuality  re;eiuir(;me;nt.s. 

(b)  Intcrnol  controls.  OPM  will 
l)e;rie)elie;ally  e;valuate;  the;  e:e)ntrae;te)r's 
system  e)f  inte;rnal  e:e)ntre)ls  uneler  the; 
eiuality  ;is.surane:e;  ])re)gram  re;eiuire;el  hy 
the  e:e)ntrae;t  anel  will  ae:kne)wle;elge;  in 
writing  whe;the;r  eer  met  the;  .sy.ste;m  is 
e:e)nsi.ste;nt  with  the;  re;eiuire;me;nts  set 
fe)rth  in  the;  e:e)ntrae:t.  C)PM’s  re;vie;ws  eh) 
ne)t  eliminish  the;  e:e)ntrae:te)r’s  obligation 
to  im])le;me;nt  anel  maintain  an  e;ife;e:tive; 
anel  e;ffie;ie;nt  system  te)  apply  the; 
internal  e:e)ntre)l.s. 

(e;)  Pcrfornianco  standards.  (1)  OPM 
will  issue;  s])e;e:ifie:  pe;rfe)rmane:e; 
stanelarels  fe)r  M.SPP  e;e)ntrae:ts  and  will 
infe)rm  M.SPP  issue;rs  e)f  the;  aj)])lic;able 
])e;rfe)rmane;e;  stanelarels  prie)r  te) 
ne;ge)tiatie)ns  lor  the;  e:e)ntrae;t  ve;ar.  OPM 
may  be;ne;hmark  its  stanelarels  again.st 
st.melarels  generally  ae:e:e;])te;el  in  the 
insurane:e;  inelustrv.  OPM  imiv  autheerize; 
natieenally  re;e:e)gnizeel  stanelarels  te)  be; 
use;el  te)  fidfill  this  re;epiire;me;nt. 

(2)  M.SPP  issue;rs  must  e:e)mply  with 
the;  perie)rmane:e;  stiinelarels  i.ssueel  unele;r 
this  se;e:tie)n. 

§800.403  Fraud  and  abuse. 

(a)  Pro<>r(nn  ivqidrad.  An  M.SPP  issuer 
must  e:e)nelue;t  a  preegram  to  a.ssess  its 
vidnerability  te)  frauel  anel  abuse  as  well 
as  to  aelelre;ss  sue:h  vulne;rabilitie;s. 


(b)  Fraud  detection  svstein.  An  M.SPP 
issue;!'  must  eeperate;  a  .system  ele;signe;el 
te)  ele;te;e;t  anel  eliminate;  frauel  anel  abuse; 
bv  e;mple)ve;e;s  anel  sube:e)ntrae:te)r.s  e)f  the; 
M.SPP  issuer,  by  preevielers  furni.shing 
ge)e)els  e)r  se;rvie;e;s  te)  M.SP  e;nre)lle;e;.s,  and 
bv  M.SP  e;nre)lle;e;.s. 

(e:)  Snhini.ssion  of  information.  An 
M.SPP  issue)!'  !!iust  ])!'e)viele;  te)  OPM  sue:h 
i!!fe)!'matie)!i  e)!'  iissista!ie:e;  as  !!iiiv  be; 
!i(;e:e;s.siU'y  lor  the;  age;!ie;y  te)  e:a!'!'y  e)ut  the; 
eie!tie;s  anel  !'e;spe)!isihilitie;s.  i!ie:ludi!ig 
the).se;  e)f  the;  Oifie;e;  e)f  Ins])e;e:te)!'  Oe;ne;!'iil 
as  .spe;e;ifie;et  i!!  .see;tie)!!.s  4  anel  8  e)f  the; 
lns])e;e;te)!'  Ueeieral  Ae:t  e)f  1878  (.I  II..S.C. 
App.).  An  M.SPP  issuer  eeiust  ])!'e)viele; 
a!iy  !'e;e]ue;ste;el  ieifeennatie)!!  i!!  the;  fe)!'!n, 
!!ia!!ne;r,  aeiel  timelieie;  ])!'e;se:!'ibe;el  bv 
OPM. 

§800.404  Compliance  actions. 

(ii)  (laiises  for  OPM  compliance 
actions.  The;  fe)lle)wi!ig  e:e)!!stitute  e;ause; 
fe)!'  OPM  to  i!npe)se  a  e:e)!n])liane:e;  ae:tie)!i 
ele;se:!'ibe;el  i!!  piiragniph  (b)  e)f  this 
.se;e;tie)!i  agaieist  an  M.SPP  issue;!': 

(1)  Fiiilure;  by  the  M.SPP  issuer  te)  !ne;e!t 
the  !'e;e]ui!'e;!ne!!!ts  se;t  Ibrth  i!) 

§800. 401  (a)  anel  (b): 

(2)  A!1  M.SPP  issuer’s  sustaine!el  failure; 
te)  perfo!'!!!  the;  M.SPP  e:e)!it!'ae;t  iei 
ae;e;e)!'elinie:);  with  ])!'uele;!it  busi!ie;.ss 
|)riie:tie:e;s.  as  ele;.se:!'ibe;el  i!i  §  800. 401  (e;): 

(3)  A  i)atte!'!i  e)f  pe)e)r  e:e)!ielue:t  eer 
e;vieie;!!ce;  e)f  ])oe)!'  busi!!e;ss  p!'ae:tie:e;s 
sue:!)  ;is  the)se;  ele;se:!'ibe!el  in  §  800.401  (el): 
e)!' 

(4)  .Sue;h  eether  vie)latie)ns  e)f  law  e)!' 
!'e;gnhitie)n  as  OPM  may  eletermine. 

(b)  Oompliance  actions.  (1)  OPM  may 
i!!!])ose;  a  e;e)!!iplia!ice  ae:tie)n  against  an 
M.SPP  issue;!'  at  any  ti!!ie  elu!'i!ig  the; 
e:oi!trae:t  tenn  if  it  elete!!'n!i!!e!S  that  the 
M.SPP  issi!e!!'  is  !iot  in  e:e)!n])lia!ie;e  with 
ap])lie:able!  law.  this  ])a!'t,  eer  the  tenns  e)f 
its  e:e)!itrae:t  with  OPM. 

(2)  Ce)!!)pliane:e  ae:tie)ns  may  i!ie:luele;, 
but  are  ne)t  li!nite;el  to: 

(i)  E.stablish!ne!nt  anel  i!nple!!ne;ntatie)n 
e)f  a  e',e)!'!'e!e;tive!  ae:tie)n  ])lan: 

(ii)  Ineposition  of  ieitereneeli.ite 
sane;tie)ns,  si!e:h  as  .sus])ensie)ns  e)f 
!na!'ke;ti!!g: 

(iii)  Pe!!'fe)r!nane;e;  ine:e;ntive!.s: 

(iv)  Re;eh!e:tie)!i  e)f  se!!'vie:e;  a!'e!a  e)r  a!'e!as: 

(v)  VVithelrawal  e)f  the  ce!'tifie:atie)!i  of 
the  MSPP  i.ssuer  te)  e)ffe!!'  the;  M.SP  e)n  e)!ie; 
))!'  !ne)!'e;  Fxe:hange;s: 

(vi)  Ne)n!'e;!ie;wal  of  the;  M.SPP  e:e)nt!'ae;t: 
a!!el 

(vii)  VVithelrawal  e)f  a])i)!'e)val  eer 
te;!'nii!iatie)n  of  the;  M.SPP  e;e)!!trae:t. 

(e:)  Notice  of  compliance  action.  (1) 
OPM  !!Ui.st  !ie)tify  an  M.SPP  issuer  i!! 
writing  e)f  a  e:e)!n])lia!ie:e;  actio!!  inieler 
this  .se;e;tie)n.  .Such  !ie)tie:e  must  i!ielie:ate 
the;  s])e;e;ifie;  e:e)!!i])lia!ie:e;  actie)!i 
U!iele;!'t:ike;n  anel  the;  reaseen  fe)!'  the 
e:e)!nj)liane;e  ae;tio!i. 
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(2)  For  (:oin])liant:(;  actions  listed  in 
])aragraplis  (l))(2)(v)  through  (l)K2)(vii)  of 
this  section,  such  notice  must  include  a 
.stateimmt  that  the  MSPP  issuer  is 
entithul  to  nuinest  a  reconsideration  of 
OPM’s  deterinination  to  iin])ose  a 
compliance!  action  pursuant  to 

(3)  tJpon  imposition  of  a  com])liance 
action  listed  in  paragraphs  (h)(2)(iv) 
through  (l))(2)(vii)  of  this  section.  OPM 
must  notify  the  State  Insurance 
(iommissioneds)  and  Exchange  officials 
in  the  State  or  States  in  which  the 
com])liance  action  is  effcictive. 

(d)  Notice  to  cnrollccs.  If  OPM 
terininatcis  an  MSPP  i.ssuer's  MSPP 
contract  with  OPM,  or  OPM  withdraws 
the  MSPP  issuer’s  certific:ation  to  offer 
the  MSP  on  an  Exchange,  the  MSPP 
issuer  must  coin])ly  with  any 
recpiirements  regarding  the  termination 
of  a  plan  that  are  apjjlicahle  to  a  QHP 
offered  on  an  Exchange  on  which  the 
MSP  was  offered,  including  a 
r(!(iuirement  to  provide  advanc;e  written 
notice  of  termination  to  ciurolhies.  If  an 
Exchange  docxs  not  have  recpiirements 
about  advance:  written  noticx:  of 
termination  to  enrollecis,  the  MSPP 
issuer  must  inform  cairrent  M.SP 
enrollees  in  writing  of  the  nonrenewal 
of  the  MSP  no  latc:r  than  1)0  clays  ])rior 
to  termination  of  c:overage,  unless  OPM 
determines  that  good  cause  justifies  le.ss 
than  1)0  clays’  nc)tic:e. 

(e)  Definition.  As  used  in  this  snl)])art, 
"termination”  means  a  clecasion  hv  OPM 
to  c:anc;el  an  M.SPP  c:c)ntrac;t  ])rior  to  the 
cmcl  of  its  c:c)ntrac:t  term.  The  term 
includes  OPM’s  withdrawal  of  approval 
of  an  MSPP  ciontract. 

§800.405  Reconsideration  of  compliance 
actions. 

(a)  Right  to  request  reconsideration. 

An  M.SPP  issuer  may  reejuest  that  OPM 
reconsider  a  determination  to  imjjo.se 
one  of  the  following  c;omplianc:e  actions: 

(1)  Withdrawal  of  the  c;ertific:ation  of 
the  MSPP  issuer  to  offer  the  MSP  cm  one 
or  more  Exclianges; 

(2)  Nonrenewal  of  the  MSPP  c:cmtrac:t; 
or 

(3)  Termination  of  the  MSPP  c;c)ntrac:t. 
(h)  Reejnest  for  reconsideration  and/or 

hearing.  (1)  An  MSPP  issuer  with  a  right 
to  recpiest  recxmsicleration  s))ec:ifiecl  in 
paragraph  (a)  of  this  section  mav  recpiest 
a  hearing  in  whicdi  OPM  will  reconsider 
its  determination  to  impose  a 
c:c)mplianc;e  aedion. 

(2)  A  rcupiesl  under  this  seedion  must 
he  in  writing  and  ciontain  conlacd 
information,  including  the  name, 
telephone  numher,  email  addre.ss,  and 
mailing  address  of  the  per.son  or  persons 
whom  OPM  may  c;ontacd  regarding  a 
recpiest  for  a  hearing  with  respect  to  the 


rec.cmsicleration.  The  rcupiest  imi.st  he  in 
suc:h  form.  c;ontain  snc:h  information, 
and  he  suhmitted  in  such  manner  as 
OPM  mav  prescaihc!. 

(3)  The  rcupiest  must  he  rec:eivecl  by 
OPM  within  1.'}  calendar  days  after  the 
date  of  the  MSPP  issuer’s  rec:eipt  of  the 
noticx:  of  c:c)in|)lianc:e  action.  Thc!  MSPP 
issue!!'  may  ri!ciuc!st  that  OPM’s 
reexmsideration  allow  a  repre.sentative 
of  the  MSPP  issuer  to  appear  pcirsonallv 
before  OPM. 

(4)  A  recpiest  under  this  seedion  mu.st 
include  a  detailed  statcnncint  of  the 
rciasoiis  that  the  MSPP  i.ssuer  clisagrcies 
with  OPM’s  imposition  of  the 
cxnnpliance  aedion,  and  may  incducle  anv 
additional  information  that  will  assist 
OPM  in  rendering  a  final  decision  under 
this  .seedion. 

(.5)  OPM  may  obtain  additional 
information  rcilevant  to  the  rcicpiest  from 
any  sourcie  as  it  mav,  in  its  judgment. 
clc!C!in  nc!c:c!s.sarv.  OPM  will  provide  the 
MSPP  issue!!'  with  a  c;o])v  of  anv 
additional  information  it  obtains  and 
provide  an  c)])pc)rtunity  for  the  MSPP 
issuc!r  to  respond  (inc.lucling  by 
suhmitting  additional  information  or 
c!X])lanation). 

(())  OPM’s  rcuionsideration  and 
hcxiring,  if  rcKpicxsted,  may  he  cxmclucdecl 
by  thc!  Dircudor  or  a  rc!prc!sc!ntalivc! 
clc!signatc!cl  hv  the  Direcdor  who  did  not 
participate  in  thc!  initial  clecdsion  that  is 
the  snhjcHd  of  the  recpic!st  for  revienv. 

(c;)  Notice  of  fiind  decision.  OPM  will 
notify  the  MSPP  issuer,  in  writing,  of 
OPM’s  final  clecdsion  on  the  MSPP 
issnen  ’s  recpicxst  for  reexmsidenation  and 
the  specdfic:  rcxisons  for  that  final 
clecdsion.  OPM’s  written  dendsion  will 
cxm.stitute  final  agency  aedion  that  is 
suhjecd  to  review  under  the 
Administrative  Procxulure  Act  in  the 
a])])rc)priate  U.S.  cli.strict  c:ourt.  Suc:h 
revienv  is  limilc!cl  to  the  rec:c)rcl  that  was 
before  OPM  when  it  made  its  dendsion. 

Subpail  F — Appeals  by  Enrollees  of 
Denials  of  Claims  for  Payment  or 
Service 

§800.501  General  requirements. 

(a)  Definitions.  For  jmrposes  of  this 
suhjjart: 

(1)  Adverse  benefit  deterinination  has 
the  inclining  givem  that  term  in  4.5  CFR 
147.13(i(a)(2](i). 

(2)  Claim  means  a  rcuiuest  for: 

(i)  Payment  of  a  healtli-related  hill;  or 

(ii)  Provision  of  a  hcxilth-related 
sc!rvic;c!  or  supiily. 

(h)  Applicanilitv.  'riiis  .suh])art  applies 
to  enrollc!C!s  and  to  other  individuals  or 
c!ntitic!.s  who  are  aeding  on  behalf  of  an 
enrollcu!  and  who  have  the  enrol lc!C!’.s 
s])C!c:ific  written  cionsent  to  pursue  a 
remedy  of  an  advcnsc!  l)C!nefit 
determination. 


§  800.502  MSPP  issuer  internal  claims  and 
appeals. 

(a)  Processes.  M.SPP  issuers  must 
comply  with  the  internal  claims  and 
ap])C!al.s  prc)c:c!.ssc!s  ap])lic:al)lc!  to  group 
health  plans  and  health  insurance 
issuers  under  4.5  CFR  147.1 3()(h). 

(h)  Timeframes  and  notice  of 
determination.  An  M.SPP  issuer  must 
provide  written  notic:c!  to  an  enrol  lee  of 
its  clc!tc!rminatic)n  on  a  c:laim  hrought 
under  |)aragraph  (a)  of  this  sc!c:tic)n 
ac:c;orcling  to  the  timefraim!S  and 
nolific;atic)n  rnlc!.s  under  45  CFR 
147.138(1)]  and  (e),  inc:lucling  the 
timeframes  for  urgent  c:laims.  If  the 
M.SPP  issuer  denies  a  claim  (or  a  portion 
of  the  c:laim).  the  enrollee  mav  append 
the  adverse  benefit  determination  to  the 
MSPP  i.ssuer  in  ac:c;orclance  with  45  CFR 
147. 138(1)). 

§800.503  External  review. 

(a)  External  review  by  OPM.  OPM  will 
c:c)nchic:l  external  review  of  adverse 
benefit  determinations  using  a  procie.ss 
similar  to  OPM  review  of  disputed 
c;laiin.s  under  5  (iFR  89().l()5(c!),  suhjc!c:t 
to  the  standards  and  timeframes  set 
forth  in  45  CFR  147.1 38(cl). 

(h)  Notice.  Nc)tic;c!s  to  M.SP  enrollees 
regarding  external  review  under 
paragraph  (a)  of  this  .sec:tic)n  must 
c:c)mj)ly  with  45  (iFR  147.1 38(c!).  and  are 
snhjc!c;t  to  review  and  a])j)rc)val  by  OPM. 

(c:)  Issuer  obligation.  An  M.SPP  issuer 
must  pay  a  c:laim  or  provide  a  health- 
related  servicie  or  su])])lv  pursuant  to 
OPM’s  final  clc!c:i.sic)n  or  the  final 
clc!c:i.sic)n  of  an  inclc!])c!nclc!nt  review 
organization  without  delay,  regardless 
of  whether  the  plan  or  issuer  intends  to 
seek  judicial  review  of  the  external 
review  clec:i.sic)n  and  unless  or  until 
there  is  a  judicial  cleciision  otherwise. 

§800.504  Judicial  review. 

(a)  OPM’s  written  cleciision  under  the 
external  review  process  established 
under  §  8()().5()3(a)  will  constitute  final 
agency  acition  that  is  suhjecit  to  review 
under  the  Admini.strative  Prociedure  Act 
in  the  apprc)j)riate  U..S.  districit  cionrt.  A 
clc!c;i.sic)n  made  by  an  inclc!i)c!uclent 
review  organization  under  the  procie.ss 
established  under  §  8()().5()3(a)  is  not 
within  OPM’s  disciretion  and  therefore 
is  not  final  agenciv  ac:tic)n. 

(h)  )uclic:ial  review  under  ])aragraph 
(a)  of  this  .sc!c:tic)n  is  limited  to  the  reciorc 
that  was  before  OPM  when  OPM  made 
its  decision. 

Subpart  G — Miscellaneous 

§800.601  Reservation  of  authority. 

OPM  reserves  the  right  to  implement 
and  .supj)lement  these  regulations  with 
written  operational  guidelines. 
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§800.602  Consumer  choice  with  respect 
to  certain  services. 

(a)  Assiiivd  (ivaildhilUv  of  voriod 
roi'crrige.  (Ajn.si.stont  with  §8()().1()4, 
OPM  will  ensure  that  at  hiast  one  of  the 
M.SPP  issuers  on  each  Exchange  in  each 


State  oilers  at  least  one  MSP  that  does 
not  provide  coverage  of  services 
(hiscrihed  in  .section  i:t():i(l))(l)(15)(i)  of 
the  Affordahle  ('.are  Act. 

(h)  SUito  Old-Old.  An  MSP  may  not 
oiler  abortion  coverage  in  auv  State 


where  such  coverage  of  abortion 
.services  is  ])rohil)ited  by  State  law. 
IKK  Doc.  2()i;j-()4<)r)4  Fil(!(l  3-l-i:K  1 1:1,S  iiin| 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federat- 
register/taws. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO’s  Federal  Digital  System 
(FDsys)  at  h\tp://www .gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 


H. R.  325/P.L.  113-3 

No  Budget,  No  Pay  Act  of 
2013  (Feb.  4,  2013;  127  Stat. 
51) 

I. a.st  List  laniiary  31,  2013 
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